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Oabbett  and  Company  v.  A.  Joset. 

Decided  October  20,  1906. 

1. — Contiaet — ^Katifloation. 

Evidence  considered,  and  held  to  sustain  a  finding  by  the  trial  court  that 
a  contract  made  by  a  traveling  salesman  with  a  customer  was  ratified  by  the 
principals. 

S. — ^Pleading — ^Evidence — ^BxoeisiYe  Judgment* 

The  total  amount  claimed  by  a  plea  in  reconvention  was  $200;  of  this 
amount  $95  was  alleged  to  be  profits  lost  by  defendant  by  the  failure  of  plain- 
tiff to  ship  certain  goods  contracted  for;  and  the  balance  was  claimed  as 
commissions  due  by  plaintiff  to  defendant.  There  was  no  evidence  as  to  the 
loBB  of  profits.  A  finding  by  the  court  of  $113  in  favor  of  defendant  on  said 
plea  in  reconvention  was  therefore  excessive  and  beyond  the  amount  claimed 
in  the  pleading. 

Appeal  from  the  County  Court  of  Jefferson  County.  Tried  below 
before  Hon.  D.  P.  Wheat 

Crook,  Harris  &  Lawhon,  for  appellant. — The  ratification  of  a  con- 
tract made  by  an  agent  to  be  binding  on  the  principal  must  be  made  with 
full  knowledge  of  the  facts,  and  the  terms  of  the  purported  contract 
must  be  accepted  in  toto,  and  since  the  undisputed  evidence  in  this  case 
shows  that  plaintiff's  letter  to  defendant  August  8^  1903,  does  not  agree 
to  said  contract  in  toto,  plaintiffs  can  not  be  bound  on  this  letter  for 
ratification  of  the  contract.  Dunn  v.  Price,  87  Texas,  318;  Foster  v. 
New  York,  etc.,  22  S.  W.  Eep.,  263;  Plomerfelt  v.  Hume,  31  S.  W. 
Bep.,  179;  Williams  v.  Moore,  58  S.  W.  Eep.,  958;  Commercial  Bank 
V.  Jones,  18  Texas,  825;  Sheer  v.  Cummings,  80  Texas,  294;  7  Am.  & 
Eng.  Enc.  of  Law,  132 ;  Huffcutt  on  Agency,  sec.  23 ;  Summers  v.  Mills, 
21  Texas,  78;  Jackson  v.  Butler,  51  S.  W.  Eep.,  1095;  North  Texas 
Bldg.  Co.  V.  Coleman,  58  S.  W.  Eep.,  1044. 

P.  J.  and  R.  C.  Buff  and  A.  L,  Davis,  for  appellee. — In  order  that  a 
principal  be  bound  by  the  contracts  of  his  agent,  it  is  not  necessary  that 
the  party  contracting  with  the  agent  should  show  that  the  agent  ac- 
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tually  had  the  authority  to  make  the  contract,  but  it  is  only  necessary 
to  show  that  the  agent  had  the  apparent  authority.  Houston  &  T.  C. 
H.  B.  Co.  V.  Hill,  63  Texas,  381;  Keith  v.  Hirschberger  Optical  Co., 
2  S.  W.  Sep.,  777. 

PLEASANTS,  Assoqlate  JueTiOE^^^Appellani^  a  CQrporat&on  o^am- 
ized  under  the  laws  of  the  State  of  North  Carolina,  brought  this  suit 
in  a  Justice  Court  of  Jefferson  County  against  appellee  to  recover  a 
balance  of  $75.20  alleged  to  be  due  upon  an  account  for  goods  sold  and 
delivered  to  appellee. 

The  defendant  answe]*ed  by  general  demurrer  and  general  denial  and 
by  the  following  special  plea: 

^^Specially  answering  herein  this  defendant  says  that  he  did  purchase 
the  goods  from  plaintiff  as  set  out  in  the  accounts  sued  on  by  plaintiff, 
but  that  he  is  not  indebted  to  the  plaintiff  in  any  amount,  and  that  the 
said  account  had  been  fully  paid  and  discharged  in  the  manner  herein- 
after stated,  and  that  plaintiff  is  indebted  to  this  defendant  in  the  sum 
of,  to  wit:  Two  hundred  dollars  ($200)  by  reason  of  the  premises  here- 
inafter set  out.  This  defendant  says  that  he  is  a  liq«or  dealer  in  the 
town  of  Beaumont,  and  that  he  was  engaged  in  such  business  on  the 
5th  day  of  February,  1903,  on  the  date  when  he  purchased  from  plain- 
tiff the  goods  embraced  in  the  account  herein  sued  on,  and  that  on  said 
date  the  duly  authorized  agent  of  the  plaintiff,  one  Edward  Bugg,  made 
with  defendant,  the  following  contract,  the  said  Edward  Bugg  being  at 
said  time  the  traveling  salesman  of  the  plaintiff,  and  authorized  to  act 
for  the  plaintiff,  and  Sie  terms  of  said  contract  being  as  follows ; 

^^This  defendant  agreed  to  purchase  from  plaintiff  100  cases  of  wiae 
during  the  year  1903  at  wholesale  prices.  That  defendant  would  have 
made  a  profit  of  $95  on  said  amount.  '  In  consideration  of  said  agree- 
ment on  the  part  of  defendant  the  plaintiff  agreed  that  this  defendant 
should  have  the  sole  and  exclusive  jobbing  privileges  for  the  city  of 
Beaumont,  and  certain  adjacent  territory,  to  wit:  The  town  of  Port 
Authur,  the  town  of  Sour  Lake,  Batson  Prairie,  Nome  and  other  points 
within  a  radius  of  30  miles  of  the  city  of  Beaumont,  and  that  all  of 
the  products  of  the  plaintiff  sold  in  said  territory  during  said  year 
1903,  should  be  sold  through  this  defendant  as  jobber,  and  that  on  all 
sales  so  made  this  defendant  should  receive  commission  of  25  percent 
of  the  total  wholesale  price  of  said  products;  it  being  further  agreed 
that  if  sales  were  made  directly  by  the  plaintiff  or  its  agents  that  the 
accounts  of  sales  so  made  should  be  submitted  to  this  defendant,  and 
if  this  defendant  saw  fit  to  guarantee  the  payment  of  said  bills  he  should 
receive  his  commission  the  same  as  if  such  sales  had  been  made  directlv 
by  this  defendant,  it  being  further  agreed  that  all  sales  made  directly 
by  this  defendant  should  be  0  K'd  by  this  defendant,  or  in  other  words, 
that  this  defendant  should  guarantee  the  payment  of  all  such  accounts; 
that  thereafter,  to  wit,  on  the  3d  day  of  August,  1903,  said  contract 
was  discussed  between  this  defendant  and  one  Mr.  Friend,  the  salesman 
of  plaintiff,  and  its  duly  authorized  agent  and  the  successor  of  the  said 
Bugg  in  this  territory,  and  that  thereafter  in  the  months  of  July  and 
August,  1903,  said  contract  was  duly  ratified  by  the  president  of  the 
plaintiff  corporation  by   letters  passing  between  this  defendant   and 
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;  fimt  this  defendant  says  that  tlie  plaintifE  has  wholly  failed 
aBd  Tefused  to  carry  out  the  terms  of  said  contract  and  has  breached 
the  same  on  several  occasions^  and  that  during  the  year  1903^  plaintiff 
has  sold  a  great  quantity  of  its  wines  and  manufactured  products  in 
the  territory  above  named^  and  has  failed  and  refused  to  submit  the 
aeeounts  of  such  sales  to  this  defendant  for  his  ratification  or  rejection, 
and  that  a  great  number  of  such  accounts  were  good  and  would  have 
been  guaranteed  by  this  defendant,  and  that  this  defendant's  commi»- 
sion  on  such  accounts  together  with  his  profits  on  the  75  cases  of  wine, 
which  he  agreed  to  purdbase,  would  have  amounted  to  the  sum  of  two 
hundred  dollars  ($200) ;  and  that  plaintiff  is  justly  indebted  and  liable 
to  pay  to  this  defendant  the  said  sum  of  two  hundred  dollars  ($200) 
which  said  sum  this  def^idant  here  now  pleads  in  set  off  and  recon* 
vention  to  the  demand  of  plaintiff  and  prays  that  he  have  judgment 
therefor  after  crediting  thereon  the  amount  found  to  be  due  plaintiff  on 
the  accounts  sued  on.  Defendant  further  says  that  he  has  at  all  times 
been  ready  and  willing  to  carry  out  his  part  of  said  contract  and  to 
purchase  the  amount  of  wine  which  he  agreed  to  purchase  under  said 
contract,  and  that  he  has  ordered  additional  amounts  and  the  plaintiff 
has  wholly  failed  and  refused  to  fill  such  orders  and  has  thereby  pre* 
vented  the  defendant  from  fulfilling  his  part  of  said  contract.'^ 

He  further  pleaded  a  cash  payment  on  said  account  of  $23.75. 

The  trial  in  the  Justice  Court  resulted  in  a  judgment  in  favor  of  de- 
fendant, that  plaintiff  take  nothing  by  its  suit  and  that  defendant  re- 
cover his  costs. 

Upon  appeal  to  the  County  Court  a  trial  de  novo  therein  resulted  in 
a  finding  in  favor  of  defendant  on  his  counterclaim  for  $199.63  and 
after  deducting  therefrom  the  amount  of  plaintiff's  demand,  which  was 
found  to  be  due  by  defendant,  judgment  was  rendered  in  f avcHr  of  d^end- 
ant  for  $113. 

The  evidence  shows  that  the  appellee  made  the  contract  set  out  in  his 
answer  with  Edward  Bugg,  a  traveling  salesman  for  appellant,  but  there 
ia  no  evidence  sufficient  to  sustain  a  finding  that  Bugg  had  any  au- 
thority from  the  appellant  to  make  a  contract  of  this  kind,  and  we  are 
of  opinion  that  the  facts  do  not  present  the  issue  of  apparent  authority. 

UpcHi  the  issue  of  ratification  the  evidence  is  in  substance  as  follows : 
When  the  account  sued  on  became  due  appellant  drew  on  appellee  for 
the  amount  and  the  draft  was  returned  with  an  endorsement  thereon 
that  appellee  claimed  commissions  under  his  contract  with  Bugg  upon 
all  goods  sold  by  appellant  in  the  territory  covered  by  the  extract 
Thereupon  appellant  on  May  22  wrote  appellee  a  letter  which,  after  stat- 
ing the  facts  in  regard  to  the  return  of  the  draft  with  the  endorsement 
above  referred  to,  contains  the  following:  ^^In  this  connection,  beg  to 
say  that  Mr.  Bugg  made  no  report  to  us  of  such  agreement  with  you, 
and  as  he  is  no  longer  in  our  employ,  we  will  ask  that  you  kindly  give 
us  the  names  of  the  parties  to  whom  he  sold  goods  with  the  understand- 
ing that  you  should  have  commissions  on  such  orders.  Upon  receipt 
of  this  information  we  will  let  you  hear  further.  Thanking  you  in  ad- 
vance for  a  prompt  reply,  we  beg  to  remain,  Yours  very  tndy,  Qarrett 
&  Co.'' 

On  June  16  appellant  again  wrote  appellee  as  follows:    ^TTou  made 


4  Texas  Civil  Appeals  Reports,  Vol.  44.        [October, 

claim  sometime  ago  for  commissions  dne  you  on  some  sales  made  by 
Mr.  Bugg  in  your  city,  whereupon  we  requested  you  to  furnish  us  with 
a  list  of  names,  so  that  we  could  straighten  the  matter  up.  So  far  we 
have  not  received  a  reply  to  our  letter  and  unless  you  can  furnish  us 
with  a  list  of  the  sales  made  by  Mr.  Bugg,  it  will  be  difficult  to  get  at 
what  commissions  are  due  you.  Mr.  Bugg  was  a  new  man  with  us, 
and  unfortunately  confused  his  transactions  no  little,  and  as  he  is  no 
longer  with  us,  we  must  rely  on  you  to  furnish  us  with  a  list  of  these 
names  so  that  we  can  close  the  account  up.  Please  give  the  matter 
your  attention  and  let  us  hear  by  return  mail  and  oblige,  Touis  very 
truly,  Garrett  &  Co/' 

Subsequent  to  the  receipt  of  this  letter  Mr.  Wright,  the  vice  president 
and  general  manager  of  appellant  company  came- to  Beaumont  and  in 
company  with  a  Mr.  Friend,  who  he  introduced  to  appellee  as  the  repre- 
sentative of  the  appellant.  Appellee  informed  Wright  of  the  terms  of 
his  contract  with  Bugg  and  demanded  that  he  turn  over  to  him,  under 
the  terms  of  said  contract,  all  of  the  orders  taken  by  Wright  or  Friend. 
Wright  declined  to  do  this  and  said  he  did  not  have  time  to  discuss 
the  matter,  but  Mr.  Friend  could  settle  it  with  appellant  No  definite 
understanding  was  reached  with  Friend.  He  wanted  to  exclude  from 
the  contract  some  of  his  customers  and  appellee  would  not  agree  to  this 
proposition.  Friend  turned  over  to  appellee  one  of  the  orders  taken  on 
this  trip  to  be  shipped  under  the  terms  of  the  contract. 

On  August  3  appellee  wrote  appellant  as  follows: 

"Beaumont,  Texas,  August  3,  1903. 
"Messrs.  Garrett  &  Co., 
Weldon,  N.  C. 

"Gentlemen:  Your  representative,  Mr.  Friend,  is  in  the  city  and 
we  have  been  trying  to  effect  a  settlement  in  regard  to  my  account  and 
commissions  which  I  claim  are  due  me  on  goods  that  you  have  sold  since 
I  went  into  an  agreement  with  your  Mr.  Bugg,  in  March.  You  ask  in 
your  letter  of  June  16  for  me  to  give  you  a  list  of  goods  which  might 
have  been  sold  by  you  and  which  I  claimed  commissions  upon,  this 
would  be  almost  an  impossibility  for  me  to  do  as  I  have  no  way  of  as- 
certaining except  to  go  to  each  party  whom  I  thought  you  might  have  sold 
goods  to  and  nine  chances  out  of  ten  I  would  get  no  satisfaction  from 
them. 

^TTou  have  your  books  and  know  good  and  well  what  parties  you 
have  sold  to  and  the  amount  you  have  sold  to  each  one.  I  am  ready  at 
any  time  for  the  submission  of  these  accounts  to  me,  for  my  guarantee 
and  approval  of  payment  of  same.  You  will  please  render  me  a  list  of 
them  all  and  upon  receipt  of  same,  I  will  deduct  my  commissions  and 
remit  you  balance  due  you,  if  any,  and  if  you  are  indebted  to  me,  I  will 
kindly  ask  you  to  send  checks  to  cover  amount  of  same. 

Yours  truly, 

A.  Josey.*' 

On  the  8th  of  August  appellant  again  wrote  appellee  as  follows: 
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'TUTeldon,  N.  C,  August  8,  1903. 
^*Mr.  A.  Josey^ 

Beaumont^  Texas.  • 

*T)ear  Sir:  Our  Mr.  Friend  writes  us  that  you  claim  to  have  had 
some  agreement  with  his  predecessor^  Mr.  Bugg,  by  which  you  were  to 
have  a  commission  on  all  goods  sold  by  us  in  Beaumont,  this  season. 
We  have  had  no  intimation  from  Mr.  Bugg  as  to  any  such  arrangement 
with  you  and  the  only  information  we  have  is  that  given  us  on  the 
back  of  the  order,  that  you  agreed  to  buy  not  less  than  100  cases  of 
our  specialties  during  the  season.  We  widi,  however,  to  reach  a  pleas- 
ant settlement  of  this  matter  and  notwithstanding  the  fact  that  we 
have  your  signed  order  for  these  goods  with  nothing  whatever  said 
about  any  commissions,  we  write  to  ask  you  before  going  any  further 
into  the  matter,  to  authorize  us  to  make  up  a  statement  of  all  the  goods 
sold  in  Beaumont  this  year,  giving  you  the  jobber's  commissions,  you 
guaranteeing  all  of  the  accounts  sold  by  us  to  date,  we  agreeing  to 
submit  any  further  orders  received  from  this  territory  to  you  for  your 
approval.  You  can  readily  understand  that  had  we  supposed  that  you 
would  get  a  commission  on  these  orders,  we  should  have  required  you 
to  0.  K.  the  orders  before  filling  them.  However,  as  you  claim  tiiat 
Mr.  Bugg  made  you  such  a  proposition,  if  you*  will  now  authorize  us  to 
make  up  a  statement  of  all  sales,  you  guaranteeing  all  accounts  and 
sending  us  instructions  to  ship  you  75  cases  of  wine,  balance  on  the 
100  case  order,  we  will  get  up  a  statement  of  what  goods  were  sold, 
turn  over  all  unpaid  accounts  to  you,  or  any  claims  arising  out  of  these 
accounts  and  you  can  remit  to  us  for  balance  due.  Naturally,  if  you 
were  to  get  the  jobber's  discount,  you  would  have  to  assume  the  re- 
sponsibility for  the  account. 

'^Awaiting  your  instructions  and  an  acknowledgment  of  the  terms  of 
this  suggestion  as  specified  above,  we  are, 

Yours  verv  truly, 

Garrett  &  Co." 

To  this  letter  appellee  replied  on  August  12  as  follows: 

"Beaumont,  Texas,  August  12,  1903. 
"Messrs.  Garrett  &  Co., 
Weldon,  N.  C. 
"Dear  Sirs:  Your  letter  of  the  8th  ult.  is  at  hand  and  in  reply  to 
same  will  say  that  I  will  accept  your  proposition  wherein  you  state  that 
you  will  get  up  a  list  of  all  wines  sold  by  you  since  the  date  of  my 
contract  with  Mr.  Bugg.  Of  course,  you  will  understand  that  this 
contract  holds  good  for  one  year,  from  date  of  my  agreement  with  Mr. 
Bugg.  While  this  contract  does  not  exactly  correspond  with  the  original 
agreement  (viz.)  that  all  the  orders  should  have  been  submitted  to  me 
for  my  approval  and  guarantee  before  shipment  of  same  was  made. 
You  will  further  understand  and  as  I  take  your  letter,  that  it  must  be 
a  complete  list  of  all  goods  sold  by  your  firm  in  the  town  of  Beaumont, 
including  good,  bad  and  indiflFerent  accounts  and  whether  the  same  has 
been  paid  or  not.  You  can  ship  me  a  duplicate  of  my  first  order  for 
twen^-five  cases  making  the  one  hundred  cases  which  I  agreed  to  use 
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within  the  time  limit  of  twelve  months.    I  refer  you  to  my  letter  of 
August  3  wherein  I  made  a  request  of  you  to  forward  me  a  list  of  ycrar 
customers  and  this  letter  is  also  considered  to  afSrm  said  letter. 
*^oping  to  receive  an  early  reply,  I  am. 

Yours  truly, 

A.  Joaty.^* 

We  think  this  evidence  is  sufficient  to  airatain  the  finding  that  appel-* 
lant  ratified  the  contract  made  by  appellee  with  its  agent,  Bugg. 

Appellee's  order  for  the  additional  cases  of  wine  was  not  filled  by 
appellant,  and  no  list  was  ever  furnished  appellee  of  the  sales  made 
by  appellant  in  the  territory  covered  by  the  contract  and  no  payment 
made  of  the  commissions  due  appellee  under  the  contract.  There  is  no 
evidence  that  appellee  would  have  made  any  profits  on  the  75  cases  of 
wine  which  appellant  failed  to  ship.  It  was  shown  that  the  sales  made 
by  appellant,  upon  which  appellee  was  entitled  to  commission  amounted 
to  $798.53  and  his  commissions  thereon  was  $199.50. 

The  total  amount  of  damages  claimed  by  appellee  in  his  pleadings 
was  $200  and  of  this  amount  he  claimed,  $95  as  lost  profits  on  the 
75  cases  of  wine  which  the  appellant  failed  to  ship.  This  leaves  only 
$105  which  amount  must  necessarily  be  regarded  as  the  extent  of  the« 
claim  for  commissions.  There  being  no  evidence  of  the  loss  of  profits 
on  the  wine  not  shipped  the  $199.63  found  by  the  trial  court  in  favor  of 
appellee  was  clearly  the  amount  of  the  commission  to  which  he  was 
entitled  under  the  contract  as  shown  by  the  evidence.  The  amount 
claimed  in  the  pleading  as  commission  being  only  $105  the  finding  of 
the  trial  court  in  excess  of  that  amount  can  not  be  sustained,  because 
as  to  such  excess  the  judgment  is  without  pleading  to  support  it. 

The  judgment  of  the  court  below  will  be  reformed  so  as  to  conform 
to  the  pleading,  by  reducing  the  amount  found  in  appellee's  favor  to 
$105  and  as  so  reformed  will  be  affirmed  at  the  cost  of  appellee. 

Reformed  and  affirmed. 


Pelican  Lumber  Company,  Limited,  v.  J.  F.  Johnson. 

Decided  October  20,  1906. 

1. — ^Account  Books — Correctness — ^Proof. 

Any  one  who  has  personal  knowledge  of  the  fact  may  testify  as  to  whether 
or  not  books  of  account  are  correct;  such  testimony  is  not  hearsay.  It  often 
happens  that  the  bookkeeper  has  less  knowledge  of  the  transactions  he  records 
than  the  clerk  or  salesman  with  whom  the  transaction  occurred,  and  the  tes- 
timony of  such  a  person  that  the  account  is  correct  is  competent. 

2. — Same. 

In  a  suit  upon  an  account  the  secretary  and  general  manager  of  the  plain-* 
tiff  testified  that  he  made  out  the  account  sued  on  from  the  books  of  the  com- 
pany, which  books  were  correctly  kept,  whereupon  he  was  asked,  "Can  you 
state  whether  or  not  this  account  is  correct?"  to  which  question  the  defen&nt 
objected  "that  the  witness  had  testified  that  he  did  not  keep  the  books,  and 
his  testimony  would  be  hearsay,"  which  objection  was  sustained.  The  witness 
would  have  answered  that  the  account  was  correct  because  he  knew  the  books 
wore  correct,  and  that  it  was  a  correct  ropy  from  the  books.  Held,  the  ex- 
clusion of  the  testimony  was  error,  considering  only  the  objection  made. 
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Appeal  from  the  District  Court  of  Hemphill  County.  Tried  below 
before  Hon.  B.  M.  Baker. 

W.  D.  Fisher  and  Willis  &  Willis,  tor  appellant. — ^The  witness  Buss 
Danid,  having  stated  that  he  himself  made  out  the  account  sued  on ; 
that  be  had  been  secretary  and  general  manager  for  the  Pelican  Lumber 
Company;  that  he  made  out  said  account  from  the  books  of  said  com- 
pany, which  books  were  correctly  kept,  had  sufficiently  qualified  him- 
self fo  answer  the  questions  whether  or  not  the  account  sued  on  was 
correct.    Duty  v.  Storrs,  70  S.  W.  Bep.,  357. 

Hoover  A  Taylm',  for  appellee. — ^A  party  who  undertakes  to  testify 
that  an  account  copied  from  the  account  book  is  correct  (if  allowed  to 
testify  to  such  a  thing,  which  he  would  not  be),  would  surely  be  required 
to  show  as  much  as  be  would  if  he  was  testifying  in  order  to  make  the 
account  book  admissible.  Underwood  v.  Parrott,  2  Texas,  168;  Taylor 
T.  ColemfiB,  20  Texas,  772;  Werbiskie  v.  McManus,  31  Texas,  116; 
Burleson  t.  Goodman,  32  Texas,  229. 

SPEEB,  Associate  Justice. — This  suit  was  one  instituted  by  the 
appellant  against  the  appellee  to  recover  the  sum  of  two  hundred  and 
eighty-six  dollars,  evidenced  by  a  verified  account  under  the  statute. 
The  justness  of  this  account  was  denied  under  oath  by  the  appellee, 
and  in  this  state  of  the  pleadings  the  parties  announced  ready  for  trial. 
Appellant  introduced  its  account  and  rested  its  case,  whereupon  the 
appellee  rested  his  case  and  asked  for  a  peremptory  instruction  in  his 
favoT,  upon  the  ground  that  the  evidentiary  force  of  the  verified  account 
had  been  destroyed  by  his  sworn  denial.  The  court  permitted  appellant 
to  withdraw  its  announcement  of  closing,  but  declined  to  allow  it  to 
withdraw  its  announcement  of  ready,  and  to  continue  the  case.  It  then 
tendered  certain  oral  testimony  to  prove  the  correctness  of  the  account, 
which  was  excluded,  which  ruling  of  the  court,  together  with  his  ruling 
on  the  application  for  continuance,  constitutes  the  main  grounds  of 
appeal,  the  court  having  instructed  a  verdict  in  appellee's  favor. 

It  will  be  altogether  unnecessary  to  determine  whether  or  not  the 
court  abused  his  discretion  in  refusing  to  allow  appellant  to  withdraw 
its  announcement  of  ready  for  trial  and  to  continue  the  case,  since  the 
case  must  be  reversed  for  error  in  his  rulings  upon  evidence.  Bill  of 
exception  No.  2  shows  that  Buss  Daniel,  a  witness  for  appellant,  testi- 
fied that  he  himself  made  out  the  account  sued  on ;  that  he  had  been 
secretary  and  general  manager  for  appellant,  and  that  he  made  out  said 
account  from  the  books  of  the  company,  which  books  were  correctly 
kept,  whereupon  he  was  asked  the  question,  "Can  you  state  whether  or 
not  this  account  is  correct?**  To  which  question  appellee  objected  for 
the  reason  ''that  the  witness  had  testified  that  he  did  not  keep  the  books, 
and  also  because  his  testimony  would  be  hearsay,**  which  objection  the 
court  sustained  and  ruled  out  said  testimonv ;  the  witness  would  have  tes- 
tified  that  the  accoimt  was  correct  because  he  knew  the  books  were  cor- 
rect and  that  it  was  a  correct  copy  from  the  books.  In  sustaining  the 
objections  he  did,  and  these  are  all  with  which  we  have  to  deal,  the  court 
committed  error.    It  is  no  valid  objection  to  the  introduction  of  account 
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books  in  evidence  that  the  witness  by  whom  they  are  identified  "did  not 
keep  the  books ;"  nor  is  such  testimony  subject  to  the  hearsay  objection. 
If  the  element  of  personal  knowledge  is  present,  it  can  make  no  difference 
on  principle  that  the  bookkeeper  himself  is  dead  or  otherwise  absent. 
(See  Duty  v.  Storrs,  70  S.  W.  Rep.,  357;  Wigmore  on  Evidence,  sec. 
1530.  In  point  of  fact,  it  may  often  happen  that  the  bookkeeper  has 
little  or  no  actual  knowledge  of  the  transaction  he  is  called  upon  to 
record,  and  the  rule  of  reasonable  probability,  if  not  of  certainty,  would 
be  better  subserved  by  the  admission  in  evidence  of  the  testimony  of 
clerks,  salesmen  and  others  having  a  personal  knowledge  of  the  trans- 
actions. So  much  for  the  reason  which  has  always  authorized,  in  part 
at  least,  the  admission  in  evidence  of  books  of  account.  The  most  a 
bookkeeper  could  say  under  such  circumstances  is  that  the  items,  as 
reported  to  him,  were  properly  entered  by  him.  If  another,  as  for  in- 
stance the  general  manager  in  this  case,  can  testify  to  the  accuracy  of 
the  books,  we  see  no  reason  for  excluding  such  testimony.  It  will  be 
borne  in  mind  that  we  are  discussing  the  question  as  though  the 
original  books  were  themselves  offered,  since  no  objection  was  made  to 
a  copy,  or  that  the  same  did  not  constitute  the  original  entries  made  in 
the  proper  course  of  business  contemporaneously  with  the  transaction. 
Reversed  and  remanded  for  another  trial. 

V 

ON  rehearing. 

It  is  suggested  on  the  motion  for  rehearing  that  the  judgment  of  the 
District  Court  should  be  affirmed  because  the  summary  instruction  was 
authorized  by  reason  of  the  absence  of  proof  of  delivery  of  the  car  of 
lumber  sued  for.  With  this  suggestion  in  mind  we  have  again  examined 
the  record  and  are  unable  to  support  the  instruction  upon  such  theory. 
It  is  true  the  appellee  testified  unequivocally  that  he  never  received  the 
car  of  lumber,  but  it  is  also  true  that  there  are  other  circumstances  in 
the  case  which  tend  to  show  the  contrary  and  npon  which  a  jury  mi^t 
base  a  verdict  in  favor  of  appellant.  We  therefore  overrule  appellee's 
motion  for  rehearing. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 

R.  L.  Tolbert. 

Decided  October  20,  1906. 

1. — Stock  Law — Collateral  Attack. 

In  a  suit  for  the  value  of  a  mule  killed  by  one  of  defendant's  locomotives 
on  the  right  of  way  in  a  precinct  in  which  the  stock  law  was  supposed  to  be 
in  force,  the  court  did  not  err  in  permitting  an  inquiry  into  the  validity  of 
the  election  upon  said  stock  law. 


t.— laae — ^Betorlption  of  Territory. 

The  petition  for  an  election  upon  the  stock  law  prayed  for  an  election 
to  be  held  in  a  justice  precinct;  the  statute  provides  tnat  "if  the  petition  be 
from  the  free-holders  of  a  Bubdivision  of  any  county,  such  subdivision  shall 
be  particularly  described  and  the  boundaries  thereof  designated:"  in  the  peti- 
tion offered  in  evidence  in  this  case  the  precinct  in  which  the  election  was 
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to  be  held  was  only  described  or  designated  by  its  number.     Held,  because  of 
this  defect  in  the  petition  the  election  was  void. 

Appeal  from  the  County  Court  of  Hunt  County.  Tried  below  before 
Hon.  F.  M.  Newfon. 

T,  8.  MOler  and  W,  C.  Jones,  for  appellants. — ^When  the  requisite 
number  of  freeholders,  who  are  qualified  voters,  and  resident  citizens 
of  a  county  or  of  a  political  subdivision  of  a  county,  such  as  a  justice 
precinct,  petition  the  Commissioners'  Court  to  order  an  election  to  de- 
termine whether  horses^  mules,  jacks,  jennetts  and  cattle  shall  be  per- 
mitted to  run  at  large  within  the  limits  of  said  county  or  within  the 
limits  of  such  political  subdivision  of  a  county,  it  is  not  necessary  or 
required  by  law  for  the  petition  to  set  out  the  boundaries  of  such  county 
or  political  subdivision  by  metes  and  bounds  and  in  all  proceedings  and 
orders  had  by  the  Commissioners'  Court  on  a  proper  petition  filed  it  is 
only  necessary  for  said  court  to  refer  to  the  county  by  name  and  to 
the  political  subdivision  by  number  and  name,  and  such  -a  description 
is  sujBBcient.  Constitution  1869,  art.  5,  sees.  19,  21;  Constitution  1875, 
art.  6,  sec.  18;  Acts  26  Leg.,  p.  220;  Speagle  v.  State,  31  S.  W.  Sep., 
171 ;  Nichols  v.  State,  37  Texas  Crim.  Eep.,  646. 

The  court  erred  in  holtiing  that  all  the  proceedings  of  the  Commis- 
sioners' Court  of  Hunt  County,  and  of  the  judge  thereof,  relating  to 
the  ordering  and  holding  said  election,  counting  the  votes,  declaring  the 
result  and  proclaiming  that  the  stock  law  was  in  force  in  Justice  Pre- 
cinct No.  1,  Hunt  County,  Texas,  were  invalid.  Because,  this  is  a  civil 
suit  between  plaintiff  and  defendant,  and  the  proceedings  of  the  Com- 
missioners in  ordering  stock  law  elections,  for  any  irregularity  in  or- 
dering and  the  holding  of  elections  for  the  adoption  of  the  stock  law 
are  only  voidable,  and  can  be  set  aside  and  held  for  naught,  only  by  a 
direct  proceeding  for  that  purpose.  Galveston,  H.  &  S.  A.  Ey.  Co.  v. 
Kropp,  14  Texas  Ct.  Sep.,  927;  Freeman  on  Judg.,  135;  1  Black  on 
Judg.,  246,  2d  ed. 

C.  E.  Mead,  for  appellee. — The  petition  refers  to  the  territory  as 
^'Justice  Precinct  No.  1  of  Hunt  County,  Texas,'*  and  does  not  attempt 
to  give  the  boundaries  thereof.  Acts  26  Leg.,  chap.  128 ;  Cox  v.  State, 
88  S.  W.  Rep.,  812 ;  Prather  v.  State,  12  Texas  Crim.  App.,  401 ;  Akin 
V.  State,  14  Texas  Crim.  App.,  142;  Furrh  v.  Budd,  24  S.  W.  Bep., 
1126;  Stallworth  v.  State,  18  Texas  Crim.  App.,  379;  McMillan  v. 
State,  18  Texas  Crim.  App.,  375;  Green  v.  Southard,  61  S.  W.  Bep., 
705;  Armstrong  v.  Traylor,  87  Texas,  603;  Gilley  v.  Haddox,  4  Texas 
App.  C.  C,  213. 

The  validity  of  the  "stock  law*'  election  was  a  proper  issue  to  be 
adjudicated  in  the  trial  of  this  case.  Graves  v.  Budd,  65  S.  W.  Bep., 
63;  Armstrong  v.  Traylor,  87  Texas,  598;  Ness  v.  Maxwell,  32  S.  W. 
Bep.,  561 ;  Gilley  v.  Haddox,  4  Texas  App.  C.  C,  213 ;  McHan  v.  Con- 
nell,  4  Texas  Ajpp.  C.  C,  202;  Curry  v.  State,  28  Texas  Crim.  Apps., 
476;  Ex  parte  Kramer,  19  Texas  Crim.  App.,  125. 

TALBOT,  Associate  Justice. — Appellee's  mule  was  struck  and 
killed  by  one  of  appellant's  locomotives  on  the  night  of  October  13, 
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1904,  and  this  suit  was  brought  to  recover  its  value.  From  a  verdict 
and  judgment  in  favor  of  appellee  for  the  sum  of  $175,  this  appeal  is 
prosecuted.  Appellant's  railroad  runs  through  Hunt  County  and  ap- 
pellee's mule  was  struck  and  killed  in  Precinct  No.  1  of  said  county. 
Prior  to  the  killing  of  the  mule  appellant  had  fenced  its  right  of  way, 
but  a  panel  of  what  is  called  a  ^^wing  fence,"  made  of  plank  leading 
from  the  wire  fence  on  the  edge  of  the  right  of  way  to  a  cattle  guard 
placed  in  the  roadbed,  had  been  burned,  through  which  the  mule  passed 
onto  the  track.  It  is  conceded  by  appellee  that  if  appellant  was  not  re- 
quired to  maintain  and  keep  in  repair  its  right  of  way  fence  in  the 
precinct  where  appellee's  mule  was  killed  he  is  not  entitled  to  recover. 
Appellant  does  not,  on  this  appeal,  as  we  understand  it,  controvert  the 
claim  of  appellee  that  its  said  fence  was  out  of  repair,  that  it  caused  the 
death  of  the  mule  in  question,  and  that  the  mule  was  of  tlie  value  found 
by  the  jury.  Appellant's  contention  was  and  is  that  the  stock  law  pro- 
hibiting the  running  at  large  of  horses,  mules,  etc.,  was  legally  in  force 
in  said  precinct  at  the  time  appellee's  mule  was  killed,  and  that  unless 
appellant's  servants  operating  the  engine  causing  its  death  were  guilty 
of  negligence  appellant  is  not  liable.  In  support  of  this  contention  ap- 
pellant, in  the  court  below,  as  is  shown  by  its  bills  of  exception,  intro- 
duced in  evidence  a  petition  signed  by  the  requisite  number  of  free- 
holders and  qualified  voters  of  said  precinct,  which  was  filed  August 
17,  1900,  praying  the  Commissioners'  Court  of  Hunt  County,  Texas, 
to  order  an  election  to  determine  whether  or  not  horses,  mules,  jacks, 
jennets  and  cattle  should  be  permitted  to  run  at  large  in  said  precinct 
No.  1  of  said  county;  also  the  order  of  said  Commissioner's  Court  or- 
dering said  election,  the  county  judge's  written  order  therefor,  together 
with  the  tabulation  of  the  votes  polled  at  said  election,  showing*  a  ma- 
jority of  64  votes  for  the  stock  law  and  the  proclamation  of  the  county 
judge  declaring  such  result.  After  the  introduction  of  this  evidence, 
all  of  it,  upon  motion  of  appellee's  counsel,  was  withdrawn  by  the  court 
and  excluded  from  the  consideration  of  the  jury,  because  the  boundaries 
of  the  Justice  Precinct  in  which  the  election  had  been  ordered  to  be 
held  were  not  designated  and  particularly  described  in  the  petition  ask- 
ing for  said  election  and  in  orders  made  thereon  and  because  notice  of 
the  election  was  not  legally  shown,  the  court  holding  that  the  county 
judge's  certificate  showing  such  notice  was  inadmissible  for  that  pur- 
pose. The  court's  action  in  withdrawing  and  excluding  this  evidence 
is  assigned  as  error  and  the  questions  arise,  coulu  the  validity  of  the 
election  be  inquired  into  in  this  suit?  If  so,  was  the  stock  law  legally 
in  force  in  said  precinct  at  the  time  appellee's  mule  was  killed?  We 
have  reached  the  conclusion  that  the  first  of  these  questions  should  be 
answered  in  the  affirmative  and  the  latter  in  the  negative.  The  petition 
prayed  for  an  election  to  be  held  in  a  subdivision  of  the  county,  namely 
a  justice  precinct,  and  the  statute  expressly  provides  that  **if  the  peti- 
tion be  from  the  freeholders  of  a  subdivision  of  any  county  such  sub- 
division shall  be  particularly  described  and  the  boundaries  thereof  desig- 
nated." (Acts  26th  Leg.,  p.  220,  sec.  3.)  No  such  description  was 
given  in  the  petition  under  consideration.  On  the  contrary  the  pre- 
cinct in  which  the  election  was  sought  to  be  held  was  only  described  or 
designated  by  its  number  and  no  attempt  whatever  at  a  further  descrip- 
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tioQ  appears.  It  is  bdieyed  that  a  petitioB  for  a  stock  law  election  to 
l>c  held  in  a  subdivision  of  a  county  under  the  statute  referred  to  par- 
ticularly describing  such  subdivision  and  designating  the  boundaries 
thereof,  is  a  jurisdictional  prerequisite  to  the  ordering  of  such  election 
and  that  an  election  ordered  and  held  without  such  petition  is  a  nullity. 
4^Vs  said  by  our  Court  of  Criminal  Appeals  in  Donaldson  v.  State,  15 
Texas  Crim.  App.,  25,  the  local  option  law,  ^^being  for  a  particular  lo- 
cality only  it  is  a  quasi  local  or  special  law  and  depends  for  its  validity 
upon  its  adoption  in  conformity  with  the  law  permitting  its  adoption." 
And  in  a  number  of  other  cases  it  was  held,  in  effect,  by  that  court,  prior 
to  the  Act  of  1887,  in  passing  upon  local  option  statutes,  that  such  laws 
must  be  strictly  construed  and  every  requisite  of  the  statute,  as  to  the 
petition^  order  of  election  and  other  proceedings  in  reference  thereto 
must  be  complied  with  or  the  election  would  be  void.  (Prather  v.  State, 
l;i3  Texas  Crim.  App.,  401;  Akin  v.  State,  14  Texas  Crim.  App.,  142; 
Ex  parte  Kramer,  19  Texas  Crim.  App.,  125.)  In  the  last  case  cited, 
it  is  said:  '^Applicant  claims  his  discharge  from  custody  upon  the 
ground  of  the  alleged  illegality  of  the  election  at  which  the  local  option 
law  was  declared  to  have  been  adopted  in  Young  County.  We  think 
there  is  no  question  but  that  he  may  attack  the  validity  of  the  election 
by  means  of  this  proceeding.  If  the  election  was  not  conducted  in 
accordance  with  the  requirements  of  the  law  it  is  void  and  not  merely 
voidable  and  all  proceedings  had  under  and  by  virtue  of  such  void  elec- 
tion are  absolutely  void  and  may  be  questioned,  not  only  directly  but 
collaterally.'*  The  Act  of  1887  permitted  the  Commissioners'  Court 
to  order  an  election  to  determine  whether  or  not  the  sale  of  intoxicating 
liquors  should  be  prohibited,  either  upon  the  petition  of  a  certain  num- 
b^  of  citizens  or  without  such  petition,  and  under  that  Act  the  court 
held  that  it  would  not  go  behind  the  order  of  the  Commissioners'  Court 
to  inquire  into  the  validity  of  the  petition,  because  the  power  was  con- 
ferred upon,  that  court  by  said  Act  to  order  an  election  without  it. 
(Ezzell  V.  State,  29  Texas  Crim.  App.,  521 ;  Dillard  v.  State,  31  Texas 
Crim.  Bep.,  470.)  There  is  no  statute  in  this  State  authorizing  the 
CommissiiMiers'  Court  to  order  a  stock  law  election  without  the  pre- 
sentaticm  of  the  required  petition  and  hence  the  decisions  of  the  Court 
of  Criminal  Appeals  rendered  since  the  passage  of  the  Act  of  1887,  to 
which  we  have  referred,  do  not  change  the  rule  of  construction,  applica- 
ble, as  we  think,  to  this  and  similar  cases  announced  by  that  court  prior 
to  that  Act.  Furthermore,  in  the  recent  case  of  Cox  v.  State,  88  S. 
W.  Rep.,  812i  the  Court  of  Criminal  Appeals  of  this  State  decided  that 
an  election  ordered  and  held  on  a  petition  for  a  justice  precinct  under 
the  very  statute  we  are  considering,  which  failed  to  give  the  boundaries 
of  said  precinct,  but  referred  to  it  only  by  number,  as  the  one  in  ques- 
tion here  does,  was  void.  Judge  Brooks  in  delivering  the  opinion  of 
the  court  said :  ^^e  note  that  the  petition  merely  gives  the  number  of 
the  justice  precinct  in  which  the  stock  law  election  is  to  be  held.  The 
statute  says  it  must  give  the  boundaries.  We  are  not  at  liberty  to  dis- 
regard the  plain  provisions  of  the  statute,  yet  we  see  no  reason  for 
giving  the  boundaries  of  a  precinct  when  the  number  is  given,  but  the 
statute  says  it  is  necessary .^^  (See  also  Ex  parte  Kimbrell,  83  S.  W. 
Bep.,  382.)    We  see  no  good  reason  to  depart  in  this  case  from  the  prac- 
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tice  of  our  Appellate  Courts  to  follow  the  construction  placed  by  our 
Court  of  Criminal  Appeals  on  statutes  having  a  criminal  penalty.  In- 
deed, the  construction  given  by  that  court  to  the  statute  involved  in 
this  suit  is  entirely  in  accord  with  the  views  of  this  court  and  determines 
the  questions  presented  adversely  to  appellant.  The  cases  of  Nichols 
V.  State,  37  Texas  Crim.  Bep.,  546,  and  Speagle  v.  State,  31  S.  W.  Bep., 
171,  cited  by  appellant  are  not  in  point  Nor  are  we  prepared  to  say 
that  the  case  of  Galveston,  H.  &  S.  A.  By.  Co.  v.  Kropp,  91  S.  W.  Bep., 
819,  decided  by  the  Court  of  Appeals  of  the  Fourth  District,  seemingly 
relied  upon  by  appellant,  is  in  conflict  with  the  views  entertained  by 
this  court,  and  of  the  Court  of  Criminal  Appeals,  as  expressed  in  the 
decisions  of  that  court,  to  which  we  have  referred.  The  nature  of  tlie 
defects  in  the  proceedings  leading  up  to  the  declaration  of  the  result 
of  the  election  involved  in  that  suit  does  not  appear  in  the  report  of  the 
case;  and  while  there  are  expressions  in  the  opinion  conveying  the 
idea  that  the  court  at  San  Antonio  entertained  the  view,  that  the 
validity  of  the  election  could  not  be  questioned,  except  in  a  contest 
under  article  1804  of  the  Bevised  Statutes,  vet  we  think  the  defect 
shown  must  not  have  been  such  an  irregularity  as  rendered  the  election 
void.  We  do  not  understand  that  court  to  hold  that  a  stock  law  election 
absolutely  void  can  not  be  attacked  in  a  proceeding  like  this.  If  the 
election  was  absolutely  void  it  was  as  though  no  election  had  ever  Been 
held,  and  although  the  result  had  been  legally  proclaimed  and  the  stock 
law  was  being  enforced,  it  did  not  dispense  with  the  duty  devolving 
upon  the  railway  company  to  »fence  its  road  in  order  to  exempt  itself 
from  liability  for  stock  killed  unless  negligence  on  its  part  is  shown, 
and  warrant  the  assumption  that  stock  embraced  in  the  proclamation 
would  not  be  at  large  in  the  precinct  in  which  the  election  had  been 
held.  In  the  case  of  Houston  &  Texas  Central  Bailroad  Co.  v.  J.  A. 
Thompson,  decided  by  this  court  at  its  present  term,  it  was  held  that  a 
mere  irregularity  in  the  proceedings,  putting  the  stock  law  in  force, 
in  that  the  petition  called  for  an  election  to  determine  whether  or 
not  horses,  mules,  jacks,  jennets  and  cattle,  and  also  hogs,  sheep  and 
goats  shall  be  permitted  to  run  at  large,  when  there  are  separate 
statutes  providing  for  such  an  election  applicable  to  the  diflPerent  classes 
of  animals  named  in  said  petition,  would  not  render  the  election  void 
and  would  not  be  inquired  into  in  a  suit  of  this  character,  but  the  fact 
is  emphasized  in  the  opinion  that  there  was  nothing  in  the  record  show- 
ing the  election  to  be  void. 

The  conclusion  reached  upon  the  question  discussed  renders  it  un- 
necessary for  us  to  determine  whether  or  not  the  publication  of  the 
order  of  the  election  and  posting  of  the  proclamation  declaring- the 
result  thereof  can  be  legally  shown  by  the  certificate  of  the  county 
judge,  taken  from  the  minutes  of  the  Commissioners'  Court. 

We  think  the  judgment  of  the  court  below  in  this  case  should  be 
affirmed  and  it  is  so  ordered. 

ox  MOTION  FOR  REHEARING. 

Upon  the  filing  of  appellant's  motion  for  a  rehearing  in  this  case 
we  certified  the  questions  involved  to  the  Supreme  Court  for  decision. 
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That  court,  in  an  opinion  by  Associate  Justice  Williams,  delivered 
April  10,  1907,  and  reported  in  Texas  Court  Reporter,  volume  18,  page 
94,  upheld  the  ruling  of  this  court,  to  the  effect,  that  the  stock  law 
election  held  in  the  precinct  of  Hunt  County  where  appellee's  mule  was 
killed,  was  void  because  the  petition  for  such  election  did  not  describe 
said  precinct  by  metes  and  bounds. 
The  motion  for  rehearing  is  overruled. 

Overruled. 


St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  v. 

G.  W.  Qrebn  bt  al. 

Decided  October  20,  1906. 

1. — ^LoM  of  Baggage— Special  or  Personal  Value — ^Keature  of  Damage. 

In  a  suit  for  the  value  of  hand-painted  chinaware  ehipped  as  baggage 
and  damaged  in  transportation,  it  appearing  from  the  evidence  that  said 
chinaware  had  no  market  value,  and  that  it  could  not  be  replaced  or  re- 
paired, the  measure  of  damage  is  the  actual  loss  in  money  sustained  by  the 
owner  by  reason  of  his  being  deprived  of  the  value  of  the'  same,  and  not  any 
fanciful  price,  because  of  sentiment  or  association.  The  loss  of  the  property 
to  the  owner,  and  not  its  reasonable  value,  is  the  proper  measure  of  damage. 

S. — Baggage— Hotice  of  Contents— Unestion  of  Fact. 

A  box  containing  chinaware  was  marked  "glass*'  and  checked  as  personal 
baggage;  whether  or  not  appellant's  agent  saw  the  word  "glass"  on  the  box, 
and  whether  or  not  this  word  and  the  character  of  the  box  were  sufficient  to 
put  an  ordinarily  prudent  person  upon  notice  of  the  character  of  the  contents 
and  that  the  box  was  not  baggage  proper  were  questions  of  fact  for  the  jury, 
and  a  peremptory  instruction  for  the  defendant  was  properly  refused.  It  the 
defendant  accepted  the  box  charged  with  notice  that  it  was  not  baggage,  it 
would  be  liable. 

S. — ^Final  Carrier — Presumption  Againit — Gnlf,  C.  &  S.  P.  Ky.  v.  EdlolT,  89 

Texas,  408,  Bistingniihed. 

A  box  containing  chinaware  was  checked  aa  personal  baggage  from  a  sta- 
tion in  Kentucky  to  Ft.  Worth,  Texas;  it  was  to  be  transported  over  three 
lines  of  railroad;  appellant  was  the  second  or  intermediate  road;  the  box  was 
in  good  condition  when  delivered  to  the  initial  carrier,  and  when  received  by 
the  final  carrier  was  in  "general  bad  order,"  judging  from  external  appearances. 
Held,  that  the  presumption  that  the  damage  occurred  on  the  line  of  the  final 
carrier  would  not  obtain.  The  case  of  Ry.  v.  EdlofT,  89  Texas,  468,  is  not 
analogous;  in  that  case  the  carrier  had  the  opportunity  to  inspect  the  goods 
and  ascertain  the  extent  of  the  damage,  and  neglected  to  do  so;  in  this  case 
the  final  carrier  could  not  inspect  and  determine  the  extent  to  which  the 
china  was  damaged  when  received  by  it. 

Appeal  from  the  County  Court  of  Dallas  County.    Tried  below  before 
Hon.  Hiram  P.  Liveley. 

W.  T.  Henry  and  Leslie  Waggener,  for  appellant. — ^Where  the  evidence 
shows  that  the  articles  damaged  have  no  market  value  and  that  they 
•  can  not  be  replaced,  reproduced  or  repaired,  the  measure  of  damages 
is  the  actual  loss  in  money  sustained  by  the  owner  by  reason  of  his 
being  deprived  of  the  value  of  said  articles,  and  not  any  fanciful  price 
that  he  might  for  special  reasons- place  upon  them.  Houston  &  T.  C. 
Ry.  Co.  V.  Ney,  58  S.  W.  Bep.,  43;  International  &  G.  N.  By.  Co.  v. 
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Nicholson,  61  Texas,  550;  Houston  E.  &  W.  T.  Ry.  Co.  v.  Seale,  67 
S.  W.  Rep.,  438 ;  Sinclair  v.  Stanley,  64  Texas,  75 ;  Missouri  Pae.  Ry. 
Co.  V.  Colquitt,  9  S.  W.  Rep.,  603. 

When  articles,  iiot  properly  baggage,  are  tendered  to  a  carrier  to  be 
shipped  as  baggage,  and  are  accepted  by  said  carrier  as  baggage,  without 
any  knowledge  on  its  part  of  the  true  character  of  said  articles,  or  of 
such  facts  as  would  put  an  ordinarily  prudent  person  upon  notice  of 
their  true  character,  it  is  not  liable  for  any  damage  thereto  during 
transit  Missouri,  K.  &  T.  Ry.  Co.  v.  Meek,  75  S.  W.  Rep.,  319 ;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Pales,  77  S.  W.  Rep.,  235;  Hutchinson 
on  Carriers  (2d  ed.),  sec.  685,  note  No.  1;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Edloff,  89  Texas,  458;  Houston  &  T.  C.  Rv.  Co.  v.  Scott,  13  Texas  Ct. 
Rep.,  1007. 

Cook  dk  Orr,  for  appellees. — ^Where  property,  having  no  market  value, 
is  damaged  or  destroyed  but  is  of  value  to  the  owner,  he  may  prove  that 
value.    Brain  v.  McGregor,  64  S.  W.  Rep.,  78. 

When  articles  in  boxes,  which  are  nailed,  axe  delivered  to  the  agent  of  a 
railroad  company  and  accepted  by  him  as  baggage  under  circumstances 
(viz.  having  the  word  "Glass'*  in  capital  letters  six  inches  high  thereon) 
such  as  should  put  a  reasonably  prudent  man  upon  inquiry,  and  such 
agent  fails  to  make  inquiry  as  to  ttie  contents  of  said  box,  are  destroyed 
or  damaged  in  transit,  the  carrier  is  liable  to  the  shipper.  Texas  Pac. 
R.  R.  Co.  V.  Capps,  2  Texas  App.  Civ.  Cases,  sec.  34;  Port  Worth  & 
Rio  Grande  R.  R.  Co.  v.  Rosenthal,  29  S.  W.  Rep.,  196;  Hutchinson 
on  Carriers,  sec.  685;  Sloman  v.  The  Great  Western  R.  R.  Co.,  67  M". 
Y.,  208;  Stoneman  v.  Erie  R.  R.  Co.,  52  N.  Y.,  429;  Central  Trust 
Co.  T.  Wabash,  St.  li.  &  P.  R.  R.  Co.,  39  Ped.  Rep.,  417;  Jacobs  v. 
Tutt,  33  Ped.  Rep.,  412. 

TALBOT,  Associate  Justice. — Appellees  G.  W.  Green  and  wife 
sued  the  Louisville  &  Nashville  Railway  Company,  the  Texas  &  Pacific 
Railway  Company  and  appellant  to  recover  damages  alleged  to  have 
been  sustained  on  account  of  the  destruction  of  a  lot  of  hand-painted 
chinaware  shipped  over  the  roads  of  said  companies  in  a  box  as  per« 
sonal  baggage,  from  Louisville,  Kentucky,  to  Port  Worth,  Texas.  It 
appears  tiiat  Mrs.  Green  purchased  from  the  Louisville  &  Nashville 
Railway  Company,  at  Louisville,  Kentucky,  a  ticket  entitling  her  to 
passage  over  said  railroads  from  that  place  to  Port  Worth,  Texas,  and 
tendered  to  the  first  named  company  at  Louisville  the  box  of  chinaware 
and  a  trunk  to  be  checked  and  carried  by  said  companies  as  baggage 
from  Louisville  to  Port  Worth.  The  box  and  trunk  were  weighed  by 
the  agent  of  the  Louisville  &  Nashville  Railway  Company  at  Tjouisville 
and  found  to  exceed  the  weight  of  baggage  allowed  to  be  carried  on  one 
passenger  ticket,  for  which  excess  Mrs.  Green  was  required  to  pay 
$3.20.  The  box  and  trunk  were  then  accepted  and  checked  through  to 
Port  Worth.  Upon  the  box  the  word  "glass''  was  written  in  letters 
six  inches  long,  and  when  delivered  to  the  railway  company  at  Louisville 
the  hand-painted  china  therein  was  in  good  condition,  but  when  it 
reached  Port  Worth  it  was  broken  and  worthless.  No  questions  were 
asked  by  the  baggage  master  at  Louisville  relative  to  the  contents  of 
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the  box  and  he  did  not  tell  Mrs.  Oreen  that  baggage  was  limited  to 
wearing  apparel  and  ebe  did  not  inform  him  as  to  the  nature  of  the 
contents  of  the  box.  Appellees  sought  to  recover  as  the  value  of  the 
diinaware  $!dOO,  but  upon  a  trial  in  the  County  Court  a  verdict  and 
judgment  were  rendered  in  their  favor  against  appellant  alone  for  ihe 
sum  of  $T5,  and  appellant  has  appealed. 

Upon  the  trial  appellees  offered  in  evidence  from  the  deposition  of 
Mrs.  Green  the  following  question  and  answer:  ^^If  you  say  it  had 
no  market  value  by  which  you  could  determine  its  actual  worth  in 
doDars  and  cents^  but  was  cd  special  or  personal  value  to  you,  please 
state  in  what  manner,  and  of  what  personal  value  you  now  place  upon 
said  ehinawareP  How  and  in  what  way  do  you  say  this  chinaware  was 
of  a  peculiar  or  personal  value  to  you,  if  you  say  it  was?  A.  I  would 
estimate  that  the  box  of  china  was  of  the  value  of  two  hundred  dollars. 
.  .  .  Because  it  was  given  to  me  by  my  friends,  and  part  of  the 
same  was  an  heirloom  in  my  family;  each  article  had  some  tender 
memory  connected  with  it,  and  each  brought  back  the  recollection  of 
some  friend  of  the  days  of  my  youth,  or  some  relative  past  and  gone.^' 
Appellant  objected  to  this  question  and  answer;  (1)  because  imma- 
terial and  irrelevant;  (2)  because  the  peculiar  or  personal  value  to 
plaintiff  of  said  hand-painted  chinaware  by  reason  of  it  having  been 
given  to  her  by  her  friends,  of  part  of  it  having  been  an  heirloom  in  the 
£nnily,  of  each  article  having  had  some  tender  memory  connected 
with  it,  and  of  each  article  bringing  back  the  recollection  of  some 
friend  of  the  days  of  her  youth,  or  some  relative  past  and  gone,  was  not 
the  {rue  measure  of  damage,  and  reflected  no  light  on  the  true  measure 
of  damages,  which  wae  the  actual  loss,  in  money,  suffered  by  plaintiffs 
by  reason  of  the  destruction  of  said  hand-painted  chinaware,  and  (3) 
because  said  testimony  showed  that  the  estimate  of  the  witness  was 
not  based  upon  the  actual  loss  in  money  suffered  by  plaintiffs  by  reason 
et  the  destruction  of  said  china,  but  upon  memories,  sentiments  and 
associations  connected  with  said  hand-painted  chinaware.  The  court, 
upon  said  objection  being  made,  excluded  the  following  portion  of  said 
question  and  answer:  Q.  ^^How,  and  in  what  way,  do  you  say  this 
ehinaware  was  of  a  peculiar  or  personal  value  to  you,  if  you  say  it  was  ?" 
A.  **Becau8e  it  was  given  to  me  by  my  friends  and  part  of  same  was 
an  heirloom  in  my  family;  each  article  had  some  tender  memory  con- 
nected with  it,  and  each  brought  back  the  recollection  of  some  friend 
of  the  days  of  my  youth,  or  some  relative  past  and  gone,'^  and  per- 
mitted the  balance  to  go  to  the  jury.  Error  is  assigned  to  this  action 
of  the  court  and  the  proposition  made  that,  where  the  evidence  shows 
that  the  articles  damaged  have  no  market  value  and  that  they  can  not 
be  replaced,  reproduced  or  repaired,  the  measure  of  damages  is  the 
actual  loss  in  money  sustained  by  the  owner  by  reason  of  his  being 
deprived  of  the  value  of  said  articles,  and  not  any  fanciful  price  that 
he  might  for  special  reasons  place  upon  them.  We  have  no  reason  to 
differ  from  this  statement  of  the  law.  It  is  the  rule  as  announced  by 
the  decisions  of  this  State,  and  applicable  here.  The  evidence  is  suffici- 
ent to  show  that  the  hand-painted  chinaware  destroyed  had  no  market 
value  and  could  not  be  reproduced  or  replaced.  That  being  true  the 
measure  of  appellees'  damages  is  the  actual  loss  in  money  sustained 
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bv  being  deprived  pf  the  articles,  or  their  actual  value  to  them.  (Hous- 
ton ft  T.  C.  By.  Co.  V.  Ney,  68  S.  W.  Bep.,  43 ;  International  ft  G.  N. 
Ry.  Co.  V.  Nicholson,  61  Texas,  660.) 

But  the  question  is,  has  this  rule  been  violated  in  the  present  in- 
stance and  to  such  an  extent  as  requires  the  reversal  of  the  case.  We 
think  not.  It  is  doubtless  true  that  the  value  of  the  chinaware  to  Mrs. 
Green  and  her  husband  could  not  be  legally  shown  by  an  estimate  of  its 
value  by  her  based  alone  upon  sentiment  and  associations ;  but  an 
examination  of  the  record  discloses  other  reasons  given  by  her.  She 
testified  that  she  used  the  chinaware  for  ornamental  purposes  about  her 
house  and  residence  and  that  it  was  of  value  to  her  for  that  purpose. 
The  charge  of  the  court  was  not  as  liberal  to  appellees  with  respect  to 
the  measure  of  damages  as  warranted  by  the  law.  The  jury  were  in- 
structed in  effect  that  if  they  found  for  appellees  the  measure  of  their 
damages  would  be  the  reasonable  value  of  the  property  lost,  whereas 
the  rule  is,  as  has  been  seen,  the  value  of  said  property  to  them.  We 
think,  especially  in  view  of  the  size  of  the  verdict,  that  no  substantial 
injury  was  done  appellant  by  the  proceedings  complained  of  in  this 
assignment  and  it  is  overruled. 

Appellant's  third  assignment  of  error  complains  of  the  court's  action 
in  refusing  to  give  its  special  requested  instruction  directing  the  jury 
to  return  a  verdict  in  its  favor.  The  main  propositions  contended  for 
under  this  assignment  are:  (1)  That  the  evidence  shows  the  china- 
ware  was  tendered  to  the  initial  carrier  to  be  shipped  as  baggage  and 
accepted  as  such  without  any  knowledge  on  its  part,  or  by  appellant, 
of  the  true  character  thereof,  or  of  such  facts  as  would  put  an  ordin- 
arily prudent  person  upon  notice  of  the  true  character  thereof,  and 
hence  no  liability  existed  for  any  damage  thereto  during  transit;  (2) 
That  where  baggage  is  delivered  in  good  condition  to  the  initial  carrier, 
is  transported  over  several  lines  of  railway  and  delivered  by  the  final 
carrier  in  a  damaged  condition,  the  presumption  of  law  in  the  absence 
of  evidence  showing  on  which  line  of  railway  the  damafe  occurred,  is 
that  the  damage  occurred  on  the  line  of  the  final  carrier,  and  in  order 
to  relieve  itself  of  liability  by  reason  of  this  presumption  it  devolves 
upon  the  final  carrier  to  show  not  only  that  the  baggage  was  damaged 
when  received  by  it  from  its  connecting  carrier,  but  also  the  extent  of 
said  damage,  and  that  the  final  carrier,  the  Texas  &  Pacific  Bailway 
Company,  in  this  case,  failed  by  the  proof  to  meet  this  requirement  of 
the  law.  These  propositions  embrace  correct  principles  of  law,  but  we 
do  not  agree  to  the  contention  that  the  evidence  was  of  such  a  char- 
acter when  applied  to  them  as  entitled  appellant  to  a  peremptory  charge 
instructing  the  jury  to  return  a  verdict  in  its  favor.  The  chinaware 
was  shipped  in  a  box  with  the  word  "glass''  in  large  letters  written 
upon  it.  The  agent  of  appellant  at  Memphis,  Tennessee,  testified :  '1 
handled  the  two  pieces  of  baggage  referred  to.  I  received  said  baggage 
from  the  Patterson  Transfer  Company  at  Memphis,  Tennessee.  .  .  . 
I  do  not  remember  whether  this  box  had  written  or  printed  upon  it  the 
word  'glass.*  ...  If  the  box  had  had  the  word  'glass'  written  or 
printed  upon  it  in  capital  letters  six  inches  long  it  is  probable  that  I 
would  have  seen  it.  ...  I  judge  about  ten  percent  of  all  the  bag- 
gage handled  by  me  is  contained  in  boxes  and  I  handle  baggage  in  boxes 
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abovt  every  day  in  the  year.  ...  I  can  not  remember  whether  or 
not  this  particular  box  had  the  word  'glass'  printed  on  it.  .  .  .  It 
waa  in  good  condition  and  there  waa  nothing  more  about  it  to  attract 
my  attention  to  it  than  to  any  other  baggage.^'  Whether  appellant's 
agent  did  in  fact  see  the  word  ^^glass"  written  on  the  box  and  whether 
the  character  of  the  box  and  said  word  written  thereon  were  sufficient 
to  put  an  ordinarily  prudent  person  upon  notice  of  the  true  character 
of  the  contenta  thereof  were  issues  of  fact  raised  by  the  evidence  for  the 
determination  of  the  jury^  upon  which  they  were  correctly  instructed. 
If  the  faets  and  circumstances  attending  the  shipment  were  such  as 
diarged  appellant  with  notice  that  the  box  did  not  contain  baggage 
proper  but  merchandise  it  ought  to  be  held  liable  for  injury  to  the 
property  miiile  in  its  possession. 

"Hie  material  testimony  bearing  upon  appellant's  second  proposition 
is  found  in  the  statements  of  the  witnesses  Mrs.  Oreen  and  Tom  Boberts. 
Mrs.  Oreen  testified  that  when  the  chinaware  was  delivered  to  the  initial 
carrier  it  was  in  good  condition  and  when  received  by  her  from  the 
Texas  ft  Pacific  Railway  Company  at  Port  Worth  it  waa  broken  all  to 
I^eeca.''  Roberta  testified  in  substance^  that  he  was  train  baggage  master 
of  the  Texas  ft  Pacific  Railway  Compenv,  running  between  Texarkana 
and  IVMrt  Worth ;  that  when  he  received  the  box  of  chinaware  from  ap- 
pellant at  Texarkana  it  was  in  ^'general  bad  order"  and  was  in  the  same 
condition  when  he  delivered  it  to  the  station  baggage  master  at  Fort 
Worth.  That  he  did  not  know  on  what  line  the  damage  occurred,  other 
ttan  he  knew  it  did  not  occur  on  the  line  of  the  Texas  &  Pacific  Sail- 
wny  Company,  as  it  was  in  bad  order  when  he  received  it.  That  he 
judged  from  the  outside  appearance  of  the  box,  as  he  did  not  unpack 
it  and  examine  its  contents.  That  he  could  not  state  how  many  of  the 
pieces  of  chinaware  were  broken  at  the  time  he  received  it  and  meant  to 
testify  that  the  box  from  the  outside  appearance  was  in  bad  condition. 
Thai  he  never  saw  inside  of  the  box  and  could  not  state  positively  that 
none  of  the  china  was  broken  while  in  his  charge,  yet  he  knew  that  he 
handled  it  carefully.  It  is  contended,  in  effect,  that  this  and  other 
testimony  in  the  record  shows  that  the  shipment  in  question  was  in 
good  condition  when  delivered  to  the  initial  carrier  and  in  a  damaged 
condition  when  delivered  by  the  final  carrier,  but  fails  to  show  on  which 
line  of  railway  the  damage  occurred  and  hence  a  prima  facie  case  estab- 
lished against  the  final  carrier  for  the  full  amount  of  the  damage;  that 
if  any  damage  is  shown  to  have  occurred  on  appellant's  line  of  road  the 
extent  thereof  does  not  appear  and  the  prima  facie  case  against  the 
Texas  A  Pacific  Railway  Company  is  not  defeated.  As  illustrative  of 
the  correctness  of  this  contention  we  are  cited  to  the  dase  of  Railway 
Company  v.  Edloff,  89  Texas,.  458.  In  that  case  a  shipment  of  furniture 
was  made  from  Chicago,  Illinois,  to  Dallas,  Texas.  The  evidence  showed 
that  the  furniture  was  in  good  condition  and  carefully  packed  when  it 
left  Chicago,  and  in  a  damaged  condition  when  it  reached  Dallas.  It 
was  hauled  from  Chicago  to  Purcell,  Indian  Territory,  by  the  Santa  Fe 
Railway  Company  and  from  Purcell  to  Dallas  by  the  Gulf,  Colorado  & 
Santa  Pe  Railroad  Company.  The  latter  company  was  the  final  carrier 
•ad  showed  by  its  conductor  that  at  the  time  he  received  the  car  at 
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Purcell  the  door  of  the  car  was  open  and  the  furniture  considerably 
damaged,  but  did  not  show  the  extent  of  the  damage.  Upon  this  evi- 
dence the  Supreme  Court  held  that  a  prima  facie  case  for  the  full 
amount  of  the  damages  had  been  made  against  the  Gulf,  Colorado  & 
Santa  Fe  Railroad  Company,  and  that  it  had  failed  to  relieve  itself 
of  any  part  of  the  liability;  that  simply  showing  that  the  goods  were 
damaged  to  some  extent,  without  attempting  to  show  how  much,  when 
delivered  to  it  did  not  defeat  or  in  any  wise  meet  plaintiff's  prima  facie 
case.  In  distinguishing  the  case  of  Houston  &  T.  C.  Ry.  v.  Scott,  13 
Texas  Ct.  Rep.,  1008,  from  the  Edloff  case,  our  Supreme  Court,  speak- 
ing through  Judge  Brown,  said:  "In  that  case  (Edloff  case)  the 
freight  carried  was  furniture  and  the  last  carrier  had  an  opportunity 
of  inspection  and  could  well  determine  the  extent  of  the  damage  before 
receiving  it.  By  proving  that  a  certain  piece  of  furniture  was  broken  or 
damaged  at  the  time  it  was  received  the  company  would  be  able  easily 
to  show  what  the  damages  amounted  to,  because  the  value  of  the  furni- 
ture would  be  easily  ascertainable,  piece  by  piece."  Thus  showing  the 
ground  upon  which  the  decision  in  the  Edloff  case  rests,  was  the  oppor- 
tunity of  the  company  to  inspect  the  damaged  property  and  thereby 
ascertain  the  amount  of  damage.  In  that  case  the  conductor  of  the 
final  carrier  testified  that  when  the  car  of  furniture  came  into  his 
hands  at  Purcell  he  found  the  door  of  the  car  open  and  looking  in  he 
discovered  some  of  the  furniture  broken  and  damaged,  but  without 
attempting  to  ascertain  the  extent  thereof  closed  the  door  and  proceeded 
on  his  trip.  In  this  case  the  goods  shipped  were  contained  in  a  closed 
box,  being  carried  as  the  personal  baggage  of  a  passenger,  and  although 
the  box  when  delivered  by  appellant  to  the  final  carrier  was  in  "general 
bad  order*'  the  contents  thereof  were  not  exposed  to  view.  In  this 
condition,  unlike  the  furniture  in  Edloff's  case,  the  chinaware  was  not 
open  to  inspection.  Nor  do  we  think  the  agents  of  the  Texas  &  Pacific 
Railway  Company  were  authorized  to  open  the  box  and  examine  the 
goods  with  a  view  of  ascertaining  whether  or  not  they  were  damaged 
and  if  so  the  extent  thereof.  Certainly  we  think  it  was  not  their  duty 
to  do  so.  For  this  reason  we  hold  the  rule  stated  in  the  case  of  Rail- 
way Co.  V.  Edloff,  supra,  is  not  applicable  to  the  facts  of  this  case. 

We  do  not  deem  it  necessary  to  discuss  the  other  assignments  of  error. 
It  is  sufficient  to  say,  that  in  our  opinion  none  of  them  point  out  any 
error  requiring  a  reversal  of  the  case.  Our  conclusion  is  that  the  evi- 
dence sustains  the  verdict  of  the  jury  and  the  case  should  be  affirmed, 
and  it  is  so  ordered. 

Affirmed. 


George  Berry  et  al.  v.  R.  L.  Spivey  et  al. 

Decided  October  21,  1906. 

Beed — Constmotlon — ^Bule  in  Shelley's  Case. 

A  deed  contained  the  following  language  ".  ...  I  do  by  these  presents 
grant,  give  and  set  over  in  fee  simple  and  forever  unto  Susan  D.  Berry  a  cer- 
tain tract  of  land  ....  To  have  and  to  hold  said  land  unto  the  said 
Su^an  D.  Berry  and  the  heirs  of  her  body  begotten  by  my  said  son,  K.  L.  Berry, 
without  the  power,  nevertheless,  on   her  part  or  on  the  part  of  herself  and 
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tier  husband  jointlj  or  severally  to  alienate  or  otherwise  dispose  of  said  land 
or  any  part  thereof  until  the  youngest  child  begotten  now  or  hereafter  of  her 
t^  my  said  son,  K.  L.  Berry^  shall  have  arrived  at  the  age'  of  twenty-one  years 
if  a  son,  or  until  the  same  shall  have  married,  if  a  daughter.  Together  with 
all  and  singular  the  rights,  titles,  interests  and  appurtenances  belonging  or 
anywise  appertaining.  To  have  and  to  hold  to  cultivate  and  use  said  land  as 
her  said  property  according  to  the  stipulation  hereinbefore  made,"  with  cove- 
nant of  general  warranty.  Held,  the  restraint  upon  alienation  was  valid  and 
binding,  and  the  deed  did  not  come  within  the  rule  in  Shelley's  case. 

Appeal  from  the  District  Court  of  San  Augustine  County.  Tried 
below  before  Hon.  Jas.  I.  Perkins. 

T.  L,  Foster,  W.  T.  Davis  and  0.  P.  Dougherty,  for  appellant. — An 
estate  in  remainder^  created  by  a  will  or  deed  of  one  person  to  the  joint 
heirs  of  two  persons,  is  not  within  the  rule  in  Shelly's  case.  Washburn 
on  Beal  Property,  vol.  2,  p.  599  (4th  ed.) ;  Tiedeman  on  Real  Property, 
sec.  434;  Devlin  on  Deeds,  sec.  846;  Hancock  v.  Butler,  21  Texas,  804; 
Simonton  v.  White,  93  Texas,  50. 

Where  the  granting  clause  in  a  deed  conveys  to  the  grantee  a  fee 
simple  title  to  property  and  by  the  habendum  to  the  said  deed,  an 
estate  in  remainder  in  the  property  is  conveyed  to  the  children  of  the 
grantee,  the  two  clauses  are  not  in  conflict,  and  the  deed  will  be  so  con- 
strued as  to  effectuate  the  intention  of  the  grantor,  and  the  legal  effect 
of  such  an  instrument  is  to  convey  a  life  estate  in  the  property  to  the 
grantee  named,  with  remainder  to  his  children.  Devlin  on  Deeds,  sees. 
215,  219;  Hall  v.  Wright,  87  S.  W.  Rep.,  1129. 

Where  a  conveyance  of  land  to  a  married  woman  contafns  a  pro- 
vision restraining  alienation  and  the  purpose  of  said  restraint  is  obvious, 
the  property  passes  charged  with  a  trust,  and  the  provision  is  valid 
and  a  sale  of  the  property  in  violation  of  said  provision  is  void.  Wallace 
V.  Campbell,  53  Texas,  229 ;  Monday  v.  Vance,  92  Texas,  428 ;  Simonton 
v.  White,  93  Texas,  50. 

No  brief  for  appellee. 

_  i 

JAMES,  Chief  Justice. — The  question  at  issue  involves  the  con- 
struction of  the  following  deed: 

"The  State  of  Texas,         ) 
County  of  San  Augustine.  \ 

*Know  all  men  by  these  presents:  That  I,  John  G.  Berry,  of  said 
state  and  countv,  in  consideration  of  the  love  and  affection  which  J 
have  for  my  beloved  daughter-in-law,  Susan  D.  Berry,  wife  of  ray  son, 
K,  L.  Berry,  have  this  day  and  I  do  by  these  presents  grant,  give  and 
set  over  in  fee  simple  and  forever  unto  Susan  D.  Berry,  a  certain  tract 
of  land  estimated  to  contain  seventy  acres.  The  said  tract  of  land  is 
situated  about  one  mile  north  of  the  town  of  San  Augustine  on  the 
Shelbyville  road,  the  same  being  a  part  of  the  Quirk  land;  commeucing 
at  the  northeast  comer  of  the  land  conveyed  by  the  said  John  G.  Berry 
to  Cornelia  E.  Berry.  Thence  east  with  the  said  tract  to  a  branch. 
Thence  with  the  meanders  of  said  branch  to  Cnl.  A.  Horton's  south  line. 
Thence  west  with  said  Horton's  line  to  the  Shelbvville  road.     Thence 
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with  said  road  to  the  place  of  beginning,  supposed  to  contain  seventy 
acres,  be  the  same  more  or  less.  To  have  and  to  hold  said  land  unto 
the  said  Susan  D.  Berry  and  the  heirs  of  her  body  begotten  by  my  said 
son  K.  L.  Berry,  without  flie  power,  nevertheless,  on  her  part  or  on  the 
part  of  herself  and  her  husband  jointly  or  severally  to  alienate  or  other- 
wise dispose  of  said  land  or  any  part  thereof  until  the  youngest  child 
begotten  now  or  hereafter  of  her  by  my  said  son  K.  L.  Berry  shall 
have  arrived  at  the  age  of  twenty-one  years  if  a  son,  or  until  the  same 
shall  have  married,  if  a  daughter.  Together  with  all  and  singular  the 
rights,  titles,  interests  and  appurtenances  belonging  or  anywise  apper- 
taining. To  have  and  to  hold,  to  cultivate  and  use  said  land  as  her 
said  property  according  to  the  stipulation  hereinbefore  made,  and  I 
hereby  put  my  said  daughter-in-law  in  possession  Of  said  land  under 
this  deed  of  gift  and  bind  myself,  my  heirs,  executors,  assigns  to  de- 
fend the  title  to  said  land  unto  my  said  daughter-in-law  against  the 
claims  of  all  persons  whosoever  lawfully  claiming  or  to  claim  the  same 
or  any  part  thereof. 

"Given  under  mv  hand  and  scroll  for  seal  on  this  the  23d  dav  of 
June,  A.  D.  1870. 

(Signed)  John  Q.  Berry. 

"Attert:    I.  D.  Thomas,  A.  B.  Baker.^ 

The  appellants  (plaintiffs  below)  are  the  children  of  Susan  D.  Berry 
by  her  husband  K.  L.  Berry,  some  bom  before  and  some  after  the  exe- 
cution of  said  deed,  and  some  of  them  still  minors.  They  brought  this 
suit  to  recover  the  land,  contending  in  the  trial  court,  as  they  do  here, 
that  Mrs.  Berry  having  died  (in  1895)  they  were  entitled  to  it  under 
the  deed  as  against  appellees  to  whom  Mrs.  Berry  and  husband  had 
conveyed  it. 

The  trial  judge  found  that  defendants  had  not  acquired  title  by 
limitations  which  was  one  of  the  contentions,  but  were  entitled  to  the 
land  because  the  deed  came  within  the  rule  of  Shellv's  case  and  vested 
in  Mrs.  Berry  a  fee  simple  title — ^and  further  that  the  restriction  upon 
alienation  contained  therein  was  void. 

The  restraint  upon  alienation  was  not  void,  it  being  necessarily  limited 
to  the  life  of  Mrs.  Berry.  The  deed  was  not  within  the  rule  in  Shelly^ 
case.  The  granting  clause  it  is  true  purports  to  convey  the  land  to  Mrs. 
Berry  in  fee  simple.  The  habendum  clause  which  immediately  follows 
shows  that  the  grantor  intended  by  this  that  she  should  hold  the  legal 
title,  with  power  in  herself  and  husband  to  convey  it  after  her  youngest 
child  then  or  thereafter  begotten  by  grantor's  son,  her  then  husband, 
should  arrive  at  the  age  of  twenty-one  years,  or  the  same  should  marry, 
if  a  daughter,  and  that  if  she  died  without  having  conveyed  it  as  so 
authoriz^,  it  should  go  to  the  children  of  herself  begotten  by  her  said 
husband. 

The  intention  of  the  grantor  may  be  expressed  in  the  habendum 
clause,  or  anvwhere  else  in  the  instrument,  and  when  it  mav  be  ascer- 
tained  from  the  instrument  it  should  be  given  effect,  without  regard  to 
technical  rules  of  construction.  There  is  no  necessary  repugnance  be- 
tween the  granting  and  habendum  clauses  of  this  deed.  The  former 
vested  in  her  the  fee  simple  title,  which  excluded  any  reversionary  in- 
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terest.  The  latter  was  explanatory  of  how  she  was  to  hold  that  title. 
(Hall  V.  Wright,  87  S.  W.  Rep.,  1129.)  The  intcntkm  of  the  deed  was 
to  give  a  remainder  estate  to  her  said  children  prayided  she  died  without 
having  conveyed  it  as  authorized  by  the  terms  of  the  deed. 

The  conveyaaoe  she  and  her  husband  made  was  in  violation  of  the 
restriction  in  the  deed,  and  was  at  a  time  when  the  deed  prohibited  it. 
Therefore,  in  order  to  sustain  the  judgment  of  the  District  Court,  it 
must  be  upon  l^e  ground  that  the  deed,  construed  in  connection  with 
the  explanatory  or  restrictive  clauses,  nevertheless  vested  in  Mrs.  Berry 
the  absolute  fee,  under  the  rule  in  Shelly's  case. 

This  we  are  unable  to  hold.  The  limitation  over  is  not  to  her  heirs, 
nor  even  to  the  heirs  of  her  body,  for  it  designates  her  children,  and 
this  class  is  further  restricted  to  her  children  by  a  particular  husband. 
We  regard  this  conclusion  as  free  from  doubt  and  will  content  our- 
selves by  citing  some  of  the  cases.  Simonton  v.  White,  93  Texas,  50; 
Hall  v/ Wright,  supra;  Kesterson  v.  Bailey,  36  Texas  Civ.  App.,  235; 
Thompson  v.  Cramp,  60  8.  E.  Hep.,  467;  Dawson  v.  Quinnerlv,  24  S. 
W.  B^.,  488. 

BBversed  and  rendered. 


MaBTHA   I.   BURKE-MOBRAT  £T  AL.   V.   B.   F.   EU^S  BT  AL. 

Dedded  October  28,  1906. 

1. — ^Bescisiion  of  Sale — ^Authority  of  Agent — ^Votiee. 

If  before  the  payment  of  the  money  and  delirery  of  Hb^  deed  a  vendee 
has  notiee  that  the  vendor  hmd  changed  her  mind  and  had  unconditionally  in~ 
stmeted  her  agent,  through  whom  the  transaotioB  was  to  be  oonsummated,  not 
to  deliver  the  deed,  a  delivery  by  the  agent  would  not  bind  the  vendor. 

5L — ^Aet  of  Agent — Eatlitoatlon-^Tender. 

Where  a  vendor,  with  full  knowledge  that  her  agent  had  disobeyed  het 
instructions  and  consummated  a  sale  of  her  land,  accepts  the  purchaAc  money 
of  the  land  from  the  agent  and  keeps  it  in  her  possession  and  under  her  control 
for  four  years  after  suit  filed  before  depositing  it  in  the  registry  of  the  conrt. 
without  making  an  actual  tender  of  the  same  to  the  vendee,  t£ns  speculating 
in  the  fluctuationa  in  the  value  of  the  land,  a  naere  offer  in  her  suit  for 
rescission  to  do  equitv  by  returning  the  mon^  is  insufficient  and  she  will  be 
held  to  have  ratified  the  acts  of  the  agent. 

Appeal  from  the  District  Court  of  Hardin  Oouirty.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Jno.  L.  lAith  and  IF.  IF.  WaUing,  for  appdlanta. — Instructed  ver- 
dict: Lee  V.  International  ft  G.  N.  By.  Co.,  89  Texas,  588;  Joske  v. 
Irvine,  91  Texaa,  581;  St.  Louis  Qunnin^  Co.  v.  Wanamaker,  90  S.  W. 
Bep.,  740;  Lamberida  v.  Bamum,  90  S.  W.  Rep.,  698. 

Delivery  of  deed:  King  v.  Hill,  75  S.  W.  Rep.,  550;  Houston  v. 
Baird,  85  S.  W.  Bep.,  474;  Steffian  v.  Milmo  Nat.  Bank,  69  Texas, 
617;  Ruaaell  v.  May,  90  S.  W.  Rep.,  617;  Brown  v.  Brown,  61  Texas, 
59;  Tyler  v.  Hall,  i7  S.  W.  Rep.,  319;  Scottish- American  Mfg.  Co.  v. 
Davis,  74  8.  W.  Rep.,  17. 

Ratification :  Story  on  Agency,  sec.  253  et  seq. :  Abbott's  Trial  Evi- 
dence (*d  ed.),  p.  87fi;  Oould  v.  Dav,  94  TT.  S..  405;  St.  Ijouis  Gunning 
Deliverv  Co.  v.  Wanamaker,  90  S.  W.  Rop.,  740. 
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Estoppel:  Fifth  Nat.  Bank  v.  Iron  City  Bank,  92  Texas,  440; 
Bishop  on  Contracts,  sec.  323. 

Acquiescence:  Koenigheim  v.  Sherwood,  79  Texas,  612;  Koppel- 
manh  v.  Koppelmann,  57  S.  W.  Rep.,  570. 

Intent — Evidence  of:  Robertson  v.  Gourley,  84  Texas,  578;  Wade 
V.  Odle,  54  S.  W.  Rep.,  788. 

Oreer,  Minor  &  Miller,  for  appellees. — The  court  did  not  err  in  in- 
structing a  verdict  for  defendants.  Joske  v.  Irvine,  91  Texas,  575; 
Clark  V.  Wilson,  91  S.  W.  Rep.,  629;  Moore  v.  Giesecke,  76  Texas,  544; 
Atlantic  Co.  v.  James,  94  U.  S.,  207;  United  States  v.  Maxwell,  121 
U.  S.,  380;  Brainard  v.  Holsaple,  4  Qreene  (Iowa),  485;  2  Warvelle 
on  Vendors,  p.  991. 

REESE,  Associate  Justice. — ^Mrs.  Martha  I.  Burke  brought  this 
suit  against  B.  P.  Ellis  to  cancel  a  certain  deed  to  45  acres  of  land  near 
Sour  Lake  in  Hardin  County,  which  had  been  signed  by  her,  but,  as 
alleged  in  the  petition,  wrongfully  delivered  to  Ellis  by  her  agent;  and 
to  recover  the  land  with  rents  and  damages.  After  the  suit  was  filed 
plaintiff  intermarried  with  Gus  Mobray,  who  made  himself  a  party 
plaintiff  pro  forma.  Ambrose  Merchant,  to  whom  the  land  had  been 
conveyed  after  the  institution  of  the  suit,  made  himself  party  defendant. 

Upon  the  trial  before  a  jury  the  court  instructed  a  verdict  for  the 
defendants  and  from  the  judgment  plaintiffs  appeal. 

The  only  error  assigned  is  upon  the  action  of  the  court  in  instructing 
the  verdict.  The  undisputed  evidence  presents  the  following  facts: 
Appellant  Martha  I.  Burke  was  in  1901  the  owner  of  a  tract  of  45 
acres  of  land  near  Sour  Lake.  In  tTanuarv  of  that  vear  she  went  to 
Mineral  Wells  on  account  of  her  health,  leaving  her  father,  J.  R. 
Rogers,  as  her  agent  to  look  after  her  property  at  Sour  Lake,  to  rent 
it  and  to  find  a  purchaser  for  it.  It  seems  from  the  evidence  that 
Rogers'  authority  only  extended  to  finding  a  purchaser  for  the  land,  no 
price  being  fixed,  the  offers  to  purchase  to  be  submitted  to  Mrs.  Burke 
for  her  approval.  He  was  not  authorized  to  make  a  sale  of  the  property 
except  upon  her  approval  of  the  price  and  terms.  After  dickering  some 
time  with  the  appellee  Ellis,  Rogers  in  April,  1901,  came  to  terms  with 
him,  Ellis  agreeing  to  take  the  property  at  the  price  of  $1,800.  A  deed 
was  prepared  and  sent  by  Rogers  to  appellant  with  request  to  sign  and 
return  at  once.  This  deed  reached  appellant  at  Mineral  Wells  on 
April  12,  1901,  and  was  at  once  signed  and  acknowledged  by  her  and 
placed  in  the  mail  addressed  to  Rogers  at  Sour  Lake.  Afterwards,  on 
the  same  day,  appellant  received  a  letter  from  her  brother  in  Houston 
advising  her,  if  she  had  not  already  done  so,  not  to  sell  her  Sour  Lake 
land  and  telling  her  that  lands  there  were  rapidly  advancing  in  value. 
Appellant  at  once,  and  on  the  same  day,  wrote  to  Rogers  at  Sour  Lake 
directing  him,  if  he  had  not  delivered  the  deed  to  Ellis  before  receipt 
of  her  letter,  not  to  deliver  it,  telling  him  of  the  advice  she  had  re- 
ceived from  her  brother  and  that  the  price  to  be  paid  by  Ellis  was  not 
satisfactory.  This  letter  was  received  by  Rogers  before  the  delivery  of 
the  deed.  A  few  days  afterwards  he  informed  Ellis  that  the  deed  had 
been  received,  that  lie  had  also  received  a  letter  from  appellant  which 
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he  would  like  to  show  him,  and  Ellis  went  with  Rogers  to  his  home 
for  that  purpose.  Rogers  gave  Ellis  the  letter  to  read,  but  Ellis  could 
not  read  it  and  handed  it  back  to  Rogers  to  read  for  him.  There  is 
some  contradiction  in  the  evidence  as  to  whether  Rogers  read  all  of  the 
letter  to  Ellis,  the  latter  denying  that  he  read  that  part  of  it  wherein 
Rogers  was  directed  not  to  deliver  the  deed  and  insisting  that  Rogers 
only  read  that  part  of  it  to  the  eflfect  that  the  price  was  not  satisfactory. 
So  far  as  this  issue  is  concerned  the  evidence  was  such  as  to  require  it 
to  be  submitted  to  the  jury  unless  evidence  upon  other  issues  authorized 
the  peremptory  charge.  It  was,  however,  finally  agreed  between  Rogers 
and  Ellis  that  $2,000  would  be  a  satisfactory  price  for  the  land,  which  , 
amount  was  paid  by  Ellis  and  the  deed  delivered  to  him  by  Rogers. 

About  three  weeks  after  the  date  of  the  deed  Rogers  went  to  Mineral 
Wells  on  a  visit  a  Ad  after  being  there  several  days  turned  over  the 
money,  $2,000,  to  appellant.  Appellant  testified  that  it  was  her  in- 
tention, when  she  accepted  the  money,  to  pay  it  back  to  the  parties  if 
they  would  take  it,  and  that  she  at  once  put  the  money  in  the  bank. 

The  following  testimony  of  Rogers,  testifying  as  a  witness  for  ap- 
pellant, as  to  what  took  place  when  he  paid  over  the  money  to  appellant, 
is  uncontradicted: 

"Q.  When  you  went  up  to  Mineral  Wells,  after  the  sale,  did  you 
not  tell  your  daughter  then  that  you  thought  $2,000  was  the  full  value 
of  the  land? 

"A.  When  I  went  there  and  had  been  there  a  day  or  two  the  subject 
came  up.  I  didn't  tell  her  right  away  about  it.  She  asked  ine  what 
I  did  about  the  land  and  I  told  her  that  I  had  turned  over  the  deed  to 
him  and  got  the  money  and  she  wanted  to  know  how  much  I  got  and 
if  I  got  her  other  letter,  and  I  told  her  I  did  but  I  considered  it  a  good 
sale,  and  she  said  she  would  rather  I  hadn't  sold  it;  that  her  attorney 
advised  her  not  to  sell,  to  hold  on  to  her  land  and  she  had  rather  I 
hadn't  let  it  go. 

'*Q.    But  she  took  the  $2,000  ? 

"A.    Yes  sir,  I  paid  it  over  to  her. 

"Q.    She  said  she  would  rather  you  hadn't  sold  the  land? 

"A.  Yes  sir,  she  said  she  had  rather  I  hadn't  sold  it ;  she  first 
asked  if  I  had  received  her  letter. 

"Q.    And  you  told  her  you  thought  it  was  a  good  sale? 

«A.    Yes  sir." 

The  exact  date  of  the  payment  of  the  money  to  appellant  is  not  fixed, 
but  it  was  some  time  in  the  early  part  of  May,  1901.  Appellant  re- 
mained in  Mineral  Wells  until  the  23d  of  May  when  she  came  to  Hous- 
ton and  consulted  attorneys  which  resulted  in  the  bringing  of  this  suit, 
the  petition  being  filed  June  6,  1901.  The  original  petition  contains 
the  following:  "Now  plaintiff  says  that  to  do  equity  she  now  oflFers  to 
pay  into  court,  subject  to  defendants'  order,  the  said  two  thousand  dol- 
lars, with  six  percent  interest  per  annum  from  the  day  this  sum  was 
received  by  plaintiff,  or  that  said  amount  may  be  made  a  lien  upon 
said  land  upon  the  setting  aside  of  said  deed."  No  tender  of  the  money 
was  ever  made  to  Ellis,  but  on  April  27.  1905,  appellant  paid  into  the 
registry  of  the  court  $2,000  with  six  percent  per  annum  interest  thereon 
from  April  12,  1901,  subject  to  the  order  of  the  court  in  this  cause. 
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If  before  the  payment  of  the  money  by  Ellis  to  Bc^era  And  the  de^ 
livery  of  the  deed  £lli«  had  notice  that  since  its  execntimi  appellant  had 
changed  her  mind  and  had  directed  Bogers  nnconditionally  not  to  de- 
liver the  deed,  sncfa  delivery  would  not  bind  appellant  and  the  sale  waa 
not  executed  thereby,  unless  appelant  ia  bonnd  by  a  aabsequent  ratifica- 
tion of  the  sale. 

The  undisputed  evidence  shows  that  appellant  accepted  the  purchase 
price  of  the  land  from  Bogers  with  full  knowledge  of  all  the  material 
facts  concerning  the  sale,  protesting  only  that  she  would  rather  Bogers 
had  not  sold  the  land.  It  ia  true  that  appellant  testified  that  she  took 
the  money  with  the  sole  intention  of  paying  it  back  to  £1118  if  he  would 
take  it,  and  that  she  at  once  put  it  in  tte  bank,  but  afae  kept  it  and 
never  at  any  time  made  any  actual  tender  of  it  to  Bllis.  It  remained 
in  her  possession  and  subject  at  all  times  to  whatever  disposition  she 
chose  to  make  of  it,  from  the  time  it  was  paid  to  her  in  iii«  early  part 
of  May,  1901,  until  paid  into  the  ivgistry  of  the  court  oo  April  27, 
1905.  She  gave  no  notice  to  BUis  of  her  intention  for  nearly  a  month 
after  receiving  the  money.  The  mere  ofFer  to  do  equity  by  the  payment 
of  the  money  to  Ellis  as  contained  in  her  petition  was  not,  in  the  cir- 
cumstances, Bui&cient.  If  the  bare  acceptance  of  the  money  from  Bogers 
did  not  constitute  such  a  ratification  of  the  delivery  of  the  deed  as  to 
bind  appellant,  her  subsequent  conduct  with  regard  to  it  would  do  so. 
If  it  be  true,  as  testified  by  her,  that  she  accepted  the  money  for  the 
sole  purpose  of  repaying  it  to  Ellis,  it  was  incumbent  upon  her  at  once 
to  disavow  the  sale  to  Ellis  and  tender  back  the  money,  and  to  follow 
up  such  tender  by  depositing  the  money  in  the  registry  of  the  court, 
when  the  suit  was  filed.  She  was  seeking  affirmative  relief  of  a  courjfc 
of  equity  in  the  cancellation  of  the  deed,  and  it  was  incumbent  upon 
her  promptly  to  tender  the  money  to  Ellis  and  upon  his  refusal  to  take 
it  to  place  it  beyond  her  own  control  and  subject  to  the  control  of  the 
court,  for  Ellis,  upon  a  termination  of  the  suit  in  her  favor.  (Weaver 
V.  Nugent,  72  Texas,  277;  Werner  v.  Tuch,  24  Am.  St.  Bep.,  443.) 

As  it  is,  appellant,  knowing  that  the  value  of  her  land  was  widely 
fiuctuating  on  account  of  the  excitement  from  the  prospect  of  obtaining 
oil  at  Sour  Lake,  kept  herself  in  a  position,  at  all  times,  from  the 
receipt  of  the  money  until  the  actual  payment  into  the  registry  of  the 
court,  four  years  afterwards,  either  to  press  her  suit  for  the  land,  or 
abandon  it  and  keep  the  money.  If  by  any  chance  the  land  had  so 
depreciated  in  value  during  these  four  years  as  that  it  would  have  made 
it  to  her  advantage  to  keep  the  money,  which  mi^t  have  happened, 
appellant  could  have  abandoned  her  suit  and  kept  the  money  and 
appellees  could  not  have  helped  themselves.  She  kept  herself  in  a 
position  to  take  advantage  either  of  a  fall  in  the  value  of  liie  land,  by 
keeping  the  money  and  abandoning  her  claim  to  the  land,  or  a  raise  in 
such  value  by  prosecuting  her  claim.  This  was  entirely  inconsistent 
with  what  was  required  of  her  to  entitle  her  to  rdief  from  a  court  of 
equity  by  a  cancellation  of  the  deed  and  a  recovery  of  the  land. 

Under  the  undisputed  evidence  upon  this  point  appellants  were  not 
entitled  to  recover,  and  the  court  did  not  err  in  so  instructiiig  the  jury. 

Affirmed. 
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J.  T.  Williams  v.  A.  B.  and  M.  A.  Claunch. 

Decided  October  24,  1906. 

GoHtraet— Will  or  Beed — ^Bevooation. 

By  a  eoBtraci  between  a  mother  and  son  he  agreed  that  he  would  take 
charge  of  land  of  which  each  owned  an  undivided  half,  would  cultivate  it,  keep 
up  improvements,  pay  taxes^  and  pay  her  a  fixed  part  of  the  proceeds,  in  default 
of  which  she  mi^t  take  possession  and  rent  it  for  her  support,  and  that  at  her 
death  **I  Shan  become  sole  owner."  She  recited  that,  in  consideration  of  the 
cseeution  aad  oarryiag  out  of  his  agreement,  it  was  and  would  be  her  purpose 
to  bequeath  the  property  to  him  at  her  death,  and  that  ''this  shall  be  my  last 
win  and  testament.*'  On  his  failure  to  comply  she  took  possession,  and,  before 
bet  death,  eon^yed  her  interest  to  other  children.  Held,  that  the  instrument 
watf  tMtamentary  and  revocable,  and  that  her  interest  passed  by  the  conveyance 
to  the  other  children,  and  could  not  be  recovered  from  them  by  the  grantee  of 
the  aon. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  0*  L.  Lockett. 

Davis  &  Davis,  for  appellant.—^Under  the  articles  of  agreement  made 
by  C.  Q.  Claunch  and  M.  A.  Claunch  on  February  28,  1896,  taken  in 
connection  with  the  other  facts  of  this  case,  it  is  evident  that  it  was  the 
intention  of  Mrs.  M.  A.  Claunch  by  said  agreement  to  only  reserve  to 
herself  a  life  estate  in  the  land  here  in  controversy,  in  case  C.  G. 
Claunch  carried  out  his  part  of  the  agreement ;  and  that  the  fee  should 
pass  to  C.  Q.  Claunch  contingent  only  upon  his  complying  with  his 
part  of  the  agreement.  Chavez  v.  Chavez,  13  S.  W.  Eep.,  1018;  Ward 
V.  Ward,  48  S.  W.  Rep.,  411 ;  Emery  v.  Dariing,  33  N.  E.  Eep.,  715 ; 
Goad  V.  Laurence,  68  S.  W.  Bep.,  411;  Evenson  v.  Webster,  44  Am. 
St.  Bep.,  802. 

E.  L.  Stovall  and  Stanford  &  Wathins,  for  appellee. — Giving  the 
instrument  its  most  favorable  construction  for  the  plaintiff,  it  could  be 
no  more  than  a  conditional  will  and  was  revocable  during  the  life  of 
the  old  lady  and  she  did  revoke  it  by  repossessing  herself  of  the  place 
and  renting  it  herself  and  by  the  execution  of  the  deed  to  A.  B.  Claunch 
and  wife,  M.  M.  Claunch.  De  Bajligethy  v.  Johnson,  23  Texas  Civ. 
App.,  275 ;  Naugher  v.  Patterson,  9  Texas  Civ.  App.,  176. 

EIDSON,  Associate  Justice. — TTie  statement  of  the  nature  and 
result  of  the  suit  given  in  appellant's  brief  appears  to  be  correct,  and  is 
as  fcdlows: 

*TTiis  suit  was  brought  in  the  District  Court  of  Johnson  County  by 
J.  T.  Williams,  the  plaintiff,  against  A.  B.  and  M.  A.  Claunch  on  the 
27th  day  of  July,  1905,  to  recover  the  land  described  in  plaintiff's  first 
axntnded  petition,  same  being  90  or  98  acres  of  land  in  Johnson  County. 
The  amended  petition  was  in  the  regular  form  of  trespass  to  try  title, 
and  was  indorsed  as  required  by  the  statute.  Plaintiff  further  states 
in  said  petition  that  on  or  about  February,  1896,  A.  B.  and  M.  M. 
Claunch,  defendants  in  this  case,  J.  P.,  E.  D.,  B.  H.  and  Sophionio 
Claunch,  W.  A.  and  F.  L.  Bice,  each  and  all  executed  and  delivered 
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their  warranty  deed  to  C.  G.  Clannch  for  a  valuable  consideration  to  the 
above  described  land.  That  the  grantors  and  grantee  in  said  deed  were 
all  the  children  living  of  A.  J.  Clannch  at  the  time  of  his  death.  That 
on  or  about  February  28,  1896,  M.  A.  Claunch,  the  widow  of  said  A. 
J.  Claunch^  executed  and  delivered  for  a  valuable  consideration  to  said 
C.  G.  Clannch  her  deed  or  instrument  in  writing  together  with  C.  G. 
Claunch,  whereby  she  conveyed  all  her  interest  in  the  above  described 
land  to  said  C.  G.  Claunch,  his  heirs  and  assigns  forever  subject  to 
her  life  estate,  and  made  a  copy  of  said  instrument  a  part  of  the  peti- 
tion, marked  exhibit  A.  That  by  the  execution  and  delivery  of  said 
instrument  it  was  the  purpose  and  intention  of  M.  A.  Claunch  to  vest 
in  C.  G.  Claunch  all  her  right  and  title  in  said  land,  except  her  life 
estate;  that  C.  G.  Claunch  so  understood  and  accepted  same,  and  that 
said  C.  G.  Claunch  took  actual  possession  of  said  land,  and  that  he 
and  his  assigns  have  used  and  cultivated  said  lands,  kept  up  all  im- 
provements ttiereon  and  paid  all  taxes  due  thereon,  and  paid  over  from 
the  date  of  said  instrument  up  to  her  death,  the  rents  of  said  land; 
that  she  accepted  same;  that  she  and  those  claiming  under  her  were 
estopped  from  claiming  said  land  since  the  death  of  M.  A.  Claunch, 
which  occurred  in  the  latter  part  of  the  year  1904,  etc. ;  and  prayed  for 
a  recovery  of  said  land  and  damages  against  the  defendants. 

"Defendants  filed  their  first  amended  answer  October  25,  1905,  in 
which  they  excepted  to  plaintiff's  first  amended  petition,  and  a  general 
denial,  and  a  special  answer  in  which  they  set  up  that  they  were  the 
owners  in  fee  simple  of  one  undivided  half  of  the  land  described  in 
plaintiff's  first  amended  petition,  and  disclaimed  as  to  the  other  half. 

"The  case  was  tried  before  a  jury  and  a  verdict  was  returned  into 
court  October  26,  1905,  for  the  plaintiff  for  one-half  of  the  land  and 
$60  as  rents,  and  for  the  defendants  for  one-half  of  the  land.  A  judg- 
ment was  rendered  thereon  in  accordance  with  said  verdict,  and  that 
each  party  pay  the  costs  incurred  by  him.  Plaintiff  filed  a  motion  for 
a  new  trial,  which  was  overruled;  plaintiff  excepted  and  gave  notice 
of  appeal,  filed  his  appeal  bond  and  assignment  of  errors,  and  brings 
this  case  to  this  court  by  appeal." 

The  uncontroverted  evidence  shows  that  the  land  in  controversv  was 
originally  the  community  property  of  A.  J.  Claunch  and  M.  A.  Claunch, 
his  wife,  both  deceased.  The  deed  introduced  in  evidence  by  appellant 
dated  February  21,  1896,  from  W.  A.  Rice  and  others  to  C.  Q.  Claunch, 
under  which  appellant  claims  to  deraign  title  to  the  land  in  controversy, 
purports  to  convey  to  the  said  C.  G.  Claunch  only  the  right,  title  and 
interest  of  the  grantors  in  said  deed  in  and  to  said  land,  which  was  not 
exceeding  an  undivided  one-half  interest  therein.  Appellant  introduced 
in  evidence  the  following  instruments : 

"Articles  of  agreement  between  C.  G.  Claunch  and  M.  A.  Claunch, 
his  mother. 

"To  whom  it  may  concern :  Know  all  men  by  these  presents :  That 
I,  C.  G.  Claunch,  the  first  party  of  the  first  part  of  this  agreement,  do 
hereby  agree  and  bind  myself  to  take  charge  of  the  farm  of  myself 
and  if.  A.  Claunch,  the  second  party  of  the  second  part,  I  being  equal 
and  joint  owner  with  her  in  said  premises,  I  also  further  bind  myself 
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to  take  charge  of,  to  cultivate  and  keep  up  improvements  on  said  prem- 
ises and  to  pay  taxes  on  same,  and  to  pay  out  of  my  several  crops  the 
third  and  fourth  out  of  all  the  produce  raised  on  said  premises^  to  the 
said  M.  A.  Claunch  for  her  maintenance  and  support. 

**And  it  is  further  agreed  that  should  I  fail  to  comply  with  the  first 
part  of  this  agreement  then  the  said  M.  A.  Claunch  shall  have  the  right 
to  take  charge  of  aforesaid  premises  and  rent  it  for  her  support. 

**It  is  further  agreed  upon  by  the  second  party  of  the  first  part,  M.  A. 
Claunch,  my  mother,  That  at  her  death  I  shall  become  sole  owner  of  all 
the  right,  claim  and  title  of  her  part  of  the  aforesaid  premises,  which 
was  the  property  of  the  late  A.  J.  Claunch,  deceased. 

"Signed  and  delivered  this  the  28th  day  of  February,  A,  D.  1896. 

Witness:    C.  G.  Claunch.'' 

^T^o  whom  it  may  concern :  Know  all  men  by  these  presents :  That 
M.  A.  Claunch,  the  second  party  of  the  foregoing  agreement,  the  mother 
of  C.  G.  Claunch,  the  first  party  of  the  first  part,  for  and  in  the  con- 
sideration of  the  agreement  of  the  first  part  of  the  above  agreement, 
faithfully  executed  and  carried  out  by  the  said  C.  G.  Claunch,  it  shall 
be  and  is  the  aim  and  purpose  on  my  part  to  will  and  bequeath  to  said 
C.  G.  Claunch,  at  my  death,  to  have  and  to  hold  by  him,  his  heirs  and 
assigns  forever,  all  my  right  and  title  to  the  above  named  property  of 
the  late  A.  J.  Claunch,  my  husband. 

'^eing  of  sound  mind  and  right  reason  this  shall  be  my  last  will  and 
testament,  in  the  presence  of  these  witnesses  I  hereunto  fix  my  name. 

M.  A.  Claunch,  her  X  cross. 

"Witnesses:    J.  P.  Claunch,  W.  A.  Rice.'' 

Appellant  also  introduced  in  evidence  two  deeds  from  C.  G.  Claunch 
and  Ada  Claunch,  his  wife,  to  him,  appellant,  purporting  to  convey  the 
land  in  controversy,  and  a  deed  from  appellant  to  G.  E.  Williams  pur- 
porting to  convey  to  him  the  land  in  controversy  and  one  from  G.  E. 
Williams  and  wife  reconveying  said  land  to  appellant. 

Appellees  proved  up  a  deed  from  M.  A.  Claunch  to  them  conveying 
a  one-half  interest  in  the  land  in  controversy,  dated  the  12th  day  of 
October,  1904.  The  testimony  fails  to  show  that  the  taxes  on  the  land 
in  controversy  were  paid  during  its  occupancy  by  C.  G.  Claunch  and 
G.  E.  Williams,  or  by  any  one  during  such  periods.  The  evidence  shows 
that  the  said  C.  G.  Claunch  occupied  said  land  under  the  contract  with 
Mrs.  M.  A.  Claunch  four  years,  and  that  G.  E.  Williams  occupied  same 
under  the  deed  to  him  from  appellant  for  over  one  year.  The  evidence 
shows  that  after  living  on  the  place  about  four  years,  C.  G.  Claunch 
sold  his  interest  in  the  same  to  J.  T.  Williams,  appellant,  who  married 
the  youngest  daughter  of  Mrs.  M.  A.  Claunch,  and  that  after  making 
this  sale,  C.  G.  Claunch  moved  off  to  Oklahoma.  J.  T.  Williams  lived 
on  the  place  in  the  tenant  house  two  years  and  a  half,  apd  then  he 
sold  to  G.  E.  Williams,  and  he,  J.  T.  Williams,  moved  off  to  Hunt 
County,  about  a  hundred  miles  away.  G.  E.  Williams  was  no  relation 
to  Mrs.  M.  A.  Claunch,  and  he  did  not  move  on  the  place,  but  lived 
on  the  adjoining  place  about  a  half  a  mile  awav.  About  the  time  J.  T. 
Williams  sold  to  G.  E.  Williams  in  October,  1903,  Mrs.  M.  A.  Claunch 
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left  the  place  and  went  to  live  with  appelleee,  and  continued  to  live  with 
them  until  the  following  July  or  August,  1904,  when,  she  repossessed 
herself  of  the  place  in  controversy,  declaring  her  dissatisfaction  with 
the  way  C.  G.  Claunch  and  J.  T.  Williams  were  trading  and  trafficing 
with  the  place,  and  declared  she  would  do  her  own  renting  of  the  place; 
that  she  was  not  satisfied  with  the  sale  from  J.  T.  Williams  to  G.  E. 
Williams,  and  told  her  son,  appellee  A.  B.  Claunch,  that  he  need  not 
rent  any  land,  that  she  was  going  to  put  him  in  possession  of  the  place. 
After  remaining  on  the  place  nearly  a  month,  and  on  September  9, 

1904,  she  had  a  stroke  of  paralysis,  and  appellees,  who  were  living  on 
a  rented  place  several  miles  away,  went  to  her  and  stayed  with  her  and 
took  care  of  her  on  the  old  home  place  about  ten  days,  and  then  took 
her  home  with  them  and  cared  for  her  on  their  rented  place  about  a 
month  until  they  could  gather  their  crop,  and  then,  at  her  request, 
moved  her  on  the  old  home  place,  she  saying  she  wanted  to  die  where 
her  husband  died.  They  cared  for  her  there,  sitting  up  with  her,  and 
caring  for  her  day  and  night  until  she  died  on  the  28th  day  of  April, 

1905.  On  the  12th  day  of  October,  1904,  Mrs.  M.  A.  Claunch  executed 
a  deed  to  the  land  in  controversy  to  appellees  in  consideration  of  their 
having  taken  care  of  her  up  to  that  time,  and  their  agreement  and 
promise  to  continue  to  do  so  up  to  her  death.  The  evidence  shows  that 
they  did  take  care  of  her  from  that  time  up  to  the  date  of  her  death. 
The  evidence  showed  that  at  the  time  she  executed  and  delivered  this 
deed  she  had  sufficient  mental  capacity  to  understand  the  character  and 
nature  of  the  transaction. 

O/nnfon.— Appellant's  first  assignment  of  error  complains  of  the 
first  paragraph  of  the  court's  charge  in  instructing  the  jury  to  find 
one-half  of  the  land  sued  for  and  one-half  of  its  rental  value  for  plain- 
tiff, and  in  failing  to  instruct  them  to  find  for  plaintiff  all  the  land  sued 
for  and  the  rent  for  same;  and  his  third  assignment  complains  of  the 
refusal  of  the  court  to  give  his  special  charge  number  1  to  the  jury, 
which  instructed  them  to  find  in  favor  of  the  appellant  for  the  land  in 
controversy,  and  for  the  rental  value  of  same.  We  overrule  these  as- 
signments. The  court  below  evidently  construed  the  instrument  exe- 
cuted by  Mrs.  M.  A.  Claunch  in  favor  of  C.  G.  Claunch  as  testamentary; 
in  other  words,  as  conveying  no  present  interest  or  title  in  the  land  to 
G.  C.  Claunch,  but  as  evidencing  an  intention  to  will  or  bequeath  her 
interest  in  same  to  him  at  her  death  in  the  event  he  complied  with  the 
conditions  of  his  contract.  This  construction  of  said  instrument,  in  our 
opinion,  was  correct.  Under  this  view  of  said  instrument  she  had  the 
right  to  revoke  it  at  any  time  prior  to  her  death,  and  this  she  did,  and 
the  evidence  shows  that  she  was  justified  in  doing  so.  DeBajligethy  v. 
Johnson,  23  Texas  Civ.  App.,  275;  Carlton  v.  Cameron,  64  Texas,  77; 
l^augher  v.  Patterson,  9  Texas  Civ.  x\pp.,  176. 

In  view  of  the  testimony  adduced  upon  the  issue  of  the  mental  ca- 
pacity of  Mrs.  M.  A.  Claunch  to  make  the  deed  to  appellees  to  the  land 
in  controversy,  and  its  proper  construction  of  the  instrument  executed 
by  Mrs.  M.  A.  Claunch  in  favor  of  C.  G.  Claunch,  mentioned  above,  the 
court  did  not  err  in  giving  to  the  jury  the  second  paragraph  of  its 
charge  complained  of  in  appellant's  second  assignment  of  error. 
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For  the  reasoBft  already  stated^  we  overrule  appellant's  fourth  and 
fifth  aaaignmentfl  of  error. 

The  judgment  of  the  court  below  is  affirmed. 

Affirm$d. 
Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  Mrs.  J.  T.  Wynn. 

Decided  October  24,  1006. 

l^-€arrier  of  Fatsengers — CoKtraot—Tloket. 

Evidence  tbat  plaintiff  applied  and  paid  for  a  round-trip  ticket  over  several, 
eonneoting  lines  from  Paris^  Texas,  to  Marietta,  Georgia,  and  return,  and  was 
given,  as  such  ticket,  a  contract,  which  she  signed,  for  transportation  over  de- 
fendant's road  from  Paris  to  Shreveport,  La.,  with  an  order  on  a  connecting 
road  there  for  a  ticket  for  the  rest  of  the  journey,  which  she  supposed  to  be  the 
through  ronnd'trip  ticket,  but  on  which  she  was  refused  tranapottation  by  eon- 
tteetiqg  liaea  beiycad  Shreveport,  was  sufficient  to  show  a  contract  by  defendant 
to  deliver  the  sort  of  ticket  called  for.  Plaintiff  was  entitled  to  assume  that 
what  was  given  her,  and  signed,  was  such  ticket,  and  not  a  mere  order  for  one, 
and  waa  not  bound  by  the  written  contract  signed  by  her  in  ignorance. 

2. — ^Pasaexigcr — Damages — Ticket — ^Proximate  Canse. 

Discomfort,  exposure,  inconvenience  and  sickness,  caused  to  a  passenger 
through  being  refused  transportation,  were  proximate  results  of  giving  her  a 
ticket  not  such  as  defendant  had  agreed  to  sell  her,  and  damages  therefor  were 
recoverable. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

r.  J.  Freeman  and  Head,  Dillard  £  Head,  for  appellant. — There  was 
not  sufficient  evidence  that  a  contract  of  the  kind  submitted  in  the 
charge,  was  ever  made  between  plaintiff  and  defendant  to  sustain  the 
verdict.  International  &  Q.  N.  By.  v.  Best,  93  Texas,  344;  Abram  v. 
Gulf,  C.  &  S.  F.  By.,  83  Texas,  61 ;  Gulf,  C.  &  S.  P.  By.  v.  Loonev,  85 
Texas,  158 ;  Houston  &  T.  C.  By.  v.  Arey,  18  Texas  Civ.  App.,  459 ; 
Delaware  Ins.  Co.  v.  Harris,  64  S.  W.  Bep.,  867. 

The  stipulation  in  the  contract  that  the  agent  should  not  have  power 
to  alter,  modify  or  waive  its  provisions,  was  binding  on  plaintiff,  and 
die  could  not  relieve  herself  from  complying  with  its  requirements  by 
lelying  upon  anything  he  may  have  said  or  done.  International  &  G. 
N.  By.  V.  Best,  93  Texas,  344;  Delaware  Ins.  Co.  v.  Harris,  64  S.  W. 
Bep.,  867. 

The  damages  for  discomfort,  exposure,  inconvenience  or  sickness 
caused  by  her  being  delayed  at  Birmingham  in  an  endeavor  to  recover 
the  money  she  had  paid  the  conductor  between  Meridian  and  Birming- 
ham were  not  proximately  caused  by  the  act  of  defendant's  agent. 
International  &  G.  N.  By.  v.  Best,  93  Texas,  344;  Texas  &  Pac.  By.  v. 
Bigham,  90  Texas,  223,  and  numerous  subsequent  cases  based  thereon, 
notablv,  72  S.  W.  Bep.,  169 ;  74  S.  W.  Bep.,  58 ;  lb.,  69 :  78  S.  W.  Bep., 
372;  97  Texas,  619. 

Moore,  Park  <&  Birminghain,  for  appellee. — The  court  did  not  err 
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in  submitting  to  the  jury  the  issue  of  whether  or  not  defendant  con- 
tracted and  agreed  to  sell  appellee  a  ticket  of  the  character  and  kind 
described  in  her  petition.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Copeland,  17 
Texas  Civ.  App.,  68;  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Mackie,  71  Texas, 
491 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Rather,  3  Texas  Civ.  App.,  72 ;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Halbrook,  12  Texas  Civ.  App.,  481. 

Appellee  having  signed  the  written  contract  relied  on  by  appellant, 
under  the  belief  induced  by  the  misrepresentation  of  the  latter's  agent, 
that  it  was  "all  right,'*  that  is,  that  it  was  a  round  trip  ticket  from 
Paris,  Texas,  to  Marietta,  Georgia,  and  return,  and  having  no  actual 
knowledge  to  the  contrary,  she  was  not  bound  by  the  terms  of  said  con- 
tract, and  the  court  did  not  err  in  refusing  to  give  special  instructions 
numbers  6  and  7  asked  by  appellee.  Mexican  Cent.  Ry.  v.  Goodman,  43 
S.  W.  Rep.,  580. 

The  discomfort,  exposure,  inconvenience  and  sickness  suffered  by 
appellee  at  Birmingham,  Alabama,  in  an  endeavor  to  recover  the  money 
she  paid  the  conductor  of  the  Alabama  Southern  Railroad  Company 
as  extra  fare  between  Meridian  and  Birmingham,  were  the  result  of  the 
appellant's  wrong  and  breach  of  contract  in  furnishing  appellee  with 
an  exchange  order  for  a  ticket,  instead  of  a  ticket  from  Paris,  Texas, 
to  Marietta,  Georgia,  and  return.  Gonzales  v.  City  of  Galveston,  84 
Teocas,  5;  Eames  v.  Texas  &  N.  0.  Ry.  Co.,  63  Texas,  663;  Jones  v. 
George,  61  Texas,  346. 

EIDSON,  Associate  Justice. — This  is  an  action  brought  by  the 
appellee  in  the  court  below  against  appellant  for  damages  foi*  failure 
to  sell  her  a  ro.und  trip  ticket  from  Paris,  Texas,  to  Marietta,  Georgia. 
There  was  a  trial  before  a  jury  resulting  in  a  verdict  and  judgment  in 
favor  of  appellee  for  $150.  The  testimony  of  appellee,  although  in 
conflict  with  that  of  appellant's  witnesses,  justified  the  paragraph  of 
the  court's  charge  complained  of  in  appellant's  first  assignment  of  error, 
and  supported  the  verdict  of  the  jury  in  finding  that  appellant  con- 
tracted with  appellee  to  sell  her  a  round  trip  ticket  from  Paris,  Texas, 
to  Marietta,  Georgia,  and  not  a  ticket  or  contract  of  the  kind  which  was 
delivered  to  her.  Hence  we  overrule  appellant's  first  and  second  assign- 
ments of  error. 

In  our  opinion  appellee's  testimony  shows  a  contract  with  appellant's  [ 

agent  whereby  he  agreed  to  sell  her  a  round  trip  ticket  from  Paris, 
Texas,  to  Marietta,  Georgia,  over  what  was  known  as  the  "Southern 
route,"  and  appellee,  having  paid  for  such  ticket,  had  the  right  to 
assume  that  the  ticket  delivered  to  her  conformed  to  the  contract.  As 
said  by  Chief  Justice  Pisher  in  delivering  the  opinion  of  this  court  in 
the  case  of  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Copeland,  17  Texas  Civ.  App.,  \ 

68 :  "The  carrier  rests  under  the  duty  to  the  passenger  to  furnish  him 
with  a  ticket  correctly  stating  the  terms  of  the  contract;  and  the  pas- 
senger can,  in  the  absence  of  actual  notice  to  the  contrary,  assume  that 
this  duty  has  been  observed,  and  in  such  a  case  he  will  not  be  charged 
with  the  duty  of  inspecting  the  ticket  in  order  to  see  that  the  carrier 
has  performed  its  duty.  This  is  essentially  a  fair  rule,  for  the.  passenger 
has  little  if  any  authority  in  prescribing  the  form  of  the  ticket  and  what 
it  shall  state  in  substance.     1'he  carrier  reserves  to  itself  the  right  to 
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famish  the  ticket  and  to  stipulate  what  it  shall  state;  and  when  the 
carrier  retains  this  right  without  granting  an  equal  privilege  to  the 
passenger  to  participate  in  furnishing  the  evidence  of  his  right  to  trans- 
portation^  it  is  nothing  but  fair  that  the  passenger  should  not  be  made 
to  suffer  for  any  mistake  or  failure  of  duty  upon  the  part  of  the  carrier 
in  furnishing  him  with  a  ticket  embracing  the  true  terms  of  the  con- 
tract. The  general  rule  that  one  shall  be  governed  by  the  terms  of  the 
written  contract  which  he  is  a  party  to,  and  is  presumed  in  becoming  a 
party  to  it  to  understand  and  assent  to  all  of  its  terms,  does  not  always 
apply  in  cases  of  this  character,  for,  in  truth,  whatever  may.  be  the 
theory  to  the  contrary,  the  passenger  and  the  carrier  do  not  always 
stand  upon  an  equal  footing.  A  ticket  which  seeks  to  contravene  or 
limit  the  rights  of  the  passenger  as  agreed  upon  in  the  contract  actually 
made  is  an  unreasonable  .imposition  which  should  receive  no  more  recog- 
nition in  law  than  any  other  unreasonable  regulation  or  contract  of  the 
carrier,  and  those  of  the  latter  class  are  never  permitted  to  go  im- 
challenged  or  nncondemned  by  the  courts.''  This  doctrine  is  also  laid 
down  in  the  cases  of  St.  Louis,  A.  &  T;  Ey.  v.  Mackie,  71  Texas,  491 ; 
Gulf,  C.  &  S.  P.  By.  V.  Bather,  3  Texas  Civ.  App.,  72,  and  Gulf,  C.  & 
S.  F.  By.  V.  Halbrook,  18  Texas  Civ.  App.,  481. 

The  special  charges,  refusal  of  which  is  complained  of  in  appellant's 
third  and  fourth  assignments  of  error,  were  inapplicable  to  the  facts 
of  this  case,  and  therefore  properly  refused.  Appellee  was  not  asserting 
any  rights  under  the  ticket  delivered  to  her,  and  therefore  was  not  bound 
by  any  of  its  provisions. 

There  was  no  error  in  the  action  of  the  court  below  in  refusing  to 
give  to  the  jury  appellant's  special  charge  number  5.  In  our  opinion 
appellee's  testimony  shows  that  the  failure  of  appellant  to  give  to  her 
the  ticket  she  was  entitled  to  under  her  contract  with  it  was  the  proxi- 
mate cause  of  the  discomfort,  exposure,  inconvenience  and  sickness 
suffered  by  her  at  Birmingham,  Alabama;  and  hence  appellant  should 
be  held  liable  in  damage  tiierefor. 

We  find  no  reversible  error  in  the  record,  and  therefore  the  judgment 
of  the  court  below  is  afBrmed. 

Affirmed, 

Writ  of  error  refused. 


Houston  &  Texas  Central  Bailroad  Company  et  al.  v.  Gordon 

Mayes  et  al. 

Decided  October  24,  1906. 

1.^ — Carrier — ^Limiting  Liability — Notlee— Beasonableneis. 

A  contract  for  shipment  of  live  stock  within  the  State  which  requires  the 
shipper,  as  a  condition  of  his  right  to  recover,  to  give  written  notice  to  an  agent 
of  the  carrier  of  his  claim  for  damages  within  a  time  limited,  is  not  unreason- 
able nor  invalid  where  the  limitation  of  time  for  giving  notice  is  not  less  than 
ninety  days  (Rev.  Stats.,  art.  3370)  and  the  agent  to  whom  it  may  be  given  is 
known  to  or  easily  ascertainable  by  the  shipper. 

t. — Bame — ^Notice  to  Connecting  Line. 

Upon  a  shipment  over  connecting  lines  of  railway  the  defendant,  receiving 
it  from  the  initial  carrier  and  executing  a  new  written  contract  for  transporta- 
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tion  over  ita  own  line,  limiting  its  liability  to  damages  oocujofng  thereon,  «ad 
providing  lor  notice  to  it  of  any  claim  therefor,  has  not  thereby  adopted  or 
recognized  the  contract  of  the  initial  carrier .( Rev.  Stats.,  331a,  331b),  and  no- 
tice of  the  claim  given  to  such  initial  carrier  is  not  a  compliance  with  the  con- 
tract for  notice  to  such  defendant. 

3. — Carriage  of  Live  Stock — ^Bedding  Cars. 

A  railway  company  which  beds  the  cars  for  transportation  of  live  stock 
must  do  so  with  due  care,  whether  bound  by  its  contract  to  furnish  such  bed- 
ding or  not. 

4. — Charge — ^Evidence. 

It  was  error  to  submit  delay  in  transportation  by  a  carrier  as  a  ground  for 
recovery  against  it  where  the  contract  limited  il3  liability  to  damages  caused 
on  its  own  line  and  there  was  no  evidence  of  delay  thereon. 

Appeal  from  the  County  Court  of  Llano  County.  Tried  below  before 
Hon.  A.  E.  Moore. 

8.  B.  Fisher  and  J.  H.  Tallichet,  for  appellants  {Baker,  BoUs,  Parker 
&  Garwood,  general  attorneys  for  Houston  &  Texas  Central  Bailroad 
Company;  N.  A.  Stedman,  solicitor,  and  John  M.  King,  general  at- 
torney for  International  ft  Great  Northern  Bailroad  Company). — ^Tbe 
court  erred  in  the  tenth  paragraph  of  its  charge  on  the  law  of  tlie  case, 
because  notice  of  plaintiffs'  claim  for  damages  presented  to  the  Hoii»* 
ton  ft  Texas  Central  Bailroad  Company  did  not  and  could  not  operate 
as  notice  of  said  claim  to  the  International  &  Qreat  Northern  Bailroad 
Company.  International  &  G.  N.  B.  B.  Co.  v.  Heittner,  16  Texas  Ct. 
Bep.,  519;  Western  U.  Tel.  Co.  v.  Perguaon,  27  S.  W.  Bep.,  1048; 
Baldwin  v.  Western  TJ.  Tel.  Co.,  33  S.  W.  Bep.,  890 ;  Western  TJ.  Tel. 
Co.  V.  Bains,  63  Texas,  27;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Trawick,  68 
Texas,  314;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Gatewood,  79  Texas,  89;  Young 
V.  Western  TJ.  Tel.  Co.,  65  N.  Y.,  165 ;  Biddlesbarger  v.  Hartford  Ins. 
Co.,  7  Wall.,  389. 

Stipulation  for  notice  of  any  claim  for  damages  within  ninety-one 
days  from  the  accrual  of  same,  plead  and  proved  by  the  International  & 
Great  Northern  Bailroad  Company,  and  shown  by  the  uncontroverted 
evidence  never  to  have  been  complied  with  by  plaintiffs,  was  a  complete 
and  absolute  bar*  to  any  recovery  against  said  defendant  if  reasonable 
under  all  the  facts  of  the  case.    Same  authorities. 

Plaintiffs  alleged  unreasonable  and  negligent  delays,  causing  damage 
to  their  horses  and  mules,  on  the  line  of  the  Houston  ft  Texas  Central 
Bailroad  Company,  but  there  was  no  evidence  of  any  such  delays;  the 
court  therefore  erred  in  submitting  said  issue  to  the  jurv.  Texas  &  Pac. 
Bv.  Co.  V.  Birchfield,  33  S.  W.  Bep.,  1022 ;  O'Dair  v.  Missouri,  K.  &  T. 
BV.  Co.,  38  S.  W.  Bep.,  242 ;  Galveston,  H.  &  S-  A.  Bv.  Co.  v.  Waldo> 
26  S.  W.  Bep.,  1005;  Houston  City  St.  By.  Co.  v.  Artusey,  31  S.  W. 
Bep.,  319.  On  delay  held  reasonable  see  Galveston,  H.  ft  S.  A.  By.  Oo. 
V.  Wamken,  12  Texas  Civ.  App.,  645. 

Johnson  &  Seiter,  for  appellees. — ^Each  of  the  conneotii^  carrien 
must  be  held  the  agent  of  the  others,  and  all  the  others  the  agents  of 
each,  and  held  to  be  under  a  contract  with  each  other  and  with  the 
shipper,  owner  and  consignee  of  such  property  for  the  safe  and  speedy 
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transportation  thereof  from  point  of  shipment  to  destination ;  and  such 
contract  as  to  the  shipper,  owner  or  consignee  of  such  property  must  be 
deemed  the  contract  of  each  of  such  common  carriers,  notwithstanding 
any  stipulation  to  the  contrary  by  either  of  them.  Sayles'  Civ.  Stats., 
arts.  319,  320,  331a:  Acts  24th  Leg.,  214;  Texas  &  P.  By.  Co.  v.  Lvnch, 
94  S.  W.  Sep.,  1093;  Thompson  v.  San  Antonio,  etc..  By.  Co.,  32  S.  W. 
Sep.,  427;  Houston  &  T.  C.  By.  Co.  v.  Ney,  58  S.  W.  Bep.,  43;  Moses 
V.  Union  Pac.  By.  Co.,  41  S.  W.  Bep.,  166;  Texas,  etc..  By.  Co.  v. 
Lynch,  73  S.  W.  Bep.,  65;  Qulf,  etc.,  By.  Co.  v.  Insurance  Co.,  28  S. 
W.  Bep.,  239 ;  Texas,  etc..  By.  Co.  v.  Randle,  44  S.  W.  Rep.,  603 ;  Gal- 
veston, etc..  By.  Co.  v.  Botts,  65  S.  W.  Bep.,  514 ;  Qulf,  etc.,  By.  Co.  v. 
Clarke,  24  S.  W.  Bep.,  355;  Texas,  etc..  By.  Co.  v.  Avery,  46  S.  W.  Bep., 
897;  Galveston,  etc..  By.  Co.  v.  Allison,  59  Texas,  198;  Gulf,  etc..  By. 
Co.  V.  Wilhelm,  3  Texas  C.  C.  (Willson),  559. 

It  is  competent  to  introduce  any  proof,  including  any  check,  way-bill, 
receipt  or  other  instrument  issued  by  said  carriers,  or  either  of  them, 
notwithstanding  any  stipulation  or  attempted  stipulation  to  the  con- 
trary by  such  carriers  or  either  of  them;  and  if  these  relations  exist 
between  said  carriers,  notice  to  one  or  either  of  said  carriers  will  be 
deemed  and  held  to  be  notice  to  all  of  them.  Sayles'  Texas  Civ.  Stats., 
arts.  319,  320,  331a ;  Acts  24th  Leg.,  p.  214 ;  St.  Louis,  I.  M.  &  S.  By. 
Co.  V.  Berry,  93  S.  W.  Bep.,  1107;  Missouri,  etc.,  By.  Co.  v.  Carter, 
29  S.  W.  Bep.,  565 ;  Houston  &  T.  C.  By.  Co.  v.  Ney,  58  S.  W.  Bepl, 
44;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Botts,  55  S.  W.  Bep.,  514;  Galves- 
ton,  H.  &  S.  A.  By.  Co.  v.  Botts,  70  S.  W.  Bep.,  113;  Texas  &  Pac.  By. 
Co.  V.  Bigham,  47  S.  W.  Bep.,  814;  Texas  &  Pac.  By.  Co.  v.  Bandle, 
44  S.  W.  Bep.,  603 ;  Missouri,  etc..  By.  Co.  v.  Cocreham,  30  S.  W.  Bep., 
1118;  Withers  v.  Missouri,  etc..  By.  Co.,  32  S.  W.  Bep.,  906;  Pitman 
V.  Pacific  Express  Co.,  59  S.  W.  Bep.,  951;  Missouri,  etc..  By.  Co.  v. 
Darlington,  40  S.  W.  Bep.,  550;  Atchison,  etc.,  B.  B.  Co.  v.  Grant,.  26 
S.  W.  Bep.,  286;  Missouri,  etc.,  Bv.  Co.  v.  Withers,  40  S.  W.  Bep., 
1073;  Texas,  etc..  By.  Co.  v.  Avery,*^46  S.  W.  Bep.,  897;  San  Antonio, 
etc..  By.  Co.  v.  Wright,  49  S.  W.  Bep.,  147;  Thompson  v.  San  Antonio 
By.  Co.,  32  S.  W.  Bep.,  427. 

It  is  the  duty  of  a  common  carrier  of  live  stock  to  furnish  a  suitable, 
safe  and  properly  bedded  car,  and  a  stipulation  requiring  the  shipper  to 
furnish  same  is  unreasonable  and  void.  Sayles'  Civ.  Stats.,  art.  331a; 
Acts  24th  Leg.,  p.  214 ;  Hunt  v.  Nutt,  27  S.  W.  Bep.,  1031 ;  Houston 
&  T.  C.  By.  Co.  V.  Ney,  58  S.  W.  Bep.,  44;  Galveston,  etc..  By.  Co. 
V.  Botts,  65  S.  W.  Bep.,  514,  70  S.  W.  Sep.,  113,  and  authorities  cited 
above. 

PISHEB,  Chief  Justice. — ^This  was  a  suit  by  Gordon  Mayes  and 
I.  W.  Williams  against  the  Houston  &  Texas  Central  Bailroad  Company, 
the  International  &  Great  Northern  Bailroad  Company,  and  the  Texas 
&  Pacific  Bailway  Company,  to  recover  $670  damages  to  a  shipment 
•of  thirty  head  of  horses  and  mules,  made  October  4,  1904,  from  Llano, 
Texas,  to  Waskom,  Texas,  over  the  lines  of  said  -defendants,  thence 
overland  to  Shreveport,  Louisiana,  thence  by  rail  to  Jackson,  Mississippi. 
Trial  October  20,  1905,  resulted  in  a  verdict  and  judgment  for  plaintiffs 
Vol.  XLIV.  CivU— 3. 
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against  the  Houston  &  Texas  Central  Railroad  Company  for  $167.50, 
against  the  International  &  Great  Northern  Bailroad  Company  for 
$167.60  (both  said  sums  with  interest  at  6  percent  per  annum  from 
October  6,  1904),  and  in  favor  of  the  Texas  &  Pacific  Railway  Company. 
Prom  this  judgment  the  appellants  have  appealed. 

There  is  no  error  by  either  party  assigned  questioning  the  judgment 
in  favor  of  the  Texas  &  Pacific  Railway  Company.  Therefore,  as  to  it, 
the  judgment  below  stands  affirmed. 

The  shipment  is  treated  as  wholly  within  this  State,  from  Llano  to 
Waskom,  both  places  in  Texas,  although  ultimately  extended  to  Jack- 
son, Mississippi.  The  appellees  relied  upon  a  parol  contract  of  ship- 
ment made  with  the  first  named  road,  from  Llano  to  Waskom,  point 
of  destination.  The  connecting  lines  over  which  the  stock  was  trans- 
ported were  the  other  two  named  roads.  Subsequent  to  the  verbal 
contract  with  the  Houston  &  Texas  Central  Railway,  and  after  stock 
were  loaded  at  Llano  for  shipment,  the  appellees  and  that  road  entered 
into  a  written  contract  wherein  the  liabilitv  of  the  latter  was  limited 
to  its  own  line,  and  the  burden  was  imposed  upon  the  shipper  to  load 
and  unload  and  feed  and  water  the  stock  while  in  transit.  When  the 
shipment  reached  McNeill,  the  connecting  point  with  the  International 
&  Great  Northern  Railway,  the  appellees  were  then  required  to  and  did 
enter  into  a  written  contract  with  the  International  &  Great  Northern 
Railway  for  the  transportation  of  the  stock  to  Longview,  with  Waskom 
named  as  destination.  This  written  agreement  prescribed  that  the  rail- 
way company  would  not  be  liable  for  any  damages  not  caused  by  its 
negligence,  and  that  appellees  should  load  and  unload,  feed  and  water 
the  stock,  and  should  furnish  the  bed  and  bedding  required  in  the  cars, 
and  should  as  a  condition  precedent  to  their  right  to  recover  damages, 
give  within  ninety-one  days  written  notice  to  some  general  officer  or 
agent  of  the  company  of  the  loss,  damages  or  injury  sustained. 

The  answer  of  the  last  named  road  charges  the  plaintiffs  with  a  knowl- 
edge of  the  names  and  existence  of  agents  of  the  road  at  certain  places, 
and  avers  that  the  notice  required  by  the  contract  was  not  given.  This 
written  contract  was  also  pleaded  in  order  to  show  a  breach  in  the  con- 
tract of  shipment  as  made  with  the  Houston  4;  Texas  Central  Railway 
Company. 

The  written  contracts  were  attempted  to  be  avoided  on  the  ground 
that  they  were  executed  after  the  cattle  were  loaded  upon  the  cars,  with- 
out any  additional  consideration,  and  under  circumstances  showing 
duress,  and  that  their  terms  were  unjust  and  unreasonable.  In  other 
words,  the  purpose  was  to  bring  the  plaintiffs'  case  within  the  principles 
discussed  in  Carter's  Case,  29  S.  W.  Rep.,  665. 

The  plaintiffs  pleaded  as  negligence  that  both  roads  unreasonably  de- 
layed the  shipment,  and  both  were  guilty  of  rough  handling  and  treat- 
ment of  the  stock;  that  they  both  and  each  failed  to  properly  bed  the 
cars,  and  that  the  cars  were  negligently  bedded  by  permitting  rocks  to 
be  mixed  with  sand,  and  that  nails  were  permitted  to  project  on  the 
inside  of  the  cars  to  such  an  extent  as  to  cause  injury  to  the  animals. 

Whether  the  theory  of  the  plaintiffs  that  the  verbal  contract  should 
control  finds  support  in  the  evidence,  is  a  question  that  we  need  not 
determine,  because  the  trial  court  in  subdivision  10a  of  its  charge. 
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which  appellees  do  not  object  to,  instructed  the  jury  that  the  rights 
of  the  parties  should  be  governed  by  the  written  contracts;  but  further 
instructed  them  that  any  unjust  or  unreasonable  stipulations  therein 
contained  were  not  binding  upon  the  plaintiffs.  This  instruction,  pre- 
sumably acquiesced  in  by  appellees,  excluded  from  *the  consideration  of 
the  jury  the  verbal  contract,  and  permitted  them  only  to  consider  the 
rights  of  the  litigants  as  determined  by  those  provisions  of  the  written 
agreements  which  were  reasonable  and  just.  Therefore  upon  this 
branch  of  the  case  we  must  treat  the  written  contracts  as  binding  and 
fixing  the  rights  of  the  parties,  except  as  to  those  stipulations,  if  any, 
that  should  be  held  unreasonable.  With  this  statement  we  will  consider 
the  record  as  it  affects  the  I.  &  G.  N.  E.  B.  Co. 

Article  3379,  Sayles  Civil  Statutes  in  effect  provides  that  the  shipper 
and  carrier  may  enter  into  a  contract  requiring  notice  of  the  claim  of 
damages  to  be  given  the  carrier  as  a  condition  precedent  to  the  right  to 
sue,  provided  such  stipulation  is  reasonable,  and  that  the  time  fixed  shall 
not  be  less  than  ninety  days.  And  further  says  that  such  notice  may 
be  given  to  the  nearest  or  other  convenient  local  agent.  The  facts 
pleaded  by  the  I.  &  6.  N.  By.  bring  the  contract  within  the  provisions 
of  this  statute;  and  the  appellees  in  reply,  by  a  supplemental  petition, 
do  not  allege  that  this  particular  stipulation  of  the  contract  is  unrea- 
sonable, or  point  out  any  facts  which  would  make  it  so.  All  that  they 
allege  upon  this  subject  are  the  facts  tending  to  avoid  the  written  con- 
tract in  toto,  and  a  general  statement  that  the  contract  was  to  be  wholly 
performed  in  this  State,  and  that  as  the  same  was  without  consideration, 
and  was  unreasonable,  it  was  a  limitation  upon  their  liability  as  a  com- 
mon carrier  which  they  contend  avoids  the  entire  contract  as  written. 
Of  course,  since  the  passage  of  the  act  above  quoted,  it  is  permissible 
and  lawful  for  the  parties  to  enter  into  a  contract,  provided  it  is  rea- 
sonable, requiring  a  notice  not  less  than  90  days  after  injury  of  the 
presentation  of  a  claim  for  damages,  and  upon  failure  to  do  so,  suit 
will  be  barred.  In  the  case  made  by  the  appellant  in  urging  this  stipu- 
lation there  was  nothing  to  suggest  that  it  was  not  reasonable,  and  if 
we  could  assume  that  the  burden  was  upon  it  to  establish  the  facts 
showing  that  it  was  reasonable  (Houston  &  T.  C.  By.  v.  Davis,  88 
Texas,  594)  the  pleading  presenting  the  issue  and  the  evidence  in  sup- 
port of  it  clearly  meet  this  requirement.  The  trial  court  having  settled 
the  matter  that  the  written  contract  should  govern,  and  the  stipulation 
referred  to  being  permitted  by  the  statute,  and  there  being  no  issue 
that  this  particular  stipulation  was  inserted  into  the  contract  by  fraud 
or  mistake,  we  must  determine  the  reasonableness  of  the  stipulation 
by  the  circumstances  existing  within  the  time  when  the  shipper  is  re- 
quired to  perform  it.  To  so  consider  the  matter  it  appearfe  upon  the 
face  of  the  instrument  that  it  was  not  limited  to  a  less  time  than  allowed 
by  law.  The  petition  of  the  plaintiffs  alleges  and  admits  that  the  ap- 
pellant 1.  &  0.  N.  B.  B.  Co.  has  an  agent  at  Austin,  Texas.  The  evi- 
dence shows  that  he  signed  a  written  contract  with  the  appellant's  agent 
at  McNeil,  the  point  of  connection  with  the  H.  &  T.  C.  Bailway.  The 
plaintiff  Mayes  testified  that  he  presented  no  claim  himself,  but  it  was 
only  presented  through  his  attorneys,  and  he  says  while  he  does  not 
know  the  name  of  the  agent  at  McNeil,  he  had  dealings  with  him,  and 
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his  evidence  shows  that  he  knew  there  was  an  agent  at  that  place;  and 
a  reference  to  the  written  contract  which  the  court  held  binding  upon 
Mayes  shows  that  the  agent  signed  same  and  gives  his  name.  Johnson, 
the  attorney  of  the  plaintiffs,  testified  that  no  claim  was  ever  presented 
to  an  agent  of  the  F.  &  O.  N.  Railway,  but  the  only  claim  that  was  pre- 
sented was  to  an  agent  of  the  H.  &  T.  C.  Railway.  In  fact  the  record 
shows  that  the  plaintiffs  relied  upon  a  notice  alone  to  the  H.  &  T.  C. 
Railway  as  being  sufficient  to  hold  all  of  the  carriers,  and  it  is  not 
claimed  or  asserted  by  plaintiffs  that  they  did  not  know  of  the  name  or 
whereabouts  of  some  agent  of  the  I.  &  Q.  N.  Ry.  Co.  to  whom  notice 
could  be  given.  In  fact,  the  only  reasonable  conclusion  that  can  be 
reached,  as  indicated  by  the  record,  is  that  the  plaintiffs  or  their  attor- 
neys to  whom  they  testify  they  entrusted  this  matter,  did  know,  or  by 
the  exercise  of  ordinary  diligence  could  have  known,  the  name,  address 
and  residence  of  some  agent  of  the  railway  company.  There  is  no  pre- 
tense of  any  waiver  of  this  stipulation  by  the  railway,  or  that  it  has  in 
any  manner  misled  or  deceived  the  plaintiff  in  relation  to  its  effect  or 
enforcement.  Consequently,  the  conclusion  can  only  be  reached  that 
the  undisputed  facts  show  that  the  stipulation  is  reasonable  and  should 
be  enforced,  unless  the  trial  court  was  correct  in  the  legal  conclusion 
that  the  notice  and  claim  presented  to  the  H.  &  T.  C.  Ry.  Co.  was 
binding  upon  the  I.  &  G.  N.  R.  R.  Co. 

The  court  in  paragraph  ten  of  its  charge  instructed  the  jury  that  the 
notice  in  writing  given  by  the  plaintiffs  to  the  H.  &  T.  C.  Ry.  Co.  of 
the  claim  for  damages  within  the  ninety  days,  was  notice  to  and  binding 
upon  the  I.  &  G.  N.  Ry.  Co.  This  instruction  was  evidently  based  upon 
the  idea  that  the  contract  in  question  came  under  the  provisions  of  arts. 
331a  and  331b,  Sayles  Civil  Statutes.  In  other  words,  that  it  was  a 
through  contract  of  shipment,  recognized,  acquiesced  in  or  acted  upon 
by  the  connecting  carriers,  and  that  in  such  a  case,  as  the  statute  made 
each  the  agent  of  the  others,  notice  to  one  was  sufficient  for  all.  If  the 
contract  in  question  was  susceptible  of  this  construction,  the  charge  was 
correct.  But  the  undisputed  facts  in  the  record  negatives  such  a  con- 
clusion. As  before  said,  the  trial  court  in  its  charge  gave  effect  to  the 
written  contracts,  and  construed  them  to  be  binding,  except  as  to  the 
terms  that  were  unreasonable,  and  we  having  determined  that  they 
were  not  objectionable  on  the  ground  stated,  it  only  remains  to  see 
whether  the  shipment  was  made  on  independent  contracts,  or  was  based 
upon  a  contract  for  through  shipment,  which  was  acted  upon  or  recog- 
nized and  acquiesced  in  by  the  I.  &  G.  N.  Ry.  Co.  It  is  conceded  that 
notice  was  given  to  the  H.  &  T.  C.  Ry.  Co.  This  court  in  Gulf,  C. 
&  S.  F.  Ry.  V.  Short,  51  S.  W.  Rep.,  262,  held  that  it  was  not  the  pur- 
pose  of  articles  331a  and  331b  to  deny  the  right  of  one  or  more  con- 
necting carriers  to  execute  separate  and  independent  contracts,  limiting 
its  liability,  but  that  the  statute  provided  for  joint  liability  only  when 
the  contract  of  through  carriage  was  recognized,  acquiesced  in  or  acted 
upon  by  the  carriers.  And  this  is  substantially  the  construction  placed 
upon  the  law  by  the  Supreme  Court  in  Texas  &  P.  Ry.  v.  Lynch,  7 
Texas  Ct.  Rep.,  806,  97  Texas,  29.  The  appellee  admits  in  his  evidence 
that  at  McNeil  he  executed  and  signed  the  contract  with  the  I.  &  G.  N. 
Ry.  Co.    He  does  not  claim  that  he  then  offered  any  objection  to  sign- 
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ing  and  executing  same,  but  that  he  did  not  read  it  and  supposed  it  was 
a  pass^  and  he  admits  that  he  retained  a  duplicate  of  it  and  turned  it 
over  to  his  attorney.  The  trial  court  has,  without  objection  from  ap- . 
pellees  so  far  as  the  record  shows,  held  them  bound  by  these  written 
contracts,  except  as  to  any  unreasonable  provisions  they  may  contain. 
The  written  contract  was  voluntarily  executed,  and  it  contained  an  ex- 
press stipulation  that  the  I.  &  G.  N.  Ry.  Co.  only  agrees  to  transport 
the  stock  from  McNeil  to  Longview,  and  this  would  confine  the  trans- 
portation to  its  own  line.  There  is  certainly  nothing  unreasonable  about 
this ;  nor  is  the  stipulation  that  liability  is  limited  to  damages  occurring 
on  its  own  line  unreasonable.  There  is  not  a  word  in  the  contract  that 
recognizes  the  contract  previously  made  with  the  H.  &  T.  C.  Ry.  Co. 
But  the  fact  that  the  written  contract  with  I.  &  G.  N.  Ry.  Co.,  which  is 
complete  in  its  terms,  and  which  was  exacted  by  it  from  appellees  and 
which  they  admit  executing,  and  the  transportation  was  in  part  of  the 
route  had  by  virtue  of  its  terms,  is,  in  the  absence  of  evidence  to  the 
contrary,  conclusive  of  the  fact  that  the  I.  &  G.  N.  Ry.  did  not  ac- 
quiesce in  or  act  upon  the  contract  made  with  the  other  carriers. 

The  contracts  construed  in  the  two  cases  last  cited  are  no  stronger 
in  favor  of  the  carrier  than  the  one  under  consideration;  yet  in  both 
it  was  held  that  the  contracts  were  independent.  Such  being  the  con- 
dition of  the  case  as  to  the  I.  &  G.  N.  Ry.,  and  the  evidence  conclusively 
showing  that  no  notice  of  claim  for  damages  was  given  it  within  the 
time  required,  which  the  facts  show  to  be  reasonable,  the  judgment  be- 
low as  to  this  road  will  be  reversed,  and  here  rendered  to  the  effect  that 
as  to  it  appellees  take  nothing,  and  that  it  go  hence  with  its  costs. 

In  disposing  of  the  fourth  and  fifth  assignments  of  error  it  is  only 
necessary  to  state  that  the  disposition  of  the  case  as  to  the  I.  &  G.  N. 
Ry.  obviates  a  ruling  upon  the  admissibility  of  this  evidence  as  to  it. 
We  have  held  that  the  notice  to  the  H.  &  T.  C.  Ry.  was  not  binding 
upon  the  I.  &  G.  N.  Ry.  Co.,  and  clearly  it  can  not  be  maintained  that 
the  expression  in  the  letter  from  Dunlap,  the  agent  of  the  H.  &  T.  C. 
Ry.,  to  the  appellees  that  he  had  taken  the  matter  up  with  the  I.  &  G. 
N.  Ry.  could  be  used  as  evidence  against  the  latter  road.  It  was  not  a 
party  to  the  letter,  nor  was  Dunlap,  its  agent,  and  what  may  have 
been  said  by  Dunlap  was  as  to  it  mere  hearsay. 

The  charge  of  the  court  complained  of  in  subdivision  10a  is  ab- 
stractly correct,  but  we  fail  to  find  any  evidence  tending  to  show  that 
the  stipulations  with  the  H.  &  T.  C.  Ry.  were  unreasonable.  The  court 
having  held  the  contracts  to  be  binding,  there  was  nothing  shown  which 
had  a  tendency  to  establish  the  fact  that  it  was  unreasonable  for  the 
H.  &  T.  C.  Ry.  to  provide  against  liability  for  loss  or  damage  on  other 
lines  of  road ;  nor  that  the  plaintiff  should  unload  and  reload  and  feed 
and  water,  while  the  property  was  in  the  possession  of  its  road.  But  as 
to  feeding  and  watering,  it  is  not  claimed  that  the  H.  &  T.  C.  Ry.  was 
negligent,  but  it  is  claimed  that  it  improperly  bedded  the  car,  and  there 
is  evidence  supporting  that  charge.  The  appellant  H.  &  T.  C.  Ry.  in 
its  brief  does  not  contend  that  the  contract  required  the  plaintiffs  to  bed 
the  car,  and  the  evidence  upon  this  point  is  that  the  car  was  bedded  by 
the  H.  &  T.  C.  Ry.,  and  it  having  undertaken  this  service,  whether 
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bound  to  do  so  or  not,  it  must  exercise  at  least  ordinary  care  to  see  that 
the  car  was  properly  bedded. 

The  first  assignment  complains  of  the  fifth  paragraph  of  the  charge 
on  the  measure  of  damages.  When  considered  in  connection  with 
other  parts  of  the  charge,  it  is  not  objectionable  as  complained  of. 

The  seventh  assignment  of  error,  which  complains  of  the  fourth  para- 
graph of  the  charge,  which  permits  the  jury  to  take  into  consideration 
delays  occurring  on  the  H.  &  T.  C.  By.  as  against  it,  is  well  taken. 
There  is  no  evidence  that  any  delays  occurred  on  that  road,  but  that  of 
plaintiff  is  to  the  contrary. 

The  disposition  made  of  the  I.  &  G.  N.  Ey.  relieves  us  of  the  necessity 
of  passing  on  the  other  assignments. 

Judgment  affirmed  as  to  T,  &  P.  Ry,,  and  reversed  and  rendered  as 
to  L  &  0.  N.  By.  Co.,  and  remanded  as  to  H.  &  T.  C.  Ry.  Co. 


George  B.  Bandy  v.  W.  D.  Gates. 

Decided  October  24,  1906. 

1. — ^Ees  Judicata — ^IssueB — ^Finding  of  Pact. 

A  finding  of  fact  as  to  what  issues  were  determined  by  a  former  judgment 
will  not  be  reviewed  in  the  absence  of  an  assignment  of  error  in  such  finding. 

2. — Same — Qnestlon  of  Fact — Burden  of  Proof. 

Where  the  record  does  not  disclose  w^hether  or  not  a  particular  matter  was 
determined  by  a  former  judgment  it  is  incumbent  upon  the  party  relying  thereon, 
as  an  adjudication  of  such  matter,  to  show  by  evidence  aliunde  that  it  was,  in 
fact,  determined.    • 

3. — Former  Adjudication — Foreclosure — Limitation — ^Validity  of  Debt. 

In  a  suit  to  recover  a  debt  and  foreclose  a  mortgage  securing  it,  where  limi- 
tation as  well  as  general  denial  was  pleaded,  a  judgment  for  defendant  is  not 
to  be  taken  as  an  adjudication  of  the  invalidity  of  the  debt  or  mortgage,  in  the 
absence  of  a  showing  Ihat  such  issue,  and  not  merely  the  remedy  by  suit  and 
foreclosure,  was  passed  upon. 

4. — Limitation — Foreclosure — Trustee's  Sale. 

The  right  to  enforce  a  trust  deed  by  sale  imder  the  power  conferred  is  not 
lost  .by  reason  of  the  remedy  by  suit  and  foreclosure  being  barred  by  limitation. 

5. — Same — Former  Judgment. 

One  whose  suit  to  recover  on  a  note,  and  foreclose  a  mortgage  securing  it, 
has  been  defeated  by  limitation,  could  still  enforce  the  security  by  trustee's  sale 
under  the  powers  given  by  the  mortgage,  and  the  purchaser  thereat  is  not  pre- 
cluded from  recovering  the  land  by  the  former  judgment,  in  the  absence  of  a 
showing  that  the  validity  of  the  debt  and  security,  as  well  as  of  the  right  to  en- 
force it  by  suit,  was  passed  upon  in  the  former  action. 

6. — ^Election  of  Bemedies — ^Foreclosure— Trustee's  Sale. 

A  resort  to  the  remedy  by  suit  and  foreclosure  is  not  such  an  election  of 
remedies  as  will  prevent  the  creditor,  when  defeated  in  such  action  by  plea  of 
limitation,  from  ])roceeding  by  trustee's  sale;  he  is  bound  by  his  election  only 
when  he  has.  in  fact,  two  remedies  to  choose  between. 
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Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  0.  L.  Lockett. 

W.  J.  Eiving,  for  appellant. — The  judgment  of  the  court  having 
jurisdiction  of  the  parties  and  subject  matters  in  issue  is  jSnal,  and  the 
parties  thereto  are  bound  thereby,  and  are  estopped  from  further  liti- 
gating the  questions  therein  adjudicated  in  another  suit,  the  matters 
therein  litigated  being  res  atljudicata  and  binding  upon  all  parties  there- 
to and  their  privies.  Delaney  v.  West,  13  Texas  Ct.  Bep.,  419 ;  Moore 
V.  Snowball,  98  Texas,  16;  Avers  v.  Cayce,  10  Texas,  105;  Scott  v. 
American  Nat.  Bank,  11  Texas  Ct.  Rep.,  845;  Brown  v.  Cates,  87  S. 
W.  Hep.,  1149. 

WTien  a  person  has  twp  or  more  legal  or  equitable  remedies  for  the  col- 
lection of  a  debt  and  foreclosure  of  a  lien,  and  elects  to  pursue  and 
prosecute  one  of  said  remedies  to  a  final  judgment,  then  such  party  is 
bound  thereby  and  is  estopped  from  pursuing  any  and  all  other  reme- 
dies. Avery  &  Son  v.  Texas  Loan  Agency,  62  S.  W.  Eep.,  793;  Cam- 
eron V.  Hinton,  92  Texas,  501 ;  Ward  v.  Green,  88  Texas,  177. 

E,  L.  StovaU  and  Davis  &  Davis,  for  appellee. — There  was  but  one 
question  adjudicated  between  Cates  and  Brown  and  that  was  the  stat- 
ute of  limitation,  and  the  finding  of  the  court,  not  having  been  attacked 
by  the  appellant  by  an  assignment  that  such  findings  were  not  supported 
by  the  evidence,  is  conclusive  and  binding  on  the  appellant.  Converse 
V*  Davis,  90  Texas,  466. 

The  burden  of  proof  is  on  the  appellant  to  establish  his  plea  of  res 
adjudicata  by  a  preponderance  of  the  evidence,  and  as  he  is  shown  to 
have  three  pleas  in  his  answer,,  it  devolves  on  him  to  show  which  one  of 
said  pleas  was  sustained.  Cook  v.  Burnley,  45  Texas,  115;  Griffin  v. 
Seymour,  83  Am.  Dec,  397,  398;  Fahey  v.  Esterley  Machine  Co.,  44 
Am.  St.  Rep.,  554,  and  note  thereunder,  563. 

Before  a  party  is  finally  barred  by  an  election  of  remedies,  all  the 
remedies  must  be  coexisting  remedies  at  the  time  of  election  and  all 
valid  in  law.    15  Cyc.  of  Law,  257. 

Appellee's  election  of  an  invalid  remedy  iji  law  was  not  binding  upon 
him;  and  upon  the  plea  of  limitation  being  sustained  his  right  of  elec- 
tion revived,  and  he  had  a  right  to  foreclose  his  deed  of  trust  through 
the  trustee.  Converse  v.  Davis,  90  Texas,  466,  467;  Sanders  v.  Raw- 
lings,  77  S.  W.  Rep.,  41 ;  Gardener  v.  Griffith,  93  Texas,  358. 

KEY,  Associate  Justice. — This  case  involves  but  two  questions, 
one  being  the  law  of  res  adjudicata  and  the  other  the  law  of  election. 
Appellee  and  parties  under  whom  appellant  claims  have  heretofore  en- 
gaged in  litigation  upon  a  state  of  facts  disclosed  by  a  decision  of  the 
Dallas  Court  of  Civil  Appeals,  as  reported  in  Cates  v.  Field,  85  S.  W. 
Rep.,  62,  and  the  same  case  decided  by  the  Supreme  Court  in  99  Texas, 
87  S.  W.  Rep.,  1149.  After  that  case  was  finally  decided,  John  C. 
Brownr  conveyed  the  property  in  controversy  to  W.  J.  Ewing.  and 
Ewing  conveyed  it  to  Geo.  B.  Bandy  by  deed  dated  June  27,  1905.  and 
duly  recorded  the  following  day.  In  August  thereafter,  H.  C.  Gresham, 
the  trustee  in  the  deed  of  trust  executed  by  E.  F.  Field  on  November 
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6,  1894,  sold  the  property  for  the  purpose  of  paying  a  $300  note  secured 
by  the  tmst  deed,  and  owned  and  held  by  Cates,  the  original  payee,  at 
which  sale  Gates  became  the  purchaser,  and  the  tmstee  made  and  de- 
livered to  him  a  deed  to  the  property.  Thereafter  Gates  brought  this 
suit  in  the  usual  form  of  trespass  to  try  title  against  Cleo.  B.  Bandy, 
seeking  to  reeoyer  the  land  in  controversy.  Bandy  in  his  answer  pleaded 
not  guilty,  res  adjudicata  and  estoppel  by  election  of  remedies.  There 
was  a  nonjury  trial  resulting  in  a  judgment  for  Gates,  and  Bandy  has 
appealed,  and  contends  that  the  former  judgment  which  was  finally 
affirmed  by  the  Supreme  Gourt,  is  available  as  a  defense  in  this  case,  and 
that  Gates's  action  in  prosecuting  that  case  against  Brown  constituted 
an  election  of  remedies,  and  deprived  him  of  his  former  right  to  have 
the  property  sold  under  the  trust  deed  for  the  payment  of  the  debt. 

It  is  not  deemed  necessary  to  state  in  detail  all  of  the  facts.  Suffice 
it  to  say  that  E.  F.  Field  is  common  source  of  title.  The  plaintiff 
Gates  deraigns  his  title  through  the  sale  made  by  Gresham,  the  trustee, 
under  the  deed  of  trust  hereinbefore  referred  to.  After  tiie  execution 
of  the  trust  deed,  Field  sold  the  property  thus  encumbered  by  warranty 
deed,  and  at  the  time  of  the  former  litigation  John  G.  Brown  held  under 
that  title,  and,  as  before  stated,  the  defendant  Bandy  holds  under  Brown. 

In  the  former  suit  Gates  sought  to  foreclose  his  deed  of  trust,  al- 
leging in  his  pleading  that  it  was  given  by  Field  to  secure  the  note 
to  Gates  for  $300.  To  that  pleading  Browii  interposed  a  general  denial, 
a  plea  of  limitation  and  of  innocent  purchaser.  The  trial  court  in- 
structed a  verdict  for  Brown,  and  rendered  judgment  that  Gates  take 
nothing  as  against  Brown,  which  judgment  was  affirmed  by  the  Supreme 
Court. 

In  the  present  suit  the  trial  judge  filed  conclusions  of  fact  and  law, 
and  specifically  found  as  a  fact  that  the  validity  of  the  debt  owing  by 
E.  F.  Field  to  Gates  and  the  deed  of  trust  securing  the  same  were  not 
brought  in  controversy  in  the  former  suit,  and  that  the  only  issue  therein 
adjudicated  between  Gates  and  Brown  was  the  statute  of  limitation. 
There  is  no  assignment  of  error  challenging  that  finding,  and  for  that 
reason  we  feel  constrained  to  hold  that  appellee  has  the  right  to  have 
the  appeal  disposed  of  upon  the  assumption  that  that  finding  is  in 
accordance  with  and  supported  by  the  testimony. 

It  is  the  settled  rule  of  law  in  this  State  that,  although  such  lapse 
of  time  as  will  bar  an  action  for  the  debt  will  also  bar  a  suit  to  foreclose 
a  mortgage  or  trust  deed  executed  to  secure  the  payment  of  the  debt, 
still,  when  such  mortgage  or  trust  deed  provides  a  method  of  foreclosure 
out  of  court  by  a  trustee,  the  statute  of  limitation  does  not  affect  the 
power  of  the  trustee  and  the  right  of  the  creditor  to  have  the  property 
sold  by  the  trustee.  (Goldfrank,  Frank  &  Go.  v.  Young,  64  Texas,  432; 
Pievel  V.  Zuber,  67  Texas,  275.)  These  decisions  have  been  repeatedly 
followed,  and  rest  upon  the  theory  that  our  statutes  of  limitation  with 
reference  to  debts  operate  solely  on  the  remedy  in  the  courts,  but  do  not 
destroy  the  debt.  Applying  this  doctrine  to  the  facts  of  this  case  as 
found  by  the  trial  judge,  we  are  of  opinion  that  the  judgment. in  the 
former  case  did  not  adjudicate  the  validity  of  the  debt,  but  only  Gates's 
ri^ht  to  a  judicial  enforcement  of  his  lien.  But  if  the  trial  court's 
findings  of  fact  be  disregarded  and  we  look  to  the  statement  of  facts, 
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we  are  also  inclined  to  the  opinion  that  the  plea  of  res  adjudicate 
should  not  have  prevailed.  The  statement  of  facts  merely  shows  that 
in  the  trial  of  the  former  case  the  trial  judge  instructed  a  verdict  for 
Brown,  without  assigning  any  reason  for  giving  such  instruction.  It  is 
shown  by  the  opinions  rendered  when  the  case  was  on  appeal  that  the 
oply  defense  available  to  Brown  was  that  of  limitation ;  and,  in  the  ab- 
sence of  a  showing  that  he  did  so  for  some  other  reason,  it  is  fair  to 
presume  that  the  trial  judge  in  that  case  instructed  a  verdict  for  Brown 
solely  for  the  reason  that  the  note  showed  on  its  face  that  it  was 
barred  by  the  statute  of  limitation.  It  is  true  that  Gates,  in  that  case, 
pleaded  the  existence  of  his  debt,  but  the  only  judgment  sought  against 
Brown  was  a  foreclosure  of  the  lien  created  by  the  trust  deed.  A  judg- 
ment establishing  existence  of  the  debt,  but  refusing  a  foreclosure  of 
the  lien  would  have  been  worthless.  Therefore  it  seems  reasonable  to 
conclude  that,  when*  there  was  no  denial  of  the  execution  or  validity  of 
the  note  and  trust  deed,  and  when  they  were  produced  and  put  in  evi- 
dence showing  such  registration  as  forestalled  the  defense  of  innocent 
purchaser^  and  the  note  on  its  face  sustained  the  plea  of  limitation,  that 
the  court  in  directing  a  verdict  for  Brown  and  entering  a  judgment 
that  Gates  take  nothing  as  against  Brown,  merely  intended  to  adjudi- 
cate the  question  of  limitation.  In  Gook  v.  Burnley,  45  Texas,  115, 
Chief  Justice  Roberts,  in  discussing  the  question  of  res  adjudicata, 
quotes  with  approval  from  Freeman  on  Judgments  among  other  things : 

*T[f,  from  the  record  alone,  no  intimation  is  given  whether  a  particu- 
lar matter  has  been  determined  or  not,  it  is  encumbent  on  the  party 
alleging  that  a  question  has  been  settled  by  a  former  adjudication  to 
support  his  allegation  by  proof  aliunde." 

Applying  that  rule  to  this  case  it  does  not  specifically  appear  that 
in  the  former  case  the  court  adjudicated  the  question  of  the  validity  of 
the  debt  and  trust  deed ;  and  as  the  burden  of  proof  rested  upon  appel- 
lant to  make  such  proof,  he  should  have  done  so  to  render  his  plea 
available.  The  case  •  of  Delaney  v.  West,  88  S.  W.  Eep.,  275,  is  dis- 
tinguishable from  this  case.  In  that  case  no  plea  of  limitation  was  inter- 
posed to  the  foreclosure  suit,  but  other  and.  different  pleas,  which  unlike 
a  plea  of  limitation  as  against  a  debt  did  not  relate  merely  to  a  judicial 
remedy,  but  assailed  the  validity  of  the  trust  deed  and  constituted  a 
bar  to  any  right  to  have  the  property  sold,  were  interposed  and  sustained. 

As  to  the  question  of  estoppel  by  election,  which  is  the  other  defense 
relied  upon,  we  do  not  feel  called  upon  to  decide  whether  there  is  such 
inconsistency  between  the  two  remedies,  a  judicial  sale  and  a  sale  by 
trustee,  as  to  render  the  doctrine  of  election  applicable.  In  order  to 
sustain  a  defense  founded  upon  that  doctrine,  it  must  be  made  to  appear 
that  the  plaintiff  actually  had  two  valid,  available  and  inconsistent  reme- 
dies, and  that  he  undertook  to  pursue  one.  His  supposition  that  he  had 
a  particular  remedy  and  his  effort  to  enforce  it  is  immaterial  and  does 
not  constitute  an  election,  unless  the  remedy  in  fact  existed.  (Morris 
V.  Rexford,  18  N.  Y.,  552;  Kinney  v.  Kiernan,  49  N.  Y.,  164;  McNutt 
V.  Hilkins,  80  Hun  (N.  Y.),  235;  In  re  Van  Norman,  41  Minn.,  494; 
Gould  V.  BJodgett,  61  N.  H.,  115.) 

As  the  debt  was  barred  by  the  statute  of  limitation  at  the  time  Gates 
undertook  to  foreclose  his* lien  in  the  former  suit,  he  was  not  entitled 
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to  the  relief  sought;  and  therefore  his  action  in  that  case  did  not  con- 
stitute such  election  as  would  cut  him  off  from  his  right  to  have  the 
trustee  foreclose  his  lien,  which  was  his  only  valid  remedy. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Cane  Belt  Railroad  Company  v.  Albbbt  Tttrner. 

Decided  October  27,  1906. 

l.«-ftailroad  in  Street — ^Damage  to  Abutting  Property — ^Evldenoe — Cliarge. 

The  owner  of  property  abutting  on  a  street  sued  for  damage  to  the  same  by 
the  operation  of  a  railroad  on  and  along  the  street;  the  damage  was  alleged  to 
be  the  effect  of  noise,  dust,  smoke  and  cinders  caused  by  the  operation  of  de- 
fendant's trains;  the  court  submitted  this  issue  of  damage  to  the  juiy;  the  evi- 
dence showed  that  the  engines  were  oil-burners  and  emitted  no  cinders.  Held, 
under  the  facts  and  circumstances  of  this  case,  the  use  of  the  word  cinders  did 
not  mislead  the  jury,  and  was  harmless. 

8. — ^Property — ^Karket  Value— Deed  as  Byldence. 

On  the  issue  of  market  value  the  defendant  offered  in  evidence  plaintiff's 
deed  to  the  property  involved;  the  bill  of  exception  to  the  exclusion  of  this  evi- 
dence failed  to  disclose  the  date  of  the  deed.  Held,  if  such  evidence  was  com- 
petent, no  error  was  shown. 

Appeal  from  the  County  Court  of  Austin  County.  Tried  below  before 
John  P.  Bell. 

Lane,  Jackson  £  Higgins,  for  appellant. — It  is  reversible  error  for 
the  trial  court  to  submit  to  the  jury  an  issue  upon  which  no  evidence 
was  introduced  in  the  trial  of  the  case.  Pumphrey  v.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.,  37  S.  W.  Rep.,  360;  Western  Union  Tel.  Co.  v.  Joseph 
Kendzora,  77  Texas,  257;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Measles,  81 
Texas,  474. 

QILL,  Chief  Justice. — Albert  Turner  sued  the  Cane  Belt  Railroad 
Company  for  damages  alleged  to  have  been  inflicted  upon  certain  real 
estate  belonging  to  him  in  the  town  of  Sealy  by  reason  of  the  construc- 
tion and  maintenance  of  its  road  and  the  operation  of  its  trains  thereon. 
It  was  averred  that  by  its  construction  and  maintenance  along  and 
over  a  street  upon  which  plaintiiFs  residence  property  abutted  his  lot 
was  caused  to  overflow  in  time  of  rains  and  that  thereby  and  also  by 
the  noise  and  vibration  of  the  moving  trains  and  the  smoke,  vapor,  etc., 
emitted  from  the  engines,  the  value  of  the  property  had  been  reduced 
and  for  this  he  sought  a  recovery. 

Defendant  answered  by  general  demurrer  and  general  denial,  and  also 
pleaded  that  it  had  constructed  its  road  skillfully  and  properly  and  that 
another  road  had  been  built  and  was  being  operated  over  and  along  the 
street  in  question  at  the  time  of  the  construction  of  defendant's  road 
and  that  the  damage,  if  any,  was  due  to  the  construction  and  operation 
of  the  first  road. 
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There  was  a  verdict  and  judgment  for  plaintiff  for  $150,  from  which 
the  company  has  appealed. 

The  following  conclusions  of  facts  are  sustained  by  the  verdict: 
Plaintiff  was  the  owner  of  property  abutting  on  First  Street  in  the  town 
of  Sealy.  It  was  residence  property  and  while  he  intended  to  make  it 
his  home  it  was  then  rented  to  tenants.  Defendant  constructed  its  road 
along  the  street  in  front  of  plaintiff's  property.  The  Missouri,  K.  &  T. 
Rj.  Co.  had  already  constructed  and  was  operating  a  road  on  the  side 
of  the  same  street  across  from  plaintiff's  property  and  defendant's  road 
was  on  the  side  next  plaintiff's  property.  Since  the  construction  of 
defendant's  road  the  surface  water  overflows  plaintiff's  property  more 
frequently  than  before  and  upon  the  fall  of  lighter  rains.  The  use  of 
the  street  is  obstructed  to  a  proportionately  greater  degree  and  the 
passing  trains  emit  some  smoke  and  vapors  and  make  the  usual  noise  and 
vibration.  All  this  has  affected  the  market  value  of  the  property  to 
the  amount  of  the  verdict. 

But  three  assignments  of  error  are  urged.  The  first,  as  interpreted  by 
its  proposition,  is  that  the  court  erred  in  submitting  as  an  element  of 
damage  the  effect  of  noise,  dust,  smoke  and  cinders  caused  by  the 
operation  of  defendant's  trains  because  there  is  no  evidence  upon  the 
point.  The  evidence  showed  that  defendant's  trains  were  operated  along 
and  in  front  of  plaintiff's  house  on  the  side  of  the  street  next  thereto 
and  that  the  engines  were  oil  burners  and  emitted  some  smoke  and 
gases.  That  an  engine  can  not  be  operated  without  some  noise,  dust  and 
smoke  may  be  said  to  be  a  matter  of  common  knowledge,  but  there  was 
evidence  that  other  engines  in  passing  caused  all  these  things  and  it  may 
fairly  be  said  that  there  was  evidence  upon  each  item  except  the  emis- 
sion of  cinders.  We  have  concluded  that  under  the  facts  and  circum- 
stances of  this  case  the  use  of  the  word  did  not  mislead  the  jury  and 
brought  no  harm  to  defendant. 

On  the  issue  of  the  market  value  of  the  property  defendant  offered  in 
evidence  the  deed  whereby  the  property  was  conveyed  to  plaintiff  and 
especially  that  part  disclosing  that  the  consideration  was  $450  and  it 
was  excluded  upon  objection  of  plaintiff.  This  action  of  the  trial  court 
is  assigned  as  errgr.  The  bill  of  exceptions  does  not  disclose  the  date 
of  the  proffered  deed  so  that  if  it  were  generally  admissible  upon  the 
issue,  we  can  not  say  from  this  record  that  its  date  was  not  so  remote 
as  to  render  it  altogether  valueless  as  evidence. 

We  have  found  no  harmful  error  in  the  record.  The  judgment  is 
therefore  afSrmed. 

Affirmed. 


C.  C.  Brunson  et  al.  v.  F.  M.  Blair. 

Decided  October  27,  1906. 

1. — ^Land  Agent — Commitsioiis — Quantiixii  Merait. 

An  owner  employed  an  agent  to  sell  640  acres  of  land;  the  land  was  to  be 
sold  for  not  less  than  $15  per  acre  cash,  net  to  the  owner,  within  forty  days,  and 
the  afj^ent  was  to  have  all  he  could  get  over  that  price:  within  the  time  stipu- 
lated the  agent  found  r.  purchaser  at  $19.50  per  acre,  and  the  money  was  deposited 
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in  bank,  subject  to  owner's  order,  upon  tender  of  title;  a  conflict  was  discovered 
between  the  640  survey  and  an  older  survey,  leaving  only  638  acres  free  of  con- 
flict; the  purchaser  learned  of  the  terms  of  the  contract  between  the  agent  and 
owner;  in  dealing  with  the  agent,  and  for  the  purpose  of  eliminating  him,  the 
purchaser  insisted  on  640  acres  or  none  at  all,  but,  by  agreement  between  the 
owner  and  purchaser,  the  latter  agreed  to  take  the  538  acres  at  $15  per  acre; 
in  settlement  of  a  controversy  with  the  agent  it  was  agreed  that  tne  owner 
should  pay  him  $600  and  the  purchaser  should  pay  $300;  it  afterwards  de- 
veloped that  the  owner  could  make  title  to  only  338  acres,  which  the  purchaser 
took  at  the  same  price  per  acre;  the  owner  and  the  purchaser  then  refused  to 
pay  the  agent  the  amounts  promised  on  the  ground  that  the  promise  was  based 
on  a  sale  of  538  acres,  whereas  only  338  acres  were  sold.  Held,  that  the  owner 
and  purchaser  were  bound  for  the  full  amount  promised.  The  principle  of 
quantum  meruit  was  not  in  the  case. 

S. — ^Pleading  and  Evldenoe— -Verdict — ^Too  Small. 

Where,  under  the  pleading  and  evidence,  the  vefdict  should  have  been  either 
for  the  defendant  generally,  or  for  double  the  amount  for  which  it  was,  in  fact, 
rendered  in  favor  of  plaintiff,  the  defendant  can  not  complain  that  the  verdict 
was  not  for  a  larger  amount. 

Appeal  from  the  County  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  T.  C.  Crane. 

H.  E.  Marshall,  for  appellant. — A  broker  can  not'  recover  commis- 
sions for  the  sale  of  lands  unless  he  complies  strictly  with  the  terms  of 
the  contract  and  completes  the  sale  by  finding  a  purchaser  who  takes 
the  land  oij  the  terms  agreed  upon;  and  in  this  case  Blair  not  having 
procured  Mettler  to  purchase  the  538  acres  as  agreed  upon  is  not  entitled 
on  the  sale  of  the  338  acres  to  the  commission  he,  Blair,  alleges  was 
agreed  upon  for  the  538  acre  deal.  O'Brien  v.  Gilliland,  4  Texas  Civ. 
App.,  44;  Eidson  v.  Saxon,  30  S.  W.  Bep.,  958;  Owen  v.  Kuhn,  72 
S.  W.  Rep.,  432;  Brackenridge  v.  Claridge,  91  Texas,  532. 

In  this  case  plaintiff  having  pleaded  on  a  specific  contract  wherein 
Mettler  was  to  pay  $300  and  Brunson  $600  for  a  sale  of  538  acres  of 
land  and  the  facts  on  which  plaintiff  relies  having  sustained  that  theory, 
and  the  jury  having  evidently  passed  upon  those  facts,  there  could  only 
be  a  verdict  for  the  amount  sued  for  or  a  judgment  for  the  defendants, 
and  the  verdict  rendered,  that  is,  against  Brunson  foe  $300  and  against 
Mettler  for  $150  is  not  responsive  to  the  issues  raised  by  the  pleadings 
and  can  not  be  sustained.  Kesler  v.  Zimmerschitte,  1  Texas,  57 ;  Ford 
V.  Taggart,  4  Texas,  492 ;  Hardy  v.  DeLeon,  5  Texas,  239 ;  Tillman  v. 
Brown,  64  Texas,  184;  Neal  v.  Birdseye,  39  Texas,  605;  Moore  v. 
Moore,  67  Texas,  296 ;  Dodd  v.  Gaines,  82  Texas,  432 ;  Galveston,  etc.. 
By.  Co.  V.  Howrin,  9  S.  W.  Rep.,  661. 

Verdict  will  not  be  sustained  unless  it  can  be  reconciled  to  the  plead- 
ings and  the  evidence.  Bedford  v.  Rayner  Cattle  Co.,  13  Texas  Civ. 
App.,  623. 

Stevens  &  Pickett,  for  appellee. — ^Where  a  tract  of  land  is  placed  in 
a  broker's  hands  to  sell  and  he  procures  a  purchaser  who  is  ready  and 
willing  to  take  the  land,  and  if  after  the  parties  are  brought  together 
a  new  agreement  is  made  by  which  the  purchaser  and  seller  absolutely 
agree  each  to  pay  certain  parts  of  a  commission  to  the  broker,  for  bring- 
ing them  together,  the  respective  liabilities  of  the  seller  and  the  pur-  ^ 
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chaser  becomes  fixed  even  though  the  purchaser  does  not  buy  all  the 
land.  Graves  v.  Bains^  78  Texas,  92 ;  Hoefling  v.  Hambleton,  84  Texas. 
619;  Conklin  v.  Krakauer,  70  Texas,  729;  Byrd  v.  Frost,  29  S.  W.  Rep., 
46;  Bogart  v.  McWilliams,  31  S.  W.  Rep.,  434;  Krain  v.  Turner,  21 
Texas  Civ.  App.,  422;  Tinsley  v.  Dowell,  24  S.  W.  Rep.,  929. 

Where  the  verdict  is  for  a  less  amount  than  the  pleadings  and  evidence 
show  the  plaintiff  to  have  been  entitled  to  recover  the  defendant  can  not 
complain.    Beatty  v.  Bulger,  66  S.  W.  Rep.,  895. 

GILL,  Chief  Justice. — P.  M.  Blair  brought  this  suit  against  C.  C. 
Brunson  and  W.  J.  Mettler  to  recover  of  the  former  $600  and  the 
latter  $300  as  agreed  commissions  for  the  sale  of  certain  real  estate. 
Both  defendants  interposed  a  general  denial  and  certain  special  pleas 
which  it  is  not  necessary  to  mention  in  this  connection. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff  for 
$300  against  Brunson  and  $150  against  Mettler.  Both  defendants  have 
appealed. 

In  the  light  of  the  record  the  verdict  justifies  the  following  fact  con- 
clusions : 

Brunson,  who  claimed  to  own  640  acres  of  land  in  one  tract  in 
Liberty  County,  placed  it  with  Blair  to  sell  for  him  upon  the  foUowmg 
terms:  Brunson  was  to  receive  $15  per  acre  net  for  the  land,  Blair  to 
find  a  cash  purchaser  within  40  days  and  his  commissions  or  remunera- 
tion for  his  services  was  to  be  the  difference  between  $15  per  acre  and 
the  price  per  acre  for  which  it  should  sell  in  excess  of  that  sum.  The 
owner  was  to  pay  out  of  his  own  funds  $1.50  per  acre,  balance  of  pur- 
chase money  due  the  State. 

In  pursuance  of  this  agreement  Blair  offered  the  land  to  Mettler  for 
$19.50  per  acre  cash.  The  offer  was  promptly  accepted  in  writing  and 
the  cash  placed  in  the  bank  subject  to  order  upon  tender  of  title.  It 
was  then  discovered  that  there  was  a  probable  conflict  between  the  640 
acre  survey  and  an  older  survey  to  the  extent  of  102  acres  and  the 
State  refused  to  patent  the  conflict.  Mettler  discovered  that  Blair  was 
making  a  profit  of  $4.50  per  acre  so  he  refused  to  take  less  than  640 
acres.  Evidently  wanting  the  land  and  wishing  also  to  eliminate  Blair 
and  his  rights  under  his  contract  with  Brunson,  the  latter  and  Mettler 
agreed  the  one  to  sell  and  the  other  to  purchase  the  538  acres  remaining 
after  eliminating  the  conflict,  the  price  to  be  $15  per  acre  cash.  In 
disposition  of  Blair^s  rights  Brunson  agreed  to  pay  him  $600  and  Mettler 
$300  and  he  agreed  to  accept  these  sums  in  satisfaction  and  discharge 
of  his  claim  for  his  services.  Thereafter  Brunson  and  Mettler  dealt 
directly  with  each  other  and  when  it  came  to  the  making  of  title  it  was 
found  that  there  was  some  cloud  upon  Brunson^s  title  and  that  he  could 
lawfully  convey  only  338  acres.  This  he  did  and  the  transaction  as 
between  him  and  Mettler  was  thus  ended.  Both  Brunson  and  Mettler 
refused  to  pay  Blair  on  the  ground  that  the  538  acre  deal  did  not  go 
through  on  account  of  failure  of  title  as  to  a  part. 

Appellants  assail  the  judgment  upon  the  theory  that  appellee's  peti- 
tion does  not  support  it  because  it  shows  that  the  sale  of  538  acres, 
upon  which  was  based  the  alleged  promises  sued  on,  was  not  consum- 
mated and  he  can  not  recover  on  a  quantum  meruit  because  the  suit  was 
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not  brought  in  that  fonn.  In  our  opinion  the  objection  is  not  Bound. 
The  petition  sets  up  the  facts  and  does  not  predicate  the  right  to  recover 
on  the  theory  that  the  538  acre  sale  was  or  was  not  to  be  consummated. 
Brunson  employed  Blair  to  sell  640  acres  of  land  for  $15  cash  to  him 
and  as  much  more  to  Blair  as  he  could  get.  There  is  much  force  in  the 
proposition  that  when  Blair  went  to  the  trouble  to  find  Mettler  and  in- 
duced him  to  deposit  $19.50  per  acre  subject  to  tender  of  title,  that 
Brunson  was  responsible  to  Blair  for  the  sum  thus  earned  if  he,  Bran- 
son, refused  to  consummate  the  sale  or  failed  for  any  reason  to  do  so. 
When,  therefore,  Brunson  and  Mettler  were  brought  together  and  it 
was  found  that  Brunson  could  not  make  title  to  the  acreage  first  con- 
tracted for,  Blair  was  not  without  his  rights  as  against  Brunson  whether 
the  sale  was  consummated  or  not.  (Brackenridge  v.  Claridge,  91  Texas, 
534.) 

This  claim  of  course  stood  between  the  purchaser  and  seller  as  to  the 
sale  of  a  less  number  of  acres  of  the  same  land.  In  order  to  deal  on 
a  $15  basis  Mettler  had  ample  inducement  to  pay  Blair  the  $300  he 
promised  and  the  consideration  was  equally  great  for  the  promise  of 
Brunson  to  pay  $600.  The  consideration  for  these  two  promises  was 
not  the  sale  of  the  538  acres.  That  transaction  was  directly  between 
Brunson  and  Mettler.  It  is  clear  that  the  question  of  a  quantum  meruit 
recovery  is  not  in  the  case.  ITie  case  is  not  one  of  a  futile  effort  to 
sell  on  the  part  of  the  agent.  He  contracted  to  find  a  cash  purchaser 
within  a  specified  time.  This  he  did,  and  the  transaction  as  originally 
planned  failed,  through  no  fault  or  dereliction  on  his  part,  but  because 
of  infirmity  in  Branson's  title.  This  view  of  the  facts  renders  it  un- 
necessary for  us  to  dispose  in  detail  of  the  various  assignments  ad- 
dressed to  the  merits,  or  to  discuss  and  distinguish  the  authorities  cited 
by  appellant  as  bearing  upon  them. 

The  verdict  is  assailed  on  the  ground  that  it  is  inconsistent  with  any 
tenable  theory  of  the  facts,  because  under  the  pleading  and  the  facts  the 
verdict  could  consistently  be  only  in  favor  of  defendants  generally  or 
for  the  full  amount  claimed  under  the  contracts  sued  on.  This  is  trae, 
but  the  fact  that  the  ^nry  found  for  the  plaintiff  on  the  issue  of  liability 
and  then  awarded  only  half  of  the  contract  stipulation  is  error  of  which 
the  appellee  alone  can  complain.  The  case  was  by  consent  given  to  the 
jury  without  a  charge.  This  perhaps  accounts  for  the  "Sancho-Panza" 
verdict  they  returned,  but  the  fact  remains  that  they  found  for  plaintiff 
and  the  sum  awarded  is  less  than  he  was  entitled  to  if  the  finding  on  the 
issue  of  liability  is  right. 

None  of  the  assignments  are  well  taken.  The  judgment  is  therefore 
affirmed. 

Affirmed, 
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Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 

Henry  Sohroeder. 

Decided  October  27,  1906. 

1. — ^Fenonal  Injuries — ^Release — ^ETldenoe — ^Estoppel. 

Evidence  considered,  and  held  insufficient  to  sustain  an  allegation  of  re- 
lease by  express  agreement  of  a  claim  for  damages.  While  the  evidence  might 
have  been  sufficient  to  support  a  finding  that  the  plaintiff  was  estopped  from 
prosecuting  his  claim,  release  by  estoppel  not  having  been  plead,  the  court  prop- 
erly refused  to  submit  such  issue. 

8. — ^Pawemger  on  Freight  Train — ^Degree  of  Care. 

The  d^ree  of  care  required  of  a  railway  company  in  the  transportation  of 
poaaengers  is  not  affected  by  the  character  of  the  train  upon  which  the  passenger 
is  carried,  though  the  Habilitv  of  the  carrier  for  injury  to  a  passenger  would 
not  extend  to  the  increased  risks  necessarily  incident  to  riding  upon  a  freight 
train  properly  equipped  and  handled,  such  increased  risk  being  assumed  by  the 
passenger  when  he  selects  that  mode  of  travel. 

S. — ^Freight  Bate-^Frand  of  Shipper. 

In  the  absence  of  evidence  tending  to  show  that  a  shipper  knew  that  there 
was  a  difference  in  the  freight  rate  on  "immigrants'  outfits"  and  other  freight, 
and  that  he  fraudulently  procured  his  goods  to  be  shipped  as  an  "^immigrant 
outfit"  to  secure  the  reduced  rate  and  free  transportation  for  himself,  the  exclu- 
sion of  evidence  as  to  what  constituted  **  immigrants'  outfits"  was  harmless. 

C — Sereral  Items  of  Injury — ^Ininfflolent  Evidence  as  to  One — General  Verdict. 

Where  the  plaintiff  claims  damages  for  several  items  of  injury,  all  of  which 
are  submitted  to  the  jury  by  the  charge  of  the  court,  and  the  evidence  is  insuffi- 
cient to  support  a  finding  against  defendant  as  to  one  of  such  items,  and  the 
jury  returns  a  general  verdiS  against  the  defendant,  the  entire  verdict  must  be 
set  aside. 

ON   BEHEABINO. 

0.— Negligence— Loss  of  Arm — Sufficiency  of  Evidence. 

Evidence  reconsidered,  and  held  sufficient  to  support  a  finding  by  the  jury 
that  the  loss  of  plaintiff's  arm  was  due  to  the  negligence  of  defendant's  em- 
ployes, and  that  the  verdict  was  not  excessive. 

Appeal  from  the  District  Court  of  Colorado  County.  Tried  below 
before  Hon,  M.  Kennon. 

J.  T.  Duncan  and  J.  F,  Walters,  for  appellant. — One  who  fraudulent- 
ly attempts  to  secure  transportation  by  attempting  to  pass  himself  off 
aa  one  entitled  to  be  carried  without  a  ticket,  or  by  representing  that 
he  ia  a  person  entitled  to  transportation  by  such  fraudulent  actions, 
such  party  does  not  become  a  passenger,  although  he  is  being  trans- 
ported. And  it  matters  not  whether  he  has  actually  perpetrated  a  fraud 
by  deceiving  the  conductor  of  the  train,  or  is  on  the  train  with  intent 
of  securing  transportation  by  doing  so.    6  Cyc,  p.  538. 

Where  a  passenger  on  a  railway  train,  instead  of  occupying  a  coach 
provided  for  passengers,  remains  without  necessity  therefor  in  the  bag- 
gage car,  knowing  the  fact  that  he  is  in  more  danger  there  than  in  a 
passenger  coach,  and  thus  remaining,  receives  injury  in  the  wreck  of 
the  train  which  he  would  have  avoided  had  he  remained  in  the  passenger 
coach,  is  guilty  of  contributory  neglisrence  and  can  not  recover  on'ac- 
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count  of  injury  received  under  such  circumstances.     Houston  &  T.  C. 
Ry.  Co.  V.  Clemmons,  55  Texas,  88. 

Orobe  &  Boyd,  for  appellee. — ^Where  the  injured  party  was  rightfully 
in  a  freight  car,  he  was  not  required  to  leave  it  so  as  to  avoid  injury 
from  the  unnecessary  or  improper  movement  of  it  in  switching,  and  his 
failure  to  leave  the  car  while  in  the  switching  yard  did  not  render  him 
guilty  of  contributory  negligence.  Texas  &  P.  Ry.  Co.  v.  Adams,  6 
Texas  Ct.  Rep.,  653. 

The  degree  of  care  that  the  carrier  is  required  to  exercise  toward  the 
proper  handling  and  transportation  of  the  passenger  remains  the  same 
from  the  time  the  relation  of  carrier  and  passenger  is  established  until 
the  passenger  arrives  at  his  destination ;  and  it  is  immaterial  whether 
the  injury  occur  while  the  car  in  which  the  passenger  is  traveling  is 
standing  in  the  switch  yards  of  the  carrier  or  is  being  propelled  along 
the  road.  Dallas  Consolidated  Electric  Railway  Go.  v.  Broadhurst, 
5  Texas  Ct.  Rep.,  74;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Kennedy,  36  S. 
W.  Rep.,  335 ;  International  &  Q.  N.  Ry.  Co.  v.  Welsch,  86  Texas,  203 ; 
St.  Louis  S.  W.  Ry.  Co.  v.  Duck,  5  Texaa  Ct.  Rep.,  745 ;  6  "Cyc.''  pp. 
624,  625,  also  note  14. 

A  railway  company  owes  the  same  degree  of  care  to  a  passenger  on 
a  freight  train  that  it  owes  to  one  on  any  other  train ;  and  a  passenger  as- 
sumes only  the  increased  risk  incident  to  the  proper  handling  of  said 
train.  6  "Cyc.,*'  pp.  594,  also  652,  653,  624,  625,  also  note  14,  p.  625 ; 
Mexican  Central  Ry.  Co.  v.  Lauricella,  26  S.  W.  Rep.,  301,  28  S.  W. 
Rep.,  277;  Ft.  Worth,  etc.,  Co.  v.  Rogers,  24  Texas  Civ.  App.,  383. 

PliE ASANTS,  AssoctATE  Justice. — This  is  a  suit  to  recover  damages 
for  personal  injuries  brought  by  the  appellee  against  the  appellant.  The 
petition  alleges  in  substance  that  plaintiff  was  injured  while  a  passenger 
upon  one  of  defendant's  freight  trains  at  Smithville,  Texas,  on  Septem- 
ber 29,  1904,  by  the  negligence  of  defendant's  employes  in  running  a 
car  against  the  car  in  which  plaintiff  was  sleeping  with  such  force'  as 
to  cause  plaintiff  to  be  thrown  violently  against  the  floor  and  side  of 
said  car.  The  nature  and  extent  of  the  injuries  for  which  recovery  is 
sought  is  set  out  in  the  petition  as  follows : 

"That  by  being  thrown  violently  against  the  walls,  the  floor  and 
doors  of  said  car,  and  against  obstacles  and  articles  contained  in  said 
car  as  aforesaid,  plaintiff's  head,  the  back  of  his  neck,  his  back,  his  left 
side,  breast,  arm  and  hand  were  seriously  and  permanently  bruised  and 
injured  in  this,  to  wit,  his  head  was  seriously  bruised,  the  back  of  his 
neck  and  shoulders  and  upper  portion  of  his  back  were  seriously  bruised 
and  injured,  producing  injury  of  the  spinal  cord;  his  left  breast  and 
left  side  were  bruised  and  injured,  his  left  arm  hurt,  his  left  hand  was 
sprained  and  seriously  bruised  and  lacerated,  and  his  legs  were  badly 
bruised  and  lacerated,  the  skin  being  broken  and  torn,  and  the  muscles, 
tendons  and  ligaments  of  his  back,  breast,  neck  and  legs  and  hand  were 
torn,  bruised  and  injured." 

'That  as  a  result  of  the  said  injuries  plaintiff  suffered  great  and  ex- 
cruciating mental  and  physical  pain,  that  plaintiff  has  suffered  great 
physical  pain  continuously  since  the  date  of  the  said  injuries  to  the 
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present  time;  that  the  injuries  to  his  left  hand  and  arm  continued  sore 
and  refused  to  yield  to  treatment;  that  about  one  month  after  said  in- 
juries were  received  said  hand  and  arm  became  highly  inflamed  and 
swollen,  and  caused  him  great  suffering;  that  the  said  injuries  to  his 
hand  and  arm  grew  steadily  worse,  affecting  the  entire  arm,  and  caused 
him  to  undergo  the  most  intense  suffering  and  pain,  and  greatly  endan- 
gered hifl  life ;  that  on  the  23d  day  of  December,  1904,  it  became  neces- 
sary, in  order  to  save  his  life,  to  amputate  his  said  arm,  and  on  said 
last  named  date  said  arm  was  amputated  about  three  inches  below  the 
shoulder;  that  the  diseased  condition  of  his  said  hand  and  arm,  and  the 
intense  suffering  caused  thereby,  and  the  said  amputation  of  the  arm 
were  caused  directly  and  proximately  by  the  injuries  received  in  the 
said  hand  and  arm  as  aforesaid.'' 

The  amount  sued  for  as  compensation  for  the  injuries  alleged  is 
$15,000. 

The  defendant  answered  by  general  demurrer  and  general  denial,  and 
by  special  pleas  of  contributory  negligence  and  plea  of  accord  and  satis- 
faction in  which  it  is  averred  in  substance  that  the  car  in  which  plain- 
tiff was  riding  at  the  time  he  claims  to  have  been  injured  was  a  freight 
car  containing  freight  which  had  been  shipped  from  Livermore,  Iowa, 
to  San  Antonio,  Texas,  by  J.  C.  Conner ;  that  both  Conner  and  plaintiff 
at  that  time  resided  in  Texas  and  that  they  fraudulently  represented 
to  the  initial  carrier  that  the  car  contained  an  "immigrant's  outfit"  when 
in  truth  and  in  fact  the  freight  so  shipped  was  not  an  immigrant's  out- 
fit and  could  not  be  so  classified  under  the  rules  of  the  interstate  com- 
merce commission  authorizing  the  shipment  of  immigrant's  outfits  from 
one  State  to  another  at  reduced  transportation  charges;  that  plaintiff 
and  said  Conner  both  knew  that  the  car  did  not  contain  an  immigrant's 
outfit  and  falsely  represented  such  to  be  the  fact  for  the  purpose  of  ob- 
taining reduced  rates  on  said  freight  and  securing  free  transportation 
for  plaintiff  from  Livermore  to  San  Antonio  under  the  rules  of  the  rail- 
way company  which  authorize  a  person  shipping  an  immigrant's  outfit 
to  accompany  such  shipment  in  person  or  to  send  an  agent  or  repre- 
sentative with  the  shipment  to  look  after  and  care  for  same,  and  that 
but  for  said  fraud  plaintiff  would  not  have  been  permitted  to  accompany 
said  shipment  and  to  ride  in  the  car  containing  same;  that  by  riding 
in  said  car  plaintiff  placed  himself  in  a  more  dangerous  position  and 
was  more  liable  to  receive  injury  and  damage  than  if  he  had  ridden  in 
a  passenger  car,  and  by  reason  of  the  facts  before  stated  was  guilty  of 
contributory  negligence;  that  upon  the  arrival  of  said  car  at  San  An- 
tonio defendant  discovered  the  iraud  which  had  been  practiced  by  Con- 
ner and  plaintiff  and  refused  to  deliver  the  freight  contained  therein 
to  the  said  Conner  unless  he  would  pay  the  difference  between  regular 
rates  fixed  for  said  freight  and  rates  which  he  had  paid  upon  same  as 
an  inmiigrant's  outfit.  That  at  that  time  the  plaintiff  did  not  appear  to 
be. suffering  from  any  injuries  or  bruises.  That  he  was  able  to  walk 
around,  converse  and  talk,  but  did  complain  of  a  small  bruise  between 
his  knee  and  ankle.  "That  it  was  some  day  or  two  before  the  difference 
in  this  freight  was  settled,  the  plaintiff  and  the  said  Conner  agreeing 
that  if  this  defendant  would  deliver  the  said  Conner  his  freight  without 
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charging  him  with  the  diiference  in  the  freight  rate  as  claimed  by  the 
defendant,  that  the  plaintiff  and  Conner  would  release  this  defendant 
from  any  and  all  damages  which  the  plaintiff  or  Conner  may  have  re- 
ceived during  the  conveyance  of  said  property,  either  to  the  person  of 
plaintiff  or  to  the  property  of  Conner.  This  contract  being  entered 
into  voluntarily,  and  the  defendant  relying  upon  the  same,  turned 
over  said  freight  to  the  said  Conner,  without  receiving  any  excess  in  the 
difference  of  said  freight,  and  this  defendant  says  that  said  settlement, 
based  upon  a  valuable  consideration  moving  to  the  said  Conner,  was 
a  valid  settlement,  and  that  the  plaintiff  is  now  estopped  by  virtue  there- 
of from  asserting  any  claim  for  damages  done  him  by  said  carrier  on 
said  journey.  This  defendant  says  that  the  said  Conner  and  the  plain- 
tiff were  guilty  of  fraudulent  concealment  of  the  nature  and  value  and 
character  of  the  goods,  for  the  purpose  of  evading  the  payment  of  the 
increased  reasonable  charge  for  transportation,  and  that  the  plaintiff 
by  such  fraud  procured  himself  to  be  shipped  free  of  charge  as  freight 
instead  of  paying  his  transportation  on  the  regular  modes  of  conveyance 
of  persons  who  travel  as  passengers.  This  defendant  says  that  it  is 
relieved  from  liability  either  for  the  injuries  of  the  said  plaintiff  or  to 
the  property  of  said  Conner.  This  defendant  says  that  the  plaintiff 
would  not  have  been  injured  if  he  had  not  placed  himself  voluntarily 
in  a  place  of  danger.  That  the  plaintiff  knew  that  the  car  in  which  he 
was  placed  was  set  out  in  the  yards  at  Smithville,  and  he  knew  that 
said  car  had  to  be  switched  and  placed  in  anottier  train,  in  order  that  the 
same  might  be  carried  to  San  Antonio,  the  destination  of  the  same. 
That  he  slept  in  said  car,  along  with  the  other  freight,  and  took  his 
chances  of  being  injured  by  the  bumping  which  is  necessarily  incident 
in  making  up  trains  and  the  switching  of  cars.  This  defendant  says 
that  the  plaintiff  and  Conner  actively  misled  it  and  its  connecting  car- 
riers as  to  the  nature  and  value  of  said  goods,  to  their  prejudice,  and 
for  that  reason  the  plaintiff  apd  said  Conner,  acting  together,  are  either 
or  both  precluded  from  any  recovery  herein." 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  in  the  sum  of  $5,000. 

The  first  assignment  of  error  complains  of  the  refusal  of  the  trial 
court  to  give  a  special  charge  requested  by  the  appellant  in  which 
it  sought  to  submit  to  the  jury  the  issue  of  whether  there  had  been  an 
accord  and  satisfaction  as  alleged  in  the  answer. 

The  evidence  adduced  by  the  defendant  upon  this  issue  was  to  the 
effect  that  after  the  car  reached  San  Antonio  defendant's  agent  at 
that  place  discovered  that  it  had  bpen  shipped  under  a  false  bill  of 
lading  and  the  freight  therein  contained  was  not  an  immigrant's  outfit 
and  not  entitled  to  the  reduction  in  freight  rates  allowed  on  immigrant's 
outfits,  and  that  he  refused  to  deliver  the  freight  to  Conner  without  the 
payment  of  full  rates  and  the  fare  for  the  transportation  of  appellee 
from  Livermore  to  San  Antonio.  After  several  unsuccessful  endeavors 
on  the  part  of  Conner  to  have  the  freight  turned  over  to  him  without 
further  charge  he,  in  company  with  appellee,  went  to  the  oflSce  of  defend- 
ant's agent  at  San  Antonio  to  again  discuss  the  matter.  During  this 
interview  Con*-er  told  the  agent  that  appellee  had  been  injured  at 
Smithville  by  the  negligence  of  the  defendant's  employes  in  handling 
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the  train  as  alleged  in  the  petition,  and  at  Conner^s  request  appellee 
pulled  up  his  trousers'  leg  and  exhibited  to  the  agent  a  bruise  on  his 
leg.  The  remainder  of  this  interview  and  the  subsequent  action  of  the 
parties  in  regard  to  the  subject  matter  thereof  is  thus  detailed  by  the 
agent: 

"Mr.  Conner  said  that  he  would  like  to  have  his  car  and  that  he  did 
not  want  any  trouble  with  the  railroad  company  and  that  his  man  had 
been  roughly  handled  and  mistreated,  and  he  also  spoke  of  some  mis- 
treatment at  the  station ;  something  about  switching  the  car.  He  said, 
*If  you  will  let  me  have  the  car  everything  will  be  all  right.  We  will 
forget  about  any  trouble  or  injuries  that  have  been  sustained.^  Mr. 
Schroeder  was  present.  I  do  not  think  he  said  anything.  Whether  he 
did  or  did  not  do  it,  at  least  I  thought  Mr.  Schroeder  was  included.  I 
thought  his  silence  gave  consent.  I  told  him  I  would  take  the  matter 
up.  On  Tuesday  Mr.  Conner  came  to  my  office  to  sign  the  release  and 
told  me  Mr.  Schroeder  had  gone  home.  I  had  Mr.  Davis,  our  local 
attorney,  to  draw  up  a  form  of  release  to  be  signed,  and  I  then  asked 
Mr.  Conner  for  Mr.  Schroeder's  signature,  and  at  first  I  stood  out  that 
I  would  not  let  him  have  the  car  until  I  had  the  release.  I  knew  he 
could  not  sign  for  Schroeder,  and  I  told  him  I  would  not  let  him  have 
the  car,  and  he  said  that  he  would  assist  in  every  way  he  could  to  get 
Schroeder  to  sign  the  release,  •and  I  thought  he  would  do  so.  I  then 
asked  him  to  write  a  letter  to  Mr.  Schroeder,  and  he  told  me  that  he 
would  not  do  it,  but  for  me  to  dictate  one,  and  I  did,  and  he  signed  it, 
and  I  enclosed  a  one  dollar  bill  and  the  release  to  Mr.  Schroeder.  Con- 
ner in  Schroeder's  presence  said,  Ve  will  release  any  claim  that  we  have.* 
It  was  my  understanding  that  Schroeder  was  consenting,  although  I 
canH  say  that  Schroeder  ever  said  that  he  would  release  it.  He  was 
present  and  heard  the  proposition.  We  were  all  sitting  around  my 
desk,  and  he  did  not  demur  to  it  or  make  any  objection  to  it.  And  I 
understood  that  he  acquiesced  in  it,  and  the  matter  of  sending  the  re- 
lease was  to  get  the  record  straight.  I  did  not  know  on  Saturday  that 
Mr.  Schroeder  was  going  to  leave  town.'* 

Both  Conner  and  appellee  swear  positively  that  no  offer  was  made  by 
appellee  or  by  Conner  that  appellee  would  release  his  claim  for  damages 
if  appellant  would  release  Conner^s  freight  and  that  nothing  was  said 
about  appellee  releasing  his  claim  further  than  that  after  the  appellant 
had  agreed  to  release  the  freight  and  Conner  had  executed  his  release 
for  any  claim  he  might  have  for  damages  he,  Conner,  at  the  request 
of  appellant's  agent  wrote  to  appellee  inclosing  a  written  release  and 
$1.00  furnished  by  the  agent,  and  requesting  him  to  sign  and  return 
the  release,  which  appellee  promptly  declined  to  do  and  returned  the 
dollar  to  Conner. 

We  do  not  think  this  evidence  raises  the  issue  of  a  release  by  appellee 
as  pleaded  by  appellant.  If  the  jury  should  find  that  the  testimony 
offered  by  appellant  on  this  issue  was  true,  it  would  only  establish  a 
release  by  the  appellee  by  estoppel  and  it  is  not  so  pleaded.  The  answer 
does  aver  that  appellee  is  "estopped*'  but  the  estoppel  pleaded  is  predi- 
cated upon  the  express  agreement  of  appellee  to  release  his  claim.  The 
fact  that  appellee  was  present  and  remained  silent  when  Conner  pro- 
posed to  release  appellant  from  all  liability  for  injuries  received  by  ap- 
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pellee  js  not  pleaded^  and  no  estoppel  is  pleaded  against  appellee's  right 
to  show  that  he  did  not  enter  into  the  agreement  alleged.  Under  the 
pleadings  and  evidence  the  trial  court  did  not  err  in  refusing  to  submit 
the  issue  covered  by  the  requested  charge. 

Had  the  issue  been  properly  raised  by  the  pleadings  and  evidence  the 
charge  was  properly  refused,  because  it  does  not  state  what  the  proposi- 
tion was  that  was  submitted  by  Conner  to  the  appellant  further  than 
that  it  was  a  proposition  for  the  release  of  the  freight  without  the  addi- 
tional charges,  and  authorizes  the  jury  to  find  for  the  defendant  without 
finding  that  appellee  had  agreed  to  release  his  claim  for  damages  in 
consideration  of  the  delivery  of  the  freight  to  Conner.  This  charge 
is  probably  incorrectly  copied  in  the  record,  but  as  it  there  appears  it 
is  manifestly  inaccurate  and  incomplete  in  the  particular  above  men- 
tioned. The  evidence  does  not  justify  the  holding,  as  a  matter  of  law, 
that  appellee  wa«  guilty  of  contributory  negligence  and  the  trial  judge 
properly  refused  to  instruct  the  jury  to  return  a  verdict  for  the  defend- 
ant on  that  ground. 

The  court  did  not  err  in  instructing  the  jury  that  the  measure  of 
care  required  of  a  railroad  company  in  transporting  passengers  upon  a 
freight  train  was  "that  degree  of  care  which  a  person  of  great  prudence 
would  exercise  under  the  same  circumstances  for  the  safe  transportation 
of  such  passenger.^'  The  degree  of  care  required  of  a  railway  in  the 
transportation  of  passengers  is  not  affected  by  the  character  of  the 
train  upon  which  the  passenger  is  carried,  though  the  liability  of  the 
carrier  for  injury  to  a  passenger  would  not  extend  to  the  increased  risks 
necessarily  incident  to  riding  upon  a  freight  train  properly  equipped 
and  handled,  such  increased  risk  being  assumed  by  the  passenger  when 
he  selects  that  mode  of  travel.  This  modification  of  defendant's  liability 
is  contained  in  the  charge  of  the  court  and  as  thus  modified  appellant 
can  not  complain  of  the  charge. 

Upon  the  trial  appellant  introduced  in  evidence  the  depositions  of 
several  witnesses  who  testified  as  to  what  an  "immigrant's  outfit"  was, 
as  that  term  is  used  in  the  classification  of  railroad  freight,  and  also 
a  copy  of  the  schedules,  freight  rates  and  classification  promulgated  by 
the  Western  Classification  Company  of  which  both  appellant  and  the 
carrier  my  whom  the  contract  with  Conner  was  made,  were  shown  to  be 
members.  After  this  evidence  had  been  introduced  it  was  excluded  on 
motion  of  appellee  on  the  ground  that  it  was  not  shown  that  said  sched- 
ules and  rates  were  posted  in  the  office  of  the  carrier  at  the  place  where 
the  contract  of  shipment  was  made  as  required  by  the  rules  of  the  Inter- 
state Commerce  Commission. 

We  do  not  think  the  exclusion  of  this  evidence,  if  error,  was  harmful 
to  appellant.  Both  Conner  and  appellee  testified,  and  their  testimony 
on  this  point  was  uncontradicted,  that  the  agent  of  the  road  with  whom 
the  contract  of  shipment  was  made  was  fully  apprised  of  the  character 
of  freight  which  was  shipped;  that  he  was  present  when  the  car  was 
loaded  and  weighed  a  portion  of  the  f reij^ht ;  that  Conner  did  not  repre- 
sent that  the  shipment  constituted  an  immigrant's  outfit  and  did  not 
request  that  it  be  shipped  as  such  and  Aid  not  know  about  the  difference 
in  the  rates  allowed  upon  "immigrant's  outfits"  and  other  freight  ship- 
ments, and  that  he  made  the  contract  of  shipment  upon  the  rates  given 


1906.]  M.  K.  &  T.  Rt.  Co.  of  Texas  v.  Schboedek.  53 

him  by  the  agent  and  under  a  bill  of  lading  prepared  by  said  agent 
with  full  knowledge  of  the  character  of  freight  to  be  shipped. 

While  we  do  not  understand  that  knowledge  on  the  part  of  the- 
shipper^  that  the  rate  for  which  the  shipment  is  agreed  to  be  made  is 
unauthorized,  is  necessary  in  order  to  relieve  the  carrier  from  an  illegal 
and  unauthorized  contract  made  with  its  agent,  such  knowledge  is  es- 
seatial  to  show  fraud  on  the  part  of  the  shipper  in  procuring  the  con- 
tract. The  only  purpose  for  which  the  excluded  evidence  was  intro- 
duced was  to  show  fraud  on  the  part  of  Conner  and  appellee  in  ob- 
taining a  rate  to  which  they  were  not  entitled,  and  as  this  evidence  did 
not  tend  to  show  fraud  in  the  absence  of  testimony  showing  or  tending 
to  show  a  knowledge  on  the  part  of  Conner  or  appellee  of  the  differ- 
ence in  the  rate  on  "immigrant's  outfits"  and  similar  freight  shipped 
on  an  ordinary  bill  of  lading;  the  exclusion  of  the  evidence  could  not 
have  injured  appellant. 

Under  appropriate  assignments  the  appellant  assails  the  verdict  on 
the  ground  that  the  evidence  is  insufficient  to  support  the  finding  that 
the  loss  of  appellee's  arm  was  a  direct  and  proximate  result  of  the 
injuries  received  by  him  on  Spetember  29,  1904,  through  the  alleged 
negligence  of  appellant,  and  because  the  verdict  is  excessive  in  amount. 
We  think  these  assignments  should  be  sustained.  There  is  evidence  to 
the  effect  that  appellee  was  injured  as  alleged  by  him  on  September  29, 
1904,  by  being  thrown  against  the  floor  and  side  of  the  car,  but  the 
injuries  thus  received  were  at  the  time  comparatively  slight.  It  is  true 
he  testified  that  he  was  badly  bruised  and  that  his  side,  neck  and  spine 
were  injured,  and  that  he  still  suffers  from  the  effects  of  such  injuries, 
but  if  we  were  inclined  to  hold  that  a  verdict  for  $5,000  for  the  in- 
juries thus  shown  would  not  be  so  unreasonable  as  to  justify  the  con- 
clusion that  it  was  the  result  of  passion  or  prejudice,  we  could  not  affirm 
the  judgment  in  this  case  because  the  issue  of  damages  for  the  loss  of 
appellee's  arm  was  submitted  to  the  jury,  and  the  verdict  being  a 
general  one  in  favor  of  appellee  for  the  sum  of  $5,000  it  is  impossible 
to  say  what  amount  was  found  by  the  jury  for  the  loss  of  the  arm  and 
what  amount  for  the  other  injuries,  and  the  evidence  being  insufficient 
to  sustain  any  verdict  for  the  loss  of  the  arm  the  entire  verdict  must  bo 
set  aside. 

While  it  is  not  alleged  in  the  petition  that  the  attack  of  pleurisy, 
which  appellee  had  in  December,  or  the  abcess  which  subsequently  de- 
veloped on  his  side,  were  proximate  results  of  the  injuries  received  by 
him  on  September  29,  testimony  as  to  the  suffering  and  injury  caused 
appellee  by  the  pleurisy  was  introduced  and  must  have  been  considered 
by  the  jury  in  fixing  the  amount  of  the  verdict.  Several  physicians 
testified  in  the  case,  and  the  strongest  statement  by  any  of  them  in 
support  of  the  theory  that  the  loss  of  the  arm,  the  attack  of  pleurisy 
or  the  abcess  in  appellee's  side  was  caused  by  the  injuries  received  on 
September  29,  was  that  the  injuries  shown  could  have  produced  such 
results.  Appellee's  expert  witness,  Dr.  Harrison,  in  answer  to  a  question 
propounded  by  counsel  for  defendant  stated  that  while  it  was  possible 
that  the  pleurisy  which  developed  in  appellee  on  December  6  was 
caused  by  the  injuries  received  by  him  on  September  29,  it  was  not 
probable.    Without  setting  out  the  evidence  in  detail  it  is  sufficient  to 
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state  that  upon  the  issue  of  whether  the  pleurisy,  abeess  and  loss  of 
appellee^s  arm  was  caused  by  the  injuries  received  by  him  on  the  29th 
of  September,  the  probative  force  of  the  testimony  in  support  of  ap- 
pellee^s  theory  is  not  sufficient  to  make  it  reasonably  probable  that  any 
of  these  results  were  caused  by  said  injuries. 

It  is  unnecessary  to  notice  the  remaining  assignments  of  error  pre- 
sented in  appellant's  brief  further  than  to  say  that  they  are  without 
merit. 

For  the  reasons  before  indicated  the  judgment  of  tiie  court  below  is 
reversed  and  the  cause  remanded. 

ON   REHEARING. 

On  a  former  day  of  the  term  we  reversed  the  judgment  of  the  court 
below  in  this  case  on  the  ground  that  there  was  no  evidence  to  authorize 
the  finding  that  the  loss  of  appellee's  arm  was  a  proximate  result  of  the 
injuries  alleged  to  have  been  inflicted  uponhiija  by  appellant,  and  the 
loss  of  the  arm  having  been  submitted  to  the  jury  as  an  element  of 
damage  the  general  verdict  in  favor  of  appellee  for  $6,000  should  be 
set  aside.  In  his  motion  for  rehearing  counsel  for  appellee  has  called 
our  attention  to  portions  of  the  testimony  contained  in  the  500  page 
transcript  of  stenographer's  notes  which  was  not  called  to  our  attention 
in  his  brief,  and  which  we  think  is  sufficient  to  sustain  a  finding  that 
the  loss  of  appellee's  arm  was  a  direct  result  of  the  injuries  caused  him 
by  appellant. 

The  appellee  testified  that  when  he  was  thrown  against  the  wall  and 
floor  of  the  car,  in  which  he  was  riding  on  September  29,  1904,  by  the 
violent  striking  of  said  car  by  another  car  which  was  being  switched 
by  the  employes  of  defendant,  he  received  an  injury  to  one  of  the 
.fingers  on  his  left  hand.  This  injury  consisted  of  a  bruise  and  an 
abrasion  of  the  skin  on  said  finger.  He  further  testified  that  the 
finger  continued  sore  and  the  abrasion  did  not  heal,  and  that  it  finally 
became  so  bad  that  the  finger  had  to  be  amputated.  His  wife  testified 
that  when  appellee  reached  home  a  few  days  after  the  injury  she  noticed 
the  sore  on  his  finger,  and  that  this  finger  remained  sore  and  swollen 
continuously  until  it  was  amputated.  This  testimony  taken  in  connec- 
tion with  the  undisputed  testimony  of  the  physicians  who  were  witnesses 
in  the  case,  that  the  loss  of  appellee's  arm  was  due  to  blood  poisoning 
which  first  developed  in  this  finger  and  that  the  germ  which  caused  the 
disease  probably  entered  through  an  abrasion  or  sore  on  the  finger,  is 
sufficient  to  sustain  a  verdict  for  damages  against  appellant  for  the  loss 
of  appellee's  arm.  With  this  element  of  damage  in  the  case  the  verdict 
is  not  excessive. 

Upon  the  whole  case  we  conclude  that  the  evidence  is  sufficient  to 
sustain  the  finding  of  the  jury  that  appellee  was  injured  at  the  time 
and  under  the  circumstances  alleged  in  his  petition;  that  such  injury^ 
was  due  to  the  negligence  of  appellant's  employes  as  alleged;  that  ap- 
pellee was  not  guilty  of  contributory  negligence,  and  that  he  has  been 
damaged  in  the  amount  fixed  by  the  verdict. 

Our  former  opinion  overruled  all  of  the  assignments  of  error  except 
those  assailing  the  verdict  on  the  ground  that  there  was  no  evidence  to 
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authorize  a  finding  against  appellant  for  the  loss  of  appellee^s  arm^  and 
that  the  verdict  was  excessive.  Having  now  reached  the  conclusion  that 
we  erred  in  sustaining  these  assignments  it  follows  that  our  former  order 
reversing  the  judgment  should  be  set  aside  and  judgment  rendered 
afSrming  the  judgment  of  the  trial  courts  and  it  has  been  ordered  ac- 
cordingly. 

Afflrtned, . 
Writ  of  error  refused. 


George  M.  Perry  v.  The  State  op  Texas,  ex  relator,  Oeorge  Horn. 

Decided  October  27,  1906. 

1. — ^Removal  of  County  Judge — ^Petition. 

A  petition  for  the  removal  of  a  county  judge  under  article  3543  of  the  Re- 
▼iaed  Statutes,  which  alleged,  in  substance,  that  defendant  was  a  member  of  an 
oiganization  known  as  the  Anti-Tax  Party,  whose  object  and  purpose  was  to 
delay  and  defeat  the  collection  of  State  and  county  taxes  upon  schocu  lands,  and 
that  said  judge  conspired  with  other  county  officials  and  used  his  personal, 
political  and  official  influence  to  accomplish  the  purposes  of  said  organization, 
considered,  and  held  sufficient  under  the  provisions  of  said  statute. 

2. — Same— Coniplraoy — ^Bvidenee. 

In  proof  of  a  conspiracy  acts  of  omission  and  commission  of  the  defendant, 
and  of  his  co-conspirators  during  the  existence  of  the  conspiracy,  both  before 
and  after  the  date  alleged  in  the  petition,  are  admissible  in  evidence.  Evidence 
considered,  and  held  admissible.  « 

Appeal  from  the  District  Court  of  Lipscomb  County.  Tried  below 
before  Hon.  B.  M.  Baker. 

Hoover  £  Taylor,  for  appellant. — No  person  can  be  removed  from  a 
county  oflBce  for  any  act  done  prior  to  his  election.  A  petition  which 
fails  to  set  forth  in  plain  and  intelligible  words,  the  cause  or  causes 
alleged  as  the  grounds  of  removal,  giving  in  each  instance  with  as  much 
certainty  as  the  nature  of  the  case  will  admit  of,  the  time  and  place  of 
the  occurrence  of  the  alleged  acts,  is  insufficient  in  law,  and  subject  to 
demurrer.    Savles'  Stats.,  arts.  3556  and  3534. 

It  is  the  duty  of  every  tax  assessor  to  place  all  unrendered  lands  upon 
the  unrendered  roll  in  the  name  of  unknown  owners.  When  such  rollp 
are  and  were  made  out  and  presented  to  the  Commissioners'  Court  for 
approval,  they  have  no  authority  to  act  upon  the  same,  except  as  to 
values.  It  is  not  their  duty  under  law  to  refuse  to  approve  the  same 
because  it  is  charged  to  unknown  owners,  if  in  fact  they  personally 
knew  the  name  of  the  real  owners.  Their  duty  in  this  respect  would 
not  be  otherwise  in  the  event  part  of  the  land  belonged  personally  to 
the  members  of  the  court.  Sayles'  Stats.,  arts.  3534,  3543,  5119  and 
6128;  Galveston  Co.  v.  Galveston  Wharf  Co.,  72  Texas,  557. 

Ben  TI.  Kelly,  District  Attorney,  C.  Coffee  and  Theodore  Mack,  for 
the  State. — There  appears  no  error  in  the  action  of  the  trial  judge  in 
overruling  the  general  demurrer  to  plaintiff's  first  amended  petition 
because,  if  relator  or  plaintiflE  was  not  qualified  to  institute  the  suit. 
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that  matter  being  in  the  nature  of  a  disability  should  have  been  pleaded 
by  defendant  or  respondent.  Hence  since  the  disability  of  relator 
did  not  appear  on  the  face  of  the  pleadings,  and  the  defendant  not  hav-* 
ing  pleaded  it,  the  petition  was  good  on  general  demurrer.  Bland  v. 
State,  38  S.  W.  Rep.,  253 ;  Rev.  Stats.,  arts.  3542,  3543. 

The  statute  vests  the  power  to  remove  certain  officers  in  the  district 
judge  as  defined  in  the  chapter  of  the  Revised  Statutes  relating  to 
"Removal  of  OflScers;"  this  is  conditioned  upon  the  finding  by  a  jury 
of  the  truth  of  charges;  the  statute  provides  that  a  petition  shall  be 
addressed  to  the  District  Court,  setting  forth  in  plain  and  intelligible 
words  the  cause  alleged  as  ground  of  removal,  with  as  much  certainty 
as  the  nature  of  the  case  will  admit  of,  etc.,  which  petition  must  be 
sworn  to,  etc. ;  upon  the  trial  no  special  issues  can  be  submitted,  but  it 
is  necessary  for  the  jury  to  find  under  a  proper  charge  whether  the 
cause  of  removal  be  true  in  point  of  fact.  The  trial  and  all  pro- 
ceedings connected  therewith  is  to  be  conducted  in  accordance,  as  far 
as  possible,  with  rules  and  practice  in  civil  cases.  Since  the  statute 
makes  it  the  duty  of  the  district  judge  to  remove  an  oflBcer  on  the 
findings  of  a  jury,  it  is  not  necessary  for  the  relator  to  specifically  pray 
for  such  removal.  The  relief  follows  as  a  matter  of  law,  since  the 
proceedings,  rules  of  practice,  etc.,  are  governable  as  in  civil  cases. 
Poe  V.  State,  72  Texas,  625;  Eberstadt  v.  State,  92  Texas,  94:  Rev. 
State.,  arts.  3531,  3543,  3544. 

CONNER,  Chief  Justice. — This  was  a  proceeding  under  chapter 
2,  title  74,  of  the  Revised  Statutes  to  remove  appellant  from  the  office 
of  county  judge  of  Ochiltree  County  for  official  misconduct,  as  defined 
in  article  3534  of  said  chapter.  The  trial  resulted  in  a  verdict  and 
judgment  adverse  to  appellant,  and  hence  this  appeal. 

The  principal  assignments  question  the  sufficiency  of  the  petition  and 
of  the  evidence  to  sustain  the  verdict.  The  gravamen  of  the  charge, 
so  far  as  necessary  to  here  notice,  is  that  about  the  1st  of  December. 
1905,  as  well  as  at  various  and  sundry  datoB  just  prior  and  after  said 
time,  appellant  was  a  member  of  an  organization  known  as  the  Anti- 
tax  Party,  which  had  for  its  object  and  purpose  the  hindrance,  delay 
and  defeat  of  the  collection  of  State  and  county  taxes  upon  what  is 
kno>»Ti  as  school  lands;  that  appellant  lent  his  personal  and  political 
influence  and  support,  as  well  as  his  official  position,  and  used  and 
directed  his  official  acts  to  effect  the  purpose  stated;  that  he  not  only 
failed  and  refused  to  furnish  complete  lists  of  his  own  property  to  the 
tax  assessor  of  said  county  for  taxation  for  the  year  1905,  but  that 
he  also  presided  over  the  Commissioners*  Court  at  the  time  when  the 
tax  rolls  were  before  said  court  for  equalization  and  approval,  and  then 
and  there  knowingly  approved  said  rolls,  knowing  that  the  same  listed 
property  as  that  of  unknown  owners  when  the  owners  were  well  known. 
It  was  further  charged  that  about  the  day  in  December  mentioned,  a 
conspiracy  between  appellant  and  a  number  of  other  persons  and  officers 
of  said  county  existed  having  for  its  sole  object  the  defeat  of  said  school 
land  tax ;  that  appellant  and  others  named  in  the  petition,  who  included 
the  county  clerk,  sheriff  and  tax  collector  and  three  of  the  county  com- 
missioners, conspired  together,  and  that  in  aid  of  the  objects  of  the 
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conspiracy,  appellant  on  said  day  of  December,  1905,  as  well  as  at  other 
dates,  called  and  held  clandestine  terms  of  the  Commissioners*  Court, 
accepted  resignations  of  certain  county  commissioners  and  appointed 
others  of  like  sentiment  in  their  places,  all  of  which  was  charged  to 
have  been  done  on  appellant's  part  wilfully  and  corruptly. 

While  there  are  several  special  exceptions,  we  think  they  in  the  main 
amount  substantially  to  general  demurrers  and  we  have  concluded  that 
the  petition  is  suflBcient  as  against  a  general  demurrer,  and  also  as 
against  the  third  special  exception  to  the  effect  that  the  petition  was  not 
sufficiently  specific.  We  have  also  concluded  that  we  would  not  be 
authorized  under  the  evidence  to  set  aside  the  verdict  of  the  jury  sub- 
stantially affirming  the  material  facts  presented,  and  will  dispose  of 
the  numerous  assignments  in  a  general  way. 

The  petition  directly  alleged  that  appellant  conspired  together  with 
others  for  a  purpose  that  it  must  be  conceded  was  unlawful,  and  it 
charged  that  appellant,  as  .county  judge,  knowingly  and  wilfully  acted 
in  furtherance  of  the  objects  of  the  conspiracy.  It  was  unncessary  for 
the  petition  to  set  out  the  evidence  tending  to  show  such  conspiracy. 
The  petition  did  state  certain  specific  acts  done  by  appellant  in  further- 
ance of  the  objects  of  the  conspiracy,  giving  the  time  and  place  of  their 
occurrence  with  as  much  certainty,  perhaps,  as  the  nature  of  the  case 
would  admit.  It  can  not  be  expected  that  conspiracies  will  be  formed 
and  that  acts  pursuance  thereto  will  be  done  openly,  and  we  can  not  say 
that  the  court  erred  in  holding  that  appellee's  petition  was  sufficiently 
definite  in  the  respects  pointed  out  in  article  3543,  prescribing  the 
requisites  of  a  petition  in  such  cases. 

Nor  do  we  feel  able  to  say  that  the  court  was  in  error  in  admitting 
proof  that  prior  to  appellant's  election  he  was  a-  member  of  and  acting 
with  a  political  party  having  for  its  object  the  defeat  or  delay  of  the 
taxes  mentioned.  It  was  charged  that  appellant  was  a  member  of  and 
acting  in  conspiracy  in  December  after  his  election,  and  proof  of  what 
he  did  and  said  before  election  was  relevant  to  that  issue.  N"or  will 
the  fact  that  the  school  lands  described  in  the  petition  were  afterwards 
duly  assessed  and  placed  upon  the  tax  rolls  of  the  county,  relieve  ap- 
pellant of  an  unsuccessful  effort  to  prevent  it.  The  evidence  tends  to 
show  that  the  lands  were  so  placed  upon  the  rolls  only  in  obedience  to 
the  special  act  of  the  Legislature  approved  April  17,  1905.  (See 
Qeneral  Laws  of  1905,  page  321.)  The  necessity  and  occasion  of  thi? 
Act  of  the  Legislature  may  have  been  brought  about  by  the  very  acts  of 
appellant  and  his  alleged  co-conspirators.  As  explanatory  of  the  fact 
that  appellant  and  members  of  the  Commissioners'  Court  subsequently 
approved  the  tax  rolls  as  required  by  law,  we  think  it  was  competent 
to  show  that  prior  thereto  suits  had  been  instituted  to  enforce  such 
action.  We  think  it  was  competent  to  show  that  appellant  was  present 
and,  at  least  apparently,  acted  together  with  commissioners  alleged  to 
be  in  the  conspiracy  in  passing  a  resolution  during  the  summer  of 
1905  to  the  effect  that  they  would  not  place  the  school  lands  upon  the 
rolls.  It  needs  no  citation  of  the  statutes  to  show  that  such  a  con- 
clusion, if  carried  into  effect,  would  result  in  at  least  delay  in  the  col- 
lection of  taxes;  nor  do  we  think  there  was  error  in  permitting  proof 
that  upon  the  removal  of  James  Whippo,  the  clerk  of  the  County  Court 
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and  one  of  the  alleged  conspirators,  the  docket  of  the  Commissioners' 
Court  was  not  to  be  fonnd  in  the  county  vault  or  court  house  by  ap- 
pellee, who  was  appointed  as  the  successor  of  Whippo.  If  Whippo  was 
a  member  of  the  conspiracy  charged,  his  acts  or  omissions  during  its 
pendency  and  in  aid  thereof  were  admissible  against  all.  Nor  can  we 
say  that  the  court  committed  error  in  permitting  proof  that  the  Com- 
missioners^ Court,  over  which  appellant  presided,  approved  the  tax 
rolls  of  the  county  with  taxes  thereon  charged  against  school  lands  in 
the  name  of  unknown  owners,  when  the  court  and  appellant  knew  to 
whom  the  land  charged  belonged.  Article  5120  gives  the  power  and 
makes  it  the  duty  of  such  court  to  correct  errors  in  assessments,  and  it 
can  not  be  said  that  the  State  and  county  can  as  effectively  and  expedi- 
tiously collect  taxes  against  unknown  owners  as  in  cases  where  the 
owners  are  known. 

We  find  no  error  in  the  charges  given,  nor  in  the  action  of  the  court 
in  refusing  special  charges,  and  believing  that  the  evidence  suflSciently 
supports  the  verdict  affirming  the  material  averments  of  the  petition 
under  consideration,  it  is  ordered  that  the  judgment  be  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  Thad. 

S.  Harrison. 

Decided  October  27,  1906. 

Personal  Injuries — Negligenoe — Ho  Evldenoe — Cliarge. 

It  IB  reversible  error  to  submit  an  issue  not  raised  by  the  evidence.  In  a 
suit  for  personal  injuries  received  in  an  attempt  to  rescue  a  passenger  in  danger, 
evidence  considered,  and  held  not  to  warrant  a  charge  submitting  an  issue  of 
negligence  on  the  part  of  the  train  operatives  in  failing  to  discover  the  danger 
of  the  passenger  in  time  to  avoid  the  collision. 

Appeal  from  the  District  Court  of  Cooke  County.  Tried  below  before 
Hon.  D.  E.  Barrett. 

Oarnett  &  Eldridge,  for  appellant. 

Sluart  &  Bell,  for  appellee. 

STEPHENS,  Associate  Justice. — The  appellee  was  injured  in  the 
commendable  effort  to  rescue  Mrs.  A,  E.  Parker  from  the  imminent 
danger  in  which  she  had  suddenly  placed  herself,  as  shown  by  the  fol- 
lowing quotation  from  her  testimony :  "I  am  the  wife  of  John  Parker, 
the  plaintiff;  we  live  two  and  one-half  miles  south  of  Myra.  On 
January  11,  1905,  Mr.  Parker  and  myself  came  to  Myra;  went  to  de- 
fendant's depot  at  Myra,  and  purchased  tickets  from  Myra  to  Gaines- 
ville. The  train  came  to  Myra  some  time  after  nine  o'clock  a.  m.  The 
waiting  room  of  the  depot  is  on  the  east  end,  where  we  waited  for  the 
train  to  come.  Never,  noticed  whether  whistle  was  blown  for  the  station. 
When  we  went  to  get  on  the  train  we  went  west.     The  door  of  the 
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waiting  room  is  on  the  north  side  of  the  depot.  The  coach  usually 
stops  west  of  the  door  where  we  got  out,  and  at  west  end  of  platform. 
When  we  went  west  along  by  the  house  there  were  trucks  sitting  by 
the  house  and  right  by  the  side  of  it  was  a  hole  of  water.  I  don't  know 
how  far  the  hole  of  water  was  from  the  south  rail  of  the  train,  never 
measured  it,  it  was  tolerably  close.  When  I  got  to  the  hole  of  water  I 
started  to  step  around  it,  the  deepest  of  it.  I  had  my  head  down  sorter, 
it  was  raining  and  when  I  started  to  step  around  the  deepest  of  the 
water  I  was  struck  by  the  train.  It  knocked  me  down  in  the  hole  of 
water,  but  did  not  knock  me  senseless.  Mr.  Harrison  was  there.  I 
think  I  was  right  ahead  of  him  when  I  was  struck,  don't  know  how  far. 
The  hole  of  water  was  on  the  platform  and  it  was  two  or  three  steps 
across  it.  The  trucks  were  beside  the  house,  the  hole  of  water  was  a  little 
north  of  the  trucks.  There  was  no  other  way  except  the  one  I  took, 
between  the  trucks  and  the  south  rail  of  the  track.''  Cross  examination : 
*T  did  not  hear  the  train  whistle.  Some  one  else  heard  it  I  suppose, 
they  said  the  train  was  coming  and  we  started  to  get  on  the  train.  I 
saw  it  coming.  I  didn't  get  out  of  the  water,  I  just  stepped  around  a 
little  to  get  out  of  the  deepest  of  it.  I  didn't  get  out  of  it  though,  it 
was  around  near  the  track.  I  was  closer  to  the  track  than  I  had  been. 
I  was  walking  along,  not  so  very  fast,  and  it  was  raining.  We  were  in 
the  lead.  Mr.  Parker  was  in  the  lead  and  I  was  next  to  him,  just  a  little 
behind  him,  not  over  a  step  or  two.  We  were  walking  along,  not  very 
slow  nor  very  fast.  When  I  got  to  the  water  I  stepped  around  the 
deepest  of  it  and  I  don't  think  I  had  taken  more  than  one  step,  not 
more  than  two  steps,  when  I  was  struck.  We  were  going  right  along 
and  about  the  time  it  takes  to  make  one  or  two  steps  I  was  hit.  I  never 
noticed  the  pool  of  water  until  I  got  to  it.  I  was  walking  with  my  head 
down,  and  when  I  got  to  the  pool  of  water  I  made  one  or  two  steps  to 
get  aroimd  it  and  just  as  I  made  these  steps  I  got  hit.  I  saw  the  train 
coming  just  up  the  track  a  little  piece.  I  don't  think  the  train  was 
quite  to  the  platform  when  I  last  saw  it.  It  was  about  twenty  steps 
from  me  I  guess.  This  was  before  I  got  to  the  pool  of  water.  When  I 
was  struck  I  fell  with  my  face  east.  When  I  was  struck  it  just  turned 
me  around,  it  struck  me  on  my  wrist  and  arm.  Just  as  I  was  struck 
I  saw  the  engine,  it  was  passing  right  on,  some  part  of  it  passed  before 
I  was  struck.  It  was  some  piece  that  was  reaching  out,  the  big  wheels 
had  not  passed,  but  I  remember  some  wheels  passed  me.  There  were 
two  small  wheels  on  the  side  toward  me,  they  passed  me  before  I  was 
struck.  I  had  just  stepped  to  get  around  this  pool  of  water  and  some 
part  of  the  side  of  the  engine  hit  me.  I  think  it  was  the  back  of  the 
engine,  but  I  may  have  been  mistaken,  it  was  some  piece  that  was 
reaching  out  further  than  the  balance  of  it.  The  front  wheels  had 
passed  me.  I  guess  I  was  going  around  the  water  when  it  passed  me. 
The  engine  was  passing  me  when  I  was  at  the  water.  I  don't  know 
whether  I  had  done  started  around  the  water  or  not.  I  think  about 
all  the  engine  had  passed  me  when  I  went  to  step  around  the  pool  of 
water.  I  don't  know  whether  it  was  when  I  was  stepping  around  the 
pool  of  water  when  th?  engine  passed  me. 

**I  know  part  of  the  engine  had  passed  me  when  I  was  struck.    I  was 
going  in  a  westerly  direction.     The  depot  is  on  the  south  side  of  the 
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track,  the  platform  is  north  of  the  depot  and  between  the  depot  and  the 
track.  I  was  going  west  to  get  on  the  train  and  the  train  was  coming 
east  toward  me.  I  was  facing  the  train,  the  front  of  the  engine  wa4S 
coming  toward  me  and  I  was  going  toward  the  engine.  I  knew  the 
engine  would  come  along  the  track.'^ 

Two  grounds  of  reeoverv  were  alleged  and  submitted  in  the  charge 
to  the  jury:  First,  the  negligence  of  appellant  in  failing  to  provide 
passengers  a  reasonably  safe  approach  to  its  trains  at  Myra ;  and  second, 
the  negligence  of  the  train  operatives  in  this  instance  in  failing  to 
discover  ^at  Mrs.  Parker  was  in  danger  of  being  struck  in  time  to 
avoid  the  collision.  That  the  second  issue  was  not  raised  by  the  evi- 
dence is  perfectly  clear,  we  think,  from  the  testimony  of  Mrs.  Parker 
herself,  quoted  above,  which  was  corroborated  by  appellee  and  the  other 
witnesses.  That  it  is  reversible  error  in  this  State  to  submit  an  issue 
not  raised  by  the  evidence  is  equally  clear.  We  find  no  merit,  however, 
in  the  assignments  raising  other  issues,  but  because  alone  of  the  error 
in  submitting  an  issue  not  raised  by  the  evidence,  the  judgment  is 
reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


St.  Paul  Fire  &  Marine  Insurance  Company  v.  W.  E.  Stoonbr. 

ET   AL. 
Decided  October  27,  1906. 

1. — ^Fire  Insurance — Incumbrance — ^Xnowledge  of  Agent. 

Where  a  partnership  of  local  fire  insurance  agents  is  composed  of  two  per- 
sons, only  one  of  whom  has  notice  or  knowledge  of  an  incumbrance  upon  prop- 
erty insured  by  the  partnership,  no  mention  of  said  incumbrance  being  made  in 
the  application  for  insurance,  such  knowledge  will  be  imputed  to  the  principal, 
the  insurance  company;  and  this,  although  the  policy  was  actually  written  by 
the  partner  who  had  no  knowledge  of  the  incumbrance. 


2. — Same — ^Authority  of  Agent — Cironmstantial  Proof. 

Where  local  insurance  agents  were  at  first  without  authority  to  issue  poli- 
cies of  insurance  upon  gin  property,  such  policies  being  issued  by  the  general 
agents  alone,  but  shortly  before  the  issuance  of  the  gin  policy  in  question  an 
application  for  a  similar  policy  was  returned  by  the  general  agents  to  the  local 
agents,  with  instructions  to  issue  the  policy  themselves,  and  other  policies,  in- 
cluding the  one  in  question,  were  soon  thereafter  issued  by  the  local  agents  with 
the  knowledge  and  consent  of  the  general  agents,  the  jury  were  warranted  in 
finding  that  the  local  agents  had  authority  to  issue  the  policy  in  question. 

3. — ^Amount  of  Premium — ^Dednction  from  Policy — Cost. 

It  appearing  that  the  premium  due  upon  the  policy  in  question  had  never 
been  paid,  the  amount  of  the  same  should  have  been  deducted  from  the  amount 
of  the  policy  in  rendering  judgment  for  the  plaintiffs  in  the  trial  court,  and  said 
judgment  will  be  so  reformed  on  appeal;  but  because  appellants  made  no  effort 
to  have  this  done  in  the  court  below  the  cost  of  appeal  should  not  be  taxed 
against  the  appellee. 

Appeal  from  the  District  Court  of  Comanche  County.     Tried  below 
before  Hon.  N.  R.  Lindsley. 

Garden  &  Garden  and  E,  (?.  Senfer,  for  appellant. 
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O.  H,  Ooodson,  for  appellees. 

STEPHENS,  Associate  Justice. — The  policy  of  insurance  declared 
on  was  issued  to  W.  E.  Stogner  August  23,  1905,  and  was  to  go  into 
effect  August  29,  1905,  and  run  till  August  29,  1906.  It  was  issued 
by  J.  B.  Eanes  &  Co.,  a  firm  of  insurance  agents  composed  of  J.  R. 
Eanes  and  H.  N.  Ooodson,  local  agents  for  appellant  at  Comanche, 
Texas,  and  covered  certain  gin  property  belonging  to  Stogner  in  that 
county,  which  was  destroyed  by  fire  August  31,  1905.  Appellant  re- 
sisted recovery  on  various  grounds,  but  mainly  because  the  application 
made  by  Stogner  failed  to  disclose  the  existence  of  a  second  mortgage 
on  the  property,  which  was  a  material  misrepresentation  and  a  breach 
of  warranty.  The  only  mortgage  mentioned  in  the  application  was  one 
in  favor  of  the  Kollett-Chathara  Machinery  Co.,  securing  a  debt  of 
about  fourteen  hundred  dollars,  whereas  the  Comanche  Cotton  Oil  Co. 
held  a  second  mortgage  to  secure  its  debt  of  about  fifteen  hundred 
dollars. 

The  authority  to  issue  policies  of  insurance  on  gin  property  was  not 
conferred  originally  on  Eanes  &  Co.,  although  the  terms  of  their  com- 
mission seem  broad  enough  to  have  included  it,  but  the  general  agents. 
Cravens  &  Kelly  of  Houston,  Texas,  who  alone  possessed  it,  seem  to 
have  impliedly  consented  for  the  local  agent  to  issue  this  and  similar 
policies  about  that  time. 

Neither  the  general  agents  nor  J.  R.  Eanes,  who  accepted  the  appli- 
cation and  issued  the  policy,  had  any  knowledge  of  the  second  mortgage, 
but  H.  N.  Qoodson,  the  partner  of  Eanes  in  the  insurance  business,  was 
aware  of  it,  and  on  that  ground  appellant  was  held  to  be  estopped  for 
availing  itself  of  this  defense.  Besides  being  a  partner  of  Eanes  in  the 
insurance  business,  Goodson  was  in  partnership  with  his  father  in  the 
law  practice,  devoting  most  of  his  time  to  that  pursuit,  and  in  the 
latter  capacity  had  drawn  the  second  mortgage  as  attorney  for  the 
Comanche  Cotton  Oil  Co.  Proof  of  this  fact  was  made  before  the  jury, 
over  the  objections  of  appellant,  but  when,  at  a  subsequent  stage  of  the 
trial,  appellees  asked  the  court  to  exclude  the  evidence,  which  the  court 
offered  to  do,  appellant  objected  to  this  also,  on  the  ground  that  the 
court  could  not  thus  undo  the  wrong  already  done  in  admitting  -it. 
However,  in  the  charge  the  court  required  the  jury  to  disregard  this 
evidence  entirely  and  to  look  alone  to  the  evidence  of  such  knowledge 
of  the  second  mortgage  as  Goodson  may  have  acquired  "while  actually 
transacting  business  of  defendant  company  in  connection  with  this 
policy;**  appellees  having  Introduced  testimony  tending  to  prove  that  a 
few  weeks  before  the  policy  was  issued,  notice  of  the  second  mortgage 
was  brought  to  the  attention  of  Goodson  while  he  was  engaged  in 
soliciting  the  manager  of  the  Comanche  Cotton  Oil  Co.  to  assist  him  in 
inducing  Stogner  to  take  out  insurance  on  his  gin  property,  Stogner 
having  previously  promised  Goodson  to  give  Eanes  &  Co.  the  business 
if  he  concluded  to  insure  it,  in  which  case  Goodson  had  directed  him  to 
go  to  Eanes  for  the  policy.  The  testimony  of  the  manager  of  the 
cotton  oil  company  was  as  follows:  "H.  N.  Goodson  came  to  me  and 
said  he  had  been  talking  to  Stogner  about  insuring  his  gin ;  that  the  old 
policy  was  about  to  expire,  and  that  it  would  be  a  good  idea  for  me  to 
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shove  him  up  a  little;  that  he  might  be  a  little  negligent  about  it.  I 
told  him  I  understood  that  Mr.  Stogner  was  on  a  trade  to  sell  his  gin 
and  that  if  he  didn^t  sell  it,  I  wanted  him  to  see  to  it  that  he  didn't 
let  his  policy  run  out.  I  told  him  that  I  would  like  to  see  the  trade 
with  Head  go  through ;  that  I  was  going  to  make  it  if  I  could,  and  that 
I  didn't  want  the  policy  to  run  out,  because  we  had  a  deed  of  trust  on 
the  property.  I  said  that  I  thought  if  he  would  sell  to  Mr.  Head  that 
would  put  our  debt  in  better  shape,  as  Mr.  Head  would  be  better  pre- 
pared to  run  the  gin  and  had  had  more  experience  in  the  business." 

One  portion  of  the  property  insured  seems  to  have  been  subject  to  the 
three-quarter  clause  of  the  policy,  but  the  amount  of  the  verdict  on 
this  item  did  not  exceed  three-quarters  of  the  value,  as  shown  by  the 
testimony. 

The  premium,  which  amounted  to  one  hundred  and  thirty-five  dollars, 
was  not  paid  by  Stogner  when  he  received  the  policy,  the  local  agents 
not  requiring  its  payment,  but  indulging  him,  according  to  their  cus- 
tom, until  about  the  1st  of  November  following.  Immediately  after  the 
fire  they  remitted  to  the  general  agents  the  amount  of  the  premium, 
who  declined  to  receive  it.  The  cotton  oil  company  also  tendered  the 
amount  of  the  premium.  In  the  answer  of  appellant  the  failure  to  pay 
the  premium  was  pleaded  in  defense  of  the  action,  together  with  a 
tender  back  of  the  same,  but  no  effort  was  made  by  it  in  the  court  below 
to  have  the  amount  of  the  premium  deducted  from  the  amount  of  the 
loss. 

On  the  issue  of  estoppel  arising  out  of  notice'  to  Goodson  of  the 
second  mortgage,  the  case  may  seem  a  hard  one  for  the  insurance  com- 
pany, but  we  are  unable  to  distinguish  it  in  principle  from  that  of 
Queen  Insurance  Co.  of  America  v.  May  et  al.,  43  S.  W.  Bep.,  73,  in 
which  it  was  held  that  the  insurance  company  was  estopped  on  account 
of  the  uncommunicated  knowledge  of  a  partner  of  the  agent  who  wrote 
the  policy.  The  principle  involved  in  that  case  and  others  in  line  with 
it  is  thus  stated  in  Mechem  on  Agency,  section  725,  page  556:  *^But 
where  two  agents  are  employed  to  accomplish  the  same  object,  notice 
to,  or  knowledge  by,  one  of  them  only,  is  notice  to  the  principal,  al- 
though the  one  to  whom  notice  is  given  is  not  the  one  who  finally 
accomplished  the  object,  and  although  the  agent  who  had  the  notice  or 
knowledge  did  not  impart  it  to  his  principal."  In  seeking  the  aid  of 
others  to  obtain  a  policy  of  insurance  for  appellant,  Goodson  was  acting 
within  the  scope  of  his  powers  and  in  furtherance  of  his  principal's 
business,  and  what  was  brought  to  his  attention  while  thus  engaged 
must  be  imputed  to  his  principal.  This  defense  was  correctly  and 
fairly  submitted  to  the  jury  in  the  charge  of  the  court  and  the  evidence 
warranted  a  finding  in  favor  of  appellees  on  it. 

Another  important  defense  was  the  alleged  want  of  authority  in  the 
local  agents  to  issue  the  policy.  But,  as  already  stated,  while  the  power 
to  issue  policies  of  insurance  on  gin  property,  as  a  general  rule,  was  not 
to  be  exercised  by  local  agents  (and  Eanes  &  Co.  so  understood  it),  it 
being  the  duty  of  local  agents  to  forward  applications  for  such  risks 
to  the  general  agents,  yet  the  circumstances  surrounding  the  issuance 
of  the  policy  in  question  tended  to  prove  the  abrogation  of  this  rule  just 
prior  to  its  issuance  so  far  as  Eanes  &  Co.  were  concerned,  and  the  jury 
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were  warranted  in  so  finding.  In  obedience  to  the  general  rule  Eanes 
&  Co.  had  forwarded  an  application  for  a  gin  risk  to  Cravens  &  Kelley 
a  short  time  before  the  policy  in  question  was  applied  for,  which  was 
returned  to  them  with  instructions  to  issue  the  policy  themselves,  and 
other  policies  were  soon  thereafter,  including  the  one  in  question,  issued 
by  them  without  first  sending  the  applications  to  the  general  agent  for 
approval,  and  this  course  of  business  was  sanctioned  by  Cravens  & 
Kelley,  who  received  daily  reports  from  Eanes  &  Co.  The  evidence 
bearing  on  this  issue  was  properly  admitted,  over  the  objections  of  ap- 
pellant, especially  with  reference  to  policies  issued  prior  to  the  one  in 
question,  and  as  to  those  issued  immediately  thereafter,  inasmuch  as 
they  were  promptly  reported  by  Eanes  &  Co.  and  no  objection  was 
made  prior  to  the  fire,  we  think  the  evidence  tended  to  show  approval  by 
the  general  agents  of  the  action  of  the  local  agents  in  issuing  the  policy 
declared  on,  and  the  assignments  complaining  of  the  admission  of  this 
testimony  are  therefore  overruled. 

We  also  approve  the  charge  submitting  this  and  other  issues  and  find 
no  merit  in  any  of  the  assignments  complaining  of  the  court's  refusal  to 
give  special  charges. 

Indeed,  we  find  no  merit  in  any  of  the  assignments  of  error,  but  inas- 
much as  appellant  alleged  and  proved  that  the  premium  had  never  been 
paid,  we  think  the  amount  thereof  should  be  deducted  from  the  judg- 
ment, but  inasmuch  as  appellant  did  not  seek  to  have  this  done  in  the 
court  below,  we  will  afl&rm  the  judgment  as  thus  reformed  without  tax- 
ing the  costs  against  the  appellees. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Fred  M. 

Groves. 

Decided  October  20,  1906. 

1. — Contributory  Hegllgenee — Borden  of  Proof — Charsre. 

A  charge  to  the  effect  that  the  burden  of  proof  is  on  the  defendant  to  estab- 
lish by  a  preponderance  of  the  evidence  the  defense  of  contributory  negligence, 
while  ordinarily  a  sound  proposition  of  law,  is  misleading  when  it  is  necessary 
to  consider  evidence  adduced  by  the  plaintiff  as  well  as  that  adduced  by  the  de- 
fendant to  determine  the  issue;  but,  in  view  of  other  portions  of  the  charge, 
wherein  the  jury  are  told  to  determine  this  issue  from  the  "facts  in  evidence" 
and  from  the  "evidence  in  the  case,"  the  jury  could  not  have  been  misled  in 

this  case,  and  the  error  was  harmless. 

♦ 

S. — ^Unoontroverted  Fact  Submitted  as  lune. 

While  it  is  error  to  submit  as  a  controverted  issue  a  matter  about  which 
there  was  no  conflict  in  the  evidence,  still,  in  the  absence  of  something  in  the 
charge  apparently  indicating  that  the  trial  judge  was  of  a  contrary  opinion,  the 
probabilities  are  that  the  jury  found  according  to  the  undisputed  proof,  and 
such  error  will  not  be  cause  for  reversal;  but  if  the  verdict  is  againnt  the  pre- 
ponderance of  the  evidence  the  result  will  be  ascribed  to  the  error,  and  the  judg- 
ment will  be  reversed. 

S. — Btate  of  Proof — ^AArmanoe  or  Beversal. 

Appellate  courts  look  to  the  state  of  the  proof  in  determining  whether  some 
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slight  error  of  law  or  procedure  is  harmless,  and  the  fact  that  the  eyidence 
strongly  preponderates  in  favor  of  the  verdict  is  of  weight  in  such  enquiry. 

4. — ^Verdict,  not  Exoessive. 

A  verdict  for  $10,000  is  not  excessive  in  a  case  where  the  plaintiff  was  21 
years  of  age,  was  earning  between  $80  and  $100  per  month,  lost  his  right  arm 
between  the  elbow  and  shoulder,  and  suffered  great  and  long-continued  pain. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below 
before  Hon.  R.  W.  Simpson. 

E.  B,  Perkins  and  Marsh  &  Mcllwadne,  for  appellant. — The  court 
erred  in  charging  the  jury,  as  requested  by  plaintiff,  as  follows: 

"You  are  instructed  that  the  burden  of  proof  is  on  the  defendant  to 
sustain  its  plea  of  contributory  negligence  set  up  herein  as  a  bar  to 
plaintiff's  recovery;  and  if  you  find  that  the  defendant  has  failed  to 
sustain  the  said  plea  by  a  preponderance  of  the  evidence  it  will  be  your 
duty  to  find  against  defendant  on  said  plea.''  Gulf,  C.  &  S.  F.  B}.  v. 
Hill,  95  Texas,  629 ;  Texas  &  Pac.  Ey.  v.  Reed,  88  Texas,  439 ;  Houston 
&  T.  C.  Ry.  V.  Anglin,  14  Texas  Ct.  Rep.,  104 ;  Gulf,  C.  &  S.  P.  Ry.  v. 
Howard,  96  Texas,  582 ;  St.  Louis  S.  W.  Ry.  v.  Martin,  63  S.  W.  Rep., 
1089;  International  &  G.  N.  Ry.  v.  Lewis,  63  S.  W.  Rep.,  1091. 

The  court  erred  in  charging  the  jury  as  requested  by  plaintiff  in  his 
special  charge  number  4  as  follows : 

"If  you  find  and  believe  from  the  evidence  that  in  making  the  cut  of 
said  cars  at  the  time  and  place  that  plaintiff  received  his  injury  that 
he  performed  the  said  work  or  was  performing  the  said  work  in  the 
way  and  manner  that  a  person  of  ordinary  prudence  under  the  same  or 
similar  circumstances  would  have  performed  the  same,  then  you  will 
find  that  the  plaintiff  was  not  guilty  of  contributory  negligence  in  the 
performance  of  said  work,  although  you  may  believe  that  if  the  plaintiff 
had  performed  the  said  work  in  some  other  or  different  manner  the 
accident  to  him  would  not  have  resulted.  And  if  you  so  find  and  con- 
clude and  find  that  the  plaintiff  is  entitled  to  recover  under  other  in- 
struction given  you,  then  your  verdict  will  be  in  favor  of  the  plaintiff.'' 
Stooksbury  v.  Swann,  85  Texas,  563. 

The  undisputed  evidence  showing  that  had  plaintiff  not  attempted  to 
uncouple  cars,  as  he  did,  he  would  not  have  been  injured,  it  was  error 
for  the  court  to  submit  this  fact  as  an  issue  to  the  jury,  in  that  it  was 
calculated  to  confuse  and  mislead  them.  Culpepper  v.  International  & 
G.  N.  Ry.,  90  Texas,  204 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Rowland,  96  Texas, 
365 ;  International  &  G.  N.  Ry.  v.  Lewis,  63  S.  W.  Rep.,  1091. 

R.  L.  Carlock  and  0.  W.  Oillespie,  for  appellee. — The  special  charge, 
when  considered  in  connection  with  the  court's  main  charge,  and  with 
the  special  charges  given  at  the  instance  of  the  defendant,  it  is  evident 
that  the  jury  could  not  be,  and  were  not,  in  fact,  misled  by  this  special 
charge  in  question,  but  were  bound  to  have  considered  all  the  testimony 
bearing  on  the  question  of  contrJbutory  negligence  in  passing  upon  said 
matter.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Howard,  96  Teyas,  585 ;  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Elmore,  35  Texas  Civ.  App.,  62 ;  Houston  &  T.  C. 
Ry.  V.  Anglin,  14  Texas  Ct.  Rep.,  105. 
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The  verdict  in  this  case  being  for  $10^000  on  behalf  of  the  plaintiff, 
who  was  a  brakeman  twenty-one  years  of  age^  capable  of  earning  from 
$80  to  $100  per  month  at  the  time  of  the  injury  to  his  right  arm,  which 
was  80  crofihed  and  mangled  as  to  require  the  amputation  thereof  mid- 
way between  the  elbow  joint  and  the  shoulder,  followed  by  severe  and 
long-continued  suffering,  and  causing  him  permanent  disablement  in  the 
matter  of  laboring  or  earning  money  throughout  the  remainder  of  his 
Ufa,  can  not  in  fairness  be  said  to  be  excessive.  Oalveston,  H.  &  H. 
By.  Co.  V.  Bohan,  47  S.  W.  Bep.,  1050 ;  Galveston,  H.  &  S.  A.  By.  Co. 
7.  Courtney,  71  S.  W.  Bep.,  307 ;  Bice  v.  Dewberry,  15  Texas  Ct.  Bep., 
194;  Missouri,  K.  &  T.  By.  Co.  v.  Kirkland,  11  Texas  Civ.  App.,  536; 
Ft  Worth  &  R  G.  By.  Co.  v.  Bowen,  6  Texas  Ct.  Bep.,  208;  Texas  & 
K.  O.  By.  V.  Carr,  42  S.  W.  Bep.,  126. 

• 

6ILL^  Chibf  Justiob. — ^This  is  a  suit  for  damages  for  personal 
injuries  brought  by  Fred  M.  Groves  against  the  Si  Louis  Southwestern 
Bailway  Company  of  Texas.  The  company  has  appealed  from  a  $10,000 
verdict  in  favor  of  Groves.  The  negligence  alleged  was  the  act  of  the 
engineer  of  a  freight  train  in  suddenly  backing  the  engine  instead  of 
going  forward  in  response  to  a  signal  of  Groves  in  his  capacity  as  brake- 


The  defenses  pleaded  by  the  company,  after  the  general  denial,  were 
assumed  risk  and  contributory  negligence. 

The  following  is  a  brief  history  of  the  accident:  Groves  was  acting 
as  head  brakeman  on  one  of  appdlant's  freight  trains  on  its  way  north 
from  Corsicana  to  Tyler,  Texas.  Sparks  was  conductor,  Hardwick 
^Bwing^  brakeman,  Cassell  rear  brakeman,  J.  D.  Perry  engineer  and 
Waynick  fireman.  When  the  train  arrived  at  Athens,  a  station  on 
appellant's  line,  certain  cars  near  the  rear  of  the  train  were  backed  in 
front  of  the  doors  of  the  freight  depot  for  the  purpose  of  unloading 
certain  local  freight  destined  for  that  point.  The  conductor  and  rear 
brakeman  were  attending  to  this  task.  It  was  also  necessary  to  detach 
the  engine  and  six  cars  from  the  remainder  of  the  train  in  order  to  do 
some  switching.  Groves  received  his  instructions  to  attend  to  this  task 
before  the  train  reached  the  station,  so  when  the  engineer  had  backed 
the  rear  cars  to  a  point  opposite  the  freight  depot  and  had  stopped  in 
response  to  a  signal  from  Groves,  the  latter  walked  in  between  the  sixth 
and  seventh  car  from  the  engine,  turned  the  angle  cocks  on  the  air  hose 
and  lifted  the  coupling  pin.  Hardwick,  the  swing  brakeman  who  was 
on  the  seventh  ear  from  the  engine,  had  set  the  brakes  on  the  seventh 
and  eighth  car  so  the  rear  of  the  train  would  stand  after  the  air  brakes 
were  released.  The  engineer  had  released  the  air  brakes  the  instant 
the  train  stopped.  This  act  of  his  not  only  released  the  air  on  the  rear 
part  of  the  train  but  on  the  six  cars  and  the  engine  as  well.  There 
was  a  slight  grade  to  the  north  at  that  point.  Groves  also  knew  of  this 
grade  and  that  the  six  cars  would  drift  down  toward  the  engine  upon 
the  stop  and  release  of  the  air,  so  in  order  to  get  the  coupling  pin  up 
before  the  slack  ran  out  and  tightened  it,  thereby  necessitating  the 
backing  of  the  engine  again,  he  lifted  the  pin  immediately  after  turn- 
ing the  angle^ocks,  stepped  to  the  edge  of  the  car,  gave  the  engineer 
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a  go-ahead  signal  (in  response  to  which  the  engineer  withdrew  his  head 
and  shoulders  into  the  cab),  stepped  back  between  the  cars  and  was 
lifting  the  air  hose  to  uncouple  them  when  the  engineer  instead  of  going 
forward,  backed  the  engine  thus  bringing  the  cars  together  and  crush- 
ing Groves^  right  arm  between  the  draw-heads. 

There  was  no  rule  prescribing  the  method  of  doing  this  work  and  it 
was  usual  and  customary  either  to  separate  the  hose  before  lifting  the 
pin  or  lifting  the  pin  and  then  separating  the  hose  as  plaintiff  did. 
The  engineer  and  fireman  deny  that  the  engine  was  backed  or  that  he 
saw  or  ought  to  have  seen  plaintiff's  signal  to  go  ahead.  The  theory  of 
the  defense  is  that  the  springs  back  of  the  draw-heads  caused  the  cars 
to  rebound  together  after  they  had  separated  and  drifted  toward  the 
engine,  but  we  are  of  opinion  after  a  careful  examination  of  the  record 
that  the  finding  of  the  jury  has  ample  support  in  the  evidence  either 
that  the  engineer  saw  and  negligently  misinterpreted  plaintiff's  go-ahead 
signal,  or  more  probably  interpreted  it  rightly,  but  turned  on  the  steam 
without  thinking  to  first  change  the  gear  of  the  engine  to  the  forward 
motion.  We  therefore  overrule  the  assignments  questioning  the  sufiici- 
ency  of  the  evidence  upon  this  point. 

We  also  overrule  the  assignment  assailing  the  verdict  on  the  ground 
that  the  accident  was  due  to  contributory  negligence  or  a  risk  assumed 
by  plaintiflf.  We  hold  that  the  facts  support  the  verdict  upon  the  issue 
of  liability.    This  disposes  of  the  first  three  assignments. 

The  court  at  the  instance  of  plaintiff  gave  a  special  charge  advising 
the  jury  that  the  burden  of  proof  was  on  the  defendant  to  establish  by 
a  preponderance  of  the  evidence  the  defense  of  contributory  negligence. 
The  charge  is  assailed  as  error  under  the  rule  announced  in  Qulf,  C. 
&  S.  P.  Ey.  V.  Hill,  95  Texas,  629.  Justice  Pleasants  is  of  opinion 
that  the  evidence  does  not  present  the  issue  of  contributory  negligence. 
The  majority  of  the  court  think,  however,  that  the  issue  is  in  the  case, 
so  it  is  necessary  to  dispose  of  this  assignment  upon  other  grounds. 

The  charge  standing  alone  is  a  clear  violation  of  the  rule  laid  down 
in  the  case  cited  to  the  effect  that  such  a  charge,  while  announcing  a 
sound  proposition  of  law,  is  misleading  when  to  determine  the  issue  of 
contributory  negligence  it  is  proper  to  look  to  the  evidence  adduced  by 
the  plaintiff  as  well  as  that  of  defendant.  The  question  after  all,  how- 
ever, is  whether  in  the  light  of  the  entire  charge  and  special  charges 
given  the  jury  were  probably  led  to  believe  that  the  court  intended  them 
to  look  alone  to  the  evidence  adduced  by  defendant  in  determining  the 
issue.  In  three  special  charges  given  at  the  request  of  defendant  and 
addressed  to  that  issue  the  jury's  attention  was  directed  to  "the  evi- 
dence," "the  evidence  in  the  case"  and  "the  evidence  in  this  case"  for 
the  determination  of  the  issue.  In  addition  to  this  the  main  charge  of 
the  court  contained  the  following  bearing  upon  this  point:  *1n  this 
case  as  to  whether  there  has  been  negligence  on  the  part  of  defendant 
and  as  to  whether  there  has  been  contributory  negligence  on  the  part  of 
the  plaintiff  and  as  to  whether  the  accident  was  proximately  caused  by 
the  risks  assumed  by  plaintiff  ...  are  questions  of  fact  to  be 
determined  by  the  jury  alone  applying  to  the  facts  in  evidence  the  law 
given  you  in  this  charge."  The  entire  court  is  of  the  opinion  that  it 
would  be  going  an  absurd  length  to  hold  that  jurors  with   intellects 
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otherwise  snfScient  to  pass  on  the  rights  of  the  parties  litigant  were  mis- 
lead by  this  charge  in  the  light  of  the  main  charge  and  the  special 
charges  submitted  to  them  for  their  guidance  and  control.  The  assign- 
ment is  overruled. 

The  fifth,  sixth,  seventh  and  eighth  assignments  complaining  of  the 
refusal  of  special  charges  are  without  merit.  They  are  suflBciently  em- 
bodied in  the  main  charge. 

Plaintiffs  special  charge  number  4  given  by  the  court  is  not  upon 
the  weight  of  the  evidence  and  the  appellant's  objection  to  it  is  over- 
ruled. 

The  question  presented  by  the  tenth  assignment  has  occasioned  us 
some  difficulty.  It  involves  a  complaint  against  a  part  of  the  main 
charge  on  the  ground  that  an  issue  is  submitted  upon  which  there  is 
no  evidence.     The  portion  of  the  charge  complained  of  is  as  follows: 

"Or  if  you  find  that  the  manner  in  which  plaintiff  uncoupled  the  cars 
was  not  as  safe  as  some  other  way  of  uncoupling  same  would  have  been, 
and  if  you  find  that  the  manner  in  which  he  did  uncouple  the  cars 
caused  or  contributed  to  cause  the  injury  of  which  he  complains,  then 
if  you  find  that  the  manner  in  which  the  cars  were  uncoupled  was 
'negligence'  upon  the  part  of  plaintiff,  as  hereinbefore  defined,  you  will 
return  a  verdict  for  defendant,  although  you  may  further  find  negli- 
gence upon  the  part  of  the  engineer  in  the  particulars  complained  of  in 
plaintiffs  petition."  We  have  italicised  the  part  to  which  the  objection 
is  addressed.  Now,  there  can  be  no  question  that  the  act  of  plaintiff  in 
uncoupling  the  hose  after  lifting  the  pin  and  signaling  the  engineer  to 
go  ahead  was,  if  negligence,  a  proximate  cause  of  his  injuries.  The  rule 
is  well  established  in  this  State  that  to  submit  as  a  controverted  issue  a 
matter  about  which  there  is  no  conflict  in  the  evidence  is  error.  Cul- 
pepper V.  International  &  G.  N.  Ry.,  90  Texas,  204;  Gulf,  C.  &  S.  P. 
By.  V.  Bowland,  id.,  365;  Texas  &  Pac.  Ry.  v.  McCoy,  id.,  264;  Gulf, 
C.  &  S.  P.  Ry.  V.  Hill,  supra.) 

Again,  however,  the  question  is  whether  the  jury  were  misled,  for  in 
the  absence  of  some  feature  of  the  charge  apparently  indicating  a  con- 
trary opinion  on  the  part  of  the  trial  judge,  all  the  probabilities  are 
that  the  jury  found  according  to  the  undisputed  proof. 

It  is  a  common  thing  for  Appellate  Courts  to  look  to  the  state  of  the 
proof  in  determining  whether  some  slight  error  either  of  law  or  pro- 
cedure is  harmless.  The  fact  that  the  evidence  strongly  preponderates 
in  favor  of  the  verdict  is  of  weight  in  such  an  inquiry.  If  the  evidence 
in  support  of  the  verdict  is  slight  or  the  verdict  is  against  its  pre- 
ponderance the  questionable  result  will  usually  be  ascribed  to  the  error 
and  the  judgment  will  be  reversed. 

In  each  of  the  cited  cases  (supra)  reported  in  90  Texas,  the  trial 
court  not  only  submitted  as  an  issuable  inquiry  the  question  whether  if 
plaintiff  was  guilty  of  contributory  negligence  it  contributed  to  cause 
the  accident,  when  the  undisputed  proof  was  that  it  did,  but  the  con- 
verse of  the  proposition  was  distinctly  put  and  the  jury  instructed  that 
though  they  might  find  that  plaintiff  was  guilty  of  negligence  as  alleged, 
jet  if  they  further  found  that  it  did  not  contribute  to  bring  about  his 
injury  it  would  not  bar  a  recovery.  As  thus  emphasized  the  court  held 
in  the  light  of  the  evidence  in  those  cases  that  the  error  was  harmful. 
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In  Hill's  case,  supra,  this  court  held  a  like  charge  error,  but  as  tlM 
judgment  in  that  cause  was  reversed  upon  another  point  the  question 
of  harmless  error  was  not  considered.  In  the  light  of  the  entire  charge 
and  the  evidence  in  this  case  there  is  no  reason  to  apprehend  that  the 
jury  were  influenced  by  the  charge  complained  of  to  find  against  the 
undisputed  proof.    The  assignment  is  overruled. 

The  verdict  is  assailed  as  excessive.  The  plaintiff  was  21  years  old 
at  the  time  of  the  Accident  and  was  earning  from  $80  to  $100  per  month. 
His  life  expectancy  was  over  41  years.  As  a  result  of  the  accident  he 
has  lost  his  right  arm  between  the  shoulder  and  elbow.  His  suffering 
was  great  and  had  not  entirely  ceased  at  the  date  of  the  trial.  While 
the  sum  awarded  is  a  large  amount  of  money  we  can  not  say  in  the  light 
of  the  facts  that  it  is  more  than  enough  for  compensation. 

Other  assignments  are  urged  but  they  do  not  require  detailed  dis- 
cussion. They  are  without  merit.  The  evidence  supports  the  judgment 
and  the  trial  was  fair.    The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


TBx:Afi  &  New  Oblbaks  Railway  .Company  v.  Pat  Cokway. 

Decided  October  80,  1900. 

1. — ^Personal  I]iJ«riei--Goiipli]ic  Cars— AUeged  Contributory  Vegligemoe. 

The  plaintiff,  a  brakeman,  in  undertaking  to  eoaple  two  freight  cars  equipped 
with  automatic  couplings,  placed  his  foot  against  one  of  the  drawheads  for  the 
purpose  of  pushing  it  In  place  to  meet  the  other  drawhead  as  they  came  to- 
gether; he  expected  it  to  yield  about  an  inch;  it  in  fact  slid  about  six  or  eight 
Eiches,  threw  him  off  his  balance,  his  foot  slipped  between  the  drawheads  and 
was  crushed.  Evidence  considered,  and  held  not  to  sustain  an  assignment  that 
the  acts  of  plaintiff  constituted  negligence  per  se. 

a. — ^Bule  of  Company — ^Habitual  Violation — ^DistlnctloA. 

In  this  State  it  may  be  shown  by  circumstances,  such  as  universal  disre- 
gard and  lack  of  effort  to  enforce,  that  a  rule  of  a  company  for  the  government 
and  guidance  of  its  employes,  has  been  abrogated  or  abandoned.  A  distinction 
is  drawn,  however,  between  a  rule  made  for  the  company's  own  ends  and  pur- 
poses and  one  designed  solely  for  the  safetv  of  its  servants;  it  is  only  a  rule  of 
the  first  class  that  should  be  held  abanaoaed  by  habitual  violation.  Justice 
Pleasants  does  not  assent  to  this  distinction. 

a. — ^Asiumed  Kltk— ^uettloa  of  Taet. 

Whether  or  not  the  plaintiff  did  in  fact  see  and  know  that  the  drawhead 
was  out  of  repair,  or  ought  to  have  seen  it,  under  the  circumstanoes  stated,  and 
so  assumed  the  risk,  was  a  question  of  fact  for  the  jury  under  all  the  evidence. 

4. — ^Argument  of  Conniel — Reasonable  Inferenoe. 

Counsel  for  plaintiff  in  his  opening  argument,  in  speaking  of  a  rule  of  the 
defendant  company  forbidding  brakemen  from  using  their  feet  in  making  coup- 
lings, said  that  the  rule  was  never  intended  to  prevent  the  practice,  but  only  for 
use  in  defending  litigation.  The  evidence  showing  that  the  rule  had,  in  fact, 
never  been  enforced,  the  aigument  was  not  reversible  error.  In  the  very  nature 
of  things  in  argument  the  field  of  inferenoe  from  a  given  or  assumed  state  of 
facts  is  necessarily  large. 

5. — Same — ^Reprimand— Withdrawal. 

When  the  language  of  counsel,  although  in  distinct  violation  of  the  rnlee 
^ing  arguments  More  juries,  is  rebuked  by  the  court,  withdrawn  by  coun- 
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mJ,  and  the  jury  ave  iBstraoted  hj  the  court-  to  disregard  the  same,  it  is  ordi- 
narilj  considered  a  sufficient  correction  of  the  error. 

6« — OoBtrlbntory  Hegligence— Burden  of  Proof. 

The  burden  of  establishing  contributoiy  negligence  is  upon  the  defendant 
in  a  suit  for  damages,  exoept  where  the  plaintifiTs  evidence  convicts  him  prima 
facie  of  contributoiy  nc^licence,  in  whidi  event  he  must  adduce  proof  explaining 
or  excusing  his  apparent  fault.    Charge  considered  and  approved. 

7^ — VoreigH  Oars— Duty  of  Inipeotioa. 

In  this  State  the  carrier's  duty  of  inspection  extends  to  ears  of  another 
oompany  as  well  as  to  its  own,  whenever  the  carrier's  servants  are  required  to 
hanale  them.  Where,  in  handling  cars  on  a  transfer  track,  the  said  cars  being 
in  the  possession  of  another  company  and  not  intended  to  be  used  by  defendant, 
a  servant  is  injured  by  reason  of  defects  in  said  cars,  the  master  is  responsible. 

8. — ^Rxeeflcfye  Yerdlet — ^Remittitur. 

Althou^  the  plaintiff's  foot  and  ankle  were  crushed,  and,  after  several 
months  of  severe  pain,  the  leg  was  amputated  between  the  ankle  and  knee,  and 
his  artificial  limb  up  to  the  time  of  tne  trial  caused  him  some  pain,  and  the 
plaintiff  was  30  years  of  age  and  earning  between  $80  and  $100  per  month,  still, 
a  verdict  for  $20,000  was  excessive,  and  indicated  that  the  jury  was  influenced 
by  some  improper  motive.    A  remittitur  of  $6,000  required. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  L.'B.  Hightower. 

Baker,  Botts,  Parker  <&  Oarwood,  Chester  dk  Chester  and  J,  8,  Mc- 
Eachin,  for  appellant. — ^The  act  of  attempting  to  make  the  coupling 
with  his  foot,  as  appellee  did^  was  so  opposed  to  the  dictates  of  common 
prudence  that  it  may  be  said  without  hesitation  or  doubt  that  no  careful 
person  would  have  done  so.  It  was  negligence  per  se^  and  the  proximate 
cause  of  the  injury.  Houston  &  T.  C.  By.  v.  Myers,  55  Texas,  117; 
Matthews  v.  Missouri,  E.  &  T.  By.,  4  Texas  Ct.  Bep.,  266 ;  International 
A  Q.  N.  By.  V.  DeOIlos,  8  Texas  "^Ct.  Bep.,  211 ;  Elmore  v.  Seaboard  Air 
Line,  131  N.  Car.,  569;  Darrocutts  v.  Chesapeake  &  0.  Bv.,  83  Va., 
288;  Karrer  v.  Detroit,  G.  H.  &  M.  By.,  76  Mich.,  400:  Bichmond  & 
D.  By.  V.  Pannill,  89  Va.,  552. 

The  verdict  of  the  jur}'  acquitting  the  defendant  of  contributory  neg- 
ligence is  based  upon  insufficient  evidence,  and  is  manifestly  against  the 
truth  of  the  case.  Galveston,  H.  &  S.  A.  By.  v.  Walker,  12  Texas  Ct. 
Bep.,  225;  Houston  &  T.  C.  Bv.  v.  Myers,  55  Texas,  117;  Gulf,  C.  &  S. 
F.  By.  V.  Wilson,  1  Texas  Ct.  Bep.,  135 ;  Gulf,  C.  &  S.  P.  By.  v.  Wilson, 
1  Texas  Ct.  Bep.,  629;  Willis  v.  Lewis,  28  Texas,  185;  Diramitt  v. 
Bobbins,  74  Texas,  441;  Gulf,  C.  &  S.  P.  By.  v.  Lovett,  7  Texas  Ct. 
Sep.,  721. 

Appellant  performed  his  work  in  a  needlessly  dangerous  manner,  and 
for  tiiat  reason  can  not  recover.  Texas  &  P.  By.  v.  Bradford,  66  Texas, 
732;  Welch  v.  Brainard,  65  N.  W.  Bep.,  667;  Moore  v.  Kansas  City, 
P.  S.  A  M.  By.  (Mo.),  12  A.  &  E.  By.  Cas.,  N.  S.,  580. 

Where  an  injured  party  has  assumed  an  unnecessarily  exposed  position, 
and  such  position  is  the  proximate  cause  of  his  injury,  he  is  not  entitled 
to  recover.  Gulf,  C.  &  S.  P.  By.  v.  Lovett,  7  Texas  Ct.  Bep.,  721 ; 
Baltimore  &  P.  By.  v.  Jones,  95  XJ.  S.,  439. 

TTie  plaintiff  assumed  the  risk  of  coupling  the  cars  by  going  in 
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between  and  using  his  feet,  in  the  manner  and  under  the  circumstances 
shown  by  his  testimony.  Hynson  v.  St.  Louis  S.  W.  By.  Co.,  86  S. 
W.  Bep.,  928;  Pilkinton  v.  Gulf,  C.  &  S.  F.  By.  Co.,  70  Texas,  226; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Adams,  58  S.  W.  Bep.,  831;  San 
Antonio  &  A.  P.  By.  v.  Wallace,  76  Texas,  636 ;  Galveston,  H.  &  S.  A. 
By.  v.  Brown,  63  S.  W.  Bep.,  305;  Bogers  v.  Galveston  City  By.,  76 
Texas,  505 ;  St.  Louis  &  S.  F.  By.  Co.  v.  Nelson,  20  Texas  Civ.  App., 
536 ;  Matthews  v.  Missouri,  K.  &  T.  By.,  4  Texas  Ct.  Bep.,  266 ;  Mexican 
Cent.  By.  Co.  v.  Shean,  18  S.  W.  Bep.,  151 ;  Galveston,  H.  &  S.  A.  By. 
Co.  V.  Lempe,  59  Texas,  19 ;  Texas,  S.  V.  &  N.  W.  By.  Co.  v.  Guy,  23 
S.  W.  Bep.,  633 ;  Elmore  v.  Seaboard  Air  Line,  131  N.  Car.,  569. 

A  verdict  for  twenty  thousand  dollars  under  the  facts  and  circum- 
stances enumerated  in  the  foregoing  assignment  is  grossly  excessive. 
San  Antonio  &  A.  P.  Bv.  v.  Connell,  m  S.  W.  Bep.,  248 ;  Galveston,  H. 
&  S.  A.  By.  V.  Bernard,  57  S.  W.  Bep.,  686;  Gulf,  C.  &  S.  F.  Bv.  v. 
Willson,  1  Texas  Ct.  Bep.,  629;  Gulf,  C.  &  S.  F.  By.  v.  Willson,  1 
Texas  Ct.  Bep.,  135;  Texas  &  Ft.  S.  By.  v.  Hartinett,  8  Texas  Ct.  Bep., 
161. 

It  was  not  the  province  of  the  jury  to  determine  where  the  burden 
of  proof  rested.  The  effect  of  the  charge  was  to  leave  it  to  the  jury  to 
say  upon  which  of  the  parties  the  burden  of  proof  rested.  Under  the 
pleading  and  evidence,  the  burden  was  upon  the  plaintiff  to  acquit 
himself  of  contributory  negligence,  and  the  court  should  have  so  in- 
structed the  jurv.  Gulf,  C.  &  S.  F.  By.  v.  Shieder,  88  Texas,  152; 
Texas  &  P.  Bv.'  v.  Murphy,  46  Texas,  363;  Texas  &  N.  0.  Bv.  v. 
Crowder,  63  Texas,  502;  Missouri,  K.  &  T.  By.  v.  Jollv,  6  Texas  Ct. 
Bep.,  939 ;  Dallas  &  W.  By.  v.  Spicker,  61  Texas,  429 ;  Murray  v.  Gulf, 
C.  &  S.  F.  By.,  73  Texas,  4 ;  Houston  &  T.  C.  By.  v.  Cowser,  57  Texas, 
302 ;  Ball  v.  City  of  El  Paso,  5  Texas  Civ.  App.,  221. 

The  correct  rule,  where  cars  of  a  foreign  line  are  handled,  is  that 
appellant  should  have  exercised  ordinary  care  in  the  matter  of  furnish- 
ing safe  appliances,  and  when  that  has  been  done,  its  full  duty  has  been 
discharged.  Galveston,  H.  &  S.  A.  Bv.  v.  Perry,  10  Texas  Ct.  Bep., 
669;  International  &  G.  N.  By.  v.  Bell, '75  Texas,  51 ;  St.  Louis  &  S.  W. 
Bv.  V.  Corrigan,  10  Texas  Ct.  Bep.,  696;  Alexander  v.  Bobertson,  86 
Texas,  511. 

Lovejoy  &  Malevinsh/,  for  appellee. — The  plaintiff,  Pat  Conway,  was 
not  injured  on  account  of  an  assumed  risk.  The  great  weight  and  pre- 
ponderance of  the  credible  testimony  establishes  the  fact  that  his 
injuries  were  directly  and  proximately  caused  by  the  negligence  of  the 
defendant  in  demanding  that  Conway  couple  two  cars,  one  of  which  had 
a  coupling  apparatus  in  a  defective  condition,  and  the  undisputed  evi- 
dence showed  that  he  did  not  know  of  its  defective  condition  until  he 
was  caught  and  injured.  Texas  &  N.  0.  By.  v.  Bingle,  91  Texas,  288; 
Missouri,  K.  &  T.  Bv.  v.  Hannig,  91  Texas,  350 ;  Dupree  v.  Alexander, 
68  S.  W.  Bep.,  739 ;  Texas  &  Ft.  S.  Bv.  v.  Hartnett,  75  S.  W.  Bep.,  809 ; 
Houston  El.  Co.  v.  Bobinson,  76  S.  W.  Bep.,  210;  Texas  &  K  0.  Bv. 
V.  Kelly,  8  Texas  Ct.  Bep..  700. 

Upon  the  proposition  that  the  evidence  was  legally  sufficient  to  justify 
the  charge  and  verdict,  see:    Brown  v.  Sullivan,  71  Texas,  470;  Houston 
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E.  &  W.  T.  By.  V.  Simpson,  81  S.  W.  Bep.,  353;  Ft.  Worth  &  D.  C. 
By.  V.  Bobertson,  16  S.  W.  Bep.,  1093 ;  Texas  &  Pac.  By.  v.  Curry,  64 
Texas,  87;  Schmitz  v.  St.  Louis  &  I.  M.  &  S.  By.  Co.,  24  S.  W.  Bep., 
477;  "Watson  on  Damages,  sec.  319,  p.  403;  sec.  440,  p.  556;  Voorhies 
on  Damages  for  Personal  Injuries,  sec.  173. 

Upon  the  proposition  that  the  verdict  is  not  excessive  we  cite  the 
following  authorities:  Texarkana  &  Ft»  S.  By.  v.  ToUiver,  11  Texas 
Ct.  Bep.,  632;  injurv,  loss  of  leg;  verdict,  $19,500;  Galveston,  H.  & 
S.  A.  By.  V.  Abbey,  68  S.  W.  Bep.,  293;  loss  of  leg;  verdict,  $16,000; 
Galveston,  H.  &  N.  By.  v.  Newport,  65  S.  W.  Bep.,  657;  loss  of  leg; 
verdict,  $15,000;  San  Antonio  &  A.  P.  By.  v.  Connell,  66  S.  W.  Bep., 
246;  lefiT  crippled;  verdict,  $16,000;  Galveston,  H.  &  S.  A.  By.  v.  Scott, 
50  S.  W.  Bep.,  477;  loss  of  foot;  verdict,  $15,000;  Galveston,  H.  &  S. 
A.  By.  V.  Hynes,  50  S.  W.  Bep.,  624;  loss  of  leg;  verdict,  $18,000; 
Gulf,  C.  &  S.  F.  By.  v.  Shelton,  69  S.  W.  Bep.,  653 ;  loss  of  two  legs ; 
verdict,  $35,000;  Texas  &  N.  0.  By.  v.  Kelly,  8  Texas  Ct.  Bep.,  702; 
legs  paralyzed;  verdict,  $30,000;  Ehrman  v.  Brooklyn  City  By.,  14 
N.  Y.  Sup.,  336;  loss  of  leg;  verdict,  $25,000;  Williamson  v.  Brooklyn 
Heights  By.,  65  N.  Y.  Sup.,  1054 ;  loss  of  leg ;  verdict,  $22,500. 

The  trial  court  did  not  err  in  that  paragraph  of  its  charge  upon  the 
burden  of  proof  on  the  issue  of  contributory  negligence,  as  set  out  in 
the  ninth  assignment  of  error.  Gulf,  C.  4;  S.  F.  By.  v.  Shieder,  88 
Texas,  152;  Texas  &  P.  By.  v.  Beed,  88  Texas,  439;  International  & 
G.  N.  By.  V.  Harris,  67  S.  W.  Bep.,  315;  Gulf,  C.  &  S.  F.  By.  v. 
Howard,  96  Texas,  585-;  General  Elec.  Co.  v.  Murray,  7  Texas  Ct.  Bep., 
219;  GuU,  C.  &  S.  F.  By.  v.  Hill,  5  Texas  Ct.  Bep.,  232. 

GILL,  Chief  Justice. — Pat  Conway  brought  this  suit  against  the 
Texas  &  New  Orleans  Bailway  Company  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  him  as  a  result  of  the 
negligence  of  the  company. 

Defendant  answered  by  general  denial,  and  specially  pleaded  assumed 
risk,  contributory  negligence  and  the  fact  that  the  cars  which  are 
alleged  to  have  caused  the  'injury  were  not  in  possession  of  the  company 
nor  intended  to  be  incorporated  in  defendant's  train. 

A  jury  trial  resulted  in  a  verdict  and  judgment  for  $20,000  from 
which  the  defendant  has  appealed. 

In  June,  1903,  the  plaintiff  was  serving  as  brakeman  on  one  of  de- 
fendant's trains.  When  the  train  arrived  at  Nacogdoches  it  became 
necessary  to  set  some  of  its  cars  on  a  track  or  spur  connecting  defend- 
ant's road  with  the  Houston,  East  &  West  Texas  Bailway,  which  also 
passes  that  point.  There  were  two  cars  already  upon  this  track  and 
under  the  control  of  the  Houston,  East  &  West  Texas  Bailway  Company. 
The  engine  and  two  or  three  cars  were  detached  from  defendant's  train 
and  backed  in  on  a  spur  for  the  purpose  named.  In  order  to  properly 
do  the  work  it  was  necessary  to  couple  together  the  two  cars  already 
on  the  track  and  several  feet  apart.  This  duty  fell  to  the  lot  of  plain- 
tiff. He  went  between  the  cars,  adjusted  the  coupling  apparatus  and 
signaled  the  engineer  to  back  the  cars  together.  The  couplers  though 
automatic  failed  to  connect,  whereupon  at  the  signal  of  plaintiff  the 
en^neer  moved  the  car  forward  about  half  a  car  length.     Plaintiff 
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then  discovered  that  the  coupler  on  the  stationary  car  was  not  in  the 
position  to  meet  exactly  the  face  of  the  opposing  coupler,  so  he  signaled 
the  engineer  to  back  again  and  while  the  cars  were  slowly  approaching 
and  only  a  short  distance  away  he  undertook  with  his  foot  to  push  into 
position  the  draw-head  of  the  standing  car.  The  draw-heads  came 
together,  badly  crushing  his  foot  and  ankle. 

Up  to  this  point  the  evidence  is  undiluted.  Plainti£Ps  theory  of  the 
accident  as  disclosed  by  his  testimony  and  that  of  his  two  witnesses  is  in 
substance  as  follows : 

A  draw-jiead  in  good  repair  has  a  lateral  play  in  its  bearings  of  about 
ly^  inches.  It  is  usual  and  proper  to  adjust  them  either  with  the  hand 
or  the  foot  and  no  rule  prescribe  the  proper  method  in  this  respect.  It 
is  also  true  that  it  can  not  always  be  told  just  exactly  how  much  a  draw- 
head  must  be  moved  until  tiie  opposite  draw-head  is  very  close — say 
within  a  foot  or  two  of  it  This  was  so  in  this  instance,  so  the  plaintiff 
placed  his  foot  on  the  shoulder  of  the  draw-head  and  waiting  until  the 
approaching  draw-head  was  within  a  short  distance  gave  it  a  push  with 
his  foot,  holding  with  his  hand  to  a  rod  on  the  standing  car  to  balance 
himself.  When  he  gave  the  push  he  expected  the  draw-head  to  .yield 
about  an  inch.  It  in  fact  slid  about  six  or  eight  inches,  threw  him  off 
his  balance,  his  foot  slipped  between  the  draw-heads  and  was  crushed. 
He  had  not  examined  the  draw-head  to  see  if  it  had  excessive  play  nor 
did  he  discover  it  was  out  of  order  in  his  cursory  examination  as  to  its 
proper  adjustment  when  he  first  entered  between  the  cars. 

His  fellow  brakeman,  Skinner,  testified  that  he  examined  the  draw- 
head  a  few  minutes  after  the  accident.  That  he  found  the  draft  timbers 
*'chawed^'  out  at  the  ends,  the  chafing  irons  gone  and  two  inside  draft 
timber  bolts  broken  and  that  as  a  result  tiie  draw-head  had  a  lateral 
play  of  about  six  or  eight  inches.  He  stated  there  was  no  trouble  to  see 
this  condition  when  you  went  and  looked  at  it.  ICo  one  saw  the  accident 
except  the  plaintiff.  The  defendant  also  introduced  several  witnesses 
who  testified  positively  that  the  draw-head  was  in  perfect  condition  and 
had  a  lateral  play  not  to  exceed  li/^  inches.  The  first  effort  made  to 
couple  the  cars  after  the  accident  was  successful. 

Plaintiff  admitted  there  was  a  printed  rule  of  the  company  forbidding 
a  brakeman  to  go  in  between  cars,  while  in  motion,  for  any  purpose, 
but  there  was  evidence  tending  to  show  that  it  had  fallen  into  disuse  for 
lack  of  observance  and  enforcement  and  that  brakemen  were  not  ex- 
pected to  observe  it  when  the  work  required  haste. 

Skinner's  testimony  was  sharply  contradicted  by  defendant's  witnesses 
and  testimony  tending  to  affect  his  credibility  was  adduced* 

Under  the  first  assignment  the  verdict  is  assailed  as  unsupported  by 
the  evidence  on  the  ground  that  the  accident  was  clearly  shown  to  be 
due  to  plaintiff's  negligent  act  in  going  between  the  moving  cars  and 
undertaking  to  adjust  the  draw-heads  with  his  foot.  It  is  argued  on 
this  point  that  the  plaintiff's  act  was  so  opposed  to  the  dictates  of  com- 
mon prudence  as  to  establish  of  itself  contributory  negligence  on  his 
part.  The  record  does  not  contain  a  description  of  the  construction  and 
operation  of  the  draw-heads  in  question  so  we  can  not  proceed  upon  the 
theory  that  anything  in  their  structure — if  they  were  in  good  repair — 
Tendered  plaintiff's  act  imprudent  or  dangerous  even  had  he  left  his 
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foot  where  he  intended  to  place  it  until  the  draw-heads  actually  came 
in  contact  In  addition  to  this  it  came  from  the  mouths  of  witnesses 
of  both  the  litigants  not  only  that  the  act  of  plaintiff  in  going  between 
the  cars  and  adjusting  the  draw-heads  was  a  common  practice  of  all 
bTBkemen,  but  that  the  company's  rule  was  not  observed  nor  was  any 
effort  made  to  enforce  it. 

In  this  state  of  the  record  we  are  unable  to  conclude  that  even  a 
preponderance  of  the  evidence  appears  to  favor  the  assertion  that  plain- 
tiff was  negligent.  Counsel  for  defendant  in  discussing  Houston  &  T. 
C.  Ry.  T.  Myers,  55  Texas,  117,  in  which  it  was  held  that  it  was  neg- 
ligent and  an  assumption  of  the  risk  for  a  brakeman  to  undertake  to 
make  a  coupling  with  a  piece  of  chain  instead  of  the  regular  link  and 
pin,  remarls  iiiat  in  this  case  the  plaintiff  substituted  his  foot  for  the 
lever.  This  is  not  accurate.  There  is  no  hint  in  the  record  that  the 
draw-head  could  have  been  adjusted  laterally  by  the  use  of  the  lever. 
Cases  are  cited  from  other  jurisdictions  in  which  an  effort  to  kick  a 
draw-head  into  position  is  held  to  be  negligence.  In  Darrocutt  v. 
Chesapeake  &  0.  By.,  2  S.  E.  Bep.,  511  (83  Va.,  288),  and  in  Earrer 
v.  Detroit,  G.  H.  &  M.  By.,  43  N.  W.  Bep.,  370  (76  Mich.,  400)  (two 
of  the  cases  cited),  a  rule  of  the  company  held  to  be  in  force  had  much 
to  do  with  the  court's  conclusion.  In  Elmore  v.  Seaboard  Air  Line,  42 
S.  E.  Bep.,  989  (131 JST.  Car.,  569),  the  draw  bar  had  no  excessive  lateral 
play  and  the  injury  was  caused  by  a  defect  of  which  the  plaintiff  had 
knowledge,  a  recovery  of  course  was  properly  denied. 

In  this  State  it  may  be  shown  by  circumstances,  such  as  universal 
disregard  and  lack  of  effort  to  enforce,  that  a  rule  has  been  abrogated  or 
abandoned.  It  is  also  true  in  this  State  that  the  violation  of  a  rule  in 
actval  force  is  not  per  se  negligence.  (Galveston,  H.  &  S.  A.  By.  Co. 
V.  Adams,  94  Texas,  106 ;  Bailway  Company  v.  Cornell,  69  S.  W.  Bep., 
980.) 

The  third  proposition  is  not  germane  to  the  assignment  and  will 
not  be  considered.    The  assignment  is  overruled. 

However,  the  writer  can  not  forbear  to  remark  in  passing  that  in  his 
(pinion  there  is  room  for  distinction  between  a  rule  made  for  the 
railway  company's  own  ends  and  purposes  and  one  deeigned  solely  for 
the  safety  of  the  servant.  If  the  former  are  persistently  and  generally 
ignored  or  violated  without  reprimand  it  may  well  be  concluded  that 
the  company  for  its  own  reasons  had  abandoned  them.  But  of  rules 
falling  within  the  second  class  the  same  can  not  fairly  be  said.  Bailways 
have  at  vast  expense  equipped  their  freight  cars  with  safety  coupling 
apparatus  in  response  to  a  requirement  of  law.  This  equipment  is 
chiefly  designed  for  the  protection  of  the  life  and  limb  of  the  operatives 
and  enables  them  to  couple  and  uncouple  without  going  between  the 
cars*  The  company  in  furtherance  of  the  same  purpose  has  published 
a  printed  rule  advising  its  employes  not  only  that  they  are  not  required 
to  go  in  between  the  moving  cars  for  any  purpose,  but  that  they  are 
forbidden  to  do  so.  Surely  the  burden  of  enforcing  this  rule  by  dis- 
charging or  suspending  operatives  who  were  not  careful  of  their  own 
safety  ought  not  to  be  imposed  on  the  company.  Of  course  we  have  a 
different  case  where  it  is  shown  that  the  company  insists  upon  the  dis- 
regard of  the  rule  in  order  to  hasten  the  work.    We  speak  only  of  the 
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doctrine  that  a  rule  may  be  shown  to  be  inoperative  by  mere  proof  of 
habitual  disregard  and  failure  to  enforce.  To  this  Justice  Pleasants 
does  not  assent.    Justice  Seese  concurs. 

The  second  assignment  as  presented  in  the  brief  embodies  original 
numbers  3,  4  and  5.  Number  3  complains  of  the  refusal  of  the  trial 
court  to  grant  a  new  trial  on  the  ground  that  the  evidence  shows  that 
if  the  draw-head  was  in  the  condition  described  by  Skinner  it  was  or 
ought  to  have  been  seen  by  plaintiff  and  therefore  he  assumed  the  risk 
of  its  use.  Under  4  and  5  it  is  asserted  that  the  overwhelming  pre- 
ponderance of  the  evidence  shows  that  the  draw-head  was  not  out  of 
repair  in  the  respect  complained  of,  and  therefore  the  accident  was  due 
to  some  other  cause. 

In  disposing  of  No.  3,  supra,  it  must  be  admitted  that  in  view  of 
Skinner's  description  of  the  condition  of  the  drawhead  it  is  remarkable 
that  it  was  not  seen  by  plaintiff  when  he  first  arranged  the  knuckle, 
but  again  we  are  confronted  with  the  diflSculty  due  to  tiie  utter  absence 
from  the  record  of  any  detailed  description  of  the  construction  of  a 
drawhead,  or  any  evidence  as  to  whether  the  defect  was  open  to  the 
casual  glance  of  one  busily  engaged  in  work  or  was  obstructed  by  other 
parts  of  the  apparatus.  It  is  true  Skinner  says  he  had  but  to  look  and 
see  the  defects  he  describes,  but  he  went  to  look  for  defects.  The  plain- 
tiff swears  he  did  not  see  them.  Whether  he  ought  to  have  seen  was 
a  question  for  the  jury  under  the  facts  and  they  have  determined  the 
issue  in  his  favor  upon  what  appears  to  be  suflScient  evidence. 

Nos.  4  and  5  are  overruled  because. in  our  opinion  the  question  of 
credibility  under  the  facts  of  this  case  is  solely  for  the  jury,  and  we  do 
not  feel  authorized  to  disturb  their  conclusion. 

The  sixth  assignment  waa  disposed  of  with  what  was  said  by  us  in 
regard  to  the  first. 

Counsel  for  appellee  in  his  opening  argument  used  the  following 
language : 

"It  is  the  universal  custom  and  practice  of  brakemen  and  switchmen 
to  use  their  feet  to  shove  these  drawheads  in  place  in  order  to  make  the 
cars  couple  as  they  are  coming  together,  and  has  always  been  the  prac- 
tice, as  shown  by  the  evidence  in  this  case,  and  the  officers  of  the  rail- 
road company  knew  it,  and  have  always  known  it,  and  this  rule,  pleaded 
by  them  in  defense  of  this  case,  was  never  intended  to  prevent  the  prac- 
tice of  using  the  feet  in  making  couplings,  but  this  rule  was  made  for 
the  sole  and  only  purpose  to  defend  law  suits  with/'  The  language  was 
excepted  to  and  the  court  has  allowed  the  bill  without  qualification  and 
the  matter  is  here  presented  as  error.  As  stated  before,  there  was  ample 
evidence  that  the  rule  was  not  regarded  and  had  never  been  enforced. 
It  was  contended  by  plaintiff,  and  he  sought  to  prove  it,  that  the  com- 
pany did  not  expect  the  rule  to  be  observed  as  it  seriously  retarded  the 
work.  If  it  is  true  the  rule  was  made  and  never  enforced;  that  the 
company's  interests  induced  it  to  wink  at  its  violation,  or  else  to  re- 
quire it,  we  can  not  say  that  counsel  was  indulging  in  an  impossible 
inference  when  he  said  the  rule  was  made  for  use  in  defending  litiga- 
tion. In  the  very  nature  of  things  when  it  comes  to  argument  the  field 
of  inference  from  a  given  or  assumed  state  of  facts  is  large.  If  the 
inference  is  not  fair  the  jury  ought  not  to  sustain  it.  but  that  the 
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inference  contended  for  is  not  the  most  probable  or  is  even  improbable 
does  not  forbid  the  contention.    The  assignment  can  not  be  sustained. 

The  language  of  other  counsel  for  appellee  in  the  closing  argument, 
88  set  out  in  the  sixth  assignment,  was  a  distinct  and  reprehensible  vio- 
lation of  the  proprieties  of  debate  and  the  rules  designed  to  govern  argu- 
ments of  causes  before  juries.  It  received,  however,  not  only  the  prompt 
reprimand  of  the  trial  court,  but  counsel  also  withdrew  it  and  the  court 
distinctly  instructed  the  jury  not  to  consider  it  or  be  influenced  by  it. 
Ordinarily  this  is  regarded  as  a  suflBcient  correction  of  the  error  and  we 
so  regard  it  imder  the  facts  of  this  case. 

The  ninth  assignment  is  addressed  to  the  paragraph  of  the  court^s 
main  charge  in  which  the  jury  are  instructed  tiiat  "the  burden  of  proof 
is  on  the  defendant  in  this  case,  to  prove  by  a  preponderance  of  the 
evidence  that  the  plaintiff  was  guilty  of  contributory  negligence,  unless 
the  evidence  of  the  plaintiff,  or  his  own  witnesses,  shows  him  guilty  of 
contributory  negligence,  in  which  event  your  verdict  should  be  in  favor 
of  the  defendant.'*  The  ground  of  objection  as  disclosed  by  the  propo- 
sition is  that  it  erroneously  leaves  to  the  jury  to  determine  where  the 
burden  rests.  The  rule  is  that  the  burden  of  establishing  that  defense 
is  upon  the  defendant,  except  where  the  plaintiff's  evidence  convicts  him 
prima  facte  of  contributory  negligence.  (Gulf,  C.  &  S.  P.  Ev.  v. 
Shieder,  88  Texas,  152 ;  Texas  &  Pac.  Ry.  v.  Reed,  88  Texas,  439 ;  Gulf, 
C.  ft  S.  P.  Ry.  V.  Howard,  96  Texas,  685)  in  which  event  he  of  course 
must  adduce  proof  explaining  or  excusing  his  apparent  fault.  The 
charge  complained  of  is  not  an  accurate  statement  of  the  law,  but  it  is 
ncjt  open  to  the  objection  urged  against  it.  The  jury  is  clearly  told 
that  the  burden  is  upon  defendant  except  in  the  event  the  defense  is 
established  by  plaintiff's  evidence.     The  assignment  is  without  merit. 

The  court  used  the  same  language  as  to  the  defense  of  assumed  risk, 
and  th6  point  here  made  against  it  is  that  under  the  facts  and  pleadings 
the  burden  was  on  the  plaintiff.  We  are  of  opinion  the  plaintiff's  proof 
did  not  establish  as  matter  of  law  either  negligence  on  his  part  or  the 
assumption  of  risk.    At  most,  it  standing  alone  made  an  issue  for  the 

The  further  point  is  made  against  the  verdict  that  the  plaintiff  ought 
in  no  event  to  recover,  because  the  cars  which  are  alleged  to  have  been 
defective  w^ere  neither  in  the  possession  nor  control  of  defendant  nor 
intended  to  be  incorporated  in  defendant's  train,  hence  there  was  no 
duty  to  inspect  and  repair.  It  is  the  rule  in  this  State  that  the  master's 
duty  of  inspection  should  extend  to  foreign  cars  as  well  as  its  own 
whenever  the  necessities  of  the  master  require  that  the  servant  shall 
handle  foreign  cars.  It  seems  to  us  the  rule  is  as  it  should  be.  The 
same  reason  existed  in  this  case  for  the  application  of  the  rule  as  if  the 
car  which  caused  the  accident  had  been  destined  for  incorporation  in 
defendant's  train.  When  plaintiff  arrived  at  Nacogdoches  he  had  no 
means  of  knowing  how  long  those  cars  had  been  at  that  point,  or  that 
they  were  not  in  the  custody  of  defendant.  The  duty  to  the  servant 
would  have  been  discharged  had  the  defendant  inspected  with  reasonable 
care  and  warned  the  plaintiff  of  defects  thus  discovered;  but  it  is  not 
the  law  that  defendant  owed  plaintiff  no  duty  as  to  the  cars  in  ques- 
tion.   Houston  &  T.  C.  Ry.  v.  Milam,  68  S.  W.  Rep.,  737;  Southern 
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Pac.  By.  V.  Winton,  66  S.  W.  Eep.,  481 ;  Missouri  Pac.  By.  v.  White,  76 
Texas^  103.)  The  assignments  addressed  both  to  the  proposition  of  law 
embodied  in  the  charge  upon  this  question,  and  the  law  applicable  to 
the  facts  proved,  are  overruled. 

We  are  of  opinion  the  evidence  sustains  the  verdict  on  the  issue  of 
liability. 

The  verdict  is  assailed  as  excessive.  The  immediate  consequence  of 
the  accident  was  the  crushing  of  plaintiff's  foot  and  ankle  which  was  of 
course  attended  with  great  pain.  The  physician  undertook  to  save  the 
member  and  avoid  amputation.  This  effort  covered  several  months, 
during  which  the  plaintiff  suffered  continually  and  intensely.  Ampu- 
tation finally  became  necessary  and  the  leg  was  cut  off  about  seven 
inches  below  the  knee  so  that  plaintiff's  permanent  injury  consists  of 
the  loss  of  that  part  of  his  limb.  The  stump  had  not  entirely  healed  at 
the  date  of  the  trial  and  his  artificial  limb  then  caused  him  some  pain. 
Plaintiff  was  30  years  of  age  when  he  was  injured,  was  in  good  health 
and  earning  from  $80  to  $100  a  month.  While  the  injury  is  serious  and 
the  suffering  was  great,  still  we  think  the  amount  awarded  was  much 
too  large.  So  much  so  as  to  lead  to  the  conclusion  that  the  jury  ru  fixing 
the  same  were  influenced  by  some  improper  motive.  It  has  therefore 
been  ordered  that  unless  the  plaintiff  shall  within  twenty  days  remit 
$5,000  of  the  judgment  it  shall  be  reversed  and  the  cause  remanded  upcm 
this  assignment.  The  facts  of  this  case  easily  distinguish  it  from  the 
ToUiver  case,  11  Texas  Ct.  Eep.,  632,  in  which  the  plaintiff  was  younger, 
the  injury  more  serious,  and  the  loss  in  decreased  earnings  much  greater. 

The  other  assignments  have  been  carefully  examined  and  have  been 
found  to  be  without  merit.  They  are  overruled  without  detailed  dis- 
cussion. 

Affinned* 

Writ  of  error  refused. 


C.  W.  Hahl  &  Company  v.  E.  S.  Wiokes. 

Decided  October  30,  1906. 

Land  Agent — Commissions. 

The  owner  of  land  placed  the  same  in  the  hands  of  an  agent  for  sale  at  a 
certain  price  net  to  the  owner,  the  agent  to  receive  as  his  compensation  all  he 
could  get  in  excess  of  said  price;  the  agent  brought  prospective  buyers  from  a 
distant  State  and  began  negotiations  for  the  sale  of  said  land  to  them;  while 
such  negotiations  were  pending  the  owner  secretly  met  the  purchasers  and  con- 
summated a  sale  of  the  land  to  them  at  a  price  in  excess  of  the  price  at  which 
the  agent  was  authorized  to  sell.  These  and  other  facts  considered,  and  held 
that  the  agent  was  entitled  to  the  difference  between  the  price  at  which  he  was 
authorized  to  sell  and  the  price  for  which  the  land  was  sold  by  the  owner,  and 
the  court  should  have  so  instructed  the  jury. 

Appeal  from  the  District  Court  of  Brazos  County.  Tried  below  be- 
fore Hon.  J.  C.  Scott. 

L.  B.  Moody,  Robert  Armstrong  and  A,  L.  Jackson,  for  appellants. — 
Under  the  evidence  in  this  case  the  court  should  have  instructed  a  ver- 
dict for  the  plaintiffs.  Graves  v.  Bains,  78  Texas,  94;  Conkling  v. 
Krakauer,  70  Texas,  738;  Bowser  v.  Field,  17  S.  W.  Rep.,  45;  Bogart 
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y.  MeWiUiasM,  31  S.  W.  Bep.,  434;  Cimliff  v.  Hangman,  71  S.  W. 
Bep.,  868;  McConoack  v.  Henderson,  75  S.  W.  Bep.,  171;  Smith  v. 
Truitt  et  aL,  80  S.  W.  Bep.,  687;  SussdorfE  v.  Schmidt,  65  N.  Y., 
319;  Stewart  v.  Mather,  32  Wis.,  344. 

Daremns  S  Butler,  for  appellee. — ^When  an  agent  is  authorized  to 
sell  property  for  an  agreed  price  net  to  the  owner  and  is  to  receive  as 
his  compensation  for  his  services  such  sum  as  he  may  obtain  for  the 
property  over  and  above  the  price  net  to  the  owner;  if  he  places  an  un- 
reasonable and  unconscionable  valuation  upon  said  property  far  in  ex- 
cess of  its  real  value,  and  by  reason  of  same  the  prospective  purchaser 
refuses  to  trade  with  him,  and  states  to  him  he  will  not  give  the  price 
demanded,  and  the  agent  makes  him  no  other  price  on  said  property, 
but  states  that  he  will  take  no  less  than  the  price  at  which  the  prop- 
erty was  offered  to  him,  and  the  prospective  purchaser  turns  it  down, 
and  informs  the  owner  of  the  land  that  he  will  not  buy,  but  has  turned 
down  the  proposition  and  terminates  negotiations  with  the  agent  for  the 
purchase  of  said  property,  he  is  then  not  entitled  to  compensation  on 
the  sale  of  the  land  afterwards  made,  although  he  may  have  found  the 
prospective  purchaser  and  been  the  cause  of  his  visiting  and  examining 
Uie  premises  and  property,  even  though  he  buys  from  the  owner  or 
through  the  owner's  agent  Land  Mortgage  Co.  v.  Hargis,  70  S.  W. 
Bep.,  362;  Duval  v.  Moody,  60  S.  W.  Bep.,  269;  2  Am.  &  Eng.  En. 
of  Law,  582,  583,  note;  Brown  v.  Shelton,  23  S.  W.  Bep.,  483;  Sib- 
bald  v.  Bethlehem  Iron  Co.,  38  Am.  Bep.,  441;  McClard  v.  Paine,  10 
Am.  Bep.,  431;  Qaveilon  v.  Tebbits,  24  Atl.  Bep.,  797;  Glasscock  v. 
Van  Fleet,  46  S.  W.  Bep.,  449. 

BEESE,  Associate  Justice.— C.  W.  Hahl  &  Co.  sued  E.  S.  Wickes 
for  $2,500  alleged  to  be  due  them  as  commissions  upon  the  sale  of 
Wickes'  plantation  under  a  special  contract  whereby  they  were  to  re- 
ceive as  commissions  all  they  could  sell  the  land,  teams,  implements 
and  crop  for  in  excess  of  $32,500.  It  was  alleged  that  by  Hahl  &  Co.'s 
procurement  the  plantation  bad  been  sold  for  $35,000  and  that  they 
were  entitled  to  $2,500  as  commission  under  their  contract  with  Wickes. 

Upon  titial  before  a  jury  there  was  a  verdict  and  judgment  for  de- 
fendant from  which  Hahl  ft  Co.  appeal. 

It  will  only  be  necessary  to  notice  the  first  assignment  of  error  which, 
in  the  view  we  take  of  the  evidence,  is  decisive  of  the  case.  This  assign- 
ment is  predicated  upon  the  refusal  of  the  court  to  instruct  the  jury 
to  return  a  verdict  for  plaintiff  for  the  amount  sued  for. 

There  is  no  material  conflict  in  the  evidence,  which  establishes  the 
following  facts :  Appellants  were  real  estate  agent's  living  in  Houston. 
Appellee  lived  at  Bryan,  and  owned  a  plantation  of  1,100  acres  of  land 
in  Port  Bend  County,  about  sixteen  miles  from  Houston.  Previous  to 
the  year  1904  appellee  placed  this  property  in  the  hands  of  appellants 
for  sale  and  appellants  had  advertised  the  property  for  sale  and  made 
efforts  to  sell  it.  In  1904  appellee  authorized  appellants  to  sell  the 
land  with  the  teams  (except  one  pair  of  mules)  farming  implements 
and  crop  then  on  the  place  for  $32,500  net  to  him,  appellants  to  have 
as  their  commissions  aU  they  could  get  in  excess  of  that  price.    During 
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the  month  of  September,  1904,  one  J.  T.  Tarrt,  one  of  appellants' 
agents  in  Illinois,  brought  some  prospective  land  buyers  to  Texas,  and 
among  them  I.  W.  Cook.  Not  being  satisfied  with  the  land  shown  him 
around  Houston,  but  expressing  a  desire  to  buy  rich  land,  appellants 
told  Cook  of  appellee's  plantation  and  he  agreed  to  go  and  look  at  it. 
Appellant  C.  W.  Hahl  then  called  up  appellee  at  Bryan  over  the  long- 
distance telephone  and  made  arrangements  with  him  to  have  his  man- 
ager, T.  W.  Whatley,  meet  appellant  Hahl  and  Cook  and  Tarrt  at  the 
railroad  station  and  take  them  over  the  plantation.  In  this  telephone 
conversation  appellants  also  wanted  to  know  if  there  had  been  any 
change  in  their  authority  to  sell  and  the  terms  and  conditions,  etc., 
and  was  assured  by  appellee  that  there  had  been  none.  Appellant  Hahl, 
his  agent  Tarrt,  and  Cook  went  to  the  plantation,  Whatley,  appellee's 
manager,  meeting  them  at  the  train  with  a  wagon.  After  showing  Cook 
over  the  plantation,  Hahl  offered  to  sell  it  to  him  for  $40,000  for 
the  plantation  alone,  which  Cook  said  was  too  high  and  he  declined  to 
buy  at  that  price.  Hahl  testified  that  he  did  not  intend  this  as  an  ul- 
timatum, but  only  as  a  "starter"  and  that  he  intended  to  come  down  in 
the  price  and  would,  to  have  effected  a  sale,  sold  the  plantation,  teams, 
implements  and  crops  for  $35,000  or  even  $33,000  rather  than  miss  a 
sale  to  Cook.  This  testimony  is  not  contradicted,  and  there  is  no  reason 
to  doubt  that  it  is  true,  from  the  circumstances  disclosed  by  the  evi- 
dence. 

Whatley,  appellee's  manager,  who  also  had  been  authorized  to  sell  the 
property,  for  which  appellee  had  agreed  to  give  him  a  commission  of 
$1,000,  which  fact  was  not  known  to  appellants,  spoke  to  Hahl  private- 
ly while  they  were  all  at  the  plantation  and  told  him  the  $40,000  was  too 
high ;  Wickes  was  very  anxious  to  sell  and  he  thought  Cook  would  give 
$35,000,  which  would  be  satisfactory  to  Wickes,  to  which  Hahl  replied 
that  he  would  be  able  to  make  the  sale  for  $40,000  and  refused  then 
to  price  the  property  at  any  less.  The  parties  all  stayed  at  the  planta- 
tion that  night  and  the  next  morning  all  of  them,  including  WTiatley, 
went  to  Sugarland  from  which  point  Hahl  was  to  return  to  Houston, 
and  Tarrt  and  Cook  were  to  go  to  Eagle  Lake  to  get  their  tickets  stamped 
for  return  to  Illinois,  and  return  to  Houston  and  meet  Hahl  there. 
Hahl's  train  left  first  and  after  he  had  gone,  Whatley  spoke  to  Cook 
privately  and  without  the  knowledge  of  Tarrt  and  asked  him  if  he 
intended  to  close  with  Hahl's  offer,  and  when  told  by  Cook  that  he  would 
not  buy  at  that  price  informed  Cook  that  he  was  authorized  to  sell  the 
property  including  teams,  tools  and  crop  for  $35,000.  Cook  told  him 
to  telephone  Wickes  to  meet  him  in  Houston  on  his  return  from  Eagle 
Lake,  which  Whatley  did.  Cook  and  Tarrt  went  to  Eagle  Lake  and 
the  same  evening  returned  to  Houston.  Cook  and  Tarrt  met  Hahl  at 
the  Bristol  Hotel,  but  after  some  conversation  Cook  excused  himself  and 
said  that  he  would  meet  Hahl  later  and  make  him  a  proposition.  Cook 
then  went  off,  met  Wickes  and  Whatley,  who  had  come  to  Houston  for 
that  purpose,  but  whose  presence  in  Houston  was  unknown  to  appel- 
lants, and  arranged  a  sale  of  the  property  for  $35,000,  Cook  putting  up 
$500  earnest  money  and  getting  a  written  contract  of  sale  which  was 
afterwards  consummated.  Wickes  at  first  referred  Cook  to  Whatley 
as  his  agent  and  the  sale  was  arranged  through  Whatley,  but  it  is 
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shown  that  Whatley  has  never  been  paid  any  commissions  for  making 
the  sale.  The  conclusion  is  unavoidable  that  Whatley  was  put  for- 
ward and  his  agency  made  use  of  for  the  purpose  of  avoiding  the  pay- 
ment of  commissions  to  appellants.  The  undisputed  evidence  shows 
that  Wickes  knew  that  Cook  had  been  brought  from  Illinois  by  appel- 
lants and  that  he  was  the  man  with  whom  appellants  had  been  dealing 
in  an  effort  to  sell  the  place,  as  referred  to  in  the  telephone  conversation. 
It  is  further  shown  that  the  visit  of  Whatley  and  Wickes  to  Houston 
and  their  presence  there  was  not  made  known  to  appellants,  who  knew 
nothing  of  the  deal  that  had  been  made  until  after  it  had  been  consum- 
mated, when  they  were  advised  by  a  letter  from  appellee  that  he  would 
take  his  farm  off  the  market  as  a  prospective  sale  had  been  made.  After 
Cook  left  Hahl  at  the  Bristol  Hotel,  Hahl  and  Tarrt  went  to  the  office 
of  appellants  and  waited  some  time,  expecting  Cook  to  come  as  he  had 
agreed.  The  evidence  leaves  no  doubt  that  if  he  had  done  so  it  was 
Hahl's  intention  to  renew  the  negotiations.  Cook  did  come  to  appel- 
lants' office  the  next  morning  and  upon  the  matter  being  taken  up, 
offered  Hahl  $30,000  for  the  property.  Cook  explains  this  by  saying 
that  if  he  could  have  bought  from  Hahl  at  that  price  he  would  have 
forfeited  his  option  on  the  trade  with  Wickes  and  closed  with  Hahl. 
Hahl  told  Cook  that  he  could  not  sell  for  that  price,  but  invited  him 
to  make  him  a  reasonable  offer,  to  which  Cook  replied  that  he  had  only 
twenty  minutes  to  catch  his  train  and  there  was  not  time.  Hahl  then 
invited  him  to  take  the  matter  up  with  his  agent,  Tarrt,  who  was  re- 
turning on  the  same  train,  and  then  the  matter  dropped  so  far  as  ne- 
gotiations between  appellants  and  Cook  are  concerned.  The  sale  to 
Cook  having  been  consummated  for  $35,000  appellants  demanded  $2,- 
500  commissions,  which  appellee  refused  to  pay. 

The  undisputed  evidence  shows  that  when  Cook  refused  the  $40,000 
offer  of  Hahl  the  negotiations  were  not  broken  pff.  Cook  left  for  Eagle 
Lake  and  returned  thence  to  Houston  in  company  with  Tarrt,  appel- 
lants' agent.  From  the  undisputed  evidence  the  conclusion  can  not  be 
avoided  that  Hahl  would  have  taken  up  the  matter  with  Cook  upon  his 
return  to  Houston  and  if  he  could  not  make  better  terms,  that  he  would 
have  sold  to  him  for  $35,000. 

From  these  facts  we  conclude  that  appellants  had  earned  and  are  en- 
titled to  the  commissions  claimed.  They  were  the  procuring  cause  of 
the  sale.  But  for  the  interference  of  Whatley  and  appellee  there  can 
be  no  doubt  that  the  sale  would  have  been  made  by  appellants.  They 
should  have  been  given  a  chance  to  do  so.  Appellee  was  not  justified 
merely  because  Cook  had  refused  Hahl's  first  offer  to  take  up  the  matter 
himself,  without  Hahl's  knowledge,  although  he  was  in  the  same  town, 
and  without  giving  him  a  chance  to  reap  the  well  earned  fruits  of  his 
efforts  to  procure  the  purchaser  and  make  a  sale. 

The  actions  of  both  Whatley  and  Wickes,  the  secrecy  and  haste  with 
which  they  acted,  indicate  very  strongly  tuat  they  intended  to  forestall 
appellants,  and  not  that  they  were  dealing  with  Cook  believing  that 
all  negotiations  with  Hahl  had  been  finally  broken  off.  (Graves  v. 
Bains,  78  Texas,  94;  Bowser  v.  Field,  17  S.  W.  Rep.,  45;  Bogart  v. 
McWilliams  et  al.,  31  S.  W.  Sep.,  434.) 
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The  jury  should  have  been  instructed  to  return  a  verdict  for  appel- 
lants for  $2,500  as  claimed  in  the  petition. 

It  is  unnecessary  to  pass  upon  the  other  assignments  of  error.  The 
evidence  was  fully  developed  upon  the  trial  and  there  is  no  necessity  to 
remand  the  case  for  another  trial.  The  judgment  is  reversed  and  judg- 
ment  here  rendered  for  appellants  for  $2,500  with  interest  at  six  per- 
cent  per  annum  from  October  8,  1904,  the  date  of  the  consummation 
of  the  sale  to  Cook  by  the  execution  of  the  deed  and  payment  of  the 
purchase  money. 

Reversed  and  rendered. 


HoKER  P.  Mayo  v.  Abe  Goiomah. 

Decided  October  31,  1006. 

Statemeiit  of  Vacta — ^Filinsp — ^DUiflranoe. 

A  Judgment  will  be  reversed  for  failure  of  the  trial  judge  to  have  the  state- 
ment of  facts  filed,  where,  the  parties  having  failed  to  agree,  appellant,  in  due 
time,  presented  his  own  statement  to  the  iudge,  who  declined  to  sign  it  and  ap- 

S roved  one  presented  by  appellee.     Appellant  was  not  in  default,  it  being  the 
utj  of  the  judge  to  prepare  the  statement  and  file  it  (Rev.  Stats.,  art.  1380), 
and  appellant  had  a  right  to  presume  that  he  would  do  sa 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

Dudley  &  Dudley  and  E.  P.  Scoii,  for  appellant — The  court  erred  in 
not  making  out,  certifying  and  having  filed  in  this  case  a  statement  of 
facts  as  required  of  him  by  law^  instead  of  signing  and  mailing  a  state- 
ment of  facts  to  defendant's  attorneys.  Hilburn  v.  Preston,  32  S.  W. 
Bep.,  702;  Beagan  v.  Copeland,  78  Texas,  551;  Bev.  Stats.,  art.  1382. 

Moore,  Park  6k  Burmxngham,  for  appellee. — ^The  document  copied  and 
made  a  part  of  the  transcript  denominated  by  appellant  ^'statement  of 
facts,''  is  not  approved  by  the  trial  court  and  was  not  filed  with  the 
clerk  within  twenty  days  from  the  adjournment  of  the  term  at  which 
the  case  was  tried,  and  will  not  be  considered  by  this  court.  Bev. 
Stats.,  art.  1379;  Acts  of  1903,  p.  32;  Johnson  v.  Blount,  48  Texas,  38; 
Texas  &  Pac.  By.  Co.  v.  McAllister,  59  Texas,  349 ;  Galveston,  H.  &  S. 
A.  By.  Co.  V.  Perkins,  73  S.  W.  Bep.,  1067 ;  Galveston,  H.  &  S.  A.  By. 
Co.  V.  Keen,  73  S.  W.  Bep.,  1075. 

This  court  will  not  reverse  on  account  of  the  failure  of  the  trial 
judge  to  make  out  and  file  a  statement  of  facts ;  the  proper  remedy  was 
for  appellant  to  apply  to  this  court  for  a  writ  of  mandamus  to  compel 
the  performance  of  such  duty  by  the  trial  judge.  Beagan  v.  Copeland, 
78  Texas,  551;  Trinity  &  Sabine  By.  Co.  v.  Lane,  79  Texas,  648;  Os- 
borne V.  Prather,  83  Texas,  208;  Guerguin  v.  McQown,  63  S.  W.  Bep., 
585 ;  Worley  v.  Mclntire,  23  S.  W.  Bep.,  996 ;  Capps  v.  Bussell,  60  S. 
W.  Bep.,  993. 

If  this  court  is  authorized  to  reverse  for  the  failure  or  refusal  of  the 
trial  court  to  approve  and  file  a  statement  of  facts,  it  must  be  made  to 
appear  that  appellant  has  used  due  diligence  to  have  such  statement 
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made  oat^  approved  and  filed  in  time.  Wilson  v.  Tyler  GofiSn  Co.^  82 
S.  W.  Bep.,  665;  Carter  v.  Thompson,  52  S.  W.  Rep.,  92;  Stubbs  v. 
Landa  Cotton  Oil  Co.,  66  S.  W.  Bep.,  214. 

EIDSON,  Associate  Justice. — ^This  is  an  action  brought  in  the 
conrt  below  by  the  appellant  for  damages  on  account  of  an  alleged  slan- 
der. There  was  a  trial  before  a  jury,  which  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee.  The  paper  embraced  in  the  record  and 
designated  as  the  statement  of  facts  in  the  case,  is  not  approved  by  the 
trial  judge,  and  has  the  following  endorsement  by  such  judge  thereon : 

"Cooper,  Texas,  October  16,  1905,  7:22  p.  m. 
**This  statement  was  presented  to  me  at  Cooper,  Texas,  on  tiie  16th 
day  of  October,  1905,  at  7 :22  o'clock  p.  m.,  and  the  same  was  not  in- 
dorsed nor  approved,  nor  considered  by  me  for  the  reason  I  have  on 
this  day  approved  and  signed  a  statement  of  facts  in  this  cause  upon 
the  presentation  of  the  statement  of  defendant,  which  was  forwarded 
on  this  day  to  defendant's  attorneys,  Moore,  Park  &  Birmingham,  Paris, 
Texas,  on  the  evening  train  which  left  this  place  (Cooper,  Texas)  for 
Paris^  Texas,  at  5:20  o'clock  p.  m.,  with  the  indorsements  thereon  of 
the  time  and  manner  of  reception,  approval  and  return. 

T.  D.  Montrose, 
Sixty-second  District.** 

The  caption  of  the  transcript  shows  that  the  term  of  court  at  which 
the  trial  was  had  adjourned  on  the  27th  day  of  September,  1905,  and 
that  the  Hon.  T.  D.  Montrose,  judge  of  the  Sixty-second  Judicial  Dis- 
trict presided.  In  the  transcript,  copied  immediately  after  the  paper 
above  mentioned,  are  aflBdavits  of  the  attorneys  of  appellant,  and  the 
originals  pf  these  affidavits  are  filed  with  the  transcript  of  the  record 
in  this  cause.  These  affidavits  show  that  the  statement  of  facts  copied 
in  the  transcript  was  prepared  by  appellant's  counsel  and  delivered  to 
counsel  for  appellee  on  the  morning  of  the  11th  October,  1905,  with  the 
request,  in  effect,  that  they  examine  same,'  and  agree  or  disagree  to  same 
at  once  and  inform  appellant's  counsel  of  their  conclusion.  That  said 
statement  of  facts  was  returned  to  one  of  appellant's  counsel  on  the 
14ih  October,  1905,  about  11  o'clock,  by  appellee's  counsel,  with  the 
statement  that  they  could  not  agree  to  same ;  and  appellant's  counsel  up 
to  this  time  had  heard  no  intimation  that  appellee  or  his  counsel  could 
not  agree  to  the  correctness  of  said  statement  of  facts;  that  on  the  16th 
October,  1905,  one  of  appellant's  counsel  took  said  statement  of  facts 
to  Cooper,  Texas,  where  the  judge  who  tried  the  case  was  holding  court, 
and  at  7 :22  o'clock  p.  m.,  presented  same  to  him  for  examination  and 
approval,  which  he  declined  for  the  reasons  endorsed  by  him  on  said 
statement,  which  endorsement  is  quoted  above;  that  the  statement  ap- 
proved by  the  judge  and  forwarded  by  mail  to  appellee's  counsel,  reached 
Paris  about  6  o'clock  p.  m.,  on  the  16th  day  of  October,  1905.  Ap- 
pellee has  filed  with  the  record  the  affidavit  of  the  assistant  postmaster 
at  Paris,  Texas,  showing  that  on  the  16th  and  17th  days  of  October, 
1905,  the  free  delivery  mail  service  was  in  force  and  operation  in  the 
Vol,  XLIV.  Civil—^. 
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city  of  Paris^  Texas,  and  that  all  mail  arriving  at  the  postoffice  in  said 
city  after  the  hour  of  6  o'clock  p.  m.  on  said  dates  would  not  be  delivered 
until  the  morning  of  the  next  succeeding  day.  The  affidavit  of  appel- 
lee's counsel  filed  with  the  record  shows  that  the  statement  approved 
by  the  judge  was  received  by  him  from  the  free  delivery  mail  carrier  at 
the  office  of  appellee's  counsel  at  9  o'clock  a*  m.  the  17th  October,  1905, 
and  the  envelope  in  which  said  statement  was  contained  is  attadied  to 
said  affidavit  and  sent  up  with  the  record,  and  the  stamp  of  the  receiv- 
ing  office  on  the  back  thereof  shows  that  it  was  received  at  the  postoffice 
at  Paris,  Texas,  at  8  o'clock  p.  m.,  October  16,  1905. 

According  to  the  record  the  trial  court  adjourned  on  the  27th  Sep- 
tember, 1905,  and  there  was  an  order  entered  allowing  20  days  from 
the  date  of  adjournment  within  which  to  prepare  and  have  filed  a  state- 
ment of  the  tacts  in  the  case.  The  20  days  did  not  expire  until  12 
o'clock  p.  m.  of  the  17th  October,  1906.  Appellant's  counsel  was  in- 
formed by  the  trial  judge  that  he  had  approved  a  statement  of  facts  in 
the  case  and  forwarded  same  to  counsel  for  appellee  at  Paris,  Texas, 
where  the  trial  was  had;  and  it  is  shown  by  the  affidavit  of  appellee's 
counsel  that  such  statement  was  received  by  him  as  above  stated,  and 
that  he  failed  to  file  same  with  the  clerk  for  the  reason,  first,  that  the 
judge  did  not  so  order,  and,  second,  because  said  statement  was  not  re- 
ceived by  him  until  after  the  expiration  of  the  20  days  from  adjourn- 
ment of  court  allowed  within  which  to  file  it.  As  shown  above,  the 
second  reason  is  based  upon  a  mistake  as  to  when  the  court  adjourned, 
and  which  an  inspection  of  the  record  would  have  shown.  As  to  the 
first,  the  language  of  the  trial  judge  used  in  the  endorsement  on  the 
statement  of  facts  implied  a  direction  to  appellee's  counsel  to  file  said 
statement;  and,  evidently,  the  judge,  in  view  of  the  short  time  left  with- 
in which  to  file  the  statement,  thought  that  counsel  for  appellee,  who 
had  shown  diligence  in  presenting  their  statement  to  him,  would,  after 
getting  it  adopted  by  the  court,  exercise  equal  diligence  in  filing  same; 
and  perhaps  would  be  mgre  apt  to  file  same  in  due  time  than  the  clerk, 
as  counsel  for  appellee  knew  of  the  short  time  remaining  within  which 
to  file  same,  and  the  importance  of  filing  same  within  that  time. 

We,  of  course,  can  not  consider  the  statement  brought  up  with  the 
record,  as  it  was  not  approved  by  the  trial  judge  nor  filed  within  the 
time  required  by  law.  With  respect  to  the  statement  approved  or  adopt- 
ed by  the  judge  and  forwarded  to  counsel  for  appellee,  but  not  filed, 
article  1380,  Sayles  Civil  Statutes,  provides:  "If  the  parties  do  not 
agree  upon  such  statement  of  facts,  or  if  the  judge  do  not  approve  or 
sign  it,  the  parties  may  submit  their  respective  statements  to  the  judge, 
who  shall,  from  his  own  knowledge,  with  the  aid  of  such  statements 
during  the  term,  make  out  and  sign  and  file  with  the  clerk  a  correct 
statement  of  the  facts  proven  on  the  trial,  and  such  statement  shall 
constitute  a  part  of  the  record." 

From  the  language  of  this  statute  it  clearly  appears  that  it  is  the 
duty  of  the  judge,  when  the  parties  fail  to  agree  upon  a  statement  of 
facts,  not  only  to  prepare  a  correct  statement,  but  to  file  same  with  the 
clerk.  Under  the  circumstances  shown  in  this  case  appellant's  counsel 
was  justified  in  assuming  that  the  trial  judge  had  substantially  complied 
with  his  statutory  duty  by  directing  the  statement  of  facts  approved 
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by  him  to  be  duly  filed ;  and  it  did  not  devolve  upon  appellant's  counsel 
to  see  that  same  was  so  filed. 

Appellant's  sixth  assignment  predicates  error  upon  the  failure  of  the 
trial  judge  to  file  a  statement  of  facts  in  this  case,  the  parties  having 
failed  to  agree  upon  same.  We  think  this  assignment  should  be  sus- 
tained, as  it  appears  from  the  affidavits  filed  witii  the  record  by  appel- 
lant and  appellee,  that  such  failure  of  the  judge  was  not  occasioned  by 
any  fault  or  negligence  of  appellant  or  his  counsel.  (Hilbum  v.  Pres- 
ton, 32  S.  W.  Rep.,  702;  Herdig  v.  Walker,  3  Texas  App.  Civ.  Cas., 
352;  Solinsky  v.  Young,  4  Texas  App.  Civ.  Cas.,  466;  Hodges  v.  Pea- 
cock, 2  Texas  App.  Civ.  Cas.,  824.) 

We  do  not  think  there  was  any  error  in  the  refusal  of  the  trial  judge 
to  examine  or  approve  the  statement  of  facts  presented  to  him  by  appel- 
lant, as  he  had  already  made  out  or  adopted  another,  which  he  had  the 
right  to  do.  (Withee  v.  May,  8  Texas,  160;  North  v.  Lambert,  3  Texas 
App.  Civ.  Cas.,  77,  78.) 

The  other  errors  assigned  by  appellant  relate  to  the  charge  of  the 
court  and  can  not  be  considered  by  us  in  the  absence  of  a  statement 
of  facts.  The  words  stated  in  the  petition  upon  which  the  alleged  slan- 
der is  based  might  mean  legal  or  statutory  bribery,  as  there  is  no  inu- 
endo  or  allegation,  explaining  their  meaning  to  be  different,  embraced 
in  the  petition. 

For  the  reasons  stated,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

In  a  motion  for  rehearing  counsel  for  appellee  set  up  that  the  record 
was  in  error  in  showing  that  the  term  of  court  ended  on  September  27, 
the  true  date  being  the  26,  and  prayed  for  certiorari  to  perfect  the 
record  in  this  respect;  and  that  the  statement  of  facts  was  received  by 
them,  as  they  had  before  claimed,  too  late  to  be  filed  within  the  time 
fiaed  therefor,  of  which  fact  they  had  notified  plaintiff's  counsel  and 
consented  that  the  statement  might  be  filed  back.  The  motion  was  over- 
ruled in  the  following  written  opinion. 

OPINION    ON    MOTION    FOR    REHEARING    AND    FOR    CERTIORARI. 

Our  holding  in  the  original  opinion  that  it  did  not  appear  from  the 
record  that  the  failure  to  file  the  statement  of  facts  in  this  case  was 
due  to  any  negligence  of  appellant  or  his  counsel,  was  not  based  entirely 
on  the  fact  that  the  record  showed  the  date  of  the  adjournment  of  the 
court  to  be  the  27th  September,  1905.  This  was  referred  to  for  the 
purpose  of  showing  want  of  diligence  on  the  part  of  appellee's  counsel 
in  filing  the  statement  approved  by  the  judge  and  received  by  them. 
Conceding  that  the  date  of  the  adjournment  of  court  was  the  26th 
September,  1906,  we  are  still  of  opinion  that  the  record  does  not  show 
that  the  failure  to  have  a  statement  of  facts  duly  filed  in  the  case  was 
owing  to  any  fault  of  appellant  or  his  attorneys. 

The  motion  is  overruled. 

Overruhd. 
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Western  Union  Telegraph  Company  v.  Dona  Bowe  et  al. 

Decided  October  31,  1907. 

1. — ^Pleading — ^Telegram — Contract. 

An  all^ation  that  plaintiff's  agent  delivered  to  defendant^  a  telegraph  com- 
pany, a  message  for  transmission,  and  paid  the  customary  charge  therefor,  is  suffi- 
cient to  show  a  contract  by  defendant  to  transmit  and  deliver  it,  without  pleading 
the  legal  conclusion  that  defendant  undertook  so  to  do. 

2. — ^Pleading — ^Wife's  Separate  Property. 

An  allegation  that  plaintiff,  who  sued  as  a  married  woman  joined  by  her  hus- 
band, was  a  feme  sole  at  the  time  of  the  negligent  delay  by  defendant  in  the  trans- 
mission and  delivery  of  a  telegram  to  her,  for  which  she  sought  damages,  was  suffi- 
cient to  show  that  she  sued  for  same  as  her  separate  property,  and  not  community. 

8. — ^Pleading — ^Demurrer — ^Evidence. 

An  exception  to  the  overruling  of  a  special  demurrer  can  not  be  aided  l^  evi- 
dence introduced  on  the  trial. 

4. — ^Pleading — ^Evidenoe. 

An  allegation  that  plaintiff,  had  the  telegram  to  her  been  delivered  in  proper 
time,  could  and  would  have  attended  the  funeral  of  a  brother,  was  sufficient,  with- 
out pleading  the  evidence  by  which  such  fact  was  to  be  established. 

5. — Telegraph  Company — Office  Honn. 

The  omission,  from  a  paragraph  of  the  general  charge,  of  reference  to  the  ef- 
fect of  the  regulations  of  a  telegraph  company  as  to  office  hours,  in  qualifying  its 
duty  as  to  prompt  transmission  and  delivery  of  a  dispatch,  was  not  prejudicial 
where,  in  another  paragraph,  the  effect  of  such  regulations  on  defendant's  liability 
was  properly  stated. 

6. — ^Proximate  Cause — ^Delay  of  Funeral. 

The  refusal  of  those  in  charge  of  a  fimeral  to  delay  same  for  another  day 
to  permit  plaintiff  to  attend  did  not  destroy  her  right  to  recover  from  a  tele- 
graph company  for  its  negligence  in  delivery  of  a  message  which  might  have 
enabled  her  to  be  present  on  the  day  fixed. 

7. — Telegraph  Company— Office  Hours — Bush  Message— Pleading. 

Where  the  defendant  telegraph  company  pleaded  and  proved  its  regulations 
as  to  office  hours  in  excuse  for  delay  in  transmitting  a  message,  and  plaintiff 
in  rebuttal  proved,  without  objection,  an  agreement,  on  receiving  the  message, 
to  "rush"  same,  it  was  immaterial  that  plaintiff  had  not  declrred  on  such  spe- 
cial undertaking. 

8. — Charge. 

Requested  instructions,  substantially  embraced  in  the  charge  given,  or  with- 
out evidence  to  support  them,  were  properly  refused. 

9. — ^Damages — ^Plaintiff's  Duty  to  Avoid. 

Plaintiff  was  not  precluded  from  recovering  damages  for  inability  to  at- 
tend the  funeral  of  a  relative  through  failure  of  the  telegraph  company  to 
transmit  in  due  time  a  message  announcing  the  death  by  the  fact  that  she  had 
received  and  had  not  acted  on  a  previous  message  announcing  his  illness. 

10. — ^Bills  of  Exception. 

Objections  to  the  admission  of  evidence  can  not  be  considered  on  appeal 
where  the  bills  of  exception  were  not  presented  and  signed  within  ten  days  from 
the  trial. 

Appeal  from  the  District  Court  of  Hopkins  County.     Tried  below 
before  Hon.  B.  L.  Porter. 
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N,  L.  Lindsley,  for  appellant. — ^Where  it  does  not  appear  that  the 
defendant  accepted^  agreed  and  undertook  to  transmit  the  message,  it  is 
error  for  the  court  to  overrule  exceptions  to  the  petition  for  such  failure. 
Western  U.  Tel.  Co.  v.  Henry,  87  Texas,  165 ;  Lewis  v.  South  Western 
Tel.  &  Tel.  Co.,  59  S.  W.  Rep.,  303. 

Plaintiff  is  required  to  both  allege  and  prove  that  means  were  at 
hand,  and  such  facts  as  were  relied  upon  to  have  enabled  plaintiff  to 
be  at  the  funeral,  and  a  failure  to  allege  such  facts  will  preclude  plaintiff 
from  proving  what  would  have  been  done.  Sayles'  Pleadings,  sec.  27, 
and  authorities  there  cited. 

Where  it  appears  that  the  proximate  cause  of  plaintiff^s  failure  to  be 
present  at  the  burial  of  a  relative  was  the  act  of  plaintiff^s  agent  rather 
than  the  act  of  the  defendant  company,  the  defendant  will  not  be  held 
responsible,  notwithstanding  it  may  be  proven  to  have  been  negligent 
in  either  ihe  transmission  or  delivery  of  the  message  on  which  suit  is 
brought    Western  U.  Tel.  Co.  v.  Andrews,  78  Texas,  306. 

It  is  error  for  the  court  to  instruct  the  jury  that  they  shall  determine 
the  question  of  defendant's  liability  for  the  transmission  and  delivery 
of  the  message  outside  of  its  established  ofl&oe  hours,  in  the  absence  of 
it  being  both  pleaded  and  proven  that  the  defendant  contracted  to  trans- 
mit and  deliver  the  message  without  reference  to  office  hours.  Western 
U.  Tel.  Co.  V.  Elliott,  7  Texas  Civ.  App.,  486;  Houston  E.  &  W.  T. 
By.  Tel.  Co.  v.  Davidson,  39  S.  W.  Hep.,  605. 

Leach  &  McBride  and  B.  D,  Allen,  for  appellee. 

EIDSON,  Associate  Justice. — Appellees  brought  this  suit  in  the 
court  below  against  appellant  to  recover  damages  for  alleged  delay  in 
transmitting  a  telegraphic  message.  The  trial  before  a  jury  resulted 
in  a  verdict  and  judgment  in  favor  of  appellee  Mrs.  Dona  Rowe  for 
the  sum  of  $800. 

Appellant's  first  and  third  assignments  of  error  complain  of  the 
action  of  the  court  below  in  overruling  its  general  demurrer  to  ap- 
pellees' petition,  and  its  special  exception  thereto,  which  assailed  it 
upon  the  ground  that  said  petition  failed  to  allege  any  contract  with 
appellant  to  transmit  and  deliver  the  message  in  question.  We  think 
the  appellees'  petition  alleged  facts  suflScient  to  show  a  contract  made 
on  the  part  of  appellant  to  transmit  and  deliver  the  message,  which  is 
all  that  is  necessary,  it  not  being  required  that  the  pleader  should  state 
the  conclusion  that  a  contract  had  been  made  or  entered  into.  (Stuart 
V.  Western  U.  Tel.  Co.,  66  Texas,  580;  Loper  v.  Western  U.  Tel.  Co., 
70  Texas,  689.) 

We  think  the  allegation  that  at  the  date  the  alleged  damages  accrued, 
appellee  Dona  Rowe  was  a  feme  sole,  was  sufficient  to  show  that  such 
damages  were  her  separate  property.  Hence  we  overrule  appellant's 
second  assignment  of  error. 

The  contention  urged  in  appellant's  fifth  assignment  of  error  was  not 
embraced  in  its  special  exception  upon  which  this  assignment  is  predi- 
cated, and  an  exception  to  a  petition  can  not  be  aided  by  the  testimony 
developed  upon  the  trial. 

Appellant's  fourth  assignment  of  error  is  overruled.    It  was  not  nee- 
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essary  for  appellees  to  plead  the  evidence  by  which  they  intended  to 
support  the  allegation  in  their  petition  to  the  eflEect  that  had  appellant 
duly  transmitted  and  delivered  the  telegram,  appellee  Dona  Rowe  could 
and  would  have  left  Iowa  Park  on  the  afternoon  of  October  21,  and  have 
arrived  in  Sulphur  Springs  on  the  afternoon  of  October  22,  1904, 
at  one  o'clock,  in  time  to  have  attended  the  funeral  services  of  her 
brother. 

The  court  did  not  err  in  giving  to  the  jury  the  fifth  and  sixth  para- 
graphs of  its  charge,  as  same  were  authorized  by  the  pleadings  and 
evidence ;  and  the  court  in  another  paragraph  of  its  charge  properly  in- 
structed the  jury  as  to  appellant's  rights  under  its  rules  as  to  oflSce 
hours. 

The  seventh  paragraph  of  the  court's  charge  complained  of  in  ap- 
pellant's eighth  assignment  of  error,  was  properly  given  to  the  jury  in 
view  of  the  evidence  in  this  case;  especially  that  of  appellee  Dona  Rowe 
to  the  effect  that  as  soon  as  she  received  the  message  and  found  she  could 
not  get  a  train  that  day  in  time  to  reach  Sulphur  Springs  in  time  for 
the  funeral,  she  immediately  called  her  brother  Wayland  McBride,  who 
had  charge  of  the  funeral,  over  the  telephone,  and  requested  him  to 
postpone  the  burial  to  such  time  that  she  could  attend,  and  he  answered 
that  he  could  not  hold  him  out  any  longer,  that  the  burial  would  take 
place  on  the  afternoon  of  22d  October,  1904,  which  testimony  was  cor- 
roborated by  Wayland  McBride. 

The  court  below  was  warranted  in  giving  to  the  jury  the  eighth  para- 
graph of  its  charge,  and  in  refusing  to  give  to  it  appellant's  special 
instruction  number  9,  in  view  of  the  requested  special  charges  numbers 
3  and  8  of  appellant,  which  were  refused  bv  the  court  but  the  substance 
of  which  was  embraced  in  said  paragraph  8  of  the  court's  main  charge, 
and  said  requested  charge  number  9  was  inconsistent  with  appellant's 
requested  special  charge  number  8.  (Western  U.  Tel.  Co.  v.  Bryson,  61 
S.  W.  Rep.,  648;  International  &  G.  N.  R.  R.  Co.  v.  Crook,  56  S.  W. 
Rep.,  1005;  International  &  G.  N.  R.  R.  Co.  v.  Sein,  89  Texas,  67; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Ferris,  23  Texas  Civ.  App.,  218.)  While 
it  is  true  that  appellees  did  not  allege  in  their  petition  that  appellant 
agreed  to  transmit  or  deliver  the  message  outside  of  its  regular  oflSce 
hours,  appellant,  as  a  defense  to  appellees'  cause  of  action,  pleaded  its 
regular  office  hours,  and  alleged  that  the  message  was  received  outside 
of  same,  and  introduced  testimony  in  support  of  such  allegations,  and 
in  rebuttal  of  such  testimony  appellees,  without  objection  on  the  part 
of  appellant,  introduced  evidence  of  an  agreement  by  appellant's  agent 
when  he  received  the  message  to  rush  it.  We  think  this  testimony 
justified  the  charge  complained  of;  especially  in  connection  with  the 
fact  that  appellant  requested  the  special  charges  above  mentioned. 

Appellant's  twelfth  and  sixteenth  assignments  of  error  complain  of 
the  refusal  of  the  court  below  to  give  to  the  jury  its  requested  special 
instructions  numbers  3  and  8.  As  above  stated,  these  instructions  were 
substantially  embraced  in  paragraph  8  of  the  court's  main  charge. 
There  was  no  testimony  autiiorizing  appellant's  special  charge  number 
5,  hence  its  refusal  was  not  error;  and,  besides,  the  court  properly  in- 
structed the  jury  on  the  subject  to  which  said  special  charge  related 
in  its  main  charge. 
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The  matter  embraced  in  the  seventh  special  charge  requested  by  ap- 
pellant would  constitute  no  defense  to  appellees^  cause  of  action^  as  the 
telegrams  referred  to  in  said  special  charge  had  nothing  whatever  to 
do  with  the  telegram,  the  basis  of  this  suit,  or  the  conduct  of  appellee 
Dona  Rowe  in  reference  thereto. 

Appellant's  other  assignments  of  error  relate  to  the  admission  of 
certain  testimony  by  the  court  below  over  its  objections.  We  are  not 
required  to  consider  these  assignments  of  error  as  the  bills  of  exception 
taken  to  the  action  of  the  court  in  the  respects  stated  were  not  presented 
to  and  approved  by  the  trial  court  within  ten  days  after  final  trial. 
(Sayles'  Eev.  Stats.,  art.  1193;  San  Antonio  &  A.  P.  Ry.  v.  Holden, 
^3  Texas  Civ.  App.,  146.)  However,  we  do  not 'think  that  appellant 
points  out  any  reversible  error  in  the  action  of  the  court  complained 
of  under  these  assignments. 

The  judgment  of  the  court  below  is  aflirmed. 

Afirmed. 

Writ  of  error  refused. 


B.  D.  Dashiell,  Admr.,  v.  W.  L.  Moody  ft  Company. 

Decided  October  31,  1906. 

1. — tvit  Againit  Bttate— Credits  and  OlT-fetf — ^Pleading. 

In  a  suit  against  an  estate  on  promissory  notes  it  was  alleged  in  the  peti- 
tion "that  no  part  of  said  notes  has  been  paid  except  the  payments  which  ap- 
pear as  credits  on  said  notes,  the  date  and  amount  of  which  have  been  hereto- 
fore set  out,  and  the  same  now  remain  due  and  unpaid,"  etc.  The  credits  re- 
ferred to  had  been  specified  in  a  former  part  of  the  pleading.  Held,  the  peti- 
tion was  not  subject  to  a  general  demurrer  on  the  ground  that  it  did  not  appear 
that  all  legal  offsets,  payments  and  credits  had  been  allowed. 

8. — SnrvlTor  of  Commnnity — ^Powers — ^Extension  of  Debts — ^Limitation. 

Where  it  appeared  from  the  allegations  of  plaintiff's  petition  that  the  sur- 
viving wife  had  duly  qualified  as  survivor  of  the  community,  and  as  such  sur- 
vivor had  entered  into  an  agreement  in  writing  with  the  creditors  of  the  estate, 
including  the  plaintiff,  by  the  terms  of  which  their  debts  were  not  to  be  paid 
until  a  certain  date  named,  which  was  more  than  four  years  after  the  original 
due  dates  of  said  debts,  held,  that  the  survivor  of  the  community  had  the  power 
to  make  said  agreement,  and  plaintiff's  petition  was  not  subject  to  a  special  ex- 
ception setting  up  the  statute  of  limitation. 

S. — Claims  Against  Estate— Priority  of  Payment— Pleading. 

Because  it  appeared  from  the  allegations  of  plaintiff's  petition  that,  accord- 
ing to  an  agreement  between  the  survivor  of  the  community  and  certain  cred- 
itors of  the  estate,  including  the  plaintiff,  that  certain  other  debts  were  to  be 
paid  first  out  of  the  assets  of  the  estate,  this  was  no  reason  why  said  creditors 
could  not  file  suit  upon  their  claims  after  maturity;  and  plaintiff's  petition  was 
not  subject  to  special  exception  because  it  was  not  alleged  that  the  debts  having 
precedence  had  been  paid. 

4. — Community  Bebt  and  Foredosnre — Parties — Burviving  Wife. 

In  a  suit  against  an  administrator  to  foreclose  a  lien  upon  community 
property  tbe  administrator  can  not  complain  because  the  surviving  wife  is  made 
a  party  defendant. 

5. — ^Hote—Xatnrity— Interest. 

A  note  which  bears  interest  from  maturity  will  bear  interest  from  said  date 
even  though  the  time  of  payment  be  extended. 
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6. — ^stipulated  Attorney's  Fee-Judgment  for. 

Where  a  note  calls  for  ten  percent  of  principal  and  interest  unpaid,  as  an 
attorney's  fee,  if  placed  in  the  hands  of  an  attorney  for  collection,  it  is  only 
necessary  for  plaintiff  to  prove  the  condition  precedent,  viz.,  the  placing  of  tliffi 
Dote  with  an  attorney  for  collection  to  entitle  him,  prima  facie,  to  the  sum 
which  the  maker  of  the  note  agreed  to  pay  in  such  event;  and  in  the  absence  of 
evidence  of  an  agreement  with  attorneys  for  a  less  fee,  and  of  any  question  as 
to  the  reasonableness  of  such  fee  the  court  should  enter  judgment  for  the  fee 
stipulated  in  the  note. 

Appeal  from  the  District  Court  of  Leon  County.  Tried  below  before 
Hon.  Gordon  Boone. 

N.  B,  Morris  and  James  B,  and  Charles  J.  Stubbs,  for  appellant. — 
Creditors  seeking  to  enforce  a  claim  against  a  deceased  person's  estate 
in  administration  must  allege  and  prove  that  all  legal  offsets,  payments 
and  credits  have  been  allowed.  Granberry  v.  Granberry,  13  Texas  Ct. 
Rep.,  896;  Walter  v.  Prestidge,  30  Texas,  73. 

The  notes  sued  on  having  matured,  respectively,  December  1,  1897, 
and  January  1,  1898,  were  barred  by  the  four  years'  statute  of  limita- 
tion when  tiiis  suit  was  filed  on  September  15,  1903,  unless  the  ma- 
turity dates  were  extended  to  a  time  within  four  years  prior  to  bringing 
suit  or  a  competent  acknowledgment  of  the  justness  of  the  debt  and  prom- 
ise to  pay  had  been  made  in  writing,  the  exceptions  to  plaintiff's  suit  on 
the  ground  of  limitation  should  have  been  sustained.  Krueger  v. 
Krueger,  76  Texas,  178;  Beynolds  v.  Mitchell,  27  S.  W.  Bep.,  508; 
Howard  v.  Windom,  86  Texas,  567;  Leigh  v.  Linthicum,  30  Texas, 
100 ;  Musebach  v.  Halff  &  Bro.,  77  Texas,  187 ;  Smith  v.  Fly,  24  Texas, 
353;  "Webber  v.  Cochrane,  4  Texas,  36;  Meyer  v.  Andrews,  70  Texas, 
328;  Gathmight  v.  Wheat,  70  Texas,  740;  Crawford  Co.  Bank  v.  Henry, 
41  S.  W.  Rep.,  201, 

The  provision  in  a  note  that  the  maker  will  pay  attorney's  fees  is  a 
contract  of  indemnity  and  not  a  penalty  or  liquidated  damages.  Estate 
of  Dunovant  v.  Stafford  &  Co.,  10  Texas  Ct.  Sep.,  119. 

Campbell  &  Seward  and  Thos.  B.  Oreenwood,  for  appellee. — ^The 
pleadings  and  uncontradicted  evidence  show  a  just  claim  in  favor  of 
appellees  for  the  amount  of  the  judgment,  after  the  allowance  of  all 
legal  offsets,  payments  and  credits.  Myers  v.  Menefee,  68  S.  W.  Bep., 
540;  Smith  v.  Pierce,  62  S.  W.  Bep.,  1074;  Bobinson  v.  Chamberlain, 
68  S.  W.  Bep.,  212. 

There  was  no  error  in  overruling  the  special  exceptions  to  the  amended 
original  petition  because  the  petition  showed  that,  before  either  note 
was  barred,  the  statute  of  limitations  was  suspended  by  the  written 
promise  of  the  community  survivor  to  pay  both  notes  upon  a  date  less 
than  four  years  prior  to  the  institution  of  this  suit  Daniel  v.  Harvin, 
31  S.  W.  Bep.,  422;  Echols  v.  Jacobs  Mercantile  Co.,  84  S.  W.  Bep., 
1083-4;  Howard  v.  Johnson,  69  Texas,  658;  Park  v.  Prendergast,  23 
S.  W.  Bep.,  535;  Herron's  Probate  Guide,  sec.  339,  p.  280;  Black  v. 
Bockmore,  50  Texas,  98,  97;  Green  v,  Baymond,  58  Texas,  84,  85; 
Osborne  v.  Bobinson,  35  S.  W.  Bep.,  327;  t^atherwood  v.  Arnold,  66 
Texas,  416;  Huppman  v.  Schmidt,  65  Texas,  585;  James  v.  Turner, 
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78  Texas,  242;  Jordan  v.  Imthurn,  61  Texas,  287;  Ostrom  v.  Arnold, 
68  S.  W.  Bep.,  631 ;  Watts  v.  Miller,  76  Texas,  15 ;  Browne  v.  French, 
22  S.  W.  Bep,,  684;  Buss  v.  Cunningham,  16  S.  W.  Bep.,  447. 

It  was  proper  to  make  Mrs.  Mattie  Oliver  a  party  defendant  in  this 
suit  for  ike  purpose  of  at  least  adjudging  her  community  interest  in 
the  mortgaged  lands  subject  to  the  payment  of  appellees'  claim,  and 
no  other  judgment  was  rendered  against  her.  If  this  was  error,  it  was 
harmless  error,  against  Mrs.  Mattie  Oliver  alone,  insofar  as  appears 
from  appellant's  assignment  and  brief,  and  it  can  be  of  no  avail  to 
appellant.  Cassidy  v.  Scottish  American  Mortgage  Co.,  64  S.  W.  Bep., 
1031;  Gulf  &  B.  V.  By.  Co.  v.  Weddington,  71  S.  W.  Bep.,  780;  Sander- 
son V.  Bailey,  47  S.  W.  Bep.,  667 ;  Valentine  v.  Sweatt,  78  S.  W.  Bep., 
387,  386. 

The  extension  of  a  past  due  note  does  not  preclude  the  holder  from 
the  collection  of  interest  from  the  date  of  its  maturity  as  originally 
executed,  when  the  note  expressly  provides  for  the  payment  of  such 
interest.    Sigal  v.  Miller,  25  S.  W.  Bep.,  1012. 

If  appellees,  under  the  facts  plead  and  proven,  could  only  recover  the 
reasonable  value  of  the  services  of  their  attorneys,  still  the  judgment 
of  the  court  below  must  be  sustained.  For,  in  the  absence  of  conclusions, 
it  must  be  presumed,  in  support  of  the  judgment,  that  the  court  found 
the  services  of  appellees'  attorneys  to  be  worth  the  stipulated  ten  per- 
cent. And,  it  seems  settled  that  the  court  could  determine  the  amount 
of  reasonable  attorney's  fees,  without  hearing  evidence.  Texas  Land  & 
Loan  Co.  v.  Bobertson,  85  S.  W.  Bep.,  1020;  Johnson  &  Co.  v.  Blanks, 
68  Texas,  496,  497 ;  Willis  &  Bro.  v.  Heath,  75  Texas,  127 ;  Burns  v. 
Staacke,  53  S.  W.  Bep.,  354,  355;  Banks  v.  House,  50  S.  W.  Bep., 
1023,  1024. 

Where  a  note  contains  an  express  promise  to  pay  a  certain  sum  as 
attorney's  fees,  upon  a  contingency  which  is  proven,  and  there  is  no 
evidence  to  show  a  contract,  express  or  implied,  between  the  creditor 
and  attorney,  for  a  lesser  fee,  it  is  proper  to  render  judgment  for  the 
certain  fee.  Carver  v.  Mayfield  Lumber  Co.,  68  S.  W.  Bep.,  711; 
Maddox  v.  Craig,  80  Texas,  600 ;  Morrill  v.  Hoyt,  83  Texas,  59 ;  Hud- 
dleston  v.  Kempner,  21  S.  W.  Bep.,  947 ;  Smith  v.  Pickham,  28  S.  W. 
Bep.,  666;  Sturgis  Nat.  Bank  v.  Smyth,  30  S.  W.  Bep.,  678. 

JAMES,  Chief  Justice. — Appellees  brought  this  suit  against  the 
administrator  of  J.  H.  Oliver's  estate  and  Mrs.  Mattie  Oliver,  the 
widow  of  J.  H.  Oliver,  on  two  notes  of  J.  H.  Oliver  for  $5,000  each 
with  interest  and  for  ten  percent  as  attorney's  fees.  Credits  endorsed 
on  one  of  the  notes  were  alleged,  and  foreclosure  of  a  deed  of  trust  lien 
was  prayed  for. 

The  judgment  was  for  $16,490.58  including  10  percent  interest  from 
date  thereof,  decreeing  a  lien  on  the  lands,  which  was  declared  to  exist 
upon  the  community  interest  of  Mrs.  Oliver  in  said  lands  as  well  as 
upon  the  estate  of  J.  H.  Oliver,  and  decreeing  that  the  claim  be  classi- 
fied as  a  claim  of  the  third  class,  and  that  the  judgment  be  certified 
to  the  County  Court  for  observance.  It  also  adjudged  that  plaintiffs 
take  nothing  by  their  suit  as  against  Mrs.  Oliver,  save  and  except  the 
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adjudication  and  establishment  of  said  deed  of  trust  lien  on  said  prop- 
erty.   The  administrator  appeals. 

The  only  proposition  under  appellant's  first  assignment  of  error, 
which  under  the  rules  can  be  noticed,  reads  as  follows : 

^Treditors  seeking  to  enforce  a  claim  against  a  deceased  person's 
estate  in  administration  must  allege  and  prove  that  all  legal  offsets, 
payments  and  credits  have  been  allowed." 

The  assignment  of  error  is  one  complaining  of  the  overruling  of  a 
general  demurrer  to  plaintiffs'  amended  original  ]^tition.  Clearly  the 
above  proposition  must  be  considered  solely  in  reference  to  the  allega- 
tions of  the  pleading,  unmixed  with  consideration  which  might  arise 
from  consulting  the  testimony.  The  petition  in  fact  avers :  "That  no 
part  of  said  notes  has  been  paid  except  the  payments  which  appear  as 
credits  on  said  notes,  the  date  and  amount  of  which  have  been  hereto- 
fore set  out  and  the  same  now  remain  due  and  unpaid,*'  etc.  These 
credits  referred  to  were  specified  in  a  former  part  of  the  pleading. 
The  pleading  was  good  as  against  the  subject  matter  of  the  proposition. 

The  second  assignment  is  that  the  court  erred  in  overruling  the 
special  exception  which  was  upon  the  ground  that  the  notes  were  barred 
by  the  statute  of  four  years.  This  also-  must  be  determined  from  the 
face  of  the  petition.  It  alleged  the  notes  and  deed  of  trust  to  have  been 
executed  by  Oliver  on  January  25,  1897,  one  note  payable  December  1, 
.  1897,  and  the  other  January  1,  1898.  That  Oliver  died  in  July,  1899, 
and  on  September  16,  1899,  Mrs.  Oliver  had  qualified  as  survivor.  This 
suit  was  instituted  September  15,  1903. 

Passing  over  the  averments  of  renewals  or  extensions  granted  to 
Oliver  in  his  lifetime,  we  come  to  an  averment  of  an  agreement  in 
writing  entered  into  on  November  28,  1899,  between  plaintiffs  and 
certain  other  creditors  of  Oliver  of  one  part  and  Mrs.  Oliver  of  the 
other,  and  alleged  to  have  been  executed  by  her  as  survivor  of  the 
community  which  averment  we  here  copy: 

"That  said  J.  H.  Oliver  having  died  intestate  on,  to  wit,  July  16, 
1899,  as  hereinbefore  alleged,  and  said  Mrs.  Mattie  Oliver  having  quali- 
fied as  survivor  in  community,  that  afterwards,  to  wit,  on  November  28, 
1899,  the  said  Mrs.  Mattie  Oliver,  acting  as  survivor  of  the  community 
estate  of  herself  and  her  deceased  husband,  J.  H.  Oliver,  and  the  Gal- 
veston Shoe  &  Hat  Co.,  H.  Kempner,  Marx  &  Blum,  the  Galveston  Dry 
Goods  Co.,  the  American  Exchange  Bank,  Gust,  Heye  &  Co.,  and  W.  L. 
Moody  &  Co.  (all,  except  the  said  Mattie  Oliver,  are  known  and  re- 
ferred to  in  the  instrument  here  state  as  the  Galveston  creditors),  made, 
executed,  signed  and  for  a  valuable  consideration  passing  from  each 
to  the  other,  delivered  a  certain  memorandum  of  agreement  in  writing, 
providing  among  other  things:  ^It  is  expressly  understood  that  the 
indebtedness  owing  by  the  estate  of  J.  H.  Oliver,  deceased,  known  as 
the  old  indebtedness  of  J.  H.  Oliver  to  the  Galveston  creditors,  will  be 
carried  over  until  January  1,  1901,  and  that  there  will  be  no  foreclosure 
of  mortgage  or  other  liens  on  the  property  of  the  estate  of  J.  H.  Oliver, 
deceased,  unless  by  mutual  consent  of  the  contracting  parties  until 
after  the  expiration  of  this  agreement: 

"Tor  the  continuation  of  the  business  for  the  year  1900,  it  is  ex- 
pressly understood  that  the  creditors  of  the  estate  of  J.  H.  Oliver,  de- 
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ceased,  will  advance  to  Mrs.  Mattie  Oliver,  survivor  in  community,  the 
sums  set  opposite  their  names,  viz: 

"'W.  L.  Moody  &  Co.,  $1,000  cash;  H.  Kempner,  $1,000  cash;  Gal- 
veston Dry  Goods  Co.,  $1,000  merchandise;  Gust,  Heye  &  Co.,  $500 
merchandise;  Galveston  Shoe  &  Hat  Co.,  $500  merchandise,  which  said 
advances  are  only  to  be  made  after  the  1899  indebtedness  to  the  above 
creditors  is  paid  in  full. 

**'It  is  also  understood  that  Mrs.  Mattie  Oliver  will  individually 
advance  to  the  business  the  sum  of  two  to  five  thousand  dollars,  and  all 
advances  made  by  Mrs.  Mattie  Oliver  and  the  above  mentioned  creditors 
for  the  3'ear  1900,  for  the  amounts  set  opposite  their  names,  shall  be 
first  paid  off  and  discharged  out  of  the  assets  of  the  business  before  any 
other  debts  against  the  estate  of  the  said  J.  H.  Oliver,  deceased,  shall 
be  paid  and  shall  have  a  preference  as  a  liability  against  the  estate  of 
the  said  J.  H.  Oliver,  deceased,  for  the  above  mentioned  amounts  over 
the  old  indebtedness  due  by  the  estate  of  J  H.  Oliver. 

"*Mr8.  Mattie  Oliver  is  also  authorized  and  requested  to  dispose  of 
all  of  the  real  estate  owned  by  the  estate  of  J.  H.  Oliver,  deceased, 
whenever  she  is  able  to  obtain  a  reasonable  price  for  any  of  the  same, 
subject,  however,  to  the  approval  of  the  creditors  holding  liens,  or 
vendor's  lien  notes  against  any  of  the  said  lands.' 

"That  by  the  terms  of  said  agreement  the  time  of  payment  of  the 
indebtedness  hereinbefore  set  out,  and  its  maturity  was  extended  and 
postponed  until  January  1,  1901.  That  the  advances  in  cash  and  mer- 
chandise called  for  and  agreed  to  in  said  instrument  were  duly  made, 
and  have,  before  the  presentation  of  this  claim  to  the  administrator,  been 
paid  in  full  not  before  but  since  January  1,  1901,  but  if  not  paid  in 
full  has  been  allowed  by  the  administrator,  and  approved  and  classified 
by  the  court  as  second  class  claims,  and  will  be  paid  in  due  course  of 
administration.  That  the  claim  sued  on  is  a  part  of  the  old  indebtedness 
referred  to  in  said  instrument  of  November  28,  1899." 

The  powers  of  Mrs.  Oliver  as  community  survivor  duly  qualified 
under  our  statute,  permitted  her  to  enter  into  an  agreement  to  provide 
for  the  settlement  of  a  community  debt,  and  if  she  saw  fit,  to  secure 
extensions.  The  above  averments  if  true  clearly  postponed  the  maturity 
of  the  debt  as  fixed  in  the  notes  to  a  date  less  than  four  years  from  the 
commencement  of  this  proceeding. 

The  third  assignment  is  that  the  court  erred  in  overruling  the  fol- 
lowing exceptions  to  the  petition:  "The  said  petition  does  not  show 
the  payment  of  the  preferred  debts,  which  under  the  obligations  were  to 
be  paid  before  any  right  of  action  accrued  on  the  notes  sued  on."  The 
proposition  is  thus  stated :  "The  writing  of  November  28,  1899,  having 
provided  that  certain  debts  shall  be  paid  off  and  discharged  before  any 
other  debts  should  be  paid,  it  should  have  been  shown  that  such  debts 
were  paid  before  plaintiffs'  right  to  sue  arose." 

The  agreement  as  alleged  was  an  extension  of  plaintiffs'  claim  and 
other  claims  constituting  the  "old  indebtedness"  until  January  1,  1901. 
The  provision  relating  to  the  advancement  in  cash  and  merchandise  was 
not  intended  to  and  did  not  have  the  effect,  of  postponing  maturity  of 
the  old  indebtedness  indefinitely,  or  until  the  said  advances  were"  all 
paid  off  and  discharged.    That  provision  simply  gave  the  latter  prece- 
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dence  of  payment  from  the  assets  of  the  estate.  It  was  alleged  that 
Mrs.  Oliver  was,  in  August,  1902,  removed  as  survivor  in  community, 
and  in  October  of  same  year  Mr.  Dashiell  was  appointed  administrator. 
Clearly  the  provision  of  the  agreement  was  no  obstacle  to  plaintiffs* 
propounding  their  claim  to  the  administrator  after  January  1,  1901,  or 
to  their  bringing  an  action  to  establish  their  claim  against  the  estate 
upon  his  rejection  of  it.  If  other  claims  existed  which  were  entitled  to 
preference  in  the  matter  of  payment,  it  would  affect  the  matter  of 
classification. 

There  is  nothing  in  the  fourth  assignment  of  which  the  administrator 
can  complain.  The  judgment  rendered  does  not  profess  to  bind  Mrs. 
Oliver  except  as  to  the  adjudication  of  the  lien  on  the  particular  prop- 
erty. It  being  community  property  and  a  community  debt  this  would 
be  the  result  with  or  without  any  adjudication  as  to  her.  She  has  not 
appealed,  and  evidently  she  does  not  consider  she  has  any  right  in  the 
property  which  is  violated  by  the  decree.  No  reason  whatever  exists,  in 
favor  of  the  administrator,  for  disturbing  the  judgment  because  of  the 
joinder  of  Mrs.  Oliver.  It  is  not  necessary,  therefore,  to  consider  the 
question  of  plaintiffs'  legal  right  to  join  her  as  a  defendant. 

The  fifth  assignment  alleges  that  the  judgment  is  excessive  for  this: 
"The  368  bales  of  cotton  held  by  plaintiffs  as  admitted  in  their  petition 
do  not  appear  to  have  been  credited  on  the  indebtedness ;  and  the  award 
of  interest  from  the  maturity  dates  designated  in  the  notes  is  incon- 
sistent with  plaintiffs'  pleading  that  maturity  was  extended  and  post- 
poned until  January  1,  1901 ;  and  in  awarding  10  percent  added  to  the 
principal  and  interest  of  said  notes  from  their  first  maturity  as  there 
was  no  proof  nor  allegation  that  plaintiffs  had  paid  or  agreed  to  pay 
any  amount  for  attorney's  fees  and  the  recovery  of  $1,499  for  attorney's 
fees  was  awarded  as  a  penalty  or  damages  and  not  merely  to  indemnify 
plaintiffs  for  attorney's  fees  incurred  in  the  collection  of  their  claim." 

We  confess  our  inability  to  understand  wherein  it  is  inconsistent  for 
an  extended  note  to  bear  interest  from  the  original  date  fixed  by  its 
maturity. 

The  matter  of  attorney's  fees  will  be  discussed  under  another  assign- 
ment. 

The  petition  refers  to  the  268  bales  of  cotton  in  the  allegation  of  the 
agreement  dated  January  27,  1898,  between  Oliver  and  creditors,  which 
shows  that  plaintiffs  were  entitled  to  only  a  pro  rata  of  the  proceeds 
of  such  cotton,  and  therefore  a  contention  that  the  whole  of  the  268 
bales  was  entitled  to  have  been  credited  upon  plaintiffs'  claim  is  evi- 
dently unsound  if  such  is  really  the  contention.  But  there  was  in  evi- 
dence the  correspondence  between  Oliver  and  plaintiffs  of  later  date 
which  went  to  show  that  the  proceeds  of  all  previous  cotton  which 
plaintiffs  were  entitled  to  had  been  credited  to  Oliver's  account  with 
plaintiffs  discharging  all  indebtedness  to  plaintiffs  outside  of  the  notes 
sued  on  and  leaving  an  excess  of  $610.76  in  favor  of  Oliver  which 
appears  as  a  credit  on  one  of  the  notes.  This  was  in  the  form  of  a 
corrected  account  rendered  by  Moody  &  Co.  to  Oliver  on  May  17,  1899, 
which  statement  also  showed  that  Moody  &  Co.  had  five  bales  of  cotton 
on  hand  yet  to  be  credited.  The  statement  concluded  in  these  words: 
"This  leaves  you  due  us  on  your  old  indebtedness  note  due  12-1-97  for 
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$5^000  in  which  there  is  a  credit  of  $610.76,  and  you  are  also  due  ns 
on  yonr  old  indebtedness  note  of  $5,000  due  1-1-98  and  interest.  We 
have  five  bales  of  your  cotton  yet  to  be  credited." 

On  May  19,  1899,  Oliver  replied  to  the  above:  'TTour  statement  of 
notes  and  their  interest  you  sent  a  few  days  ago  shows  the  interest 
accrued  up  to  that  time  on  this  note  was  $752.78  less  the  interest  on 
the  credit  which  was  $354.60,  leaving  the  net  interest  due  on  the  note 
$398.18.  Your  last  statement  shows  there  is  $477.15  due.  on  this  note. 
Now  which  is  correct  and  how  comes  the  difference  P' 

On  May  22,  1899,  Moody  &  Co.  wrote  Oliver  in  reply  in  effect  that 
on  going  over  the  interest  carefully  Oliver  was  entitled  to  an  additional 
credit  of  $48.97  and  that  the  same  had  been  entered  on  the  note  that 
had  received  the  other  credits.  On  July  16,  Oliver  died.  The  note 
bore  the  credits  of  $610.76  and  $48.97  as  of  those  dates.  It  bears  the 
further  credit  of  June  10,  1899,  of  $98.  This  credit  is  not  explained 
directly.  There  is  indication  in  the  evidence,  however,  that  this  repre- 
sented the  five  bales  of  cotton.  In  the  various  accounts  which  are  in  the 
record  it  appears  that  that  amount  bore  an  approximate  relation  to  q 
credit  that  would  result  from  five  bales  of  cotton.  The*credit  followed 
closely  upon  the  admission  that  the  five  bales  were  yet  to  be  credited, 
and  no  question  was  ever  raised  as  to  a  proper  credit  for  that  cotton. 
The  credit  of  $98,  otherwise  unexplained,  would  from  these  circum- 
stances naturally  be  taken  as  having  reference  to  said  five  bales. 

The  sixth  assignment  must  be  overruled.  The  notes  provided  for 
interest  from  maturity,  December  1,  1897,  and  January  1,  1898,  res- 
pectively. It  was  so  alleged.  Because  the  petition  alleged  the  agree- 
ment of  November  28,  1899,  between  Mrs.  Oliver  and  the  creditors  and 
alleged  that  by  the  terms  of  such  agreement  the  maturity  of  the  in- 
debtedness was  extended  and  postpoaed  to  January  1,  1901,  it  is  con- 
tended this  entitled  plaintiffs  to  interest  only  after  the  latter  date 
because  this  became  the  time  of  maturity  to  which  the  notes  would 
refer  and  apply.  The  true  construction  of  the  notes  is  that  they  were  to 
bear  interest  from  the  dates  named  in  them  as  their  dates  of  maturity, 
and  thev  were  thus  extended. 

The  remaining  assignment  complains  of  the  allowance  of  10  percent 
of  the  principal  and  interest  as  an  attorney's  fee,  for  the  following 
reasons:  1st.  That  it  does  not  appear  that  this  was  claimed  of  the 
administrator.  2d.  That  there  was  no  proof,  nor  pleading  to  warrant 
proof  that  plaintiff  had  paid  or  agreed  to  pay  their  attorney  this  amount 
of  fee. 

The  notes  call  for  10  percent  of  principal  and  interest  unpaid,  as  an 
attorney's  fee,  if  placed  in  the  hands  of  an  attorney  for  collection.  The 
petition  alleged  presentation  of  the  notes  and  deed  of  trust  to  the  ad- 
ministrator for  allowance  as  follows:  ^^That  on  or  about  June  21,  1903, 
the  claim  of  plaintiffs  being  the  two  notes  aforesaid  witji  said  deed  of 
trust  was  duly  authenticated  and  verified  under  the  laws  of  Texas  for 
allowance  as  a  claim  against  said  estate  were  by  them  presented  to  the  de- 
fendant B.  D.  Dashiell  as  administrator  aforesaid  for  acceptance  and 
allowance  and  the  said  Dashiell  rejected  same  and  endorsed  his  rejection 
thereon.  That  afterwards  and  in  order  to  show  that  said  notes  were  not 
barred  by  limitation,  on  or  about  August  14,  1903,  the  said  claims  of 
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W.  L.  Moody  &  Co.  were  again  after  being  fully  authenticated  and  in 
connection  with  the  letters,  deed  of  trust,  agreements  and  statements 
hereinbefore  pleaded,  presented  to  the  defendant  B.  D.  Dashiell  as  admin- 
istrator of  said  estate  for  acceptance  and  allowance,  and  the  said  Dashiell 
again  rejected  the  same  endorsing  thereon:  "This  claim  this  day 
presented  to  me  for  the  second  time  and  the  same  is  rejected  this  9-7 
1903.    B.  D.  Dashiell,  Admr.  J.  H.  Oliver  estate." 

The  petition  alleged  further:  "That  before  proving  up  said  claim, 
that  is  the  said  notes,  deed  of  trust,  letters  and  instruments  in  writing, 
plaintiffs  placed  said  notes,  deed  of  trust,  letters  and  instruments  in 
writing  with  attorneys  for  collection,  and  thereby  became  liable  for  the 
10  percent  attomey^s  fee  called  for  in  said  notes  and  by  reason  of  the 
premises,  and  the  bringing  of  this  suit  defendants  are  liable  for  said 
10  percent,  etc/' 

The  claim  in  the  form  propounded  to  the  administrator  is  not  in 
the  record.  The  statement  of  facts  upon  this  subject  states  that  plain- 
tiffs proved  that  the  claims  sued  upon  were  authenticated  for  allow- 
ance, were  presented  to  the  administrator  for  allowance,  and  were  twice 
rejected  by  the  administrator,  upon  the  dates  alleged — ^and  it  was  ad- 
mitted that  the  claims  sued  upon  were  placed  in  the  hands  of  attorneys 
for  collection,  before  presentation  to  the  administrator  and  before  the 
institution  of  the  suit. 

The  statement  which  we  find  in  the  statement  of  facts  that  the 
claims  sued  upon  were  presented  to  and  rejected  by  the  administrator, 
would  indicate  that  the  claims  propounded  included  attorney's  fees. 
But  this  much  is  established  with  certainty,  that  plaintiffs  had  already 
placed  the  claim  in  the  hands  of  an  attorney  (this  was  admitted)  and 
were  when  the  same  was  propounded,  legally  entitled  to  attorney's  fees. 
Having  been  turned  over  to  attorneys,  the  claim  presumably  was  pre- 
sented to  the  administrator  by  them  Under  the  general  presentation 
of  the  notes  as  a  claim,  the  notes  calling  for  10  percent  additional  in 
the  above  event,  the  administrator  could  have  properly  allowed  the 
claim  for  the  unpaid  principal  and  interest  and  attorney's  fees.  He 
rejected  it,  however,  in  toto,  and  his  rejection  of  the  notes  in  our  opinion 
extended  to  any  demand  whatever  based  upon  the  notes,  whether  prin- 
cipal, interest  or  attorney's  fees,  or  at  any  rate  to  any  demand  which 
he  would  have  been  authorized  to  recognize  and  allow  in  connection 
with  the  notes. 

It  is  true  there  was  no  proof  that  plaintiffs  had  agreed  with  their 
attorney  to  pay  a  fee  amounting  to  10  percent  of  the  claim.  It  is  also 
a  fact  that  no  issue  was  made  questioning  the  reasonableness  of  a  10 
percent  fee,  either  in  the  pleadings  or  in  the  evidence.  The  question 
is  made  here  for  the  first  time,  and  the  only  position  appellant  can  take 
that  could  avail  him  here,  is  that  it  was  incumbent  on  plaintiff  to  show 
that  they  had  agreed  to  pay  their  attorney  ten  percent,  or  that  ten  per- 
cent was  a  reasonable  fee,  and  that  as  neither  was  done  plaintiffs  were 
entitled  to  nothing  in  that  behalf. 

This  is  not  our  view.  We  think  that  when  plaintiffs  proved  the  con- 
dition precedent,  viz:  The  placing  of  the  claim  with  an  attorney  for 
collection,  plaintiffs  were  prima  facie  entitled  to  the  sum  which  Oliver 
had  stipulated  in  his  contract  to  pay  in  that  event.    And  as  there  is 
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DothiBg  in  the  evidence  to  indicate  an  agreement  with  attorneys  for  a 
less  fee,  and  as  defendant  did  not  seek  at  the  trial  to  question  the 
leaaonableness  of  such  a  fee,  there  was  no  error  committed  by  the  court 
in  entering  judgment  for  it. 

In  Loan  Co.  v.  Eobertson,  86  S.  W.  Bep.,  1020,  an  issue  was  made  as 
to  the  reasonableness  of  the  fee.  It  is  not  necessary  for  us  now  to  either 
aflSrm  or  deny  the  correctness  of  the  ruling  made  in  that  case. 

Affirmed. 

ON  MOTION  FOR  RBHEABING. 

In  reference  to  the  third  ground  in  the  motion  we  hold  that  plaintiff 
had  the  right  in  this  proceeding  to  join  Mrs.  Oliver  as  a  party  upon  the 
allegation  that  the  property  was  community  and  the  debt  a  community 
debt  in  order  to  obtain  against  her  an  adjudication  of  such  conditions. 
The  motion  on  this  ground  is  overruled. 

The  other  grounds  are  not  sustained. 

Overruled 

Writ  of  error  refused. 


Houston  &  Texas  Central  Bailroad  Company  v.  Jerry  Easton. 

Decided  October  31,  1906. 

1.— CoAenxring  Aets  of  Veglisrence — ^Fleadlug: — Proof. 

Where  plaintiff  alleges  conjunctively  two  or  more  acts  of  n^ligence  proxi- 
mately causing  his  injuries  he  is  entitled  to  recover  upon  proof  of  either,  if 
shown  ta  be  the  efficient  cause  of  the  injuries. 

S. — Relatioii  of  Carrier  and  Passenger — ^Eeasonable  Time  to  Alight. 

The  relation  of  carrier  and  passenger  does  not  cease  to  exist  until  the  train 
is  stopped  at  the  passenger's  destination  a  length  of  time  reasonably  sufficient  to 
enable  the  passenger  to  alight  with  safety. 

t, — Charge    Cottstmotlon. 

The  diaige  of  the  court  and  the  special  charges  given  at  the  request  of  either 
party  should  be  taken  and  construed  as  a  whole. 

4.— <{arrier  and  Passenger — ^Termination  of  Kelation. 

It  is  a  well  established  principle  of  law  that,  when  a  passenger  train  has 
stopped  for  a  reasonable  length  of  time  at  a  passenger's  destination,  and  notice 
has  been  given  such  passenger,  and  a  reasonable  opportunity  afforded  him  of  leav- 
ing the  train,  the  relation  of  carrier  and  passenger  is  thereby  terminated,  and 
thereafter  the  carrier  only  owes  him  the  duty  of  ordinary  care. 

5.— HegUgeaoe  Vel  Von — Question  of  Pact. 

Where  the  evidence  showed  that  the  plaintiff,  upon  arrival  of  the  train  at  his 
destination,  attempted  to  leave  the  train  by  the  door  through  which  he  had  en- 
tered, and,  finding  it  locked,  turned  about  and  made  his  exit  through  the  other 
door,  thereby  being  delayed  in  alighting,  whether  or  not  plaintiff  was  guilty  of 
negligence  was  a  question  of  fact,  and  was  properly  submitted  to  the  jury. 

Appeal  from  the  District  Court  of  Brazos  County.     Tried  below 
before  Hon.  J.  C.  Scott. 

Andrews^  Ball  £  Sireetman  and  Robert  Armstrong,  for  appellant. — 
In  support  of  the  first,  second  and  third  assignments  of  error,  cited: 
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Texas  &  Pac.  Ey.  Co.  v.  Woods,  28  S.  W.  Sep.,  416 ;  Central  Texas  If . 
W.  Ey.  Co.  V.  Hoard,  49  S.  W.  Eep.,  142 ;  Missouri,  K.  &  T.  Ey.  Co.  v. 
Perry,  27  S.  W.  Eep.,  496;  Baker  v.  Ashe,  80  Texas,  356;  Burnett  v. 
Lambach,  39  S.  W.  Eep.,  1016 ;  Edwards  v.  Dickson,  66  Texas,  615. 

In  support  of  the  fourth  assignment,  cited:  Southern  Const.  Co.  v. 
Hinkle,  13  Texas  Ct.  Eep.,  831;  Missouri,  K.  &  T.  Ey.  v.  Eogers,  91 
Texas,  52;  Missouri,  K.  &  T.  Ey.  v.  McGlamory,  89  Texas,  685;  Gulf, 
C.  &  S.  P.  Ey.  V.  Shieder,  88  Texas,  152. 

In  support  of  fifth  assignment,  cited :  Southern  Const.  Co.  v.  Hinkle, 
13  Texas  Ct.  Rep.,  831;  Missouri,  K.  &  T.  Ey.  v.  Eogers,  91  Texas, 
52;  Missouri,  K.  &  T.  Ey.  v.  McGlamory,  89  Texas,  685;  Gulf,  C.  & 
S.  P.  Ey.  V.  Shieder,  88  Texas,  152. 

V,  B.  Hudson  and  Henderson  &  Ford,  for  appellee. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  appellee 
against  appellant  to  recover  damages  for  injuries  alleged  to  have  been 
inflicted  on  plaintiff  by  defendant's  negligence.  The  defendant  answered 
by  a  general  denial  and  a  plea  of  contributory  negligence.  The  trial 
result^  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $1,050. 

Conclusion  of  Fad.^The  evidence  is  reasonably  sufficient  to  show 
that  while  plaintiff  was  a  passenger  on  one  of  defendant's  trains  he 
was  injured,  through  the  acts  charged  in  his  petition,  by  the  defendant; 
that  it  was  guilty  of  negligence  towards  him  in  committing  said  acts; 
that  such  negligence  was  the  proximate  cause  of  his  injuries;  that  he 
was  not  guilty  of  contributory  negligence  as  alleged  in  defendant's 
answer ;  and  that  by  reason  of  such  negligence  of  defendant  he  sustained 
physical  injuries  by  which  he  was  damaged  to  the  amount  found  by  the 
jury. 

The  acts  of  negligence  alleged  by  plaintiff,  and  the  allegations  of 
contributory  negligence,  as  well  as  the  evidence  upon  which  the  fore- 
going conclusions  are  based,  will  appear  more  definitely  in  our  con- 
sideration of  the  assignments  of  error. 

Conclusions  of  Law. — The  first,  second  and  third  assignments  have 
relation  to  the  same  questions,  and  are  grouped  in  appellant's  brief  and 
asked  to  be  considered  together.  They  are  directed  against  the  second 
and  fifth  paragraphs  of  i£e  charge,  which  are  as  follows : 

"2.  You  are  charged  that  railroad  companies  engaged  in  the  trans- 
portation of  passengers  are  held  to  that  high  degree  of  care  which  very 
prudent  persons  would  use  under  the  same  or  similar  circumstances, 
and  a  failure  in  this  respect  would  be  negligence  on  the  part  of  the 
company. 

"5.  If  you  believe  from  the  evidence  that  defendant  through  its 
agents  and  servants  failed  to  stop  the  train  upon  which  plaintiff  was  a 
passenger  at  College  Station  a  reasonably  sufficient  time  for  plaintiff 
to  alight,  or  if  you  believe  from  the  evidence  that  as  plaintiff  was 
attempting  to  alight  from  said  train  that  the  speed  of  said  train  was 
suddenly  increased  and  that  thereby  plaintiff  was  thrown  from  said 
train  and  injured,  and  you  believe  that  said  failure  to  stop  a  reasonably 
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sufficient  time  for  plaintiff  to  alight  (if  it  did  so  fail)  was  negligence 
on  the  part  of  defendant^  or  if  you  believe  the  sudden  increase  of  speed 
(if  it  did  80  increase)  was  negligence  on  the  part  of  defendant  and  that 
said  act  or  either  of  them  was  the  direct  and  proximate  cause  of  plain- 
tiff being  injured  (if  he  was  injured)  you  will  find  for  the  plaintiff 
unless  you  find  for  tiie  defendant  imder  other  charges  herein  given  you." 

As  IB  indicated  by  the  paragraph  last  quoted,  tiie  negligence  alleged 
by  plaintiff  was  the  failure  of  defendant  to  stop  the  train  upon  which 
he  was  a  passenger,  at  College  Station  a  sufficient  length  of  time  to 
permit  him  to  alight  therefrom;  and,  while  he  was  attempting  to  alight, 
in  so  suddenly  increasing  the  speed  of  the  train  that  he  was  thereby 
thrown  violently  to  the  ground.  There  is  no  room  for  controversy 
about  the  facts;  that  plaintiff  was  a  passenger  on  one  of  defendant's 
trains;  that  his  destination  was  College  Station;  that,  in  attempting  to 
alight  when  the  train  arrived  there,  he  was  thrown  therefrom  and 
injured.  The  negligence  charged  by  plaintiff  and  the  contributory  neg- 
ligence set  up  as  a  defense,  being  the  only  issues  in  the  case. 

Appellant's  brief  presents  five  propositions  under  these  assignments. 
By  the  first  it  is  claimed  that  it  was  error  to  submit  as  a  separate  ground 
of  recovery  the  negligence  of  defendant  in  suddenly  increasing  the  speed 
of  the  train;  for  the  reason  that,  under  the  pleadings  and  evidence, 
plaintiff  was  not  entitled  to  recover  on  such  ground  independently  of 
defendant's  failure  to  stop  the  train  a  reasonable  length  of  time.  It 
is  generally  held  that  where  a  plaintiff  alleges,  though  conjunctively, 
two  or  more  grounds  of  negligence  proximately  causing  his  injuries 
he  is  entitled  to  recover  upon  the  proof  of  either,  if  shown  to  be  the 
efficient  cause  of  the  injuries  complained  of.  (Galveston,  H.  &  S.  A. 
Ey.  Co.  V.  Pitts,  42  S.  W.  Eep.,  255.)  Where  two  or  more  acts  of  neg- 
ligence proximately  contribute  to  produce  an  injury  each  is  sufficient 
within  itself  to  support  a  cause  of  action  for  the  recovery  of  the  entire 
damage  resulting;  and  it  logically  follows  that  a  plaintiff  who  pleads 
all  of  such  acts  of  negligence  is  entitled  to  recover  upon  proof  of  any 
one  of  them.  (Dutro  v.  Metropolitan  St.  Ey.  Co.,  86  S.  W.  Eep.  (Mo.), 
916.)  If  therefore  the  defendant  either  negligently  failed  to  stop  the 
train  a  reasonable  length  of  time,  or  suddenly  increased  its  speed  when 
plaintiff  was  attempting  to  alight,  and  one  or  the  other  or  both  of  such 
acts  of  negligence  proximately  contributed  to  his  injury,  he  was  en- 
titled under  tiie  law  to  recover. 

The  second  proposition  is  that  the  court  erred  in  that  portion  of  the 
fifth  paragraph  of  the  charge  which  submitted  as  a  separate  ground  of 
recovery  the  negligence  of  the  defendant  in  suddenly  increasing  the 
speed  of  the  train,  because  it,  when  taken  in  connection  with  the  second 
paragraph,  imposed  upon  defendant  that  high  degree  of  care  due  from 
a  common  carrier  to  a  passenger,  although  the  jury  may  have  found  the 
relation  of  carrier  and  passenger  had  terminated.  The  relation  between 
the  parties  of  carrier  and  passenger,  certainly  did  not  cease  unless  the 
train  was  stopped  at  College  Station  a  reasonably  sufficient  time  to 
enable  plaintiff  to  alight  therefrom.  Until  such  time  was  given,  the 
defendant  was  due  plaintiff  that  character  of  care  stated  in  the  second 
paragraph  of  the  charge.    The  issue  as  to  whether  the  defendant  stopped 
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the  train  a  reasonable  length  of  time  to  enable  plaintiff  to  alight  there- 
from was  presented  to  the  jury  by  a  special  charge,  given  at  defendant's 
request,  and  the  jury  directed  to  return  a  verdict  for  defendant  if  it 
found  on  such  issue  in  the  affirmative.  In  view  of  the  rule  that  in  de- 
termining the  correctness  of  a  charge  it  should  be  taken  and  construed 
as  a  whole,  it  is  apparent  that  the  portion  of  the  charge  under  con- 
sideration is  not  open  to  the  criticism  advanced  by  the  proposition.  As 
the  jury  was  required  to  find  for  the  defendant  if  it  stopped  the  train 
a  reasonable  length  of  time  to  enable  th^  plaintiff  to  alight  with  safety, 
it  follows  that  a  verdict  could  not  have  been  found  upon  negligence  of 
defendant  in  suddenly  starting  the  train,  unless  such  act  occurred  before 
plaintiff  had  been  given  a  reasonable  time  to  alight.  Therefore,  if  the 
jury  found  that  plaintiff  was  injured  by  the  negligence  of  defendant  in 
suddenly  starting  the  train,  it  follows  that  such  injury  was  inflicted 
before  he  had  been  given  a  reasonable  time  to  alight;  and  that,  con- 
sequently, when  the  act  of  negligence  which  caused  his  injury  was  com- 
mitted he  was  a  passenger,  to  whom  defendant  owed  that  high  degree 
of  care  declared  by  the  second  paragraph  of  the  charge. 

The  third  proposition  simply  enunciates  a  well  established  principle 
of  law  which  is  recognized  and  applied  by  the  charge  complained  of  to 
the  issues  involved  in  this  case. 

The  fourth  proposition  under  these  assignments,  raises  substantially 
the  same  complaint  against  the  charge  that  is  made  in  the  second,  and 
what  we  have  said  in  disposing  of  that  proposition  disposes  of  the  fourth. 

There  is  no  conflict  between  the  part  of  the  court's  charge  quoted 
and  special  charge  number  one  given  at  defendant's  request,  as  com- 
plained of  in  the  fifth  proposition.  The  fifth  paragraph  of  the  general 
charge  and  such  special  charge  referred  to  are  not  only  consistent,  but, 
when  taken  and  construed  together,  enunciate  the  law  applicable  to  the 
case,  if  not  correctly,  too  favorably  to  the  defendant.  Therefore,  we 
overrule  appellant's  first,  second  and  third  assignments  of  error. 

The  fourth  assignment  complains  that  the  court  erred  in  refusing 
defendant's  request  to  give  the  following  special  charge:  "In  this  case, 
you  are  instructed  that  if  you  believe  that  the  plaintiff  would  have  been 
able  to  leave  the  train  safely,  and  without  injury,-  if  he  had  gone  through 
the  north,  or  rear  door  of  said  train,  and  if  you  believe  that  it  was  not 
customary  to  have  said  door  fastened,  and  that  defendant's  employes 
did  not  know  said  door  was  fastened,  and  you  belieye  they  waited  a 
reasonably  sufficient  time  to  have  enabled  plaintiff  to  have  left  said 
train  if  said  door  had  not  been  fastened,  and  that  they  then  started  said 
train,  not  knowing  that  there  were  any  other  passengers  to  leave  said 
train,  then,  in  such  case,  you  will  return  a  verdict  for  the  defendant;" 
and  the  fifth,  that  it  erred  in  refusing  to  give  this  special  charge :  ^T.n 
this  case  you  are  instructed  that  if  you  believe,  from  the  evidence,  that 
the  north,  or  rear  door  of  the  car  in  which  plaintiff  was  riding  was  not 
fastened,  although  plaintiff  may  have  believed. the  same  was  fastened, 
and  you  believe  that  said  train  was  stopped  at  College  Station  long 
enough  to  have  been  reasonably  sufficient,  under  ordinary  circumstances, 
to  allow  the  plaintiff  to  leave  said  train,  and  that  his  failure  to  leave 
said  train  before  the  trjdn  was  started  was  caused  by  his  belief  that  said 
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door  was  fastened^  then^  if  you  so  belieye^  you  will  find  for  the  defend- 
ant'' 

Before  considering  these  assignments^  we  will  make  a  brief  state- 
ment of  the  pleadings  and  evidence  pertinent  to  them.  In  its  plea  of 
contributory  negligence  defendant  alleged:  That  the  train  stopped  at 
College  Station  a  reasonable  length  of  time  to  allow  passengers  to  dis- 
embark^ and  that  if  plaintiff  had  used  ordinary  care  and  diligence  to 
leave  the  train,  he  could  have  got  off  before  it  was  set  in  motion;  but 
that,  instead  of  promptly  leaving,  he  first  went  to  one  end  of  the  car 
and  then  to  the  other,  consuming  unnecessary  time,  wherefore  he  was 
negligent  in  failing  to  attempt  to  leave  the  train  until  it  started  off. 

Plaintiff  was  an  old  negro  and  riding  in  the  coach  provided  for  his 
people.  His  testimony  regarding  his  effort  to  disembark  is  as  follows: 
^'When  we  got  to  College  they  called  the  station,  I  gets  up  and  starts 
out  and  goes  back  to  the  north  door,  the  door  I  came  in  at.  I  thought 
I  could  get  off  right  there,  but  the  door  was  bolted  or  something.  Josh, 
he  was  right  behind  me  and  I  says  we  can't  get  out  of  that  door.  When 
we  couldn't  open  the  door,  we  wheeled  right  back  and  went  through 
that  car  and  Josh  got  off  first,  and  when  I  got  off  first  she  was  moving 
along  just  a  little,  and  somehow  or  other  she  gives  a  jerk  and  I  fell 
right  off  on  my  face  and  hit  my  face  against  the  ground.'' 

"Josh"  testified  that  they  couldn't  get  out  of  that  car  on  account  of 
the  door  being  fastened;  that  they  then  turned  back  and  when  they  got 
to  the  front  end  of  the  train  they  stepped  off;  that  the  train  was  then 
moving  slowly  and  he  got  off  without  any  difficulty,  and  that  when 
"Jerry"  got  to  the  first,  or  maybe  the  last  step,  ^Tie  kinder  fell  straight 
out" 

The  door  these  negroes  tried  to  open  first  was  the  one  nearest  them 
and  the  one  through  which  they  entered  the  train.  The  defendant's 
testimony  tends  to  show  that  it  was  never  customary  to  lock  this  door, 
and  that  there  was  no  occasion  to  lock  it  at  the  time  in  question. 

The  special  charge  referred  to  in  the  fourth  assignment  was  properly 
refused  because  it  requires  a  verdict  for  defendant  in  the  event  the 
jury  should  find,  in  connection  with  other  facts,  that  it  was  not  custom- 
ary to  have  the  north,  or  rear  door  of  the  train  fastened  and  defendant's 
employes  did  not  know  it  was  fastened,  leaving  entirely  out  of  view  the 
question  of  whether  it  was  fastened  or  not.  Nothing  is  more  usual  or 
natural  than  for  a  passenger  to  attempt  to  leave  a  car  by  way  of  the 
door  through  which  he  entered,  especially  if  the  one  nearest  to  him, 
unless  he  Imows  it  was  customary  to  keep  it  fastened  and  for  passengers 
to  make  their  exit  through  the  other  door.  And  yet,  in  face  of  the  fact 
that  the  only  direct  evidence  on  the  question  shows  that  the  north  or 
rear  door  of  the  car  was  fastened,  the  charge  requested  makes  plaintiff 
guilty  of  negligence  as  a  matter  of  law,  if  in  connection  with  other  facts 
submitted  by  it,  the  jury  should  find  that  it  was  not  customary  to  have 
the  door  fastened  and  defendant's  employes  did  not  know  it  was  fastened. 

The  special  charge  referred  to  in  the  fifth  assignment  is  objectionable, 
in  that  it  makes  plaintiff's  mistaken  belief  that  the  door  was  open,  if 
found  by  the  jury,  such  negligence  as  precludes  his  recovery,  instead 
of  submitting  the  issue  of  such  negligence  to  the  jury. 

This  special  charge:     'TEn  this  case  you  are  instructed  that  it  was 
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the  duty  of  the  plaintiflE  Jerry  Easton,  while  a  passenger  on  defendant's 
train  to  use  ordinary  care  for  his  own  safety.  So  if  you  believe  from 
the  evidence  that  the  plaintiff  Jerry  Easton  in  attempting  to  leave  said 
train  failed  to  use  ordinary  care  to  see  whether  the  rear  or  north  door 
of  said  car  was  fastened^  and  in  first  going  back  to  said  door  and  then 
returning  to  the  front  end  of  said  coach^  and  in  attempting  to  leave 
said  train  while  the  same  was  in  motion^  or  in  the  manner  in  which  he 
attempted  to  go  down  the.  steps  and  leave  said  train^  and  you  believe 
that  a  person  of  ordinary  care  would,  not  have  acted  in  the  same 
maimer  that  said  Easton  acted  in  any  or  all  of  the  particulars  above 
mentioned,  and  you  believe  that  the  failure  of  the  said  Easton  to  use 
ordinary  care  in  any  or  all  of  the  particulars  above  mentioned  proxi- 
mately caused  or  contributed  to  cause  his  injuries,  then  such  failure 
on  his  part  to  use  ordinary  care  would  amount  to  contributory  negli- 
gence, and  if  you  so  believe,  you  will  return  a  verdict  for  the  defendant, 
although  you  may  believe  from  the  evidence  that  the  defendant  railroad 
company  was  also  guilty  of  negligence,'^  given  at  the  request  of  defend- 
ant's counsel,  presents  the  law  pertaining  to  the  issue  of  contributory 
negligence  arising  from  the  evidence  fully  and  clearly.  The  judgment 
is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


W.   E.   SCHAPPEB  V.  LAUHA  J.  DAVIDSON  ET  AL. 

Decided  October  31,  1906. 

1. — Tax  Snit — ^Void  Judgment  and  Sale. 

In  a  suit  for  delinquent  taxes  upon  a  league  of  land  for  the  years  1887  to  1896 
incluBive,  brought  under  the  provisions  of  the  Act  of  1897  (Sayles'  Eey.  Stats., 
arts.  5232a  et  seq.) ,  it  appeared  from  the  recitals  and  documents  referred  to  in 
the  decree  of  foreclosure  in  said  suit  that,  in  no  year  during  said  period,  was  the 
entire  league  delinquent  or  sold  for  taxes,  but  that  only  a  part  of  said  league  was 
delinquent  each  year,  the  part  so  delinquent  varying  in  quantity  in  the  several 
years  from  316  to  3,005  acres;  the  decree  of  foreclosure,  however,  gave  judgment 
for  the  sum  total  of  the  taxes,  interest,  penalty  and  costs  due  for  said  period,  and 
foreclosed  the  lien  upon  the  entire  league  of  4,428  acres.  Held,  because  the  court 
had  no  authority  to  foreclose  a  lien  for  the  delinquent  taxes  on  those  portions  of 
the  league  on  which  the  taxes  had  been  paid,  the  decree  was  void. 

2. — Same — Eefunding  Money. 

When  the  defendant  purchased  the  land  in  controversy  under  a  void  judg- 
ment in  a  tax  suit,  and  the  owner  sues  in  trespass  to  tiy  title  to  recover  said  land, 
the  purchaser  is  not  entitled  to  have  the  money  paid  by  him  at  such  sale  refunded 
before  the  plaintiff  can  recover. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Baldwin  &  Christian,  for  appellant. — ^Inasmuch  as  the  judgment 
rendered  in  the  case  of  the  State  of  Texas  v.  the  Unknown  Owners  of 
the  John  E.  Mayfield  League,  No.  3484,  foreclosed  a  lien  upon  the 
entire  John  E.  Mayfield  league;  and  inasmuch  as  the  order  of  sale  which 
was  issued  upon  said  judgment  directed  the  sheriff  to  sell  1,896  acres 
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of  said  league;  and  inasmuch  as  the  sheriff  levied  upon  and  sold  1,896 
acres  of  said  league  and  executed  a  deed  to  the  purchaser  to  1,896  acres, 
describing  the  same  by  metes  and  bounds,  these  proceedings  were  suffici- 
ent to  pass  to  the  purchaser,  the  appellant  herein,  the  1,896  acres  of 
land  so  described  in  said  sheriff^s  deed.  Eev.  Stats.,  arts.  6232g,  2362, 
1340;  Dembitz  on  Land  Titles,  vol.  2,  p.  1320,  sec.  174;  Herman  v. 
Likens^  90  Texas,  48;  MacManus  v.  Orkney,  91  Texas,  33;  Focke  v. 
Garcia,  41  S.  W.  Rep.,  187;  Watson  v.  McClane,  45  S.  W.  Rep.,  177; 
Masterson  v.  State,  17  Texas  Civ.  App.,  91;  Rogers  v.  Bradford,  56 
Texas,  636;  Mackay  v.  Martin,  26  Texas,  62;  Glascock  v.  Price.  45 
S.  W.  Rep.,  417-18;  Morris  v.  Hastings,  70  Texas,  26;  O'Connor  v. 
Youngblood,  16  Ala.,  718;  Owen  v.  Baker,  101  Mo.,  407;  Carolina 
Savings  Bank  v.  McMahon,  37  S.  C,  309 ;  Freeman  on  Executions,  sec. 
339. 

The  trial  court  erred  in  his  fourth  conclusion  of  law,  wherein  he 
concludes  as  follows:  "That  William  E.  Schaffer,  having  purchased 
said  land  at  a  void  tax  sale,  is  not  entitled  to  recover  the  sum  that  he 
bid  on  said  land  or  any  part  thereof.'^  Sayles'  Statutes,  arts.  5232b, 
c.  d.  j  and  n;  Halsey  v.  Jones,  86  Texas,  488;  Galveston,  H.  &  S.  A. 
Ry.  V.  Blakeney,  73  Texas,  181;  Howard  v.  North,  5  Texas,  290;  Jones 
v.  Smith,  55  Texas,  387;  Burns  v.  Ledbetter,  54  Texas,  374;  Allen  v. 
Pierson,  60  Texas,  607;  Smith  wick  v.  Kelly,  79  Texas,  576;  Ruddell  v. 
Sparks^  79  Texas,  309;  Connellee  v.  Roberts,  1  Texas  Civ.  App.,  367; 
Murphy  v.  Williams,  56  S.  W.  Rep.,  695;  House  v.  Stone,  64  Texas, 
683 ;  City  of  Henrietta  v.  Eustis,  87  Texas,  19 ;  Ozee  v.  City  of  Henri- 
etta, 90  ^Texas,  334 ;  Burns  v.  Ledbetter,  56  Texas,  282 ;"  Walker  v. 
Lawler,  45  Texas,  538;  Maves  v.  Blanton,  67  Texas,  245;  Stewart  v. 
Kemp,  54  Texas,  252;  Murphy  v.  Williams,  56  S.  W.  Rep.,  696,  697; 
The  State  of  Texas  v.  Dashiell,  32  Texas  Civ.  App.,  454;  Kenson  v. 
Gage,  79  S.  W.  Rep.,  605;  Houssels  v.  Taylor,  58  S.  W.  Rep.,  191. 

Stevens  <&  Pickett  and  Greer,  Minor  &  'Miller,  for  appellees. — Only 
land  which  has  been  reported  delinquent  or  has  been  reported  sold  to  the 
State  is  subject  to  a  suit  for  delinquent  taxes,  and  a  judgment  in  such 
a  cause  decreeing  taxes  to  be  delinquent  against  land  which  has  not 
been  so  reported  delinquent  or  sold  to  the  State,  and  on  which  as  a 
matter  of  fact  the  taxes  have  been  paid,  and  foreclosing  a  lien  against 
said  land,  is  null  and  void  for  want  of  jurisdiction  over  the  subject 
matter  of  the  suit.  Hollywood  v.  Wellhausen,  68  S.  W.  Rep.,  330; 
Cordray  v.  Neuhaus,  61  S.  W.  Rep.,  416;  Templeton  v.  Ferguson,  89 
Texas,  55 ;  Stewart  v.  Anderson,  70  Texas,  601 ;  Savles  Rev.  Stats.,  art. 
5232b. 

A  tax  deed  for  simply  a  certain  number  of  acres  without  any  definite 
description  thereof,  to  be  taken  out  of  a  larger  tract  or  survey,  is  void 
for  uncertainty;  and  so  an  order  of  sale,  with  a  like  insuflScient  descrip- 
tion of  the  land  ordered  to  be  sold,  is  void  for  uncertainty,  and  insuffici- 
ent to  support  a  sheriff's  deed  for  a  specific  number  of  acres  definitely 
described  by  metes  and  bounds.  Henderson  v.  White,  69  Texas,  103; 
Wooters  v.  Arledge,  54  Texas,  395 ;  Ammons  v.  Dwyer,  78  Texas,  640 ; 
Morgan  v.  Smith,  70  Texas,  641 ;  Tram  Lumber  Company  v.  Hancock, 
70  Texas,  313;  Broxson  v.  McDougal,  70  Texas,  66;  Smith  v.  Crosby, 


102  Texas  Civil  Appeals  Eepobts,  Vol.  .44.        [October, 

86  Texas,  15;  Cave  v.  City  of  Houston,  65  Texas,  619;  Norris  v.  Hunt, 
51  Texas,  613 ;  Stout  v.  Mastin,  139  TJ.  S.,  151. 

The  purchaser  of  land  at  a  void  tax  sale,  such  as  a  sale  under  a 
void  judgment  for  taxes,  is  not  entitled  to  have  the  money,  so  paid  by 
him  at  such  purchase,  returned  to  him  by  the  owper  of  the  land  who 
brings  the  suit  to  set  aside  such  void  judgment  and  the  sale  thereunder. 
Mumme  v.  McCloskey,  66  S.  W.  Eep.,  853 ;  Lufkin  v.  City  of  Galveston, 
73  Texas,  342;  Eobson  v.  O&born,  13  Texas,  298;  Pitts  v.  Booth,  15 
Texas,  454 ;  Stewart  v.  Kemp,  54  Texas,  252 ;  Furche  v.  Mayer,  29  S. 
W.  Eep.,  1099;  Crumble)^  v.  Busse,  11  Texas  Civ.  App.,  324. 

JAMES,  Chief  Justice. — Appellees'  petition  alleged  title  in  them- 
selves to  the  Mayfield  league  and  ouster  by  appellant  SchaflEer,  and  then 
proceeded  with  averments  intended  in  equity  to  set  aside  a  certain  decree 
of  the  same  court  in  which  the  State  of  Texas,  in  a  suit  for  delinquent 
taxes  against  unknown  owners  of  the  Mayfield  league,  recovered  a  judg- 
ment with  foreclosure  of  tax  lien  on  the  entire  league,  and  under  which 
decree  an  order  of  sale  issued  to  the  sheriff  who  made  a  deed  to  Schaffer 
for  a  part  of  said  league. 

The  trial  judge  filed  conclusions,  from  which  it  appears  that  in 
rendering  judgment  for  appellees  he  did  so  upon  several  grounds :  Ist. 
That  the  judgment  in  the  tax  suit  was  void  for  want  of  jurisdiction 
for  the  reason  that  the  onlv  citation  ever  issued  in  said  cause  was  issued 
prior  to  the  institution  of  the  suit,  and  was  a  citation  by  publication 
without  an  aflSdavit  having  been  made  to  support  same  by  the  county 
attorney  before  the  citation  issued.  In  this  behalf  the  findings  of  fact 
were  that  the  notice  or  citation  for  publication  issued  on  November  20, 
1901,  the  petition  was  filed  January  16,  1902,  the  affidavit  was  made  on 
January  16,  and  it  appears  from  the  undisputed  testimony  that  the 
aforesaid  notice  which  bears  date  of  issuance  November  20,  1901,  was 
published  as  the  statute  requires,  beginning  the  7th  day  of  February, 
1902. 

2d.  That  the  judgment  was  void  because  the  court  was  without  juris- 
diction to  render  the  same  for  the  reason  that  the  land,  against  which 
the  taxes  were  adjudged  delinquent,  was  not  as  an  entire^  subject  to 
a  suit  and  sale  for  delinquent  taxes. 

3d.  That  the  deed  which  the  sheriff  executed  to  Schaffer  was  void 
for  the  further  reason  that  the  judgment  foreclosed  the  lien  on  the 
entire  Mayfield  league,  when  the  order  of  sale  directed  the  sale  of  an 
undesignated  1,896  acres  of  said  league,  and  the  sheriff^s  deed  conveyed 
1,896  in  said  league  designated  by  metes  and  bounds. 

From  the  view  we  take  of  the  second  of  the  aforesaid  reasons  given 
for  the  judgment  appealed  from,  it  becomes  unnecessary  to  consider  the 
others:  and  said  reason  if  well  founded,  dispenses  with  the  necessity 
of  considering  the  distinctions  between  a  direct  and  a  collateral  attack 
upon  the  judgment  in  the  tax  suit,  for  if.  it  appears  from  the  record 
in  that  proceeding,  then  the  court  exceeded  its  jurisdiction  over  the 
subject  matter. 

The  tax  suit  was  brought  under  the  provisions  of  the  Act  of  1897, 
Sayles'  Revised  Statutes,  article  5232a  et  seq.  It  provides,  section  2. 
"All  lands  or  lots  which  have  been  returned  delinquent,  or  reported 
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sold  to  the  State,  or  to  any  city  or  town  for  taxes  due  thereon  since  the 
first  day  of  January,  1885,  or  which  may  hereafter  be  returned  delin- 
qnent  or  reported  sold  to  the  State,  or  to  any  city  or  town,  shall  be 
subject  to  the  provisions  of  this  Act,''  etc. 

Section  12  of  the  Act  provides:  'fReal  estate  which  may  have  been 
rendered  for  taxes  and  paid  under  erroneous  descriptions  given  in 
assessment  rolls,  or  lands  which  may  have  been  doubly  assessed  and 
taxes  paid  on  one  assessment,  or  lands  which  may  have  been  assessed 
and  taxes  paid  thereon  in  a  county  other  than  the  one  in  which  they 
are  located,  or  lands  which  may  have  been,  sold  to  the  State  and  upon 
which  taxes  have  been  paid  and  through  error  not  credited  on  the  assess- 
ment rolls,  shall  not  be  deemed  subject  to  the  provisions  of  this  Act.'' 
This  section  was  construed  by  this  court  in  Hollywood  v.  Wellhausen,  28 
Texas  Civ.  App.,  541,  as  denying  to  the  District  Court  the  power  to 
foreclose  tax  liens  on  lands,  whidi  came  within  its  terms,  and  that  a 
decree  of  foreclosure  on  lands  so  withdrawn  from  the  provisions  of  the 
Act  would  be  set  aside  in  a  collateral  proceeding. 

The  section  2  above  quoted  makes  the  Act  apply  only  to  lands  which 
had  been  or  might  thereafter  be  reported  delinquent  or  sold  to  the 
State,  and  conferred  no  power  upon  the  District  Courts,  and  by  nec- 
essary implication  withheld  from  them  power,  to  deal  with  lands  not  so 
reported  in  the  foreclosing  of  tax  liens.  Section  12  above  quoted  was 
intended  to  create  exceptions  in  respect  to  lands  that  had  been  reported 
sold  or  delinquent. 

It  clearly  appears  from  what  is  stated  in  the  decree  in  said  tax  suit, 
that  for  the  years  for  which  this  league  was  alleged  to  be  delinquent 
(1887  to  1896  inclusive)  there  was  not  a  single  year  in  which  all  the 
league  was  delinquent  or  reported  sold,  but  the  portion  so  affected  in 
the  several  years  varied  from  the  lowest,  316  acres  in  three  of  the  years, 
to  3,005  acres  in  one  year,  the  highest  quantity  ever  reported  sold  or 
delinquent.  In  only  one  year  was  the  quantity  reported  delinquent  or 
sold  3,005  acres,  in  two  of  the  years  it  was  1,898  acres,  and  so  on  down 
to  316  acres  in  some  of  the  years.  The  decree  seta  forth  that:  "The 
cause  coming  on  to  be  heard  and  evidence  was  introduced  as  follows: 
The  tax  rolls  of  said  county  of  Liberty,  of  which  exhibit  "A"  attached 
and  made  a  part  of  plaintiff's  petition  is  a  true  exhibit,  was  introduced 
in  evidence,  and  E.  W.  Sharman,  county  tax  collector  of  Liberty  County, 
Texas,  being  called  as  a  witness  on  oath  testified  that  said  taxes  as 
shown  by  the  tax  rolls  are  delinquent  upon  the  record  and  tax  rolls  of 
his  office  and  that  there  is  due  the  plaintiff  the  sum  of  $388.67  as  shown 
bv  said  tax  rolls,  and  the  court  therefore  finds  that  said  defendants  are 
indebted  to  the  plaintiff,  the  State  of  Texas,  for  taxes,  interest,  penalty 
and  costs  for  the  years  1887  to  1896  the  sum  of  $388.67,  being  the 
amount  due  on  the  separate  parcels  of  land  as  hereinafter  described, 
and  that  plaintiff  has  a  valid  and  subsisting  lien  on  said  land  for  said 
taxes  and  assessments  and  is  entitled  to  have  the  same  foreclosed  in  this 
action."  The  land  foreclosed  upon  in  the  decree  is  one  tract,  "situated 
in  Liberty  County,  Texas,  and  known  and  designated  on  the  abstract 
of  Texas  land  titles  as  abstract  number  70  to  John  E.  Mayfield,  original 
grantee,  containing  4,428  acres." 

The  reference  in  this  decree  to  exhibit  "A"  attached  to  the  petition 
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in  said  cause  makes  it  a  part  of  the  decree  as  much  so  as  if  set  forth 
therein.  Looking  to  that  exhibit  the  conditions  referred  to  above  are 
found,  viz :  That  for  each  year  between  1887  and  1896  only  a  part  of 
the  league,  and  in  every  year  except  one  a  small  part,  was  reported  sold 
or  delinquent,  and  this  establishes  the  fact  that  in  each  year  there  was 
a  considerable  part  or  parts  of  the  league  not  reported  sold  or  delinquent 
and  therefore  not  within  the  provisions  of  the  Act,  and  not  subject  to  the 
jurisdiction  of  the  District  Court  in  respect  to  foreclosure  for  taxes 
under  the  Act.  The  court,  therefore,  exceeded  its  powers  in  foreclosing 
the  lien  on  the  entire  tract. 

The  decree  does  not  admit  of  any  order  of  sale  being  issued  thereon 
which  would  respect  the  owner^s  rights  as  to  those  portions  of  the  land 
not  reported  sold  or  delinquent.  There  was  nothing  in  said  exhibit 
"A"  to  identify  the  part  or  parts  reported  sold  or  delinquent  for  any' 
of  the  years,  and  this  diflBculty  probably  accounts  for  the  fact  that  the 
court  in  a  sweeping  manner  subjected  the  entire  survey  to  a  lien.  It  is 
our,  opinion  that  the  trial  judge  correctly  held  the  decree  void,  from 
its  own  statements  and  references.  This  being  so,  the  order  of  sale 
and  sheriffs  deed  are  without  support. 

The  question  arises.  Was  appellant  entitled  to  have  plaintiffs  refund 
him  the  money  he  paid  on  account  of  the  taxes?  Most  of  the  cases 
decided  in  this  State  relate  to  void  tax  deeds  made  in  summary  sales, 
and  it  is  settled  that  in  such  cases  no  right  to  reimbursement  exists, 
unless  conferred  by  statute.  (McCormick  v.  Edwards,  69  Texas,  107; 
Eustis  V.  City  of  Henrietta,  90  Texas,  473.)  The  same  rule  has  been 
applied  in  a  case  in  which  the  sale  was  made  in  a  judicial  proceeding, 
which  was  held  void  by  reason  of  the  owner  not  having  been  made  a 
party.  (Mumme  v.  McCloskey,  66  S.  W.  Rep.,  853.)  In  the  present 
case  there  seems  to  exist  as  much,  if  not  more  reason  for  holding  the 
same,  the  proceedings  being  void  because  the  court  exceeded  its  power 
over  the  subject  matter  in  rendering  the  judgment,  this  being  a  matter 
of  law  apparent  upon  the  record  of  the  tax  proceeding.  (Stewart  v. 
Kemp,  54  Texas,  252.)  In  addition  to  this,  if  due  diligence  of  the 
purchaser  were  an  admissible  inquiry  in  such  a  case,  there  is  a  con- 
clusion of  the  trial  judge,  sustained  by  the  evidence,  which  recites  that 
appellant  made  no  examination  whatever  in  person  or  by  attorney,  of 
the  proceedings  in  said  tax  suit.  It  is  needless  to  consider  what  ap- 
pellant's right  might  have  been  had  it  been  necessary  for  plaintiff  to 
ask  the  equitable  aid  of  the  court  to  avoid  the  judgment.  Here  plaintiff 
was  entitled  to  have  it  set  aside  at  law  upon  the  face  of  the  proceedings. 

Affirmed. 

Writ  of  error  refused. 
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Houston  East  &  West  Texas  Railway  Company  v.  Skeeter  Bros. 

Decided  November  2,  1906. 

1. — ^Fundamental  Error. 

Fundamental  error  in  the  proceedings  in  the  trial  court  may  be  presented,  and 
vill  be  considered  on  appeal,  although  no  assignment  is  filed  in  the  trial  court. 

2. — Same — Judgment  for  Plaintiff  not  Suing — KuUity. 

A  judgment  in  favor  of  a  person  not  a  party  to  the  suit  is  a  nullity,  both  as  to 
such  person  and  the  defendant. 

3. — Same — Same. 

Suit  was  filed  in  a  Justice  Court  by  one  person  for  $19.95;  judgment  was 
rendered  for  $15  against  the  defendant,  but  in  favor  of  a  partnership  of  which  the 
plaintiff  and  another  constituted  the  members.  Held,  the  judgment  was  a  nullity, 
and  was  properly  enjoined  by  the  District  Court. 

ON  BEHEABINO. 

4. — ^Ambignons  Judgment — Case  Distingnlshed. 

The  case  of  Dunlap  v.  Sutherlin  ( 63  Texas,  38 )  has  no  application  to  a  case  in 
which  there  is  no  ambiguity  as  to  the  party  in  whose  favor  the  judgment  was 
rendered. 

5. — Judgment — Amendment — Bev.  Stats.,  Art.  1357. 

Where  the  suit  is  by  one  partv  and  the  judgment  is  in  favor  of  another, 
article  1357  Revised  Statutes  furnishes  a  remedy  by  which  the  judgment  may  be 
made  to  conform  to  the  record. 

Appeal  from  the  District  Court  of  Nacogdoches  County.  Tried  below 
before  Hon.  James  I.  Perkins. 

Blount  &  Garrison  and  Baker,  BoiU,  Parker  &  Garwood,  for  appel- 
lant. 

Ingraham,  Middlebrooh  &  Hodges,  for  appellee. — An  injunction 
will  not  lie  when  an  adequate  remedy  at  law  exists. 

An  injunction  will  not  lie  to  enjoin  the  collection  of  a  judgment 
from  the  Justice  Court,  because  the  amount  sued  for  therein  is  too 
small  to  appeal  to  the  County  Court. 

An  injunction  will  not  be  granted  to  correct  clerical  errors,  especially 
80  when  upon  application  to  the  court  trying  the  case  the  court  is  per- 
mitted and  authorized  to  make' such  correction.  Eev.  Stats.,  arts.  1356 
1357  of  1895;  Morris  v.  Coleman  Co.,  35  S.  W.  Rep.,  29:  Young  v 
Pfeiffer,  30  S.  W.  Rep.,  94 ;  Raley  v.  Sweeney,  60  S.  W.  Rep.,  573 
Ximenes  v.  Ximenes,  43  Texas,  463 ;  Chestnutt  v.  Pollard,  77  Texas,  87 
Davis  V.  Rankin,  50  Texas,  285-;  Green  v.  Brown,  15  S.  W.  Rep.,  37 
Cla3rton  v.  Hurt,  88  Texas,  595;  Litney  v.  Marshall,  79  Texas,  515 
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Gulf,  C.  &  S.  P.  By.  Co.  v.  Henderson,  83  Texas,  70 ;  Roast  v.  Hughs, 
33  S.  W.  Rep.,  1003 ;  Hume  v.  Schintz,  90  Texas,  72. 

GDjL,  Chief  Justice. — ^This  action  was  brought  by  the  Houston, 
East  &  West  Texas  Railway  Company  in  the  District  Court  of  Nacog- 
doches County  to  enjoin,  the  enforcement  of  a  judgment  rendered  in 
the  Justice  Court  of  precinct  No.  8  of  that  county.  It  was  averred  in 
the  bill,  in  substance,  that  on  the  30th  day  of  June,  1905,  the  firm  of 
Skeeter  Bros,  filed  suit  in  precinct  No.  8  against  the  plaintiff  herein  for 
$25  as  damages  for  the  alleged  killing  of  a  cow  by  the  company.  On  July 
14,  1905,  that  suit  was  dismissed  by  the  plaintiffs  therein  at  their  cost 
On  the  same  day  W.  T.  Skeeter  filed  suit  in  the  Justice  Court  of  pre- 
cinct No.  8  of  that  county  against  the  railway  company  to  recover 
$19.95  as  damages  for  the  killing  of  a  cow,  it  being  the  same  cow  for 
the  killing  of  which  the  other  suit  was  brought.  That  in  this  last  suit 
the  company  was  duly  cited  to  appear  and  answer  the  suit  of  W.  T. 
Skeeter,  the  cow  being  alleged  to  be  the  property  of  W.  T.  Skeeter. 
That  the  cause  was  called  regularly  for  trial  August  14, 1905,  whereupon 
judgment  was  rendered  therein  in  favor  of  Skeeter  Bros.,  a  firm  com- 
posed of  W.  T.  and  P.  P.  Skeeter,  against  the  railroad  company  for 
$15.  That  neither  P.  P.  Skeeter  nor  the  firm  of  Skeeter  Bros,  had  been 
made  a  party  plaintiff  in  that  suit.  That  the  railway  company  had  not 
been  sued  by  the  said  P.  P.  Skeeter  or  the  firm,  and  the  company  had 
not  been  cited  to  answer  any  such  suit.  That  thereafter  an  execution 
was  issue  on  said  judgment  and  was  levied  on  the  property  of  the 
plaintiff  railroad  company.  That  the  judgment  was  void  because  ren- 
dered in  favor  of  parties  in  no  way  connected  with  the  litigation.  That 
the  sum  involved  was  and  is  less  .than  $20,  hence  the  plaintiff  company 
had  not  the  right  of  appeal  and  has  no  remedy  against  the  enforcement 
of  that  judgment  save  by  injunction  which  was  prayed  for.  A  prelimi- 
nary injunction  was  granted,  but  upon  hearing  a  general  demurrer  to 
the  bill  was  sustained  and  the  injunction  dissolved.  From  that  judg- 
ment the  company  has  appealed  and  seeks  to  present  the  point  as  f  unda- 
mental  error,  no  assignment  of  error  having  b^n  filed  in  the  court  below. 

Appellee  insists  first,  that  the  error  is  not  fundamental,  hence  nothing 
is  before  the  court.  Second,  that  the  rendition  of  the  judgment  in 
favor  of  others  than  W.  T.  Skeeter  alone  was  a  clerical  error. 

We  are  satisfied  that  the  error  assigned  in  the  brief  is  fundamental 
in  its  nature  and  can  therefore  be  presented  here  without  the  assignment 
having  first  been  filed  in  the  lower  court.  (Wilson  v.  Johnson,  94  Texas, 
276;  Cobume  v.  Poe,  40  Texas,  415;  Hall  v.  Johnson,  40  S.  W.  Bep., 
46.)  Appellee  does  not  question  the  right  of  appellant  to  the  writ  re- 
straining the  enforcement  of  the  judgment  as  it  stands  if  that  judg- 
ment is  void. 

Though  there  is  excellent  authority  to  the  contrary  the  rule  is  well 
established  that  if  the  judgment  record  shows  that  the  judgment  was 
rendered  without  pleadings  to  support  it,  the  judgment  is  a  nullity. 
(Gille  V.  Emmons,  62  Am.  St.  Bep.,  609;  Eeynolds  v.  Stockton,  140 
TJ.  S.,  254;  1  Black  on  Judgments,  sec.  184;  Falls  v.  Wright,  29  Am. 
St.  Bep.,  74  and  note.  To  this  broad  rule  there  are  doubtless  excep- 
tions, but  the  case  before  us  is  not  one  of  them.)     Por  even  a  stronger 
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reason  that  judgment  is  a  nullity  which  was  rendered  against  a  defend- 
ant in  favor  of  a  person  who  has  never  sued  and  whose  suit  therefore 
the  defendant  has  had  no  chance  to  answer  or  defend.  (Dunlap  et  al« 
T.  Southerlin^  63  Texas,  38.)  Such  a  judgment,  in  the  very  nature  of 
things,  would  bind  neither  the  party  in  whose  favor  it  was  rendered,  but 
who  had  not  sued,  nor  the  defendant  who  had  not  been  sued. 

For  the  purposes  of  the  demurrer  the  allegations  are  taken  as  true, 
and  we  can  not  inquire  into  the  defenses  suggested  by  appellee.  The 
judgment  upon  its  face  awards  to  W.  T.  and  F.  F.  Skeeter,  composing 
the  firm  of  Skeeter  Bros.,  the  sum  of  $15.  Should  we  undertake  to 
eliminate  the  parties  to  the  judgment  who  were  not  parties  to  the  suit 
and  thus  leave  the  judgment  in  force  as  to  the  real  plaintiff  we  have  no 
means  of  determining  the  sum  which  the  court  actually  awarded  to  him, 
nor  indeed  could  he  have  recovered  anything  individually  if,  as  the 
court  adjudged,  the  property  belonged  to  a  firm. 

The  judgment  must  be  reversed  and  the  cause  remanded  and  it  is  so 
ordered. 

ON   REHEARING. 

In  deference  to  the  earnestness  of  counsel  for  appellees  in  pressing 
their  motion  for  rehearing  we  add  the  following  to  what  was  said  in  the 
main  opinion. 

Counsel  contend  that  we  misapprehended  the  meaning  of  the  opinion 
in  Dunlap  v.  Southerlin,  63  Texas,  38,  and  that  the  principle  there  laid 
down  was  that  the  pleadings  might  be  looked  to  in  determining  in  whose 
favor  a  judgment  had  in  fact  been  rendered.  They  quote  from  the 
opinion  the  following:  ^TEvery  judgment  when  ambiguous  as  to  the 
party  or  parties  in  favor  of  or  against  whom  it  is  rendered  must  be 
read  in  the  light  of  the  entire  record  which  in  the  sense  here  used  em- 
braces the  pleadings.'^ 

It  can  not  in  our  opinion  be  successfully  questioned  that  in  the  case 
cited  the  principle  was  recognized  that  a  judgment  without  pleadings 
to  support  it  was  void,  and  especially  that  a  judgment  was  a  nullity  if 
rendered  in  favor  of  a  party  who  had  not  sued.  The  quotation  above 
was  in  justification  of  the  holding  that  as  the  judgment  in  question 
was  in  favor  of  the  "plaintifP'  the  pleadings  might  be  looked  to  in  iden- 
tification of  the  real  plaintiff  as  against  another  erroneously  named  in 
the  caption  of  the  judgment.  The  quotation  has  no  application  to  the 
present  case  because  the  judgment  here  in  question  is  absolutely  free 
from  ambiguity.  So  clear,  indeed,  in  its  terms  that  appellees  are  seek- 
ing to  enforce  it  by  execution  conforming  to  its  terms  and  in  favor  of 
both  plaintiffs  named  therein,  and  this  though  appellees  here  insist  that 
the  name  of  F.  F.  Skeeter  was  inserted  therein  through  clerical  error. 
They  ajre  pressing  an  execution  in  favor  of  two  joint  plaintiffs  though 
they  concede  in  the  brief  that  judgment  was  in  fact  rendered  in  favor 
of  only  one  and  that  the  other  never  sued.  It  seems  to  us  the  bare 
statement  furnishes  its  own  answer. 

With  the  method  by  which  the  appellant  may  establish  its  allegations 
on  the  trial  we  have  nothing  to  do  on  this  appeal  as  the  cause  is  here 
on  the  error  of  the  court  in  sustaining  a  general  demurrer. 

In  view  of  what  may  follow  in  this  litigation  as  foreshadowed  by  appel- 
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lees'  counsel  in  their  brief,  we  suggest  that  they  have  quoted  a  statute 
in  their  argument  which  furnishes  a  simple  remedy  for  their  difficulty, 
viz.,  article  1357,  Bevised  Statutes.  ^^When  in  the  record  of  any  judg- 
ment or  decree  of  any  court  there  shall  be  any  mistake,  miscalculation 
or  misrecitals  of  any  sum  or  sums  of  money,  or  of  any  name  or  names, 
and  there  shall  be  among  the  records  of  the  cause  any  verdict  or  instru- 
ment of  writing  whereby  such  judgment  or  decree  may  be  safely  amended 
it  shall  be  the  duty  of  the  court  in  which  judgment  or  decree  shall  be 
rendered  and  the  judge  thereof  in  vacation  on  application  of  either 
party  to  amend  said  decree  thereby  according  to  the  truth.  .  .  .'* 
Counsel  seems  to  contend  that  this  course  should  have  been  pursued  by 
appellant,  but  it  occurs  to  us  that  if  a  plaintiff  by  inadvertence  takes 
a  void  judgment  the  party  cast  could  scarcely  be  expected  to  go  to,  cost 
and  trouble  to  correct  it  for  him. 

Counsel  further  argues  that  the  judgment  if  a  nullity  can  not  be  cor- 
rected. If  a  justice  of  the  peace  should  in  a  suit  for  $50  inadvertently  ' 
enter  a  judgment  for  $500  it  would  clearly  be  a  nullity  on  its  face  be- 
cause beyond  the  jurisdiction  of  the  court,  and  if  an  execution  were  is- 
sued thereon  it  would  unhesitatingly  be  enjoined,  yet  the  plaintiff  under 
the  statute  quoted  could  certainly  have  it  corrected.  We  have  not  the 
time  to  follow  counsel  fuithor  in  hi?  discussion  of  the  subject  of  void 
and  voidable  judgments. 

We  are  of  opinion  the  motion  should  be  overruled  and  it  has  been 
so  ordered. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed. 


F.  P.  Perry  v.  S.  J.  Stevens. 

Decided  November  2,  1906. 

1 . — ^Decd — ^Description. 

A  description  of  the  land  conveyed  in  a  deed  as  "320  acres  patented  to  J.  H. 
Durritt,  Jr.,  on  the  waters  of  Dill  creek  in  Nacogdoches  county,"  is  sufficient. 

2. — Same — Omission  of  Gall — ^Plat. 

A  description  in  a  deed,  defective  in  that  it  omits  two  of  the  calls,  may  be 
aided  by  a  plat  of  the  land  which  explains  the  mistake  and  shows  the  correct 
boundaries. 

8. — ^Limitation — ^Ten  Years — ^Evidence. 

A  claim  of  title  by  limitation  under  the  ten  years  statute  to  land  erroneously 
supposed  to  be  included  in  the  boundaries  of  a  deed  can  not  be  sustained  in  the 
absence  of  actual  possession  of  such  land.  Constructive  possession  extends  only 
to  the  boundaries  of  the  deed. 

Appeal  from  the  District  Court  of  Nacogdoches  County.    Tried  below 
before  Hon.  James  I.  Perkins. 

A.  Chesnutt  and  E.  B,  Lewis,  for  appellant. — The  court  erred  in  fail- 
ing to  exclude  the  sheriff^s  deed  to  Branch  and  the  deed  from  Branch  to 
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Stevens  for  want  of  suJfBcient  description  of  any  land.    Norris  v.  Hnrst, 
51  Texas,  614;  Wofiford  v.  McKinna,  23  Texas,  46. 

Ingraham,  Middlebrooh  £  Hodges,  for  appellee. 

BEESE,  Associate  Justice. — Perry  sued  Stevens  in  trespass  to  try 
title  to  recover  a  tract  of  22  2-10  acres  of  land,  a  part  of  the  J.  H. 
Durritt,  Jr.,  320  acre  survey. 

Defendant  answered  by  general  denial,  not  guilty,  and  pleaded  the 
statute  of  limitations  of  three,  five  and  ten  years.  The  only  defense 
in  fact  relied  upon  was  the  statute  of  limitations  of  ten  years. 

The  court  instructed  the  jury  to  return  a  verdict  for  plaintiff,  and 
from  the  judgment  defendant  appeals. 

One  of  tiie  links  in  appellee^s  diain  of  title  was  a  sheriff^s  deed  wherein 
the  land  is  described  as  "one  tract  containing  320  acres  patented  to  J. 
H.  Durritt,  Jr.,  on  the  waters  of  Dill  creek  in  Nacogdodies  Co.^'  Ob- 
jection was  made  to  the  introduction  of  this  deed  in  evidence  on  the 
ground  that  the  description  of  the  land  was  insufficient.  The  objection 
was  overruled  and  this  is  assigned  as  error.  The  description  was  suffi- 
cient  and  there  was  no  error  in  admitting  the  deed. 

The  description  of  the  land  conveyed  in  the  deed  from  Branch  to 
Stevens,  as  "320  acres  patented  to  J.  H.  Durritt,  Jr.,  on  the  waters  of 
Dill  Creek  in  Nacogdoches  County'^  was  sufficient  to  identify  it.  The 
further  description  by  metes  and  bounds  omits  two  of  the  calls,  but  the 
plat  introduced  in  evidence  clearly  explains  the  mistake,  and  shows  the 
boundaries  of  the  tract. 

The  constable's  deed  to  Branch  of  all  of  the  Durritt,  Jr.,  survey  ex- 
cept 40  acres  did  not  tend  to  impeach  Branches  title  under  the  sheriff's 
deed  to  the  whole  survey,  and  should  not  have  been  considered  for  any 
purpose. 

'Hie  tract  of  land  sued  for  lies  along  the  south  line  of  the  Durritt 
survey.  In  1858  one,  Ben  Puller,  who  owned  a  survey  of  160  acres 
lying  immediately  west  of  the  Durritt,  known  as  the  Puller  survey, 
sold  and  conveyed  this  Puller  survey  together  with  a  tract  of  200  acres 
adjoining  it  on  the  south  to  one  Pittman,  who  sold,  in  1878,  to  Ann 
Button.  The  Durritt  survey  lies  east  of  the  Puller  160  acres  and 
extends  south  along  the  east  line  of  the  Puller  a  short  distance  beyond 
the  southeast  comer,  and  reaching  this  comer  extends  about  400  varas 
west  along  the  Puller  south  line,  thus  placing  a  small  part  of  the  Dur- 
ritt, about  12  acres,  immediately  south  of  the  Puller  and  adjoining  it 
on  its  south  line.  The  tract  sued  for  lies  immediately  east  of  this  small 
tract.  A  line  run  due  south  from  the  southeast  comer  of  the  Puller  to 
the  south  line  of  the  Durritt  would  divide  this  12  acre  tract  of  the 
Durritt  from  the  land  in  controversy. 

In  the  deed  from  Puller  to  Pittman  the  land  is  attempted  to  be  de- 
scribed, but  it  is  difficult  to  determine  the  boundaries  from  the  descrip- 
tion. Enough  appears,  however,  to  show  that  the  land  sued  for  is  not 
included  within  the  boundaries  of  the  land  so  conveyed.  These  boun- 
daries do,  however,  probably  include  the  small  tract  on  the  Durritt  sur- 
vey lying  immediately  south  of  the  Puller  and  west  of  the  land  in  con- 
troversy.   There  is  evidence  tending  to  show  that  in  1859  after  the  sale 
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to  Rttman  a  survey  was  made  of  the  200  acres  and  that  this  survey 
included  the  land  in  controversy.  The  deed  from  Puller  to  Pittman,  in 
the  description  of  the  land  conveyed,  shows  that  Puller  did  not  intend 
to  convey  any  of  the  Durritt  survey. 

The  evidence  shows  that  in  1878  Ann  Button,  then  the  owner  of  the 
tract  conveyed  to  Pittman,  built  a  house  on  the  Puller  survey,  and  had 
a  small  field  of  about  30  acres  enclosed,  which  extended  over  and  took 
in  a  part  of  the  200  acres,  including  a  part  of  the  tract  of  about  12 
acres  lying  south  of  the  Puller  and  west  of  the  land  in  controversy, 
and  that  she  continued  to  reside  in  this  house  and  cultivate  this  field 
for  about  twenty-five  years.  It  was  also  shown  that  she  cut  and  sold 
the  timber  on  the  tract  in  controversy  and  claimed  the  same  as  part  of 
the  tract  bought  by  her  of  Pittman.  It  is  clear,  however,  that  she  set 
up  no  claim  except  under  the  deeds  from  Puller  to  Pittman  and  Pittman 
to  herself,  which  latter  deed  contained  the  same  description  of  the  land 
as  that  contained  in  the  deed  from  Puller  to  Pittman.  She  had  no 
actual  possession  of  any  part  of  the  land  in  controversy,  but  such  pos- 
session was  limited  to  the  land  within  the  boundaries  contained  in  the 
deeds  referred  to.  Appellant^s  defense  of  limitation  rests  entirely  upon 
this  possession  of  Mrs.  Button. 

Under  the  facts  stated,  the  defense  can  not  avail.  Mrs.  Button's  con- 
structive possession  did  not  extend  beyond  the  boundaries  shown  in  her 
deed.  There  was  no  error  in  instructing  the  jury  to  return  a  verdict 
for  plaintiff. 

We  find  no  error  in  the  record  and  the  judgment  is  therefore  aflSrmed. 

Affirmed. 


George  W.  Walker  et  al.  v.  W.  T.  Dickey. 

Decided  November  2,  1906. 

1. — Juror  Dlsqualifled  as  Witness. 

Article  3141  Revised  Statutes  provides  that  a  witness  in  anv  case  shall  be  dis- 
qualified to  serve  as  a  juror  in  such  case.  When,  upon  the  trial  of  a  case,  the  de- 
fendant called  as  a  witness,  upon  a  material  issue,  one  of  the  jurors  who  had 
been  impaneled  to  try  the  case,  to  the  testimony  of  which  witness  the  plaintiffs 
objected  on  the  groimd  that,  being  a  juror,  he  was  not  a  competent  witness, 
which  objection  was  by  the  court  overruled,  and  the  witness  allowed  to  testify; 
but  afterwards,  by  the  consent  of  both  parties,  the  juror  was  excused  from  the 
panel  and  the  trial  proceeded  with  eleven  jurors,  held,  not  error  to  overrule 
plaintiff's  application  for  continuance  based  on  the  admission  of  said  testimony. 

2. — ^Frand — ^Material  Testimony. 

Where  the  genuineness  of  a  contract  dated  in  1895  was  a  vital  issue  in  the 
case,  and  the  defendant  testified  that,  under  the  terms  of  said  contract,  she 
bought  lumber  from  a  certain  party  and  made  improvements  in  1895  on  the 
land  in  controversy,  the  testimony  of  said  party  that  he  was  not  in  the  lumber 
business  in  1895,  and  that  the  date  of  his  billhead  containing  the  items  of  lum- 
ber exhibited  by  defendant  had  been  changed  from  1897  to  1895,  was  material 
upon  the  issue  of  fraud  and  forgery. 

3. — ^Purpose  of  Testimony — ^Answers  of  Counsel. 

When  counsel  for  plaintiff,  in  answer  to  questions  by  the  court  as  to  the 
purpose  of  .testimony  offered,  replied  in  the  hearing  of  the  jury  that  it  was 
offered  for  the  purpose  of  contradicting  the  defendant,  and  to  show  that  there 
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was  abfiolutely  nothing  in  her  defenfle,  and  that  it  was  entirely  fictitious,  the 
defendant  was  not  prejudiced  by  such  replies,  since  plaintiff  alleged  in  his 
pleading  that  the  contract  on  which  defendant  relied  was  a  forgery. 

4. — CSharge — ^Burden  of  Proof. 

In  cases  in  which  evidence  is  introduced  upon  the  issues  pro  and  con  by  the 
respective  parties  there  is  no  occasion  for  an  instruction  upon  the  burden  of 
proof;  the  question  then  is  merely  one  of  preponderance  of  the  evidence. 

0. — Special  iBSues — Sufficiency 

The  plaintiff,  in  trespass  to  try  title,  relied  on  his  superior  title  as  vendor 
to  recover  the  land  in  controversy;  the  defendants  relied  on  a  contract  by  which 
they  were  to  have  title  to  the  land  on  certain  conditions,  which  had  been  per- 
formed; the  issue  was  as  to  the  genuineness  of  the  contract.  If  the  contract  was 
a  foigery  the  defendant  could  have  no  equities  imder  the  same  to  adjust,  and  the 
court  did  not  err  in  instructing  the  jury  that  they  need  not  answer  other  spe- 
cial issues  concerning  such  equities  if  they  found  that  said  contract  was  a  forgery. 

6. — DepoBitions  not  Eesponsive — ^Hearsay. 

When  the  answers  of  a  witness  are  not  called  for  nor  responsive  to  the  in- 
terrogatories, and  it  is  evident  that  the  answers  are  hearsay,  they  should  be  sup- 
pressed on  motion. 

7. — Forgery — Circumstantial  Evidence. 

When  a  contract  relied  on  by  defendants  is  attacked  by  the  plaintiff  as  a 
foTgerj,  the  fact  that  one  of  the  defendants  was  not  in  the  courtroom  during  the 
trial  and  evaded  the  service  of  a  subpoena  by  the  plaintiff  was  not  an  imma- 
terial circumstance  imder  the  facts  of  this  case. 

8. — Payment  of  Koney — ^Insolvency — ^Eebuttal. 

When  the  defendant  claims  to  have  paid  a  large  sum  of  money  in  the  pur- 
chase of  the  land  in  controversy  at  a  certain  time,  the  fact  that  she  was  obliged 
to  vacate  a  hoiise  for  the  nonpayment  of  rent  about  the  same  time  was  not  im- 
material evidence  in  rebuttal. 

9. — Express  Contract — ^Pleading — ^Proof. 

When  a  party  alleges  an  express  contract  it  is  not  proper  to  submit  an  issue 
of  quantum  meruit, 

10. — Costs — Judgment  Against  Wife. 

When  the  suit  is  against  the  husband  and  wife  on  a  community  obligation 
a  judgment  against  the  wife  as  well  as  the  husband,  for  costs,  is  error,  but  not 
such  under  the  circumstances  of  this  case  as  will  cast  the  appellee  in  the  cost  of 
appeal. 

llw — ^Trivial  Errors — ^Affirmance. 

Even  though  a  record  be  not  entirely  free  from  error,  still,  when  the  errors 
are  few  and  trivial,  and  the  judgment  reflects  the  very  right  and  truth  of  the 
matter,  the  Appellate  Court  will  not  remand  the  case  for  a  new  trial. 

18. — Conclusions  of  Fact — Statute  Construed. 

Article  1024a,  Revised  Statutes,  as  amended  by  the  Twenty-ninth  Legisla- 
ture, simply  requires  the  Courts  of  Civil  Appeals  "to  decide  all  issues  presented 
to  them  by  proper  assignments  of  error."  This  does  not  mean  that  the  Appel- 
late Courts  should  set  out  in  full  the  evidence  admitted  or  excluded,  with  the 
objections  made  thereto,  in  passing  on  questions  of  fact.  This  might  be  done  by 
the  plaintiff  in  error  in  his  application  to  the  Supreme  Court,  if  deemed  neces- 
saiy  to  a  proper  understanding  of  the  case. 

Appeal  from  the  District  Court  of  Harris  County.    Tried  below  before 
Hon.  Chas.  E.  Ashe. 

BaJdioin  &  Christian,  for  appellants. — After  the  juror.  Ware,  was 
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used  as  a  witness  by  the  plaintiff  the  court  should  have  granted  defend- 
ant's motion  to  continue  the  case.  Sayles'  Eevised  Statutes,  art.  3141; 
Mundine  v.  Pauls,  28  Texas  Civ.  App.,  48;  Ford  v.  Liner,  24  Texas 
Civ.  App.,  354;  Cotton  v.  Lyter,  81  Texas,  11;  Brown  v.  Sullivan,  71 
Texas,  477;  Delmas  v.  Margo,  25  Texas,  1;  Texas  &  Pac.  B.  E.  Co.  v. 
Barron,  78  Texas,  421 ;  Dotson  v.  Moss,  58  Texas,  156 ;  Kigo  v.  Jordan, 
17  Texas,  346 ;  Griffith  v.  Eliot,  60  Texas,  334. 

The  admission  of  improper  or  illegal  evidence,  over  the'  objections 
of  the  appellant,  is  always  reversible  error,  unless  it  clearly  appears 
that  the  evidence  improperly  admitted  had  no  effect  upon  the  verdict 
of  the  jury  prejudicial  to  the  rights  of  the  appellant,  and  that  no  in- 
jury could  have  resulted  from  the  admission  of  the  evidence.  Phoenix 
Assurance  Co.  v.  Hunger  Mfg.  Co.,  92  Texas,  296;  Missouri,  K.  &  T. 
R.  B.  Co.  V.  Hannig,  91  Texas,  349;  Ft  Worth  &  D.  C.  By.  Co.  v. 
Greathouse,  82  Texas,  108 ;  Eborn  v.  Zimpleman,  47  Texas,  622 ;  Dewees 
V.  Bluntzer,  70  Texas,  408 ;  Kellogg  v.  McCabe,  92  Texas,  201 ;  Hooks 
V.  Pafford,  34  Texas  Civ.  App.,  517. 

The  trial  court  erred  in  permitting  the  plaintiff  to  read  in  evidence 
the  documents  and  instruments  on  file  in  the  case  of  John  Forrester  v. 
W.  T.  Dickey,  in  the  District  Court  of  Harris  County,  Texas,  for  the 
reason  that  they  were  irrelevant  and  immaterial,  in  view  of  the  admis- 
sions and  pleadings  of  the  case,  and  they  proved  no  facts  at  issue  in  this 
case,  and  were  calculated  to  confuse  and  mislead  the  jury ;  and  the  trial 
court  erred  in  permitting  plaintiff^s  counsel,  in  connection  with  the 
offering  of  said  papers,  to  state,  in  the  presence  and  hearing  of  the  jury, 
that  the  object  he  had  in  offering  the  same  was  to  contradict  the  testi- 
mony of  the  defendant,  Eva  W.  Walker,  and  to  show  that  there  was 
absolutely  nothing  in  their  defense.  Howard  &  Co.  v.  Parks,  1  Texas 
Civ.  App.,  605;  Aetna  Insurance  Co.  v.  Eastnmn,  95  Texas,  34;  Euless 
et  al.  V.  Bussell,  34  S.  W.  Bep.,  176 ;  Texas  &  P.  By.  Co.  v.  O^Mahoney, 
50  S.  W.  Bep.,  1051. 

It  was  a  reversible  error  for  the  trial  court  to  remark,  in  the  presence 
and  hearing  of  the  jury,  that  he  would  admit  the  testimony  for  the  pur- 
pose of  showing  that  the  defendants'  defense  was  a  fictitious  one.  Smith 
V.  Dunham,  9  Texas  Civ.  App.,  321 ;  Freiberg  v.  Beach,  63  Texas,  455 ; 
Dallas  Consolidated,  etc..  By.  Co.  v.  McAllister,  14  Texas  Ct.  Bep.,  388. 

The  couri;  erred  in  charging  the  jury  that  the  burden  was  upon  the 
defendants  to  establish  by  a  preponderance  of  the  evidence  the  facts 
set  forth,  in  their  answer.  Cross  v.  Kennedy,  66  S.  W.  Bep.,  319; 
Hays  V.  Hays,  66  Texas,  609 ;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Hudson,  77 
Texas,  497 ;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Hardin,  14  Texas  Ct.  Bep., 
303. 

The  trial  court  erred  in  excluding  from  the  jury  the  answer  of  the 
witness,  Geo.  W.  Walker,  Jr.,  to  the  sixth  interrogatory,  as  follows: 
"I  never  saw  the  written  contract  executed.  I, know  from  hearing  W. 
T.  Dickey  talk  with  my  father  and  mother  that  he  had  sold  to  them  the 
place  in  Dickey's  West  Park  Addition  of  about  37  1-2  alcres,  it  being  the 
property  on  which  my  mother  now  lives,  and  I  know  that  they  had  a 
written  contract  with  reference  to  it.  I  remember  hearing  W.  T. 
Dickey  and  my  mother  discuss  these  matters  at  one  time  when  they  both 
got  mad.     This  was  about  Dickey  making  her  a  deed  to  the  property. 
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and  about  the  notes  signed  by  my  father.  I  don't  remember  fully  the 
language  that  was  used  by  the  parties  in  that  conversation,  but  I  know 
that  my  mother  claimed  that  she  had  paid  Dr.  Dickey  all  tiiat  she  owed 
him;  that  she  was  entitled  to  a  deed  to  the  371/2  acres  free  from  any 
lien." 

The  court  erred  in  excluding  from  the  jury  the  answers  of  the  wit- 
ness Pearl  Lawson  to  the  seventh,  eighth  and  ninth  interrogatories. 
To  the  sixth  interrogatory  the  witness  answered:  "I  never  saw  the 
contiract  mentioned  in  this  interrogatory,  but  I,  at  one  time,  a  short 
time  before  my  marriage  (other  proof  shows  that  the  marriage  occurred 
in  1900),  saw  a  copy  of  this  contract  in  the  possession  of  my  mother; 
that  is  a  copy  of  the  contract  between  W.  T.  Dickey  and  M.  Dickey, 
and  Geo.  W.  Walker  and  Eva  W.  Walker,  with  reference  to  selling  to 
them  certain  lots  and  blocks  in  Dickey's  West  Park  Addition.  I  know 
nothing  with  reference  to  the  original  transaction  further  than  what 
I  have  heard  the  parties  say,  and  from  seeing  a  copy  of  the  contract. 
I  have  often  heard  Dr.  Dickey  say  that  he  had  sold  to  my  father  and 
mother  all  the  property  that  we  have  fenced  and  that  part  of  blocks 
17  and  18  south  of  the  road,  which  we  did  not  have  fenced.  I  know 
that  he  and  my  mother,  on  several  occasions,  had  some  hot  words  about 
his  executing  a  deed  to  the  property,  but  I  don't  know  where  the  original 
contract  can  now  be  found ;  that  is,  of  my  own  knowledge." 

The  answer  of  the  witness.  Pearl  Lawson,  to  the  seventh,  eighth  and 
ninth  interrogatories,  which  were  excluded  by  the  trial  court,  read  as 
follows,  to  wit:  To  the  seventh  interrogatory  the  witness  answered: 
"I  have  not  got  the  contract  in  my  possession.  I  never  saw  or  read  the 
original  contract.  I  have  seen  and  read  a  copy  of  the  contract,  which 
was  a  short  time  prior  to  my  marriage  (the  witness  was  married  in 
1900).  The  circumstances  under  which  I  saw  the  same  were  that  I 
found  it  among  my  mother's  papers,  and  read  it  over,  and  I  asked  her 
about  it,  and  she  informed  me  that  it  was  a  copy  of  the  contract  with 
Dr.  Dickey,  The  copy  which  I  read  is  the  same  copy  that  I  identify 
in  my  answer  to  the  ninth  interrogatory."  » 

The  answer  of  the  witness  to  the  eighth  interrogatory  was  as  follows : 
'T  only  know  that  my  mother  made  a  copy  of  the  contract  by  what  she 
told  me,  and  by  knowing  that  the  copy  is  in  her  handwriting.  I  first 
saw  this  copy  a  short  time  prior  to  my  marriage,  and  I  don't  know  the 
circumstances  under  which  this  copy  was  made.  I  was  off  at  school 
when  the  copy  was  made." 

To  the  ninth  interrogatory  the  witness  answered:  ^T.  have  the  copy 
of  the  contract  referred  to  in  my  possession  at  the  present  time.  It  is 
the  same  copy  which  I  saw  in  the  possession  of  my  mother  a  short  time 
prior  to  my  marriage.  I  have  written  my  name  across  the  righthand 
comer  of  said  contract,  and  also  placed  the  date  thereon;  that  is,  the 
date  of  answering  these  depositions,  and  I  have  had  the  notary  public 
who  is  taking  my  depositions  to  write  his  name  across  the  lefthand  cor- 
ner of  said  contract,  and  sign  it  officially  so  that  the  same  might  be 
identified  on  the  trial  of  this  cause." 

The  trial  court  erred  in  rendering  judgment  against  the  defendant, 
Eva  W.  Walker,  for  costs  of  suit.  Noel  v.  Clark,  60  S.  W.  Eep.,  356. 
Vol.  XLIV.  Civil— 8. 
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W.  ff.  Love  and  0.  J.  Kapner,  for  appellee.— There  is  no  rule  of  law 
which  renders  a  juror  incompetent  as  a  witness  in  the  cause  in  which 
he  has  been  empanelled.  If  it  develops  during  the  trial  of  a  case  that 
a  juror  has  knowledge  of  facts  material  to  the  issues  being  tried  before 
such  jury,  the  proper  practice  is  to  have  him  sworn  and  examined  as  to 
all  relevant  facts  within  his  knowledge.  30  Am.  &  Eng.  Ency  of  Law, 
2d  ed.,  933;  Patterson  v.  Boston,  20  Pick.  (Mass.),  159;  Chattanooga 
Ey.  Co.  V.  Owens,  90  Georgia,  266. 

The  appellants,  having  admitted  the  plaintiff^s  cause  of  action  and 
assumed  the  affirmative  of  -the  issue,  had  the  burden  of  proof  with 
reference  to  the  defenses  set  up  by  them,  and  it  was  not  error  for  the 
court  to  charge  the  jury  that  the  burden  of  proof  was  upon  them  to 
show  the  facts  necessary  to  their  recovery,  by  a  preponderance  of  the 
evidence.  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Howard,  96  Texas,  682;  Chit- 
tim  V.  Martinez,  94  Texas,  141;  Von  Boeckman  v.  Loepp,  73  S.  W. 
Eep.,  849;  Taylor  B.  &  H.  Ey.  Co.  v.  Taylor,  79  Texas,  114;  Western 
Union  Tel.  Co.  v.  Bennett,  1  Texas  Civ.  App.,  558;  Blashfield  on  In- 
structions to  Juries,  sees.  346-352. 

The  appellants  not  having  admitted  the  contract  of  purchase,  as 
pleaded  by  the  appellee,  and  not  having  tendered  the  money  necessary 
to  perform  the  same  into  court,  but  having  denied  the  validity  of  the 
executor}'^  contract  of  sale,  and  alleged  affirmatively  that  all  the  im- 
provements and  payments  made  by  them  were  made  upon  another  and  a 
different  contract  from  that  pleaded  by  the  appellee,  and  having  sought, 
by  their  pleadings,  not  to  affirm  said  contract  and  have  the  same  per- 
formed, but  to  avoid  and  defeat  ijie  same,  were  not  in  a  position  to  have 
their  equities  adjusted  with  reference  to  their  rights  under  the  contract 
of  purchase  alleged  by  the  appellee,  which  contract  they  repudiated  . 
and  denied.  Efron  v.  Burgower,  57  S.  W.  Eep.,  306;  Polk  v.  Kvser, 
63  S.  W.  Eep.,  87 ;  Stone  Cattle  Co.  v.  Boon,  73  Texas,  555 ;  Ufford  v. 
Wells,  52  Texas,  617;  Walker  v.  Emerson,  20  Texas,  708;  Hild  v. 
Linne,  45  Texas,  477;  Estes  v.  Browning,  11  Texas,  246;  Story's  Equity 
Jurisprudence,  sec.  776. 

It  was  competent,  as  bearing  upon  the  bona  fides  of  the  appellants' 
defence,  and  as  tending  to  show  a  lack  of  good  faith  on  the  part  of  the 
appellant  George  Walker,  with  respect  to  Qie  claim  asserted  by  him  in 
this  suit,  for  the  appellee  to  show  that,  although  in  the  city  of  Houston, 
where  the  case  was  being  tried,  he  was  evading  the  process  of  the  court 
and  endeavoring  to  escape  being  placed  upon  the  stand  as  a  witness  by 
the  appellee,  after  his  deposition  had  been  prepared  and  filed  in  answer 
to  such  questions  as  his  counsel  saw  fit  to  propound  to  him.  Austin  & 
N".  W.  Ey.  Co.  V.  Cluck,  97  Texas,  172 ;  Union  Pac.  Ey.  Co.  v.  Botsford, 
141  U.  S.,  255. 

EEESE,  Associate  Justice. — This  is  an  action  in  trespass  to  try 
title  by  W.  T.  Dickey  against  George  W.  Walker  and  Eva  W.  Walker, 
his  wife,  to  recover  a  number  of  blocks  of  ground  in  Dickey's  West 
Park  Addition  to  the. city  of  Houston.  In  addition  to  the  usual  alle- 
gations in  trespass  to  try  title  as  to  all  of  the  property  sued  for,  ap- 
pellee alleged  that  on  April  1,  1899,  he  sold  and  conveyed  to  George 
W.  Walker  block  No.  17,  being  one  of  the  blocks  sued  for,  reserving  in 
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such  conveyance  an  express  vendor's  lien  upon  the  land  conveyed  to 
secure  the  purchase  money  which  was  evidenced  by  105  promissory  notes 
for  $30  each  executed  by  said  Walker,  payable  one  each  month  after 
date  thereof  until  they  were  all  paid.  There  was  a  stipulation  that  fail- 
ure to  pay  any  five  of  the  notes  should,  at  the  option  of  the  holder, 
mature  them  all. 

It  was  alleged  that  a  deed  of  trust  was  also  executed  to  secure  the 
payment  of  the  notes,  and  sale  made  thereunder,  at  which  sale  appellee 
became  the  purchaser,  but  it  was  agreed  upon  the  trial  that  no  title  passed 
by  this  sale  and  so  far  as  block  17  is  concerned  appellee  seeks  to  recover 
upon  his  superior  title,  alleging  that  after  paying  26  of  the  notes  ap- 
pellant Walker  made  default  as  to  the  others,  that  more  than  five  of 
them  were  overdue  and  appellee  exercised  his  option  to  declare  them  all 
due. 

Appellants  answered  that  appellee  had  a  good  cause  of  action  and  was 
entitled  to  recover  except  insofar  as  such  right  might  be  defeated  in 
whole  or  in  part  by  the.  facts  set  up  in  the  answer,  which  are  as  fol- 
lows, as  set  out  in  appellants'  brief: 

That  on  April  10,  1895,  the  plaintiff,  W.  T.  Dickey,  while  acting  for 
himself  and  M.  Dickey,  entered  into  a  contract  with  the  defendants,  the 
said  plaintiff  W.  T.  Dickey  then  being  the  real  owner  of  said  property, 
and  the  title  thereto  standing  in  the  name  of  M.  Dickey  in  trust  for 
W.  T.  Dickey.  The  terms  of  said  contract  are  set  up  fully  and  a 
copy  of  the  contract  attached  to  the  answer  as  "Exhibit  A,''  the  copy  so 
attached  being  as  follows,  to  wit: 

"Houston,  April  10,  1895. 

'^t  is  agreed  by  and  between  Eva  W.  Walker,  acting  for  herself  and 
husband,  Geo.  W.  Walker,  and  W.  T.  Dickey,  acting  for  himself  and 
M.  Dickey,  as  follows: 

"1.  That  W.  T.  Dickey  is  the  owner  of  blocks  65,  66,  67,  68,  5,  6, 
7,  8,  17  and  18  in  what  is  known  as  Dickey's  West  Park  Addition  to  the 
city  of  Houston  (being  the  property  sued  for)  and  that  the  recorded 
title  to  a  part  of  these  blocks  stands  in  the  name  of  M.  Dickey,  and 
therefore  he  joins  in  this  contract. 

"2.  That  W.  T.  Dickev  and  M.  Dickev  have  this  dav  sold  the 
above  described  blocks  to  Eva  W.  Walker  for  $2,400,  the  receipt  of 
which  is  hereby  acknowledged. 

"3.  It  is  understood  that  Eva  W.  and  Geo.  W.  Walker  will  fence  that 
part  of  the  land  lying  between  San  Felipe  and  the  Westheimer  roads, 
and  will,  during  the  year  1895,  build  a  house  upon  block  17  which  shall 
cost  not  more  than  $2,100,  and  that  they  will  occupy  same  for  at 
least  five  years. 

"4.  It  is  understeod  that  W.  T.  Dickev  will  furnish  the  monev  with 
which  to  build  the  house,  and  will  keep  an  account  of  all  sums  paid; 
and,  after  the  house  is  completed  and  paid  for,  will  deliver  imto  Eva 
W.  Walker  an  itemized  statement  showing  amounts  paid  by  him,  which 
shall  be  paid  by  Eva  W.  and  George  W.  Walker  as  follows:  Eva  W. 
and  George  W.  Walker  shall  execute  their  notes  for  the  amount,  in- 
eluding  4  percent  interest  thereon,  for  a  period  of  five  years,  making  a 
total  sum  of  $2,520,  which  shall  be  made  payable  in  monthly  payments 
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of  $30  per  month,  and  shall,  from  time  to  time,  pay  on  the  notes  such 
sums  as  they  may  feel  able  until  they  shall  have  paid  as  much  as  $720 
in  cash,  the  remaining  $1,800  shall  be  paid  in  ttie  following  manner: 
"Eva  W.  and  Geo.  W.  Walker  agree  to  board  W.  T.  Dickey  for  a 
period  of  five  years  from  the  time  they  move  into  the  house,  and  to 
reserve  for  him  during  that  time  one  room  in  the  house  and  shed  room 
on  the  place  for  his  horse  and  buggy,  for  which  he  agrees  to  pay  the 
sum  of  $30  per  month,  to  be  applied  to  the  payment  of  one  note  each 
month  during  the  five  years;  and  it  is  understood  that,  if  Eva  W.  and 
George  W.  Walker  carry  out  their  part  of  this  contract,  they  shall,  at 
the  end  of  five  years,  or  so  soon  thereafter  as  they  shall  have  paid  the 
$720,  have  a  deed  to  all  the  blocks  mentioned  herein  free  from  any 
lien  whatever  or  claim  of  M.  Dickey  or  W.  T.  Dickey,  for  purchase 
money,  or  for  money  furnished  with  which  to  build  the  house.'^ 

"(Signed)  W.  T.  Dickey, 
M.  Dickey, 
By  W.  T.  Dickey. 
Eva  W.  Walker, 
Geo.  W.  Walker/' 

That  the  defendants  complied  strictly  with  their  part  of  said  contract, 
while  plaintiff  only  partially  complied  with  his  part  thereof,  setting  up 
fully  the  acts  and  things  done  by  each  party  in  furtherance  of  said  con- 
tract. 

That  the  defendants  paid  bills  for  the  plaintiff,  as  a  payment  on  the 
cost  of  the  house,  for  material  that  went  into  said  house,  to  the  amount 
of  $251.53,  as  shown  from  an  itemized  statement  of  said  bills  attached 
to  the  answer  as  "Exhibit  B.'* 

In  addition  to  said  bills  that  they  paid  in  April,  1895,  to  January 
14,  1897,  $829.80,  which  amount  was  to  be  applied  as  a  credit  on  the 
cost  of  said  house  until  the  cost,  or  the  amounts  due  by  the  defendants 
to  the  plaintiff,  was  extinguished,  and  the  remainder  he  was  to  repay 
the  defendants,  which  he  has  failed  to  do;  an  itemized  statement  of 
said  payments  was  attached  to  said  answer  as  "Exhibit  C." 

They  alleged  the  payment  of  other  items  from  March  6,  1897,  to 
June  2,  1899,  to  the  amount  of  $210,  and  the  payment  of  other  sums 
for  which  they  had  no  vouchers,  etc.  They  made  a  restatement  of  all 
payments  made  by  them  to  the  plaintiff. 

That  when  the  notes  described  in  plaintiff's  petition  were  executed, 
they  owed  the  plaintiff  nothing,  and  the  notes  were  executed  without 
consideration;  that  they  were  accommodation  notes,  and  included  no 
part  of  the  purchase  money  of  the  land  or  cost  of  the  house :  that  it  was 
understood  and  agreed  at  the  time  the  notes  were  executed  that  the 
plaintiff  would  return  them  to  the  defendants  and  release  the  land 
from  the  lien  created  thereby  so  soon  as  he  was  able  to  remove  other  in- 
cumbrances, etc. ;  that  at  the  time  of  the  execution  of  said  notes,  the 
propertv  was  the  homestead  of  the  defendants,  and  the  lien,  if  any,  at- 
tempted to  be  created  thereon  was  void.  That  after  the  execution  of 
the  notes,  the  plaintiff  led  the  defendants  to  believe  that  they  would 
have  to  pay  the  same,  and  they  paid  twenty-six  of  said  notes,  and  they 
are  entitled  to  a  judgment  against  the  plaintiff  for  this  sum. 
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That  the  sale  mentioned  in  plaintifif's  petition  of  block  No.  17  under 
the  deed  of  trust  therein  mentioned,  was  void,  for  the  reason  that  the 
defendants  owed  the  plaintiflE  nothing  when  the  sale  was  made,  and 
for  the  further  reason  that  the  property  was  their  homestead  at  the 
time  of  the  execution  of  said  notes,  and  at  the  time  of  the  making  of 
said  sale,  and  that  such  substitute  trustee,  who  attempted  to  make  such 
sale,  had  no  power  or  authority  to  make  the  same,  or  to  act  under  the 
deed  of  trust. 

That  on  or  about  April  15,  1898,  the  plaintiflE  agreed  to  allow  and  to 
pay  the  defendant  Eva  W.  Walker  $1,000  for  services  performed  by  her 
in  procuring  from  John  Forrester  the  release  of  a  certain  judgment 
held  by  him  against  the  plaintiflE;  that,  if  the  defendants  owed  the 
plaintiflE  anything  on  the  notes  mentioned  in  plaintiflE^s  petition,  they 
should  be  credited  with  this  amount  due  by  the  plaintiflE  to  the  de- 
fendant for  the  services  aforesaid. 

That  the  defendant,  Eva  W.  Walker,  acted  as  agent  for  the  plaintiflE 
from  January,  1901,  to  January,  1904,  in  managing  and  looking  after 
his  property,  giving  and  furnishing  him  certain  information,  for  which 
he  agreed  to  pay  the  defendant  such  sum  as  said  services  might  be 
reasonably  worth.  That  afterwards,  on  or  about  December  28,  1903, 
the  plaintiflE  agreed  with  the  defendant  that  said  services  were  reason- 
ably worth  $800;  defendants  alleged  said  services  to  be  worth  said  sum 
and  prayed  judgment  for  such  amount. 

Appellee  by  supplemental  petition  denied  all  the  allegations  of  the 
answer  and  pleaded  the  statute  of  limitations  of  two  and  four  years 
to  the  money  demands  set  up  in  the  answer.  He  also  denied  under 
oath  the  execution  of  the  contract  set  out  in  the  answer  and  charged 
that  the  same  was  a  forgery. 

By  supplemental  answer  appellants  pleaded  that  the  payments  set 
out  in  the  answer  should  be  applied  to  whatever  sum,  if  any,  appellants 
owed  appellee,  and  further  pleaded,  in  reply  to  the  plea  of  the  statute 
of  limitation  that  appellee  left  the  State  of  Texas  in  1900,  and  has 
continuously,  since  that  time,  been  a  resident  of  Oklahoma  Territory. 

The  case  was  submitted  to  the  jury  upon  special  issues.  The  fourth 
question  propounded  to  the  jury  was  as  to  whether  W.  T.  Dickey,  on 
or  about  April  10,  1895,  for  himself  and  M.  Dickey,  signed,  executed 
and  delivered  the  contract  set  out  in  appellants^,  answer.  If  this  ques- 
tion was  answered  in  the  negative  the  jury  were  instructed  not  to  an- 
swer the  succeeding  questions,  22  in  number.  The  jury  answered  this 
fourth  question  in  the  negative  and,  as  instructed,  did  not  answer  the 
succeeding  questions. 

In  their  answer  to  the  first  question  the  jury  found  that  Eva  W. 
Walker  had  acted  as  agent  for  W.  T.  Dickey,  as  set  out  in  the  answer, 
but  in  their  answer  to  the  second  question  found  that  there  had  been 
no  agreement  to  allow  her  any  particular  amount  for  her  services  as 
alleged  by  her.  Upon  this  verdict  judgment  was  rendered  for  appellee 
Dickey  for  the  land  sued  for,  from  which  Walker  and  wife  appeal. 
None  of  the  assignments  attack  the  verdict  as  being  contrary  to,  or  im- 
supported  by  the  evidence. 

During  the  trial  of  the  cause,  and  after  appellants,  who  assumed  the 
burden  of  proof  and  took  the  opening  upon  the  evidence,  had  closed. 
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and  while  appellee  was  introducing  his  evidence,  he  offered  the  testi- 
mony of  William  Ware,  who  was  one  of  the  jurors  impanelled  and 
sworn  in  the  case.  Appellants  objected  to  the  testimony  of  this  witness 
on  the  ground  that  he  was  not  a  competent  witness  being  one  of  the 
jurors  impanelled,  and  further  that  the  testimony  was  immaterial  and 
irrelevant.  The  objection  was  overruled  and  the  witness  allowed  to  tes- 
tify, whereupon  appellants  filed  a  motion  praying  to  be  allowed  .to  with- 
draw their  announcement  of  ready  and  that  the  cause  be  continued, 
on  the  ground  that  they  had  not  been  advised,  when  the  jury  was  im- 
panelled that  any  issue  would  arise  that  would  require  the  testimony  of 
said  William  Ware,  and  that  it  would  be  prejudicial  to  her  to  try  the 
case  before  a  jury  of  which  said  Ware  was  a  member. 

When  this  application  was  made  to  the  court  counsel  for  appellee 
announced  to  the  court  that  he  was  willing  that  William  Ware  be 
excused  from  the  jury  and  that  the  trial  of  the  cause  proceed  with 
eleven  jurors.  Thereupon  the  court  asked  appellants'  counsel  if  they 
were  willing  that  the  juror  be  excused  as  suggested,  to  which  they 
answered  that  they  were,  biit  that  this  could  not  and  would  not  remove 
the  poison  that  had  been  injected  into  the  minds  of  the  jurors  by 
reason  of  the  testimony  of  the  said  Ware  and  by  reason  of  the  acts  and 
conduct  of  appellee  in  presenting  the  juror  as  a  witness.  The  court 
then  excused  the  juror  and  the  trial  proceeded  with  eleven  jurors.  To 
the  action  of  the  court  in  overruling  his  objection  to  the  testimony  of 
Ware,  and  in  refusing  to  allow  them  to  witiidraw  their  announcement 
of  readv  and  a  continuance  of  the  cause  appellants  excepted  and  the 
points  involved  are  .presented  in  the  first  ^i  seoond  assignments  of 
error. 

It  is  provided  by  statute  that  a  witness  in  any  particular  case  shall 
be  disqualified  to  serve  as  a  juror  in  the  case.  (Rev.  Stats.,  art.  3141.) 
The  reason  of  this  provision  is  obvious.  A  juror  could  not  fairly  and 
impartially  pass  upon  his  own  credibility  and  the  weight  which  should 
be  given  his  own  testimony,  hence  the  provision  that  he  should  not  be 
both  witness  and  juror  in  any  particular  case. 

When  Ware  was  excused  from  the  jury,  by  the  consent  of  both  par- 
ties, the  purpose  of  the  statute  was  fully  accomplished.  Whatever  harm 
may  have  resulted  from  his  having  testified  before  he  was  discharged 
as  a  juror  was  fully  cured  by  his  discharge.  Having  been  taken  off 
the  jury  the  case  stands  substantially  as  though  he  had  never  been  im- 
panelled as  a  juror.  It  was  entirely  proper  to  excuse  the  juror  with 
the  consent  of  the  parties,  and  to  proceed  with  the  trial  with  eleven 
jurors,  and  this  action  of  the  court  is  not  complained  of.  The  action 
of  the  court  in  overruling  appellants'  objection  to  the  testimony  of 
the  witness  on  the  ground  that  he  was  a  member  of  the  jury  and  in 
refusing  to  allow  him  to  withdraw  his  announcement  of  ready  and  con- 
tinue the  cause,  in  the  circumstances  stated,  was  not  reversible  error. 
The  testimony  was  both  relevant  and  material,  in  view  of  the  testimony 
of  Mrs.  Walker  for  appellants.  The  controlling  issue  in  the  case  was 
whether  appellee  had  executed  the  contract  of  April  10,  1895,  which  was 
the  basis  of  appellants  entire  defense,  or  whether  the  same  was  a  forgery 
as  claimed  by  appellee.  Germane  to  this  issue  was  the  evidence  of  Mrs. 
Walker  that  she  built  the  house  on  block  17  under  said  contract,  in 
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189(5,  and  paid  ont  certain  money  in  doing  so^  one  of  tlie  items  so  al- 
leged to  have  been  paid  being  a  bill  of  lumber  purporting  to  have  been 
bought  of  the  witness,  William  Ware,  on  May  5,  1895,  or  as  shown  by 
the  bill  "5|5|95/*  The  testimony  of  Ware  was  in  substance  that  he 
was  not  in  the  lumber  business  until  1896;  that  the  billheads  upon 
which  the  bill  was  made  out  were  not  printed  until  after  that  date  and 
his  testimony  tended  further  to  show  that  the  bill  had  been  made  out  in 
his  handwriting,  but  originally  date  "5|5|97"  and  the  "7"  had  been 
erased  and  "5"  written  in,  not  in  his  handwriting.  The  issue  presented 
involved  necessarily  the  question  of  fraud  on  the  part  of  appellants,  and 
particularly  Mrs.  Walker,  and  the  testimony  was  admissible  both  to 
<jontradict  her  as  to  this  bill  having  been  paid  by  her  under  the  con- 
tract of  1895,  and  as  tending  to  show  fraud  on  her  part  in  connection 
with  the  transaction.  The  testimony  of  Medlenke  who  printed  the  bill- 
heads as  to  the  time  when  this  was  done,  while  quite  inconclusive  and 
of  little  weight,  was  admissible  for  the  same  reason.  This  disposes  of 
the  first,  second  and  third  assignments  of  error. 

Appellants  claimed  that  appellee  owed  Mrs.  Eva  Walker  $1,000  which 
he  had,  on  or  about  April  15,  1898,  agreed  to  pay  her  for  her  services 
in  procuring  from  John  Forrester  the  release  of  a  certain  judgment 
against  appellee  in  favor  of  Forrester.  Appellee  had  bought  a  large 
tract  of  land  from  Forrester,  of  which  the  land  sued  for  was  a  part, 
and  after  certain  parts  of  the  land  had  been  paid  for  and  the  ven- 
dor's lien  released,  Forrester  sued  for  the  balance  due  and  procured  a 
judgment  against  appellee.  This  judgment  was  afterwards  settled  by 
appellee  reconveying  the  land  not  released  and  Forrester  receipting  the 
judgment.  Mrs.  Walker  testified  to  the  employment  of  herself  and 
the  performance  of  the  services  by  her,  all  of  which  was  denied  by 
Dickey.  In  this  state  of  the  evidence  counsel  for  appellee  was  allowed, 
over  the  objection  of  appellants,  to  introduce  in  evidence  a  large  part 
of  the  record  of  the  suit  of  Forrester  v.  Dickey,  and  to  testify  as  to 
how  the  settlement  had  been  brought  about,  which  testimony  tended  to 
show  that  Mrs.  Walker  had  had  nothing  to  do  with  it,  but  that  it  had 
been  arranged  by  and  between  W.  G.  Love,  attorney  for  Dickey,  and 
E.  P.  Hamblen,  attorney  for  Forrester.  The  testimony  certainly  tended 
to  show  these  facts,  and  that  Mrs.  Walker  had  had  nothing  to  do  with 
the  settlement.  We  think  it  was  altogether  unnecessary  to  encumber  the 
record  with  the  great  mass  of  testimony  upon  this  point  and  that  much 
of  it  might  very  well  have  been  eliminated,  but  the  objection  goes  to 
the  entire  evidence  and  the  fourth  assignment  of  error  presenting  the 
point  must  be  overruled. 

Appellants  complain  that  the  trial  court  erred  in  permitting  ap- 
pellee's counsel  to  state  in  the  presence  and  hearing  of  the  jury  that 
the  object  of  this  evidence  was  to  contradict  Mrs.  Walker  and  to  show 
that  there  was  absolutely  nothing  in  her  defense  and  that  it  was  entirely 
fictitious.  This  statement  of  counsel  was  made  in  response  to  inquiry 
by  the  court  as  to  the  object  of  the  evidence.  It  is  difficult  to  see  how 
the  statement  could  have  prejudiced  appellants.  Appellee  had  pleaded 
that  the  contract  upon  which  rested  appellants  whole  case  was  a  forgery. 
Appellee's  entire  defense  to  appellant's  claim  involved  and  necessarily 
presented,  in  an  emphatic  way,  the  charge  of  fraud  on  the  part  of 
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appellants,  and  that  their  alleged  defense  was  a  fictitious,  that  is,  a 
manufactured  defense.  The  statement  that  the  purpose  of  the  evidence 
offered  was  to  establish  this  fact  could  not  have  prejudiced  appellants. 
It  is  true  that  this  statement  was  made  by  appellee^s  counsel  several 
times ;  five  times  as  claimed  by  appellants  in  their  brief  and  assignments 
of  error ;  but  each,  time,  except  possibly  once,  it  was  in  answer  to  inquiry 
of  the  court  as  to  the  object  of  certain  testimony.  Counsel  could  not 
have  answered  the  court's  question  truthfully  without  making  the  state- 
ment objected  to.  The  testimony,  the  admission  of  which  is  complained 
of  in  the  fifth,  twenty-fourth  and  twenty-fifth  assignments  of  error  with 
reference  to  the  settlement  with  Forrester,  is  of  the  same  general  char- 
acter as  that  above  referred  to  and  was  offered  for  the  same  purpose. 
There  was  no  error  in  admitting  it. 

There  was  no  reversible  error  in  admitting  the  testimony  of  George 
Berleth,  offered  by  appellee,  that  he  bought  blocks  19  and  20  and  all  of 
block  18  lying  south  of  the  Westheimer  road  in  1904  and  that  he  placed 
a  fence  around  it;  that  Mrs.  Walker  passed  frequently  while  he  was 
building  the  fence  and  made  no  objection.  The  witness  further  testi- 
fied that  at  the  time  he  put  up  the  fence  he  had  never  heard  anything 
of  any  claim  by  appellants  to  the  property.  Block  18  was  one  of  the 
blocks  embraced  in  the  alleged  contract  of  April  10,  1895.  It  seems  that 
at  the  time  referred  to  this  suit  was  pending,  but  the  record  does  not 
show  that  at  that  time  appellants'  pleadings  disclosed  their  claim  to 
block  18  as  now  set  up  by  them.  The  evidence  does  not  appear  to  us 
to  be  material,  but  in  view  of  its  trifling  character  and  the  mass  of 
evidence  in  the  record  tending  to  support  appellee's  contention  as  to 
the  contract  of  April  10,  1895,  we  do  not  think  that  its  admission  pre- 
sents reversible  erroT. 

The  seventh  assignment  of  error  assails  the  charge  of  the  court  upon 
the  burden  of  proof,  which  was  as  follows: 

"The  legal  effect  of  this  admission  is  to  relieve  the  plaintiff  of  the 
necessity  of  making  any  proof  with  reference  to  the  matters  alleged 
in  his  petition,  and  to  place  upon  the  defendants  the  burden  of  estab- 
lishing by  the  preponderance  of  the  evidence  the  facts  set  forth  in  their 
answer,  or  such  facts  as  might  be  necessary  to  constitute  a  defense  in 
whole  or  in  part,  and  all  questions  hereinafter  propounded  to  you  by 
the  court  which  can  be  answered  ^TTes"  or  "No"  will  be  answered  by 
you  in  the  negative,  unless  you  believe  from  a  preponderance  of  the 
evidence  deemed  credible  by  you  that  same  should  be  answered  in  the 
affirmative." 

Evidence  was  introduced  by  the  parties  respectively  tending  to  es- 
tablish and  to  disprove  appellants  defense  based  upon  the  alleged  con- 
tract of  April  10,  1895,  and  the  occasion  did  not  arise  for  a  declara- 
tion upon  whom  the  burden  of  proof  rested  (Stooksbury  v.  Swan,  85 
Texas,  566).  It  was  sufficient  to  instruct  the  jury  that  the  admissions 
of  appellants  relieved  appellee  of  the  necessity  of  proving  the  allegations 
of  his  petition  and  that  the  issues  should  be  decided  upon  a  preponder- 
ance of  the  eviHence  deemed  credible  by  the  jury.  The  preponderance 
of  the  evidence,  taken  as  a  whole,  however,  supports  the  finding  of  the 
jury  and  it  is  clear  that  they  were  not  misled  by  the  charge  upon  the 
burden  of  proof. 
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The  fourth  question  propounded  to  the  jury  by  the  charge  was  as 
follows: 

''Do  you  believe  from  the  evidence  that  the  plaintiff,  W.  T.  Dickey, 
on  or  about  April  10,  1895,  for  himself  and  M.  Dickey,  signed,  exe- 
cuted and  delivered  the  contract  alleged  in  the  defendants*  answer,  a 
copy  of  which  is  attached  to  said  answer  and  marked  "Exhibit  A/' 

"You  will  let  your  answer  be  *Yes^  or  'No'  as  you  may  find  the 
facts  to  be/' 

The  jury  were  then  instructed  that  in  the  event  they  answered  the 
fourth  question  in  the  affirmative,  and  only  in  that  event,  they  should 
answer  the  succeeding  questions,  twenty-two  in  number. 

It  is  assigned  as  error  that  all  of  these  questions  should  have  been 
answered  and  several  assignments  are  predicated  upon  the  failure  to 
require  the  jury  to  answer  certain  specific  questions  among  those  not 
answered.  It  is  urged  that  it  was  necessary  to  a  proper  adjustment  of 
the  equities  of  the  parties  that  these  questions  should  have  been  an- 
swered. 

We  will  not  undertake  to  discuss  each  of  these  assignments  separately. 
All  of  the  questions  embraced  in  the  charge,  which  the  jury  were  in- 
structed not  to  answer  in  case  they  found  that  the  contract  of  April 
10,  1895,  was  never  executed  by  appellee,  were  predicated  upon  the  val- 
idity of  that  contract.  If  the  several  sums  of  money  alleged  to  have 
been  paid  by  appellants  to  appellee  were  not  paid  upon  that  contract 
or  if  they  were  not  entitled  to  be  credited  with  the  same  upon  it,  they 
were  all,  as  independent  claims  against  appellee,  or  as  offsets  to  the 
amount  due  on  the  notes,  barred  by  limitation,  which  had  been  pleaded 
against  them,  and  could  not  be  considered.  There  were  no  equities  to 
be  adjusted  except  such  as  might  have  grown  out  of,  and  been  based  upon 
the  contract  of  1895. 

Appellee  sued  upon  his  superior  title  growing  out  of  the  unpaid  pur- 
chase money  and  the  express  lien  reserved  to  secure  the  same,  and  it 
was  admitted  by  appellants  that  he  was  entitled  to  recover  thereon 
unless  barred  by  the  defense  pleaded.  This  defense  rested  wholly  upon 
the  alleged  contract  of  1895.  Having  asserted  their  right  to  the  land . 
under  this  contract,  and  that  the  unpaid  purchase  money  notes  executed 
by  them  were  given  without  consideration  and  for  the  accommodation 
of  appellee,  and  having  fought  the  case  out  on  these  issues,  there  were 
no  equities  to  be  adjusted  growing  out  of  the  matters  embraced  in  the 
questions  not  answered,  when  the  answer  of  the  jury  to  tlie  fourth  ques- 
tion negatived  the  existence  of  the  contract,  the  only  basis  for  such  equi- 
ties. 

The  claim  for  $1,000  in  favor  of  appellants  growing  out  of  the  alleged 
services  of  Mrs.  Walker  in  procuring  the  settlement  with  Forrester  was 
clearly  barred  by  limitation  as  an  independent  claim  or  debt  against 
appellee.  The  jury  having  found  that  the  alleged  contract  of  1895  had 
never  been  executed,  all  of  the  claims  and  demands  against  appellee 
became  merely  independent  items  of  indebtedness  and  were,  on  their 
face,  barred  by  limitation  except  the  item  of  indebtedness  for  services 
of  Mrs.  Walker  as  agent  of  appellee,  which  was  submitted  to  the  jury  in 
the  first,  second  and  third  questions,  and  will  be  hereafter  referred  to. 
The  court  did  not  err  in  instructing  the  jury  not  to  answer  the  succeed-' 
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ing  questions  in  the  event  that  the  fourth  question  was  answered  in  the 
negative.  This  disposes  of  the  assignments  of  error  from  8  to  19  in- 
clusive. 

There  was  no  error  in  excluding  that  portion  of  the  answers  of  the 
witnesses  George  W.  Walker,  Jr.,  and  Pearl  Lawson  to  certain  inter- 
rogatories, as  set  out  in  the  twentieth,  twenty-first,  twenty-second  and 
twenty-third  assignments  of  error.  The  objection  was  made  that  these 
answers  were  not  responsive  to  the  respective  interrogatories  and  that 
it  appeared  from  the  answers  themselves  and  answers  of  the  witnesses 
to  other  interrogatories  that  the  testimony  was  hearsay.  That  portion 
of  the  answer  of  George  W.  Walker,  Jr.,  to  the  sixth  interrogatory  which 
was  excluded  was  clearly  not  responsive  to  the  interrogatory.  There 
was  nothing  in  the  interrogatory  to  indicate  that  the  witness  was  ex- 
pected to  testify  as  to  anything  said  by  W.  T.  Dickey  with  relation  to 
the  contract.  His  answer  shows  that  he  knows  nothing  otherwise  with 
regard  to  the  written  contract  about  which  he  is  interrogated.  The 
answer  of  Mrs.  Lawson  to  the  seventh  interrogatory,  which  was  ex- 
cluded, is  not  responsive  to  the  interrogatory.  She  is  not  asked  about 
a  copy  of  the  contract,  but  the  original  and  the  question  did  not  dis- 
close that  she  was  expected  to  testify  with  regard  to  a  copy  to  which 
alone  her  answer  is  addressed.  (Article  2291,  Revised  Statutes;  Lee 
V.  Wilmerding,  57  Texas,  449.)  Her  answer  to  the  eighth  interroga- 
tory is  clearly  hearsay.  The  answer  of  the  witness  to  the  eighth  inter- 
rogatory shows  that  she  does  not  know,  except  by  hearsay,  that  the  in- 
strument which  in  her  answer  to  the  ninth  interrogatory  she  speaks  of 
and  identifies  as  a  copy  of  the  contract  is  in  fact  a  copy.  The  testimony 
was  properly  excluded. 

There  is  no  merit  in  the  twenty-sixth  assignment  of  error.  The  evi- 
dence objected  to  tended  to  show  that  the  appellant,  George  W.  Walker, 
was  in  the  city  of  Houston  for  several  days  during  the  progress  of  the 
trial,  and  that  he  not  only  made  no  appearance  in  the  courthouse,  but 
that  appellee  was  unable  to  have  a  subpoena  served  upon  him,  and 
tends  to  support  the  inference  that  he  left  the  city  to  avoid  appearing 
in  the  court.  We  think  that  in  the  circumstances  disclosed  by  the  record 
appellee  was  entitled  to  have  the  facts  appear  as  disclosed  by  the  evi- 
dence objected  to.  The  objections  to  the  remarks  of  counsel  embraced 
in  the  assignment  of  error  is  without  merit.  The  statement  of  counsel 
as  to  the  object  of  the  testimony  was  in  response  to  the  inquiry  of  the 
court. 

The  materiality  of  appellee's  bank  pass  books  as  evidence  is  not 
apparent  to  us.  This  testimony  was  introduced  by  appellee  over  the 
objection  of  appellants  that  the  same  was  immaterial  and  irrelevant, 
and  that  the  books  were  not  books  of  original  entry  and  there  was  no 
proof  that  they  were  properly  kept.  This  evidence  occupies  21  pages  of 
the  record  to  no  purpose  whatever  so  far  as  we  can  see.  Appellee  in 
his  brief  makes  no  reference  to  the  assignments  of  error  presenting 
the  point,  and  no  attempt  to  show  the  materiality  of  the  evidence.  It 
is  possible  that  there  is  something  in  the  record  of  490  pages  that  dis- 
closes its  materiality.  We  can  not  conceive,  however,  that  the  admission 
of  the  evidence  was  prejudicial  error.     Appellants  have  not  shown  in 
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their  brief  wherein  the  evidence  could  have  been  harmful  and  if  it  is, 
as  it  appears  to  us^  immaterial  to  any  issue  in  the  case  its  admission 
does  not  present  reversible  error. 

In  view  of  Mrs.  Walker's  testimony  as  to  the  payment  of  $2,400  in 
cash  to  appellee  under  the  contract  of  1895^  and  the  issue  as  to  her 
ability  to  raise  so  much  money,  it  was  not  error  to  allow  appellee  to  in- 
troduce evidence  as  to  her  inability  to  pay  her  house  rent  just  prior  to 
that  time,  and  the  fact  that  she  was  compelled  on  that  account  to  vacate 
the  house  in  which  she  was  living. 

The  testimony  referred  to  in  tiie  twenty-ninth  assignment  of  error 
was  admissible  and  the  objection  that  the  question  was  leading  can  not 
be  sustained. 

There  was  no  error  in  refusing  to  submit  to  the  jury  the  question  of 
the  reasonable  value  of  the  services  of  Mrs.  Walker  in  acting  as  the 
agent  of  appellee.  Insofar  as  this  matter  is  involved,  appellants  sued 
upon  an  express  contract  with  appellee  that  he  was  to  pay  Mrs.  Walker 
$800  for  this  service.  The  jury  found  that  Mrs.  Walker  acted  as  ap- 
pellee's agent  as  claimed,  but  that  there  was  no  express  contract  to  pay 
her  anything.  Having  sued  upon  the  express  contract  appellants  were 
not  entitled  to  recover  upon  a  quantum  meruit  the  value  of  the  services. 

What  has  been  heretofore  said  in  this  opinion  with  regard  to  the  ad- 
justment, in  this  suit,  of  the  equities  of  appellants  growing  out  of  the 
contract  of  1895  renders  it  unnecessary  to  further  discuss  the  thirty- 
firet  assignment  of  error. 

There  is  no  merit  in  the  thirty-second  assignment.  As  has  been  be- 
fore said,  unless  the  different  items  pleaded  by  appellants  can  be  con- 
sidered as  payments  under  the  contract  of  1895,  they  were  clearly  barred 
by  limitation. 

Tte  judgment  for  costs  against  Mrs.  Eva  Walker  was  error.  As 
the  judgment  stands  it  is  a  matter  of  some  doubt  whether  it  would  not 
authorize  an  execution  to  be  satisfied  out  of  her  separate  estate.  (How- 
ard V.  North,  5  Texas,  299 ;  Linn  v.  Willis,  1  Posey's  Texas  U.  C,  166 ; 
Taylor  v.  Stephens,  42  S.  W.  Kep.,  1049.)  To  avoid  all  questions  on 
this  point  the  judgment  will  be  reformed  as  to  costs  so  as  to  include 
George  W.  Walker  alone.  We  do  not  think  that  on  this  account  the 
costs  of  their  appeal  should  be  taxed  against  appellee. 

The  writer  has  found  it  impossible  to  pass  upon  each  of  the  thirty- 
three  assignments  of  error  with  a  less  consumption  of  space.  The 
record  presents  a  great  mass  of  testimony,  much  of  it  appearing  to  us 
to  have  been  unnecessary,  or  where  necessary,  to  have  been  susceptible 
of  very  great  abridgment. 

While  we  can  not  say  that  the  record  presents  the  case  of  a  trial 
free  from  error,  it  does  in  our  judgment  present  a  case  wherein  the 
judgment  reflects  the  very  right  and  truth  of  the  matter. 

We  are  not  disposed  to  reverse  it  and  send  the  case  back  for  another 
trial  for  the  few  trifling  and  harmless  errors  which  may  possibly  have 
crept  into  a  trial  covering  so  much  ground.  The  judgment  therefore 
as  reformed  in  the  matter  of  costs,  is  affirmed. 
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ON   REHEAEING. 

Appellants,  in  this  motion,  call  our  attention  to  an  error  in  the  state- 
ment in  the  opinion  with  reference  to  the  matter  complained  of  in  the 
fourth  assignment  of  error.  The  alleged  error  pointed  out  in  this  as- 
signment was  the  admission  in  evidence,  over  objection  of  appellant,  of 
certain  documents  pertaining  to  the  suit  of  Forrester  v.  Dickey,  the 
purpose  and  effect  of  which  is  explained  in  the  opinion.  In  passing 
upon  this  matter  the  statement  is  made  that  the  objection  of  appel- 
lants "goes  to  the  entire  evidence.'^  This  was  error.  In  fact  each  piece 
and  parcel  of  the  evidence  was  objected  to  by  appellant,  the  ruling 
of  the  court  thereon  being  embraced  in  one  bill  of  exceptions. 

In  the  motion  for  rehearing  this  court  is  requested,  in  all  cases  where 
assignments  of  error  are  addressed  to  the  improper  admission  or  ex- 
clusion of  evidence,  to  file  additional  conclusions  of  fact,  setting  out  in 
full  the  evidence  admitted  or  excluded,  with  the  objections  made  thereto. 
To  comply  fully  with  appellants  request  would  require  us  to  copy  many 
pages  of  the  record  to  no  useful  purpose  so  far  as  we  can  see.  We  have 
endeavored,  in  the  opinion,  to  give  in  each  case  the  general  character 
of  the  testimony  and  the  objections  thereto.  Counsel  for  appellants  seem 
to  be  of  the  opinion  that  it  is  necessary  for  us  to  file  such  additional 
conclusions  in  order  that  the  Supreme  Court  may  intelligently  pass 
upon  the  application  for  a  writ  of  error.  If  this  were  so  the  request 
would  be  complied  with,  but  in  this  appellants  are  in  error.  If  it  is 
deemed  by  appellants  necessary  for  a  proper  understanding  by  the 
Supreme  Court  of  any  errors  committed  by  this  court,  that  the  matters 
which  we  are  asked  to  add  to  our  opinion  should  be  fully  shown,  this 
may  be  done  in  the  application  for  a  writ  of  error  to  that  court.  The 
opinion  shows  the  ruling  made  by  this  court  upon  each  assignment  of 
error.  The  application  for  a  writ  of  error  may  properly  set  out  a  full 
statement  from  the  record  of  all  matters  contained  therein  necessary 
for  a  full  and  clear  understanding  of  the  rulings  of  this  court. 

Appellants  seem  also  to  be  of  the  opinion  that  the  provisions  of  ar- 
ticle 1024a  as  amended  by  chapter  51,  Acts  of  the  Twenty-ninth  Legis- 
lature, make  it  our  imperative  duty  to  file  such  additional  conclusions 
as  we  are  requested  to  file  in  the  motion  for  rehearing.  This  is  a  mis- 
apprehension of  the  tenor  and  effect  of  this  act,  which  only  requires 
Courts  of  Civil  Appeals  "to  decide  all  issues  presented  to  them  by 
proper  assignments  of  error,  .  .  .  whether  such  issues  be  of  fact 
or  law  and  announce  their  conclusions  in  writing."  It  is  further  pro- 
vided that  "if  the  Court  of  Civil  Appeals  has  failed  to  file  a  conclusion 
of  fact  upon  any  material  issue  in  the  case  properly  assigned  in  that 
court  and  in  the  Supreme  Court,  and  that  by  reason  of  such  failure  the 
Supreme  Court  is  not  able  to  pass  upon  such  assignment,  it  shall  be  the 
duty  of  said  Supreme  Court  to  return  the  record  to  the  Court  of  Civil 
Appeals  from  which  it  came  with  directions  to  make  and  file  a  conclusion 
of  fact  upon  each  of  such  issues  and  to  return  the  same,  with  the  record, 
to  the  Supreme  Court." 

This  last  provision,  however,  does  not  refer  to  such  additional  con- 
clusions as  appellants  request  us  here  to  make,  which  are  not  conclusions 
of  fact  at  all,  but  the  evidence  in  full,  and  bills  of  exceptions  in  full. 
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embraced  in  the  assignments  of  error  upon  the  admission  or  exclusion 
of  such  evidence.  Having  made  the  correction  in  our  opinion  herein 
referred  to  appellants^  motion  is  otherwise  overruled. 

Reformed  and  affirmed. 
Writ  of  error  refused. 


L.  W.  Allen  v.  Houston  Ice  and  Brewing  Company  et  al. 

Decided  November  2,  1906. 

Xechanlc's  Lien — Landlord's  Lien — Priority. 

A  tenant,  with  the  consent  of  the  landlord,  built  a  house  on  the  leased  prem- 
ises, with  the  understanding  that,  upon  the  termination  of  the  lease,  the  tenant 
would  have  the  right  to  remove  said  house,  provided  the  rent  was  all  paid,  other- 
wise he  should  not  have  such  right.  This  contract  was  never  recorded.  The 
house,  having  been  damaged  by  fire,  was  repaired  by  the  plaintiff,  a  mechanic, 
at  the  request  of  the  tenant,  the  mechanic  having  been  previously  told  by  the 
landlord  that  the  building  belonged  to  the  tenant;  the  mechanic  fixed  his  lien 
upon  the  building,  as  required  by  the  statute;  the  tenant  failed  to  pay  the  me- 
chanic for  the  repairs  on  the  building,  and  failed  to  pay  the  landlord  the  rent 
due  on  the  premises.  Held,  that  the  landlord  had  no  lien  on  said  building  under 
either  articles  3235  or  3251  of  the  Revised  Statutes,  concerning  landlord  and 
tenant,  to  secure  the  unpaid  rent,  and  even  if  the  contract  between  the  landlord 
and  tenant,  forbidding  the  removal  of  the  building  until  the  rent  was  all  paid, 
could  be  regarded  as  a  chattel  mortgage,  it  was  of  no  effect  as  against  the  me- 
chanic, who  had  no  notice  of  its  existence. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 

E.  R.  Campbell,  for  appellant. — The  law  does  not  create  or  give  a 
landlord's  lien  upon  a  building  belonging  to  the  tenant,  erected  and  sit- 
uated upon  leased  premises.  Eev.  Stats.  Texas,  1895,  arts.  3235,  3251 ; 
Rush  V.  Hendley  &  Eamseur,  15  S.  W.  Rep.,  201;  Meyer  v.  O'Dell,  18 
Texas  Civ.  App"'.,  210. 

Whether  a  fixture  remains  a  chattel  or  becomes  a  part  of  the  realty 
is  governed  by  the  expressed  intention  of  the  parties.  Hutchins  v.  Mas- 
terson,  46  Texas,  554;  Moody  v.  Aiken,  50  Texas,  73;  Wright  v.  Mac- 
donnell,  88  Texas,  146. 

An  unregistered  chattel  mortgage  is  void  as  to  creditors,  and  as 
against  subsequent  purchasers  and  lien-holders  in  good  faith.  Rev. 
Stats.,  1895,  art.  3328;  Brothers  v.  Mundell,  60  Texas,  246;  Smelser 
V.  Baker,  6  Texas  Civ.  App.,  752;  Hackney  v.  Schow,  21  Texas  Civ. 
App.,  614. 

The  contract  that  tho  s^ore  house  should  remain  on  the  premises  until 
the  expiration  of  the  term  and  until  all  the  rent  was  paid,  was  a  per- 
sonal obligation,  and  one  to  which  Allen  was  not  a  party,  and  had  no 
notice  of,  and  the  same  does  not  bind  him  or  interfere  with  his  risfht  to 
remove  his  building.  Simkins  on  Contracts,  p.  6;  House  v.  Houston 
Waterworks  Co.,  88  Texas,  238;  Hughes  v.  ^Sandal,  25  Texas,  165. 
N'avarro  Pub.  Co.  v.  Fishbum,  2  Posev,  692;  First  N'at.  Bank  of 
Quincy  v.  Hall,  101  U.  S.,  50. 

Oeo.  H,  Breaker  and  Baker,  Botts,  Parker  &  Garwood,  for  appellee. 
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— The  store  building  is  and  must  continue  to  be  a  part  of  the  realty 
until  the  expiration  of  the  lease  and  the  payment  of  all  rents  that  may 
accrue  under  the  lease.  Jones  v.  Bull,  85  Texas,  139;  Brown  v.  Eo- 
land,  92  Texas,  56, 

If  the  store  building  is  not  a  part  of  the  realty  and  is  a  movable  fix- 
ture and  can  be  moved  before  the  expiration  of  the  lease  and  the  pay- 
ment of  rents,  in  other  words  is  personal  property,  then  the  rule  of 
caveat  emptor  applies,  and  Allen,  on  learning  that  Keegans  was  renting 
from  Hermann,  was  charged  with  notice  of  Hermann's  rights  under  the 
lease,  and  Hermann's  possession  by  Keegans  was  equivalent  to  registra- 
tion of  the  lease.  Watkins  v.  Edwards,  23  Texas,  449 ;  Mullen  v.  Wim- 
berly,  50  Texas,  457,  463,  466;  Mainwarring  v.  Templeman,  51  Texaa^ 
205,  212;  Wimberly  v.  Bailey,  58  Texas,  223,  226;  Eussell  v.  Oppen- 
heimer,  1  App.  Civ.  Cases,  sec.  272. 

If  the  store  building  is  personal  property,  then  plaintiff,  Hermann, 
has  a  landlord's  lien  that  is  not  required  by  law  to  be  recorded,  and 
which  would  be  greatly  impaired  if  not  rendered  wholly  worthless  to 
him  by  the  removal  by  the  defendant,  Allen,  of  the  house  and  which, 
therefore,  entitles  him  to  the  injunction  prayed  for  by  plaintiff  in  this 
cause.    Marsalis  v.  Pitman,  68  Texas,  628. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  for  injunction 
brought  by  appellees,  G.  H.  Hermann  and  the  Houston  Ice  &  Brewing 
Company  as  owner  and  lessee  respectively  of  lot  No.  1  in  block  63  in 
the  city  of  Houston  to  restrain  appellant  from  removing  a  building 
from  said  lot. 

The  building  was  placed  upon  the  lot  by  one  Martin  Labovich  under 
an  agreement  with  the  owner  Hermann  that  it  was  not  to  become  a 
part  of  the  realty.  After  the  erection  of  the  building  Hermann  and 
Labovich  entered  into  a  written  contract  by  the  tenns  of  which  Labo- 
vich leased  the  premises  upon  which  the  building  was  situated  for  a 
term  of  five  years,  beginning  on  the  5th  day  of  May,  1903,  for  an 
agreed  rental  of  $25  per  month,  payable  monthly  in  advance.  This 
contract  recognized  the  ownership  by  Labovich  of  the  building  which 
had  been  previously  constructed,  and  recites  that  he  has  the  right  to 
remove  the  building  upon  the  expiration  of  the  lease,  "provided  that  he 
has  paid  all  rent  due  by  him,  but  unless  all  of  the  rent  is  paid  he  shall 
not  have  the  right  to  remove  said  store  building." 

Some  time  after  the  execution  of  this  lease  Labovich  with  the  consent 
of  Hermann  sold  the  building  and  all  of  his  rights  under  the  lease  con- 
tract to  one  Kegans,  who  assumed  the  obligations  of  the  lessee  in  said 
contract.  Subsequent  to  this  sale  the  building  was  damaged  by  fire  and 
Kegans  made  a  contract  with  appellant,  who  is  a  building  contractor, 
to  repair  it.  The  cost  of  these  repairs  were  not  paid  by  Kegans,  and 
appellant  who  had  fixed  a  builder's  lien  upon  the  building  brought  suit 
in  the  Justice  Court  and  obtained  a  judgment  against  Kegans  for  the 
amount  due  for  said  repairs  and  for  foreclosure  of  the  builder^s  lien. 
Under  this  judgment  the  building  wafi  sold  and  purchased  by  appellant 
and  he  was  proceeding  to  remove  it  from  the  lot  when  this  injunction 
was  brought  to  restrain  such  removal. 

The  fire  which  injured  the  building  in  question  also  injured  the  dwell- 
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ing  house  of  plaintiff  Hermann,  situated  on  an  adjoining  lot  and  appel- 
lant was  also  employed  by  Hermann  to  repair  his  dwelling  house.  Her- 
mann knew  before  the  building  in  question  was  repaired  that  appellant 
had  contracted  with  Kegans  to  do  the  work  and  in  a  conversation  at 
that  time  with  appellant  in  regard  to  said  repairs  told  him  that  the 
building  belonged  to  Kegans,  and  that  the  latter  leased  the  premises  from 
him  for  $25  per  month.  He  never  informed  appellant  tiiat  he  had  a 
contract  which  prevented  the  removal  of  the  house  during  the  existence 
of  the  lease  contract  and  until  all  rents  that  might  accrue  thereunder 
had  been  paid.  This  lease  contract  was  never  recorded  and  appellant 
had  no  notice  of  its  terms  or  existence.  At  the  time  the  building  was 
repaired  Kegans  was  not  in  arrears  on  his  lease  contract,  all  amounts 
then  due  thereunder  having  been  paid  by  him.  Subsequently  he  failed 
to  pay  his  rent  for  several  months.  After  Kegans  had  thus  defaulted 
in  the  payment  of  the  rent  due  Hermann  he  transferred  his  rights  un- 
der the  lease  to  the  Houston  Ice  &  Brewing  Company,  and  that  company 
is  now  in  possession  of  the  building  and  the  lot  on  which  it  is  situated 
as  a  tenant  of  Hermann.  It  is  not  shown  that  the  money  due  Hermann 
by  Kegans  has  ever  been  paid  or  that  its  payment  was  assumed  by  the 
brewing  company.  Appellant  had  perfected  his  lien  on  the  building 
before  its  purchase  by  the  brewing  company  and  the  latter  at  the  time 
it  bought  from  Kegans  was  charged  with  notice  of  appellant's  rights. 

Upon  these  facts  the  court  below  rendered  a  judgment  enjoining  ap- 
pellant from  removing  the  building  until  the  termination  of  the  lease 
contract.  The  learned  trial  judge  based  his  judgment  upon  the'  legal 
conclusion  that  under  the  facts  stated  the  landlord  Hermann  had  a  stat- 
utory lien  upon  the  building  to  secure  the  performance  of  the  lease  con- 
tract, and  that  it  was  incumbent  upon  the  appellant  to  inquire  as  to 
the  rights  of  the  landlord  before  doing  the  work  on  the  building  and 
having  failed  to  make  such  inquiry  his  title  acquired  by  his  purchase 
under  foreclosure  of  his  builder's  or  mechanic's  lien  is  subordinate  to 
the  right  of  the  landlord  to  hold  the  building  under  the  terms  of  the 
lease  contract. 

We  think  neither  of  these  conclusions  is  sound.  The  only  liens  in 
favor  of  landlords  given  by  our  statutes  are  those  created  by  articles 
3235  and  3251.  In  the  first  of  these  articles  the  lien  only  applies  "to 
animals,  tools  and  other  property  furnished  by  the  landlord  to  the 
tenant  and  to  the  crop  raised  on  such  rented  premises.''  Under  article 
3251  it  is  provided  that  "all  persons  renting  or  leasing  any  residence, 
storehouse  or  other  building  shall  have  a  preference  lien  upon  all  of 
the  property  of  the  tenant  in  such  residence,  storehouse  or  other  building 
for  the  payment  of  rents  due  and  that  may  become  due."  It  is  clear 
that. neither  of  these  articles  give  a  lien  upon  any  property  of  the  ten- 
ant except  such  as  has  been  furnished  by  the  landlord,  the  crops  raised 
by  the  tenant  on  the  rented  premises,  and  property  of  the  tenant  which 
has  been  placed  in  a  building  rented  him  by  the  landlord,  and  it  is 
character  described  in  either  of  said  articles.  (Rust  v.  Hendley,  15 
equally  clear  that  the  propertv  in  question  in  this  case  is  not  of  the 
S.  W.  Bep.,  201;  Meyer  v.  O'Dell,  18  Texas  Civ.  App.,  210.) 

The  provision  in  the  lease  contract  forbidding  the  removal  of  the 
building  during  the  existence  of  the  lease  can  not  be  regarded  as  creat- 
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ing  a  lien  in  favor  of  the  landlord,  and  if  so  regarded  it  was  never 
recorded  and  consequently  was  inoperative  as  a  chattel  mortgage  against 
appellant  who  had  no  notice  of  its  existence. 

The  uncontradicted  evidence  shows  that  Hermann  told  appellant 
before  tlie  latter  made  the  contract  with  Kegans  for  the  repairs  that  the 
building  belonged  to  Kegans.  But  for  this  fact  it  may  be  conceded  that 
appellant  being  charged  with  notice  that  the  building  was  upon  Her- 
mann's land  and  therefore  prima  facie  his  property  would  have  been 
required  to  inform  himself  of  the  rights  of  Kegans  in  the  building  be- 
fore contracting  with  him  in  reference  thereto.  When,  however,  he  was 
informed  by  Hermann  that  the  building  belonged  to  Kegans  he  was 
under  no  obligation  to  inquire  of  Hermann  as  to  the  terms  of  the  con- 
tract under  which  the  premises  had  been  leased,  but  in  order  to  protect 
himself  the  latter  should  have  informed  appellant  that  he  had  the 
right  under  the  lease  to  hold  the  building  to  secure  a  compliance  with 
the  terms  of  the  lease  contract. 

The  building  was  never  the  property  of  Hermann,  his  only  right 
therein  being  to  forbid  its  removal  from  the  premises  until  the  owner 
had  discharged  the  obligations  of  the  lease  contract,  and  when  he 
knowingly  permitted  appellant  to  contract  with  the  owner  of  the  build- 
ing without  informing  him  of  his  right  under  the  unrecorded  lease 
contract  he  lost  his  right,  as  against  appellant,  to  insist  upon  the  terms 
of  said  contract. 

We  think  under  the  undisputed  evidence  the  appellant  is  entitled  to 
the  possession  of  the  building  and  therefore  the  judgment  of  the  court 
below  is  reversed  and  judgment  here  rendered  in  favor  of  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


H.  Kempner  v.  Advance  Thresher  Company. 

Decided  November  3,  1906. 

1 . — Contract — ^Modification — ^Evidence. 

Defendant  contracted  in  writing  to  buy  certain  machinery  from  the  plain- 
tiflf;  by  the  terms  of  the  contract  the  machinery  was  to  be  paid  for  cash,  and  the 
purchaser  bound  herself  to  give  notice  of  any  defects  in  the  machinery  within 
five  days  after  beginning  to  use  the  same;  the  contract  of  purchase  was  canceled 
by  the  purchaser,  as  she  had  a  right  to  do  under  the  terms  of  the  same.  Sub- 
sequently negotiations  for  the  purchase  of  the  same  machinery  were  renewed  by 
correspondence  between  the  parties,  the  purchaser  agreeing  to  pay  cash  for  the 
machinery  as  soon  as  it  was  accepted,  and  stipulating  that  she  wanted  some  time 
to  run  it  before  accepting  it,  and  that  she  would  only  pay  for  it  when  it  proved 
satisfactory,  but  using  the  following  expression  in  the  last  letter:  "We  have  de- 
cided to  order  from  you  the  Advance  Separator,  or  rather  to  let  our  order  stand 
which  we  now  have  in  our  possession."  Held,  that  the  terms  of  the  original 
contract  were  inconsistent  with  the  stipulations  of  the  correspondence,  and  the 
statement  in  the  last  letter  of  the  purchaser  that  she  had  decided  to  let  the  orig- 
inal order  stand  must,  in  view  of  the  other  portions  of  the  correspondence,  be 
construed  to  mean  that  the  original  order,  as  modified  by  the  conditions  imposed 
in  said  letters,  might  stand. 

2. — Contract — Constmction. 

In  construing  a  written  contract  it  is  always  necessary  to  consider  every 
part  of  the  writing,  and,  if  possible,  to  harmonize  and  give  effect  to  the  whole. 
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Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon-  Bobert  G.  Street. 

Kleberg,  Davidson  &  Neethe,  for  appellant. — ^Parties  to  a  written  in- 
strument have  the  right  to  abrogate  tiie  same  by  mutual  consent  either 
by  parol  or  writing  subsequent  to  ihe  date  of  a  written  contract,  or  to 
enter  into  a  new  contract  which  partially  embodies  the  terms  of  the  old 
contract  so  abrogated  and  adds  thereto  new  conditions  and  provisions, 
Cohen  v.  Continental  Fire  Insurance  Co.,  67  Texas,  328;  Davis  v, 
Dallas  Bank,  7  Texas  Civ.  App.,  46 ;  Anderson  Electric  Co.  v.  Cleburne 
Water  Co.,  27  S.  W.  Eep.,  506;  Id.,  44  S.  W.  Rep.,  929. 

In  construing  a  written  contract  each  and  every  part  of  the  writings 
constituting  it  must  be  taken  together,  and  no  one  part  can  be  singled 
out.  Knapp  v.  Patterson,  14  Texas  Ct.  Eep.,  321;  Heame  v.  Gillet, 
62  Texas,  26 ;  Swank  v.  San  Antonio  &  A.  P.  Ry.,  1  Texas  Civ.  App., 
675,  682 ;  Texas  &  N".  0.  Ry.  v.  Demilley,  41  S.  W.  Rep.,  148. 

Baker,  BotU,  Parker  &  Garwood,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellee 
against  appellant  to  recover  the  contract  price  of  a  threshing  machine 
and  automatic  stacker,  together  with  the  freight  charges  paid  by  ap- 
pellee upon  said  machines.  The  price  of  the  machines  is  alleged  to  be 
$835  and  the  freight  paid  by  appellee  $91.20.  The  plaintiff  declared 
upon  a  contract  for  the  sale  of  said  machinery  made  by  the  plaintiff 
and  defendant  on  January  31,  1903,  and  alleged  that  the  machinery 
was  sold  and  delivered  to  the  defendant  under  said  contract. 

The  defendant  answered  by  general  and  special  exceptions  and  gen- 
eral denial,  and  pleaded  specially  that  the  contract  sued  upon  was  can- 
celed and  abrogated  by  agreement  of  the  parties,  and  that  the  machinery 
tras  sold  and  delivered  to  defendant  under  a  subsequent  contract  en- 
tered into  between  the  parties  on  or  about  June  8,  1903,  and  that  there 
had  been  such  breach  of  the  expressed  and  implied  warranties  contained 
in  said  contract  as  relieved  defendant  from  the  obligation  to  pay  the 
contract  price  of  the  machines. 

After  tiie  hearing  the  evidence  upon  the  issue  of  whether  the  machines 
were  sold  under  flie  contract  declared  upon,  the  trial  court  refused 
to  hear  evidence  offered  by  the  defendant  for  the  purpose  of  showing 
that  there  had  been  a  breach  by  appellant  of  the  warranties  contained 
in  said  contract,  and  instructed  the  jury  to  find  a  verdict  in  favor  of 
plaintiff  for  the  amount  claimed  in  the  petition,  and  upon  the  return 
of  such  verdict  a  judgment  was  rendered  in  accordance  tiierewith. 

It  is  conceded  by  appellant  that  unless  the  contract  of  January  31, 
1903,  was  modified  by  a  subsequent  agreement  between  the  parties  the 
judgment  of  the  trial  court  is  correct,  because  under  the  terms  of  that 
contract  as  originally  made  appellant  has  failed  to  give  the  notice  re- 
quired and  return  the  machinery  in  time  to  entitle  her  to  make  any 
claim  against  appellee  for  breach  of  warranty  in  the  sale  of  the  m^- 
chinery. 

The  evidence  upon  which  the  trial  court  held  that  the  machinery 
Vol.  XLIV.  Civil— 9. 
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was  sold  under  the  contract  as  originally  made  on  January  31,  1903,  is 
as  follows :  The  execution  of  the  original  contract  was  admitted,  and  it 
was  further  admitted  that  defendant,  as  she  was  entitled  to  do  under 
the  terms  of  the  contract,  countermanded  her  order  for  the  machinery 
on  May  6,  1903,  and  this  order  of  countermand  was  accepted  by  plain- 
tiff.* Subsequent  to  this  cancellation  of  the  original  contract  the  fol- 
lowing correspondence  was  had  between  defendant  and  Foley,  the  gen- 
eral manager  of  plaintiff: 

Letter  from  Kempner  to  Foley,  dated  May  27,  1903:  ^^eplying  to 
your  .letter  of  recent  date,  we  are  willinff  to  place  the  order  for  a  thresher 
With  you,  but  there  are  some  conditions  attached  to  which  we  must 
first  call  your  attention.  You  quoted  us  a  32x52  Advance  Thresher 
together  with  band  cutter  and  feeder  and  automatic  weigher  and  bag- 
ger for  $600,  together  with  an  additional  charge  of  $235  for  the  wind 
stacker. 

^'AYe  want  to  know  first,  whether  you  can  not  reduce  this  price.  'In 
other  words,  since  this  controversy  arose,  we  have  been  quoted  a  machine 
a  good  deal  cheaper  than  this  one  that  we  think  will  do  as  good  work 
and  would  like  to  know  the  very  best  price  you  can  make  us  on  this 
machine. 

"Furthermore,  we  would  like  to  know  how  much  rice  you  will  guar- 
antee us  that  this  machine  will  thresh  in  a  day,  taking  into  considera- 
tion, of  course,  that  the  machine  is  properly  fed  and  rice  in  fairly  good 
condition. 

"On  the  provisional  order  which  we  placed  with  your  Mr.  Drake  we 
were  to  pay  cash  for  the  machine.  We  are  still  willing  to  do  this  should 
we  order  it,  meaning  by  this  that  we  will  pay  cash  as  soon  as  the 
machine  is  accepted.  In  other  words,  we  want  to  have  some  time  to  run 
the  machine  before  we  can  accept  it  and  as  soon  as  we  do  accept  it  are 
willing  to  pay  cash. 

"Should  we  place  this  order  we  would  of  course  depend  on  you  to 
get  us  at  a  reasonable  price  a  good  experienced  thresherman  to  run  our 
machine  during  the  year. 

"Please  let  us  hear  from  you  fully  in  regard  to  the  above  matters, 
and  furthermore,  you  might  quote  us  on  the  next  largest  size  machine, 
stating  how  much  per  day  this  largest  size  machine  will  thresh." 

Answer  from  Foley  dated  June  3,  1903:  *^e  have  yours  of  June 
2d  and  also  Mav  27th,  but  as  the  writer  was  out  of  town  it  has  not 
been  answered.  You  ask  if  we  can  not  reduce  the  price  which  was 
given  in  the  order  taken  by  Mr.  Drake,  and  state  that  you  have 
been  quoted  a  machine  a  great  deal  cheaper  than  this,  and  one  that 
you  think  will  do  as  good  work.  That  you  have  been  offered  for 
less  money  we  have  no  doubt  in  the  least,  but  if  the  party  offered 
you  a  machine  that  would  do  as  good  work  it  must  be  something 
manufactured  since  last  harvest  for  they  did  not  have  anything  on 
the  market  then  that  would  anywhere  near  compete  with  our  goods, 
and  in  regard  to  price  we  have  only  one  price,  and  can  not  afford 
to  try  and  compete  in  prices  with  all  the  different  makes  of  machinery, 
some  of  which  can  not  thresh  rice  at  all.  As  to  how  much  rice  the 
machine  you  ordered  would  thresh,  that  depends  a  great  deal  on  the 
condition  of  the  grain.    Over  five  hundred  sacks  have  been  threshed  by 
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that  machine  quite  frequently  in  Louisiana  in  favorable  circnmBtances, 
bnt  three  and  fifty  to  fonr  hundred  would  be  a  good  average  threshing. 
Thf»  next  size  larger  than  this  would  be  36-60  separator,  which  would 
thresh  seventy-five  to  one  hundred  sacks  more  per  dav  in  the  same  kind 
of  ^rrain. 

**You  state  that  you  would  depend  on  us  to  get  you  a  man  to  run  the 
machine  during  the  season  at  a  reasonable  price.  It  is  our  impression 
that  we  can  get  you  a  man  without  any  trouble,  as  we  most  always  have 
a  great  many  applications  from  machine  men  in  different  parts  of  the 
country  for  a  position  here  during  harvest,  but  we  do  not  believe,  how- 
ever, that  we  could  get  you  a  man  for  less  than  $3.50  a  day,  as  it  is  no 
trouble  for  an  experienced  man  to  get  that  amount  of  money  here  in 
Louisiana. 

''We  will  have  our  special  rice  circulars  in  the  latter  part  of  this 
week,  and  would  especially  request  that  you  wait  until  we  send  you  a 
copy  of  it,  as  this  will  give  you  an  opportunity  to  see  for  yourself  more 
than  we  could  tell  you  wjiat  our  machinery  is,  and  what  it  has  done  in 
the  rice  district." 

Kempner^s  letter  to  Foley  dated  June  8,  1903 :  ''We  have  your  letter 
of  the  3d  inst.  We  have  decided  to  order  from  vou  the  32  x  52  Advance 
Separator,  or  rather  to  let  our  order  stand  which  we  now  have  in  our 
possession.  We  wish  to  state,  however,  that  we  expect  of  course  a  man 
to  come  with  this  machine  to  set  same  up  and  start  it  properly,  and 
furthermore  we  expect  you  to  get  us  a  man  to  thresh  our  crop  for  us 
which  you  say  you  can  do  for  about  $3.50  per  day,  and  as  stated  in  our 
previous  letter,  we  will  pay  cash  for  this  machine  but  only  when  it 
shows  up  satisfactorily;  in  other  words,  the  trouble  which  we  had  last 
year  must  be  overcome  before  we  can  pay  for  this  machine,  and  we  trust 
all  this  will  be  satisfactory.  You  are  at  libertv  to  order  out  the  machine 
for  us  as  early  as  possible.  Our  crop  is  rather  early  compared  with  the 
others  and  we  will  be  very  glad  if  you  could  get  this  thresher  in  on  a 
carload  basis  so  we  can  save  freight. 

"Awaiting  an  early  reply  acknowledging  receipt  of  this,  we  remain.'* 

Shortly  after  the  receipt  by  appellee  of  appellant's  letter  of  June  8 
the  machinery  was  shipped  to  and  received  by  appellant. 

The  statement  in  the  letter  of  May  27  to  the  effect  that  appellant 
was  willing  to  pay  cash  for  the  machinery  as  soon  as  it  was  accepted, 
bnt  that  she  wanted  some  time  to  run  it  before  she  would  accept  it,  and 
in  the  letter  of  June  8  ordering  the  machinery,  that  she  would  only  pay 
for  it  when  it  proved  satisfactory,  is  entirely  at  variance  with  the  terms 
of  the  original  contract  which  required  the  purchaser  to  give  notice  of 
anv  defect  in  the  machine  within  five  davs  after  the  dav  of  its  first  use 
by  registered  letter  addressed  to  appellee,  and  provides  that  "Continued 
possession  of  said  machinery  for  five  days,  without  said  notices,  or  failure 
to  return  said  machinery,  as  above  provided,  shall  be  conclusive  evi- 
dence that  all  warrantv  has  been  fulfilled,  and  the  purchaser  hereby 
releases  all  claim  for  damages  and  the  right  to  return  the  machinery 
after  said  time,  and  any  and  all  right  or  claim  to  recoup  for  any 
damages  or  injury  in  any  suit  brought  to  collect  the  purchase  price.*' 

It  seems  clear  to  us  that  the  very  object  and  purpose  of  these  states 
ments  in  the  letters  of  appellant  was  to  inform  appellee  that  she  would 


132  Texas  Civil  Appeals  Reports,  Vol.  44.      [November, 

not  purchase  and  pay  for  the  machinery  without  having  ample  or  at 
least  a  reasonable  time  in  which  to  test  its  efficiency,  and  the  recitals  in 
the  letter  of  June  8  that  she  had  decided  to  let  the  original  order  standi 
must,  in  view  of  the  other  portions  of  the  correspondence,  be  construed 
to  mean  that  the  original  order  as  modified  by  the  conditions  imposed 
in  said  letters  might  stand. 

It  is  always  necessary  in  construing  a  written  contract  to  consider 
every  part  of  the  writing  and  if  possible  to  harmonize  and  give  effect 
to  the  whole.  We  think  under  this  rule  of  construction  the  trial  court 
erred  in  holding  that  the  letter  of  June  8,  above  quoted,  reinstated  the 
original  contract  without  change  or  modification.  (Hearne  v.  Gillet> 
62  Texas,  26;  Swank  v.  San  Antonio  &  A.  P.  Ey.  Co.,  1  Texas  Civ. 
App.,  675;  Knapp  v.  Patterson,  14  Texas  Ct.  Eep.,  321.) 

Under  our  construction  of  the  contract  the  appellant  had  the  right 
to  show  that  the  machinery  was  not  capable  of  periEorming  the  work 
which  it  was  warranted  to  do,  and  to  avail  herself  of  any  defense  to  the 
suit  arising  out  of  any  breach  of  warranty  on  the  part  of  appellee  which 
could   be   shown. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
reversed  and  the  cause  remanded  and  it  is  so  ordered. 

Reversed  and  remanded. 


J.  W.  Cartee  v.  Z.  T.  Clifton  bt  al. 

Decided  Noyember  3,  1906. 

1. — Conflicting  ETldence — ^Instructed  Verdict. 

Where  it  expressly  appeared  from  an  agreed  statement  of  facts  that  the 
evidence  was  conflicting  on  issues  of  fact  which  were  material,  it  was  error  for 
the  court  to  instruct  a  verdict. 

2. — Patent — CoUateral  Attack. 

The  existence  of  the  facts  which  authorized  the  issuance  of  a  patent  by  the 
State  can  not  be  controverted  in  a  collateral  proceeding. 

3. — Same. 

In  a  suit  of  trespass  to  try  title  to  certain  unsurveyed  school  lands  the 
issuance  of  a  patent  to  the  homestead  tract  of  160  acres  was  conclusive 
evidence  of  title  to  the  same  in  the  patentee  and  of  his  right  to  make  the  same 
the  basis  of  an  application  to  purchase  additional  lands  under  the  Act  of  April 
15,   1901. 

4. — ^Purchase  of  School  Lands — ^Forfeiture — ^Burden  of  Proof. 

Where  in  a  suit  of  trespass  to  try  title  to  school  land  the  defendant  claims 
that  the  plaintiff  had  forfeited  his  right  to  the  same  by  a  failure  to  make  im- 
provements within  the  time  required  by  law,  the  burden  of  proof  is  on  the  de- 
fendant to  show  such  forfeiture. 

5. — Same — Act  of  1901  Construed. 

It  seems  that  under  the  provisions  of  the  Act  of  April  15,  1901,  concerning 
the  purchase  of  school  lands,  it  ia  not  contemplated  that  the  land  shall  be  for- 
feited for  the  failure  alone  to  make  improvements. 

Appeal  from  the  District  Court  of  Castro  County.     Tried  below 
before  Hon.  L.  S.  Kinder. 
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Carl  OiUHand,  for  appellant 

C.  0.  Wiiherspoon  and  8.  J.  Dodson,  for  appellees. 

STEPHENS,  Associate  Justice. — ^Appellant  sued  in  trespass  to 
try  title  to  recover  from  appellees  two  tracts  of  land  in  Castro  Count)', 
one  containing  four  hundred  and  sixty-six  and  the  other  six  hundred 
and  forty  acres,  which  had  been  segregated  from  a  body  of  several 
thousand  acres  of  unsurveyed  school  land  situated  in  Castro,  Parmer 
and  Deaf  Smith  Counties,  by  surveys  made  at  his  instance,  as  provided 
in  section  6  of  the  Act  approved  April  15,  1901  (page  253),  amending 
section  6  of  the  Act  of  February  23,  1900,  relating  to  the  sale  of  un- 
surveyed school  lands.  The  date  of  his  application  was  March  12, 
1902,  and  within  the  prescribed  time  thereafter,  the  surveys  were  made 
and  approved  and  the  lands  classified  and  appraised  and  awarded  to 
appellant  on  applications  to  purchase  the  same  as  additional  lands. 
These  surveys  were  within  a  radius  of  five  miles  of  the  home  tract, 
which  consisted  of  one  hundred  and  sixty  acres,  patented  to  appellant 
May  10,  1901,  as  a  homestead  donation. 

As  to  whether  appellant  was  an  actual  settler  on  the  homestead  tract 
at  the  date  of  his  application  to  purchase  additional  lands,  we  are  in- 
formed by  the  agreed  statement  of  facts  that  "the  evidence  was  con- 
flicting;" but  as  to  whether  he  continued  to  be  such  actual  settler  or 
resident,  there  is  no  conflict,  the  statement  of  facts  reciting  that  he 
ceased  to  reside  thereon  and  "removed"  therefrom  to  his  home  near 
Dimmitt  "in  the  winter  of  1902-3"  and  has  resided  there  with  his 
family  ever  since.  The  statement  of  facts,  however,  contains  also  the 
following  recital :  "It  was  shown  by  other  evidence  that  plaintiff  J.  W. 
Carter  was,  at  the  time  of  making  application  to  purchase  surveys 
number  5  and  6,  in  the  sheep  raising  business,  and  was  herding  his  sheep 
on  the  land  now  in  controversy;'  that  some  time  after  making  said 
application,  the  defendants  Millet  and  Clifton  drove  his  sheep  off  of 
said  land  and  threatened  plaintiff  some  great  bodily  harm  or  to  take  his 
life  if  he,  plaintiff,  did  not  abandon  said  premises  with  said  sheep;  on 
this  point  the  evidence  was  conflicting.  Plaintiff  stated  that  his  reason 
for  abandoning  said  home  was  on  account  of  fear  that  defendants  would 
carry  their  threats  into  execution." 

The  awards  to  appellant  were  cancelled  because  of  affidavits  filed  in 
the  General  Land  Office  showing  permanent  improvements  of  the  value 
of  two  hundred  dollars  made  by  tfie  appellees  while  in  possession  under 
leases  from  the  State,  executed  after  January  1,  1900,  and  in  force  when 
awards  were  made  to  appellant,  in  September  and  October,  1902:  but 
as  to  the  nature  and  value  of  these  improvements  the  evidence  on  the 
trial  was  conflicting. 

The  court  instructed  a  verdict  against  appellant,  and  to  that  the 
errors  are  assigned. 

It  seems  clear  from  the  statement  above  made  from  the  record,  that 
at  least  three  controverted  issues  of  fact  were  raised  bv  the  evidence, 
namely:  (1)  whether  appellant  was  residing  on  the  home  tract  at  the 
date  of  his  purchase,  so  as  to  entitle  him  to  acquire  additional  lands, 
as  provided  in  article  4218fff  of  the  Revised  Statutes;  (2)  whether  he 
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had  been  compelled  thereafter  to  temporarily  yield  such  possession  from 
a  well  grounded  fear  of  death  or  serious  bodily  injury,  as  provided  in 
section  3,  page  294,  of  the  Act  approved  April  19,  1901,  relating  to  the 
sale  and  lease  of  school  lands;  (3)  whether  permanent  improvements  to 
•the  value  of  two  hundred  dollars  had  been  made  by  the  lessees  so  as  to 
prevent  the  lands  from  being  subject  to  sale  when  awarded  to  appellant^ 
as  provided  in  section  4  of  the  Act  last  named. 

The  question  then  arises,  if  these  issues  had  been  submitted  to  the 
jury  and  they  had  given  an  affirmative  answer  to  the  first  and  second, 
and  a  negative  answer  to  the  third,  would  not  appellant  have  been  en- 
titled to  a  judgment?  It  seems  to  us  that  he  would.  In  opposition  to 
this  view,  however,  the  appellees  submit  the  following:  "Our  first 
proposition  is  that  plaintiff's  wife  being  the  owner  of  three  homestead 
claims  near  Dimmitt,  Texas,  on  one  of  which  plaintiff  was  residing  with 
his  family  on  the  date  of  his  application  for  a  survey  of  the  one  hundred 
and  sixty  acre  homestead  tract,  made  the  basis  for  the  right  to  purchase 
the  lands  in  controversy,  that  plaintiff  had  no  right  to  the  said  one 
hundred  sixty  acre  homestead  tract,  and  that  its  acquisition  by  the 
plaintiff  was  a  fraud  upon  the  State,  and  as  a  consequence  plaintiff 
acquired  no  legal  title  to  the  one  hundred  and  sixty  acres,  and  he  could 
not  make  it  a  basis  of  a  right  to  purchase  other  lands.''  But  they  can 
not  thus  collaterally  attack  the  patent  issued  to  him,  which  is  con- 
clusive evidence  in  this  suit  that  he  was  the  owner  of  the  one  hundred 
and  sixty  acre  tract  when  he  made  it  the  basis  of  his  application  to 
purchase  additional  lands. 

The  next  answer  given  is  that  there  was  no  evidence  that  appellant 
had  ever  made  permanent  improvements  to  the  value  of  three  hundred 
dollars  within  three  years  next  after  his  purchase,  as  required  in  said 
Act  of  1901,  section  3,  page  294.  But  the  burden  was  on  appellees  in 
claiming  a  forfeiture  against  appellant  to  prove  that  he  had  not  made 
the  requisite  improvements.  Besides,  the  forfeiture  clause  relied  on 
does  not  seem  to  contemplate  that  the  land  should  be  forfeited  for  the 
failure  alone  to  make  improvements,  the  language  being:  "If  anv 
purchaser  shall  fail  to  reside  upon  and  improve  in  good  faith  the  land 
purchased  by  him  as  required  by  law,  he  shall  forfeit  said  land  and  all 
payments  made  thereon  to  the  State,"  etc.  It  has  not  been  suggested 
by  the  appellees  that  the  forfeiture  clause  found  in  article  4218fff  is 
alone  applicable  to  purchases  made  under  that  article,  which  contains 
no  excuse  for  failure  to  reside  on  the  land  for  three  years,  and  we  have 
not  so  treated  it,  preferring  rather  to  treat  the  more,  lenient  forfeiture 
clause  in  Act  of  1901  as  applicable  to  all  sales  of  school  lands  in  which 
settlement  and  residence  are  required. 

The  third  proposition  of  appellees  seems  to  be  that  they  had  a  prefer- 
ence right  to  purchase,  as  provided  in  section  7  of  the  Act  of  1900, 
page  33 ;  but  if  they  had,  they  seem  not  to  have  availed  themselves  of  it 
within  the  time  there  specified,  even  if  extended  by  the  Act  of  1901, 
amending  section  6  of  the  Act  of  1900.  General  Laws  1900,  page  32; 
General  Laws  1901,  page  253.  In  this  connection  they  seem  to  rely 
on  the  fact  that  they  had  made  permanent  improvements  to  the  value 
of  two  hundred  dollars,  but,  as  already  seen,  that  was  a  controverted 
issue,  and  therefore  one  for  the  jury  and  not  the  court  to  determine. 
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Because  the  court  erred  in  not  submitting  the  above  controverted 
issues  of  fact  to  the  jury,  the  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 


Pecos  &  Northern  Texas  Railway  Company  v.  W.  L.  Hughes  et  al. 

Decided  November  3,  1906. 

1. — ^Harket  Yalne — ^Testimony. 

Where  in  a  suit  for  damages  to  a  shipment  of  horses  it  appeared  from  the 
testimony  of  the  plaintiff  that  his  kno^vledge  of  the  market  value  of  said  horses 
at  their  destination  at  the  time  they  should  have  arrived  there  was  but  a 
reproduction  of  what  had  been  communicated  to  him  by  letters  and  telegrams 
received  from  persons  living  in  that  neighborhood  who  were  not  shown  to  have 
had  any  knowledge  themselves  of  said  market,  the  testimony  should  have  been 
excluded,  and  this,  although  the  witness  freely  and  repeatedly  stated  that  he 
knew  the  market  value. 

2. — Shipping  Contract — ^Invalid. 

A  clause  in  a  shipping  contract  arbitrarily  fixing  the  amount  of  damages 
which  the  shipper  might  recover,  is  void  as  against  public  policy.  And  so  of  a 
clause  relieving  the  carrier  from  damages  resulting  from  certain  named  risks 
and  from  "any  and  all  other  causes  whatever." 

S. — ^Designation  of  Eonte — Deviation. 

When  a  carrier  deviates  a  shipment  from  the  route  designated  by  the  ship- 
per it  thereby  deprives  itself  of  the  exemptions  contained  in  the  shipping  contract. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below 
before  Hon.  Ira  Webster. 

Madden  &  Trulove,  for  appellant. — In  the  absence  of  evidence  show- 
ing that  Hughes  was  in  possession  of  such  information  as  would  enable 
him  to  know  the  market  value  of  the  horses  at  Augusta,  at  the  time  when 
they  should  have  arrived  there,  and  it  appearing  from  the  evidence  that 
he  could  not  have  had  any  sudi  knowledge  of  the  facts  as  would  enable 
h^m  to  know  such  market  value,  his  evidence  as  to  such  market  value 
was  necessarily  an  opinion,  estimate  or  guess,  and  incompetent  and  in- 
admissible. Railway  Company  v.  Maddox,  75  Texas,  300;  Texas  & 
P.  Kv.  V.  Crowley,  i2  Texas  Ct.  Rep.,  690;  Missouri,  K.  &  T.  Rv.  Co. 
v.  Allen,  13  Texas  Ct.  Rep.,  304;  Texas  &  P.  Ry.  Co.  v.  Arnett.  13  Texas 
Ct  Rep.,  547;  Texas  &  N.  0.  Ry.  Co.  v.  White,  62  S.  W.  Rep.,  133; 
Cameron  M.  &  E.  Co.  v.  Anderson,  78  S.  W.  Rep.,  971. 

That  the  nature,  interpretation  and  obligations  (including  the  validity 
of  particular  stipulations)  of  a  contract  made  in  one  State  or  country 
for  the  transportation  of  property  from  a  point  in  such  State  or  country 
to  a  point  in  another,  arc  governed  by  the  laws  of  the  State  or  country  in 
which  the  contract  is  made  and  the  transportation  commences,  see,  Pitt- 
man  V.  Pacific  Express  Co.,  24  Texas  Civ.  App.,  595 ;  Mexican  Nat.  Ry. 
Co.  V.  Ware,  60  S.  W.  Rep.,  343;  Southern  Pac.  Co.  v.  Anderson,  63 
S.  W.  Rep.,  1023;  Hughes  v.  Penn.  Ry.  Co.,  63  Law  Rep.  Ann.,  513; 
2  Wharton  C.  L.,  p.  1063,  sec.  471b.  That  the  written  contracts  govern, 
see,  Hoover  v.  St.  Louis  S.  W.  Ry.  Co.,  88  S.  W.  Rep.,  769. 

Where  horses  are  shipped  interstate  under  shipping  contracts  limiting 
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the  liability  of  each  connecting  carrier  to  its  own  line,  evidence  of  acts 
and  transactions  transpiring  and  causing  damages  after  the  stock  have 
passed  over  and  left  one  of  the  carrier's  line,  is  not  admissible  against 
such  carrier  and  prior  lines  as  a  basis  for  recovering  damages  against 
them  for  acts  of  the  succeeding  carrier.  McCam  v.  International  &  G. 
K  Ry.  Co.,  84  Texas,  352;  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Loonev,  85 
Texas,  159 ;  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Short,  25  S.  W.  Eep.,*  142. 
The  nature,  interpretation  and  obligations  (including  the  validity  of 
particular  stipulations)  of  a  contract  made  in  one  State  or  country  for 
the  transportation  of  persons  or  property  from  a  point  in  such  State  or 
country  to  a  point  in  another,  are  governed  by  the  laws  of  the  State  or 
country  in  which  the  contract  is  made  and  the  transportation  commences. 
Pittman  v.  Pacific  Ex.  Co.,  24  Texas  Civ.  App.,  595 ;  Mexican  Nat.  By. 
Co.  V.  Ware,  60  S.  W.  Eep.,  343;  Southern  Pac.  Co.  v.  Anderson,  63 
S.  W.  Eep.,  1023;  Hughes  v.  Penn.  Ey.  Co.,  63  Law  Sep.  Ann.,  513; 
11  Wharton  Con.  L.,  p.  1063,  sec.  471b. 

Barrett,  Stewart  &  Templeton,  for  appellees. — A  witness  may  testify 
to  market  value  from  information  derived  from  market  reports,  letters, 
telegrams,  etc.,  giving  the  condition  of  the  market  at  a  given  time  and 
place.  Texas  Cent.  Ey.  Co.  v.  Fisher^  43  S.  W.  Eep.,  584;  Texas  & 
P.  Ev.  Co.  V.  Donovan,  23  S.  W.  Eep.,  735;  Same  case  (Sup.  Ct),  25 
S.  W.  Eep.,  10 ;  Gulf,  C.  &  S.  P.  Ev.  Co.  v.  Patterson,  24  S.  W.  Eep., 
349 ;  Gulf,  C.  &  S.  F.  Ev.  Co.  v.  Eussell,  23  S.  W.  Eep.,  527 ;  Gulf,  C. 
&  S.  P.  Ey.  Co.  V.  Wedei,  42  S.  W.  Eep.,  1031. 

That  provision  of  the  so-called  written  contract  which  purports  to 
limit  the  value  of  the  stock  in  question,  in  case  of  loss  or  damage  thereto, 
to  the  actual  cash  value  of  same  at  the  time  and  place  of  shipment  not 
to  exceed  twenty  dollars  per  head,  if  sustained  would  relieve  the  defend- 
ants pro  tanto  from  the  consequences  of  their  own  negligence.  Such  a 
provision  is  contrary  to  the  public  policy  of  this  State  and  same  will 
not  be  enforced  even  if  it-  were  authorized  and  held  to  be  valid  under  the 
laws  of  New  Mexico.  Southern  Pac.  Ey.  Co.  v.  Maddox,  75  Texas, 
300;  Southern  Pac.  Co.  v.  Anderson,  63  S.  W.  Eep.,  1024;  Gulf,  C.  & 
S.  F.  Ev.  Co.  V.  Eddins,  26  S.  W.  Eep.,  162;  Galveston,  H.  &  S.  A. 
Ey.  Co.\.  Ball,  80  Texas,  605  and  606;  Taylor,  B.  &  H.  Ey.  Co.  v. 
Montgomery,  16  S.  W.  Eep.,  182 ;  Houston  &  T.  C.  Ey.  Co.  v.  Williams, 
31  S.  W.  Eep.,  558. 

That  the  laws  of  other  States  will  not  be  enforced  by  the  courts  of 
this  State  when  they  are  contrary  to  the  public  policy  of  this  State,  see : 
Sanger  v.  Jesse  French  Piano  Co.,  52  S.  W.  Eep.,  622;  Building  &  L. 
Assn.  V.  Griffin,  39  S.  W.  Eep.,  656;  Western  U.  Tel.  Co.  v.  Lovely, 
52  S.  W.  Eep.,  564;  Chicago,  E.  I.  &  P.  Ev.  Co.  v.  Thompson,  93  S. 
W.  Eep.,  702. 

The  undisputed  proof  showed  that  the  defendants  misrouted  the  stock 
at  Amarillo  and  sent  same  over  their  own  line  and  over  the  line  of  the 
St.  Louis  &  San  Francisco  Ey.  Co.  by  way  of  Cherryvale,  Kan.,  and 
East  St.  Louis  instead  of  sending  same  as  directed  by  plaintiffs.  Where- 
fore, said  defendants  made  said  last  named  company  their  agent  to 
carry  said  stock  over  its  line  and  they  thus  became  responsible  for  the 
consequences  of  the  negligence  of  said  company.    San  Antonio  &  A.  P» 


1906.]  P.  &  N.  T.  By.  Co.  v.  Hughes.  137 

By.  Co.  V.  Stribling,  86  S.  W.  Eep.,  374;  Same  case,  Sup.  Ct.,  89  S. 
W.  Bep.,  963;  Texas  &  Pac.  By.  Co.  v.  Boggs,  40  S.  W.  Bep.,  21;  Gal- 
veston,  H.  &  H.  By.  Co.  v.  Allison,  59  Texas,  193. 

The  laws  of  other  States  will  not  be  enforced  by  the  courts  of  this 
State  when  such  laws  are  contrary  to  the  public  policy  of  this  State  or 
where  their  enforcement  would  be  in  violation  of  the  statutory  laws  of 
this  State.  In  such  cases  the  law  of  the  forum  will  govern,  and  the 
validity  of  such  contracts  will  be  determined  by  the  laws  of  this  State. 
Sanger  v.  Jesso  French  Piano  Co.,  62  S.  W.  Bep.,  622 ;  Western  U.  TeL 
Co.  V.  Lovely,  52  S.  W.  Eep.,  564,  and  authorities  there  cited. 

The  third,  sixth,  eighth  and  ninth  paragraphs  of  the  contract  in  ques- 
tion all  related  to  the  remedy  only  and  same  will  be  construed  and  gov- 
erned by  the  laws  of  this  State  legardless  of  the  laws  of  New  Mexico. 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Godair  Com.  Co.,  87  S.  W.  Bep., 
871 ;  Armstrong  v.  Galveston,  H.  &  S.  A.  By.  Co.,  46  S.  W.  Bep.,  33 ; 
Burgess  v.  Western  TJ.  Tel.  Co.,  46  S.  W.  Bep.,  794 ;  Beeves  v.  Texas  & 
P.  By.  Co.,  32  S.  W.  Bep.,  920;  Missouri  Pac.  By.  Co.  v.  Harris,  67 
Texas,  170,  and  authorities  there  cited. 

It  was  the  duty  of  the  defendants  to  route  the  stock  as  requested  by 
the  plaintiffs  regardless  of  any  contract  so  to  do.  San  Antonio  &  A.  P. 
By.  Co.  V.  Stribling,  86  S.  W.  Bep.,  374;  Same  case,  89  S.  W.  Bep.,  963. 

STEPHENS,  Associate  Justice. — ^W.  L.  Hughes  and  B.  F.  Peeples 
sued  appellant  and  several  other  railway  companies  for  damages  and 
recovered  judgment  against  appellant  for  eleven  hundred  and  fifty-one 
dollars,  from  which  this  appeal  is  prosecuted,  and  against  the  Pecos 
Valley  &  Northeastern  Bailway  Company  for  one  hundred  and  fifty 
dollars,  from  which  no  appeal  was  taken.  The  ground  of  recovery 
against  appellant  was  its  failure  to  deliver  to  its  succeeding  carrier  a 
car  of  horses  shipped  by  Hughes  and  Peeples  from  Boswell,  New 
Mexico,  to  Augusta,  Georgia,  via  Amarillo,  Fort  Worth  and  New  Or- 
leans. Instead  of  delivering  this  car  of  horses  to  the  Fort  Worth  & 
Denver  City  Bailway  Company  at  Amarillo,  as  appellant,  according  to 
the  contention  of  the  appellees,  had  undertaken  to  do,  it  there  arbitrarily 
changed  the  route  originally  designated  by  appellees  and  known  as  the 
southern  route,  by  writing  "Cherryvale,  Kansas/^  on  the  way  bill,  and 
then  delivered  the  horses  to  the  Southern  Kansas  Bailway  Company  of 
Texas.    When  the  horses  reached  St.  Louis  over  the  route  to  which  thev 

• 

had  thus  been  deviated,  known  as  the  northern  route,  they  were  so  badly 
damaged  that  the  next  carrier  refused  to  receive  them  and  they  had  to 
be  sold  for  what  they  would  bring  there,  which  was  nothing  of  conse- 
quence, as  they  had  become  practically  worthless.  One  important  ruling 
was  made  by  the  trial  court  in  the  admission  of  testimony,  at  the  per- 
sistent insistence  of  counsel  for  appellees  and  over  the  objections  of 
counsel  for  appellant,  which  we  have  been  unable  to  approve,  the  court 
twice  correctly  holding  in  the  course  of  a  long  preliminary  examination 
and  cross  examination,  that  W.  L.  Hughes,  on  whose  testimony  alone 
the  appellees  relied  to  prove  the  value  of  the  horses  at  the  place  of 
destination,  had  not  qualified  himself  to  testify  as  to  the  market  value 
of  the  horses  there,  but  finally,  and  erroneously  we  think,  holding  that 
he  had.     To  sustain  this  ruling  counsel  for  appellees  quote  from  the 
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stenographers'  notes  more  than  a  dozen  printed  pages  of  questions  and 
answers  taken  down  in  the  course  of  said  preliminary  examination, 
which  is  itself  suggestive  of  a  want  of  knowledge  on  the  part  of  a  wit- 
ness interested  in  qualifying  himself,  else  much  less  space  would  have 
been  inquired.  These  questions  and  answers,  which  a!«  too  numerous 
to  be  here  quoted,  have  been  carefully  read  and  considered  in  consulta- 
tion, and  while  the  case  lies  near  the  border  line  between  the  admissible 
and  inadmissible,  we  have  reached  the  conclusion  that  we  could  not 
approve  the  ruling  complained  of  without  disregarding  the  following 
precedents  cited  by  counsel  for  appellant  in  opposition  to  it:  Southern 
Pac.  Ry.  Co.  v.  Maddox,  75  Texas,  300 ;  Texas  &  P.  Ry.  v.  Crowley,  12 
Texas  Ct.  Rep.,  690;  Missouri,  K.  &  T.  Ry.  v.  Allen,  13  Texas  Ct  Rep., 
304;  Texas  &  P.  Ry.  v.  Amett,  13  Texas  Ct.  Rep.,  547;  Texas  &  N.  0. 
Ry.  V.  White,  1  Texas  Ct.  Rep.,  742,  and  Cameron  M.  &  E.  Co.  v.  Ander- 
son, 9  Texas  Ct.  Rep.,  333.  True,  in  answering  these  questions  Hughes 
freely  and  repeatedly  stated  that  he  knew  the  market  value  of  the  horses 
in  question  at  Augusta,  Georgia,  at  the  time  they  should  have  arrived 
there,  but  other  answers  made  by  him  disclosed  that  his  knowledge  of 
the  horse  market  at  that  time  and  place  was  but  a  reproduction  of  what 
had  been  communicated  to  him  through  letters  and  telegrams  received 
from  persons  in  Georgia  and  South  Carolina,  who  were  not  even  shown 
to  have  had  any  knowledge  of  the  Augusta  market.  For  instance,  he 
had  been  in  correspondence  with  his  partner,  B.  F.  Peeples,  who  lived 
in  South  Carolina,  about  forty  miles  from  Augusta,  the  market  to  which 
he  shipped  his  cotton  and  other  farm  products,  and  also  with  his 
brother-in-law  and  one  Mr.  Dykes,  a  horse  dealer.  They  seem  to  have 
given  him  information  as  to  the  state  of  the  horse  market  at  Augusta  a 
short  while  before  he  shipped  the  horses  in  question  and  as  to  whether 
it  would  be  advisable  to  ship  to  that  market.  From  this  it  may  be 
inferred,  perhaps,  that  his  communicants  knew  or  had  investigated  the 
market  at  Augusta,  and  might  themselves  have  been  competent  wii>- 
nesses,  but  what  thev  wrote  and  wired  him  was  clearly  inadmissible. 
(Western  U.  Tel.  Co",  v.  Bradford,  91  S.  W.  Rep.,  818.)  In  addition 
to  this,  Hughes  had  sold  horses  on  the  Augusta  market  the  year  before 
and  had  since  occasionally  noticed  sales  of  horses  in  a  newspaper  sent 
him  in  Xew  Mexico,  where  he  lived,  from  Augusta  and  in  one  published 
in  a  town  thirty  miles  from  Augusta,  but  these  papers  did  not  purport 
to  contain  market  reports.  He  also  made  inquiries  in  Augusta  a  year 
later,  of  persons  who  had  had  an  opportunity  to  know,  as  to  what  had 
been  the  state  of  market  the  previous  year.  There  are  authorities 
which  seem  to  hold  that  a  witness  might  thus  qualify  himself  to  testify 
as  to  market  value  at  a  given  time  and  place,  but  we  understand  the 
decisions  of  our  Supreme  Court  to  be  against  this  view.  Taken  alto- 
gether, the  preliminary  examination  of  W.  L.  Hughes,  in  our  opinion, 
did  not  warrant  the  admission  of  his  testimony  as  to  market  value  in 
Augusta,  Georgia,  of  the  horses  in  question  at  the  time  they  should  have 
arrived  there.  Evidently  this  fact  was  susceptible  of  proof  otherwise, 
and  we  would  not  be  warranted  in  stretching  the  rules  of  evidence  to 
relieve  a  situation  which,  for  aught  that  appears,  might  easily  have 
been  avoided  by  the  appellees. 

As  to  the  validity  and  effect  of  the  shipping  contract  pleaded  by  ap- 
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pellant,  two  of  the  three  clauses  relied  on,  one  arbitrarily  fixing  the 
amount  of  the  damages  and  the  other  entirely  relieving  the  carrier  from 
damages  resulting  from  certain  named  risks  and  from  ^^any  and  all 
other  causes  whatever/^  are  contrary  to  public  policy  as  declared  by  the 
Supreme  Court  of  this  State.  The  validity  of  a  clause  similar  to  the 
third  is  involved  in  the  case  of  Railway  v.  Evans,  Sn,ider,  Buel  Co.,  now 
pending  in  that  court  on  writ  of  error.  Whether  provisions  in  a  ship- 
ping contract  limiting  the  liability  of  a  common  carrier  so  as  to  even 
relieve  it,  in  a  measure  at  least,  from  the  consequences  of  its  own  neg- 
ligence, should  be  upheld  by  the  courts  of  Texas  where,  as  in  this  in- 
stance, such  provisions  are  valid  in  the  jurisdiction  where  the  contract 
was  made,  is  the  question  we  are  asked  to  decide;  but  inasmuch  as  the 
liability  of  appellant  in  this  case  depended  on  deviation,  as  above  indi- 
cated, that  alone  would  deprive  it  of  the  exemption  claimed.  (4  Elliott 
on  Railroads,  sec.  1515.)  We  need  not,  therefore,  determine  the  ques- 
tion submitted. 

Because  of  the  erroneous  ruling  on  the  admission  of  testimony,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  L.  Hagan  v.  R.  L.  Snider. 

Decided  November  3,  1906. 

1. — GuardlanBhip— Certificate  of  Appointment. 

An  order  of  appointment  as  guardian,  made  by  a  United  States  Court  in 
the  Indian  Territory,  which  lacked  the  certificate  of  the  judge  that  the  attesta- 
tion was  in  due  form,  is  not  competent  evidence. 

S. — Same— Jurisdiction — ^Residence. 

Under  the  provisions  of  article  2565,  Revised  Statutes,  providing  for  the 
appointment  of  a  guardian  of  an  orphan  in  the  county  where  such  orphan  is 
found,  our  Probate  Courts  have  power  to  appoint  a  guardian  of  the  person  and 
estate  of  an  orphan  who  had  been  brought  to  Texas  from  the  Indian  Territory 
where  her  last  surviving  parent  had  resided  and  recently  died. 

3. — Sworn  Denial — Statute  Constmed. 

Where  the  plaintiff  sues  in  the  capacity  of  guardian  to  set  aside  an  order 
of  court  appointing  another  as  guardian  of  the  same  orphan  the  answer  of  the 
defendant  denying  the  rights  of  the  plaintiff  as  guardian  need  not  be  verified. 
Subdivision  3  of  article  1265  of  the  Revised  Statutes  does  not  apply. 

Appeal  from  the  District  Court  of  Erath  County.  Tried  below  before 
Hon.  W.  J.  Oxford. 

B.  C,  Logsdan  and  Martin  &  George,  for  appellant. — ^The  residence 
of  an  orphan  is  the  place  where  the  last  surviving  parent  of  such  orphan 
resided  at  the  time  of  the  death  of  such  parent.  Sayles'  Civ.  Stats., 
art.  2564;. Hardy  v.  De  Leon,  5  Texas,  236;  Munson  v.  Newson,  9 
Texas,  109;  Eussell  v.  Randolph,  11  Texas,  467;  Trammell  v.  Trammell, 
20  Texas,  416;  Wheeler  v.  HoUis,  19  Texas,  526;  Lacy  v.  Clements, 
36  Texas,  665 ;  8  Texas  Civ.  App.,  394 ;  Tavlor  v.  Jeter,  81  Am.  Dec, 
202;  Allgood  v.  Williams,  8  So.  Rep.,  722;  Mills,  Guardian,  v.  Citv  of 
Hopkinsville,  11  S.  W.  Rep.,  776. 
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In  a  suit  by  one  in  the  capacity  of  guardian  the  representative  ca- 
pacity of  the  plaintiff  need  not  be  proven  in  the  absence  of  a  proper 
plea  denying  under  oath  the  right  to  thus  sue;  it  is  presumed  or  taken 
as  true.  Sayles'  Civ.  Stats.,  art.  1265,  sub.  3 ;  also  see  art.  2559  Sayles* 
Stats.;  Dolson  v.  DeGanahl,  70  Texas,  620. 

Oxford  &  Carlton,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  brought  Bessie  B. 
Snider,  his  niece  and  an  orphan  about  eight  years  old,  from  Marietta, 
Indian  Territory,  where  her  last  surviving  parent  had  resided  and  died, 
to  his  home  in  Erath  County,  Texas,  to  live  and  abide  with  him  there, 
and  was  then  appointed  guardian  of  her  person  and  estate  by  the 
County  Court  of  that  county  May  15,  1905.  Appellant,  a  resident  of 
the  Indian  Territory  and  a  stranger  to  the  orphan,  by  a  proceeding 
instituted  in  said  County  Court,  sought  to  have  this  appointment  va- 
cated, and,  being  unsuccessful  both  in  that  court  and  in  the  District 
Court  on  appeal,  has  brought  the  case  here. 

The  grounds  of  attack  on  the  order  appointing  appellee  guardian 
were  thus  stated  in  appellant^s  petition :  "That  said  order  is  void  and 
of  no  effect  for  tlie  following  reasons,  to  wit:  First,  because  this 
court  was  without  jurisdiction  either  of  the  person  or  estate  of  said 
minor.  Second,  because  there  was  already  a  legal  guardian  of  the  person 
and  estate  of  said  minor,  duly  qualified  and  acting  as  such,  appointed 
by  a  court  of  coTii]>otont  iuriFfliction.  Third,  because  the  application 
upon  which  this  court  acted  in  making  said  appointment  contained  false 
representations  and  was  a  fraud  upon  the  court.^' 

The  proof  failed  to  sustain  the  second  and  third  grounds,  the  court 
having  properly  excluded  the  certified  copy  offered  by  appellant  to  show 
his  alleged  prior  appointment  as  guardian  of  said  minor  by  the  United 
States  Court  for  the  Southern  District  of  the  Indian  Territorv,  on  the 
objection  that  it  lacked  the  certificate  of  the  judge  that  the  attestation 
of  the  clerk  was  in  due  form,  as  required  in  article  905  of  United  States 
Eevised  Statutes. 

The  first  and  main  ground,  though  stated  in  general  terms,  presents 
for  determination  the  question,  whether  the  fact  that  the  last  surviving 
parent  of  Bessie  B.  Snider  was  residing  at  Marietta,  Indian  Territory, 
at  and  for  two  years  prior  to  the  time  of  his  death,  which  occurred  April 
8,  1905,  deprived  the  Texas  court  of  jurisdiction  to  appoint  a  guardian 
for  her  after  her  uncle  had  brought  her  to  Texas  to  reside  with  him, 
in  obedience  to  the  dying  request  of  her  father?  The  argument  ad- 
vanced by  appellant  in  support  of  the  affirmative  of  the  proposition 
proceeds  on  the  assumption  that  no  change  can  take  place  in  the  residence 
of  a  minor  after  the  death  of  the  last  surviving  parent,  and  the  district 
judge  seems  to  have  adopted  this  view,  but  further  held,  in  an  interest- 
ing opinion  reviewing  the  history  of  legislation  and  judicial  construc- 
tion affecting  the  question,  that  under  our  present  statute  (article  2565) 
providing  for  the  appointment  of  a  guardian  of  an  orphan  in  the 
county  where  such  orphan  is  found,  residence,  in  its  technical  sense,  of 
such  orphan  is  not  essential  to  the  power  of  the  Probate  Court  to  appoint 
a  guardian.     In  further  support  of  this  view,  which  we  approve,  the 
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case  of  De  La  Montanya  v.  De  La  Montanya,  112  Cal.,  131,  may  be 
cited,  in  which  it  was  held  that  the  mere  presence  of  an  infant  might 
confer  jurisdiction,  the  judge  using  the  following  language :  "Jurisdic- 
tion to  appoint  a  guardian  for  infants,  under  the  Anierican  system,  is 
entirely  local.  I  do  not  doubt  that  the  mere  presence  of  infants  within 
a  jurisdiction  is  suflBcient  to  confer  jurisdiction,  although  they  may  be 
residents  of  another  State.  But,  as  such  jurisdiction  is  always  exercised 
for  the  good  of  the  child  the  courts  would  never  allow  the  power  to  be 
used  for  purposes  of  oppression,  or  to  prevent  an  infant  temporarily 
within  its  jurisdiction  from  being  taken  away,  when  its  best  interests 
required  it,  to  its  more  permanent  residence."  We  are  not,  however, 
to  be  understood  as  approving  the  assumption  of  appellant  that  no 
change  could  take  place  in  the  residence  of  a  minor  after  the  death  of 
the  last  surviving  parent,  so  far  at  least  as  the  appointment  of  a  guar- 
dian is  concerned. 

Tt  is  insisted  that  the  alleged  prior  appointment  of  appellant  as 
guardian  in  the  Indian  Territory  should  have  been  accepted  as  an 
established  fact  for  want  of  a  sworn  denial  in  the  answer  of  appellee, 
but  the  statute  thus  invoked  is  inapplicable.  The  material  question  at 
issue  was,  not  the  right  of  appellant  as  guardian  to  maintain  this  suit, 
which  was  unimportant,  since  the  statute  (article  2559)  provides  that 
any  person  has  the  right  to  commence  any  proceeding  which  he  con- 
siders beneficial  to  the  ward;  but  whether,  conceding  the  right  to  com- 
mence the  proceeding,  there  was  ground  for  relief.    Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.    J.    TOWNSEND    ET   AL.    V.    J.    A.    ScURLOCK    ET    AL. 

Decided  November  3,  1906. 
Jndgrment  of  Dismissal — ^Estoppel. 

* 

Where  in  a  suit  of  trespass  to  try  title  to  land  in  W.  -County  the  attorney 
for  defendants,  when  the  case  was  called  for  trial,  presented  a  written  agree- 
ment of  compromise  by  which  it  was  provided  that  a  third  person,  not  a  party 
to  the  suit,  should  convey  to  the  plaintiff  the  land  in  controversy  and  that  the 
plaintiff  should  convey  to  said  third  person  all  of  his  interest  in  certain 
land  in  A.  County,  and  that  said  suit  should  be  dismissed,  which  was  accordingly 
done,  and  the  conveyance  was  executed  by  the  plaintiff  as  therein  stipulated. 
Held,  that  although  there  was  no  adjudication  of  the  title  to  the  land  in  con- 
troversy in  the  judgment  of  dismissal,  still  the  defendants  and  those  claiming 
under  them  would  be  estopped  from  claiming  the  land  in  controversy  in  that 
suit  conveyed  to  the  plaintiff  by  said  third  person. 

Appeal  from  the  District  Court  of  Wise  County.    Tried  below  before 

Hon.  J.  W.  Patterson. 

B.  E.  Cwrswell  and  Trabue  Carswell,  for  appellants. — ^The  judgment 
of  dismissal,  though  entered  by  agreement  of  both  parties,  is  not  res 
adjudicata  of  any  issue  in  the  ease,  as  a  conmion  law  retraxit.  Such 
practice  does  not  prevail  in  Texas.  Black  on  Judg.,  sec.  27;  White  v. 
Williams,  13  Texas,  261;  Scherif  v.  Missouri  Pac.  Ry.  Co.,  81  Texas, 
473 ;  Black  on  Judg.,  sees.  611  and  612 ;  Homer  v.  Brown,  16  Howard, 
365;  Worst  v.  Sgitcovich,  46  S.  W.  Sep.,  73. 
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T.  L,  Foster,  W.  E.  Bulloch,  June  C.  Harris  and  Goodrich  £  Synott, 
for  appellees. — The  judgment  of  the  District  Court  of  Angelina  County 
was  a  judgment  of  dismissal  upon  agreement,  being  the  concurrent  act 
of  all  the  parties  to  that  suit  and  was  an  adjudication  and  final  determ- 
ination as  to  those  parties  and  their  privies  of  all  the  matters  in  litiga^ 
tion  in  the  suit.  United  States  v.  Parker,  120  TJ.  S.  Sup.  Ct.  Rep.,  89 ; 
Ellis  V.  Mills,  28  Texas,  684 ;  Merritt  v.  Campbell,  47  Cal.,  542 ;  Parks 
V.  Dunlap,  86  Cal.,  189;  24  Am.  and  Eng.  Ency.  Law  (2d  ed.),  807. 

The  Claytons  having  by  their  agreement  in  open  court,  in  effect, 
admitted  that  the  title  to  the  land  in  controversy  was  in  J.  H.  Stark, 
and  W.  J.  Sneed  having  been  induced  thereby  to  convey  his  locative 
interest  in  the  lands  in  Angelina  County  to  J.  H.  Stark  in  considera- 
tion of  Stark's  land  in  Wise  County;  they  and  their  privies  in  estate 
are  bound  by  the  recitals  in  said  agreement  and  are  now  estopped  from 
asserting  title  in  themselves.  Tadlock  v.  Eccles,  20  Texas,  782 ;  Wilker- 
son  V.  Shoonmaker,  77  Texas,  615;  11  Am.  and  Eng.  Ency.  Law  (2d 
ed.),  391. 

CONNEB,  Chief  Justice. — The  judgment  for  appellees,  who  were 
plaintiffs  below,  for  the  recovery  of  the  title  and  possession  of  all  but 
a  small  portion  of  the  south  one-half  of  the  twelve  hundred  and  sixty- 
five  acre  survey  situated  in  Wise  County,  Texas,  patented  to  James  6. 
W.  Clayton,  is  dependent  upon  the  following  judgment  of  the  District 
Court  of  Angelina  County,  Texas,  to  wit: 

"No.  259.     Wm.  J.  Sneed  v.  Elizabeth  Clayton,  Joseph  Clayton,  Wm.  A. 
Clayton.  Tuesday,  March  24,  18G8.  Minutes  of  the  District  Court. 
•  Spring  Term,   1868. 
"This  case  being  called  for  trial  an  article  of  agreement  to  compro- 
mise being  submitted  by  defendant's  counsel.    It  is  ordered  by  the  court 
that  said  agreement  be  entered  upon  these  minutes,  which  is  as  follows, 
to  wit: 

"  William  J.  Sneed  v.  Clayton  et  al.    Suit  pending  in  the  District  Court 
of  Angelina  County. 

"  'It  is  hereby  agreed  in  compromise  and  full  settlement  of  this  case 
that  J.  E.  Stark  hereby  binds  and  obligates  himself  to  convey  to  William 
J.  Sneed,  plaintiff  in  this  cause,  a  tract  of  land  in  the  county  of  Wise 
which  is  patented  in  the  name  of  James  G.  W.  Clayton  with  warranty 
of  title  against  the  heirs  and  children  and  widow  of  the  said  Clayton, 
and  in  consideration  thereof  said  Sneed  hereby  agrees  to  convey  and 
relinquish  to  the  said  Stark  who  holds  the  title  of  the  heirs  of  the  said 
Clayton,  to  the  lands  located  by  virtue  of  the  head  right  of  the  said 
Clayton,  all  his  locative  interest  in  the  said  lands  located  in  the  county 
of  Angelina  by  virtue  of  the  aforesaid  head  right  of  the  said  Clayton. 
It  is  further  agreed  that  the  aforesaid  suit  in  the  county  of  Angelina 
shall  be  dismissed  by  agreement,  each  party  paying  his  own  cost  therein. 

"  'Given  under  hands  and  seals,  using  scrolls  for  seals,  this  the  29th 
dav  of  Februar\%  1868. 

J.  E.  Stark,  Seal. 
Wm.  J.  Sneed,  Seal.' 
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"It  is  therefore  ordered  and  decreed  by  the  court  that  this  cause  be 
dismissed  upon  the  terms  of  the  above  article  of  compromise,  and  that 
each  party  pay  his  own  cost  by  him  incurred  in  said  cause,  and  that 
execution  issue  against  each  party  respectively  in  favor  of  the  officers 
of  the  court  for  said  costs  incurred  by  himself." 

J.  R.  Stark  conveyed  the  land  in  controversy  to  the  W.  J.  Sneed 
named  in  the  above  judgment  on  July  1,  1868,  and  it  is  admitted  that 
James  6.  W.  Clayton  died  prior  to  the  year  1860  and  that  appellees 
have  all  of  the  title  so  acquired  by  Sneed,  save  fifty-five  acres  owned  by 
the  appellant  Blount. 

William  A.  Clavton  on  January  4,  1886,  executed  deed  to  an  undivided 
one-half  interest  in  the  above  name^  survey  and  afterwards,  to  wit,  on 
May  26,  1886,  the  surviving  wife  of  Joseph  Clayton,  who  died  without 
issue,  made  deed  to  the  south  one-half  of  the  survey  in  controversy. 
Appellants  have  all  of  the  title  conveyed  by  these  two  deeds  from  and 
under  Joseph  and  William  Clayton.  The  record  fails  to  show  anything 
further  necessary  to  notice  in.  relation  to  the  judgment  hereinbefore 
copied  or  to  the  parties  thereto,  save  that  a  number  of  docket  entries 
of  the  District  Court  of  Angelina  County,  Texas,  were  introduced  show- 
ing that  the  suit  of  William  J.  Sneed  v.  Elizabeth  Clayton,  Joseph  Clay- 
ton, and  William  Clayton  was  instituted  in  trespass  to  try  title ;  that  ci- 
tation had  issued  therein  on  April  19,  1860,  and  returned,  "served  upon 
defendants  in  due  time."  It  further  appears  from  such  docket  entries 
that  the  case  had  been  continued  by  consent  from  time  to  time  until 
finally  settled. 

Appellants  say  in  their  brief  that  "the  only  question  involved  in  the 
determination  of  the  case  is  the  legal  effect  of  the  judgment  and  entries 
of  the  District  Court  of  Angelina  County,  Texas,"  and  we  will  so  treat 
it.  Appellants  insist  that  the  judgment  was  one  of  dismissal  only; 
that  it  awarded  the  plaintiff  therein,  William  J.  Sneed,  nothing,  and 
that  the  judgment  therefore  can  not  show  title.  We  have  concluded,  how- 
ever, that  the  court  below  gave  the  proper  construction  to  the  judg- 
ment. While  there  is  no  pretense  therein  of  an  adjudication  of  title 
to  the  land  in  controversy  in  William  J.  Sneed,  we  think  nevertheless, 
that  as  against  the  defendant  in  that  suit  it  amounted  to  an  admission 
bv  them  that  the  title  to  the  land  in  controversy  was  either  in  the  J.  R. 
stark  named  in  the  agreement  upon  which  the  suit  was  dismissed,  or 
that  J.  R.  Stark  had  the  legal  right  to  convey  to  William  J.  Sneed. 
If  so,  neither  the  Claytons  nor  those  claiming  in  their  right  could 
afterwards  dispute  the  solemn  admission  so  made.  The  judgment  at 
least  establishes  the  fact,  that  the  compromise  agreement  set  out  in  it 
was  presented  in  behalf  of  Elizabeth,  Joseph  And  William  Clayton  and 
was  made  the  ground  of  dismissal.  It  was  upon  the  presentation  of  this 
agreement  by  their  own  attorney  that  the  court  acted;  they  availed 
themselves  of  it  and  reaped  the  benefit  of  the  action  of  the  court  in 
dismissing  the  suit,  and  while  unimpeached  we  do  not  think  they  or 
appellants,  who  are  in  privity  with  them,  can  dispute  the  record  or  be 
heard  to  deny  its  legal  effect. 

There  is  no  claim  in  behalf  of  appellants  of  a  purchase  by  them 
without  notice  of  the  judgment  under  consideration,  or  of  the  title 
claimed  by  appellees,  and  we  therefore  conclude  that  at  the  time  AVilliam 
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Clayton  and  the  heirs  of  Joseph  Clayton  undertook  to  conyey  the  land 
in  controversy  they  were  either  without  title  or  were  estopped  from 
conveying  title.  The  judgment  of  the  court  below  is  accordingly  in  all 
things  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Pennsylvania  Fire  Insurance  Company  v.  F.  W.  Wagoenbr  bt  al. 

Decided  November  3,  1906. 

1. — Concurrent  Pire  Insnrance— Tlire«-foiirtli8  Clanse— Valuation — ^Histake. 

Where  the  policy  of  insurance  by  its  terms  permits  concurrent  insurance, 
but  stipulates  that  the  total  insurance  shall  at  no  time  exceed  three-fourths  of 
the  actual  cash  value  of  the  property  insured,  to  avoid  the  policy  for  ovex^ 
valuation  there  must  be  an  intention  to  defraud  on  the  part  of  the  owner;  an 
honest  error  of  judgment  or  a  mistake  in  valuation  will  not  have  that  effect. 

2. — Same — ^Warranty — ^Definition. 

A  warranty  in  an  insurance  contract  is  a  statement  made  therein  by  the 
assured  which  is  susceptible  of  no  construction  other  than  that  the  parties  mu- 
tually intended  that  the  policy  should  not  be  binding  unless  such  statement 
be  literally  true.  Where  there  is  no  stipulation  that  an  over-valuation  should 
operate  as  a  forfeiture  of  the  policy,  the  provision  concerning  valuation  is  not 
a  warranty. 

3. — Same — ^Incumbrance. 

Where  for  the  purpose  only  of  changing  the  form  of  an  incumbrance  existing 
on  the  insured  property  at  the  time  the  policy  was  issued  the  legal  title  to  the 
property  ^^•as  put  in  a  third  person  for  a  few  days,  it  was  not  such  a  breach  of 
that  clause  in  the  policy  forbidding  a  change  of  title  as  would  avoid  the  policy. 

4. — Same — ^Invalid  Assignment. 

Endorsed  on  a  policy  of  insurance  was  an  assignment  of  the  same  to  third 
persons,  but  it  was  shown  by  the  evidence  that  said  endorsement  was  made  by 
mistake,  that  there  was  no  consideration  for  the  same,  and  the  policy  was  never 
delivered  to  the  assignees.  Held,  said  assignment  was  of  no  effect,  and  did 
not  violate  a  clause  of  the  policy  forbidding  an  assignment  of  the  same  before 
loss,  unless  by  consent  endorsed  thereon  or  added  thereto. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below  before 
Hon.  T.  D.  Montrose. 

Crane  &  Oilbert,  for  appellant. — ^The  court  erred  in  overruling,  and 
not  sustaining,  the  defendant's  motion  to  render  judgment  for  the  de- 
fendant and  against  the  plaintiff,  non  obstante  veredicto,  for  these 
reasons : 

(1.)  Because  there  was  a  distinct  finding  of  fact  by  the  jury,  which 
was  supported  by  the  evidence,  that  the  property  insured  was  worth  less 
iian  $2,500  at  the  date  when  same  was  insured,  and  when  its  was 
destroyed. 

(8.)  Because  the  uncontroverted  evidence  shows  that,  in  the  policy 
upon  which  the  plaintiff's  suit  was  brought,  that  the  insured  warranted 
that  said  property  would  not  be  insured  for  more  than  three-fourths  of  its 
value,  including  all  concurrent  insurance.  East  Texas  Ins.  Co.  v.  Mippen, 
23  S.  W.  Eep.,  550;  Works,  Pritchett  &  May  v.  Springfield  Fire  Ins. 
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Co.,  79  S.  W.  Bep.,  42 ;  Allen  v.  Oennan  American  Ins.  Co.,  123  N.  Y., 
6;  Commercial  Union  Ins.  Co.  v.  Norwood,  67  Ejul,  610. 

When  the  yalnation  is  a  warranty,  the  only  question  is  whether  it  is 
correct:  Briggs  v.  Fireman's  P.  Ins.  Co.,  31  N".  W.  Eep.,  616;  American 
Ins.  Co.  V.  Qilbert,  27  Mich.,  429 ;  Besidence  F.  Ins.  Co.  v.  Hannawold, 
37  Mich.,  103 ;  Sun  F.  Office  Co.  y.  Wich,  39  Pac.  Eep.,  587. 

It  having  been  shown  by  the  testimony,  that  on  the  10th  day  of  Febm- 
ary,  1904,  a  deed  was  executed,  with  due  formality,  conveying  all  title 
to  the  property  to  Abe  and  Louis  Qoldman,  and  that  said  deed  was  actu- 
ally delivered  and  held  by  Abe  and  Louis  Goldman  for  more  than  fifteen 
day^s  before  it  was  re-transferred,  the  court  should  have  instructed  the 
jury,  as  a  matter  of  law,  that  there  was  a  change  in  the  title  of  the 
property,  after  the  issuance  of  the  policy,  and  before  the  loss,  and  that 
the  policy  was  thereby  avoided.  Kast  Texas  Ins.  Co.  v.  Clarke,  79  Texas, 
23;  liangdon  v.  Minnesota  Ins.  Co.,  22  Minn.,  193;  Excelsior  Foundry 
V.  Western  Ins.  Co.,  98  N.  W.  Eep.,  9;  Gibb  v.  Philadelphia  Fire  Ins. 
Co.,  59  Minn.,  267;  Farmers  &  Merchants  Ins.  Co.  v.  Jennings,  76  N. 
W.  Sep.,  577;  Dailey  v.  Westchester  Fire  Ins.  Co.,  131  Mass.,  173. 

ITie  court  erred  in  refusing  to  give  special  charge  asked  by  defendant, 
which  is  as  follows: 

"You  are  instructed  that,  unless  vou  shall  find  that  three-fourths  of 
the  value  of  the  Eagle  Hotel,  the  building  covered  by  the  insurance,  was 
at  the  date  when  same  was  issued,  that  is,  when  the  policy  was  issued, 
equal  to  or  more  than  $2,500,  you  will  find  for  the  defendant  without 
further  inquiry.''  East  Texas  Ins.  Co.  v.  Flippen,  23  S.  W.  Eep.,  650; 
Works,  Pritchett  &  May  v.  Springfield  Fire  Ins.  Co.,  79  S.  W.  Eep.,  42 ; 
Allen  V.  German  American  Ins.  Co.,  123  N.  Y.,  6;  Commercial  Union 
Ins.  Co.  V.  Norwood,  57  Kan.,  610. 

Moore,  Park  and  Birmingham,  for  appellees. — ^Where  a  fire  insurance 
policy  permits  other  concurrent  insurance,  but  stipulates  "that  the  total 
amount  of  insurance  shall  at  no  time  exceed  three-fourths  of  the  actual 
cash  value  of  the  property  insured,'^  the  valuation  by  the  assured  in  ob- 
taining additional  concurrent  insurance,  though  excessive,  will  not  avoid 
the  policy,  if  the  valuation  is  an  honest  one,  made  in  good  faith  and  with- 
out intention  to  mislead  or  defraud  the  insurance  company.  Franklin 
Fire  Ins.  Co.  v.  Vaughan,  92  IT.  S.,  516;  Harrington  v.  Fitchburg  Insur- 
ance Co.,  124  Mass.,  124;  Bonham  v.  The  Iowa  Central  Ins.  Co.,  26 
Iowa,  328;  Phenix  Insurance  Co.  v.  Pickel,  12  Am.  St.  Eep.,  400,  and 
notes;  8.  c.  119  Ind.,  291;  Borden  v.  Hingham  Mutual  Ins.  Co.,  29  Am. 
Dec.,  614,  and  notes;  Schmidt  v.  Mutual  Fire  Ins.  Co.,  55  Mich.,  432; 
1  Wood  on  Fire  Insurance,  568,  569  (2d  ed.).      * 

Where  the  policy  simply  prohibits  further  insurance  with  no  penalty 
for  a  breach,  a  fraudulent  intent  on  the  part  of  the  insured  in  obtaining 
the  additional  insurance  must  be  shown  to  defeat  a  recovery.  Insurance 
Co.  of  North  America  v.  Coombs,  19  Ind.  App.,  331 :  O'Leary  v.  German 
Ins.  Co.,  100  Iowa,  390,  Cyc,  vol.  19,  p.  707;  Phoenix  Assurance  Co.  v. 
Munger  Mfg.  Co.,  92  Texas,  297. 

A  deed  though  absolute  in  form,  if  given  to  secure  a  debt  is  a  mortgage ; 
and  a  mortgage  though  in  form  an  absolute  deed  is  not  such  a  change  of 
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interest,  title  or  possesBion  as  will  avoid  an  insurance  policy  that  pro- 
hibits such  change  of  title,  interest  or  possession  without  its  consent. 
Williamson  v.  HufiPinan,  47  S.  W.  Rep.,  276 ;  Wolf  v.  Theresa  Village  M. 
P.  Ins.  Co.,  115  Wis.,  402;  Aetna  Ins.  Co.  v.  Jacobson,  105  111.  App.,  283. 
If  assured  is  owner  of  property  when  policy  issues  and  afterwards  con- 
veys without  consent  of  company,  but  reacquires  title  to  property  during 
the  life  of  the  policy  and  before  loss,  such  reacquisition  cures  forfeiture. 
Oerman  Mutual  Fire  Ins.  Co.  v.  Pox,  63  Law  Rep.  Ann.,  334;  Home 
Fire  Ins.  Co.  v.  Johansen,  59  Neb.,  352;  State  Ins.  Co.  v.  Schreck,  27 
Neb.,  527;  Powers  v.  Ocean  Ins.  Co.,  19  La.,  28;  Lane  v.  Maine  Mutual 
Fire  Ins.  Co.,  28  Am.  Dec,  150. 

RAINEY,  Chief  Justice. — Suit  on  a  fire  insurance  policy  for  $1,000 
issued  by  the  appellant  to  F.  W.  Waggener,  a  resident  of  the  Choctaw 
Nation,  Indian  Territory,  on  a  building  at  Hugo,  Indian  Territory, 
owned  by  said  Waggener,  said  policy  containing  a  loss  clause  payable  to 
Abe  and  Louis  Goldman,  "as  their  interest  may  appear,"  they  living  in 
Lamar  County,  Texas.  Plaintiffs  alleged  the  loss  of  the  building  by  fire. 
That  notice  had  been  given,  proof  of  loss,  etc.  That  on  the  back  of  the 
policy  was  an  assignment  from  P.  W.  Waggener  to  B.  A.  and  B.  E. 
Waggener.  That  this  was  without  consideration;  that  the  policy  had 
never  been  delivered,  and  they  had  no  title  or  interest  in  it;  that  they  had 
one  other  policy  on  the  building  for  $1,500  and  prayed  for  judgment. 

Defendant  plead  the  general  denial,  and  specially  a  forfeiture  by  breach 
of  various  clauses  in  the  policy,  whidi  will  be  referred  to  in  this  opinion 
further  on^  Also  that  the  policy  was  issued  on  property  in  the  Indian 
Territory,  as  an  Indian  Territory  contract,  and  the  laws  of  the  United 
States  governing  same  forbade  the  transfer  of  any  policy  without  the 
consent  of  the  defendant  company  endorsed  thereon  in  writing  or  added 
thereto.  Also  that  plaintiff  Waggener  had  no  title  to  the  ground  on  which 
the  building  stood,  which  made  the  building  a  chattel,  and  the  subsequent 
mortgage  to  the  Goldmans  rendered  the  mortgage  void.  That  Dargan 
&  Ragland,  of  Paris,  Texas,  as  agents  of  defendant,  had  no  authority  to 
represent  it  in  the  Indian  Territory. 

The  plaintiff  by  supplemental  petition  replied  by  general  denial  and 
specially  that  the  conveyance  from  him  to  the  Goldmans,  and  from  the 
Goldmans  back  to  him  was  for  the  purpose  merely  of  changing  the  form 
of  securing  an  indebtedness  and  lien  on  the  property  that  had  theretofore 
existed  at  the  time  of  the  insurance,  of  which  the  company  had  knowl- 
edge, and  that  the  defendant  company  had  knowledge  of  the  endorsements 
thereon  before  the  fire.  That  the  insurance  procured  did  not  exceed 
three-fourths  of  the  feasonable  cash  value  of  the  property,  $4,000,  and 
if  it  was  greater  plaintiff  was  mistaken  in  his  judgment  as  to  its  value 
and  that  the  local  agent,  Gill,  was  well  acquainted  with  the  property 
and  its  value  long  before  the  insurance  was  procured,  and  knew  that 
$2,500  insurance  was  carried  on  the  building. 

A  trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for 
$800. 

There  was  a  motion  made  by  the  defendant  to  the  court  below  that 
judgment  non  obstante  veredicto  be  rendered  for  defendant  for  the  rea- 
son that  the  uncontroverted  evidence  showed  that  the  property  was  in- 
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sured  for  more  ihan  three-fourths  of  its  value  when  the  policy  contained 
a  warranty  that  the  insured  would  not  place  more  insurance  on  the  prop- 
erty than  three-fourths  of  its  value.  A  motion  for  a  new  trial,  based  on 
the  same  ground,  was  also  made  by  defendant,  and  both  motions  were 
overruled  by  the  court.  This  action  of  the  court  forms  the  basis  for  ap- 
pellant's first  assignment  of  error.  The  court  refused  a  special  instruc- 
tion requested  by  defendant  to  the  eflfect  that  if  the  property  was  insured 
for  more  than  tiiree-fourths  of  its  value  to  find  for  the  defendant,  and 
this  is  the  basis  for  the  fifth  assignment  of  error.  The  sixth  assignment 
of  error  is  based  on  the  following  paragraph  of  the  court's  charge,  viz. : 
"If  you  further  find  from  the  evidence,  that  plaintiff,  P.  W.  Waggener, 
did  not  procure  concurrent  insurance  on  said  property  (meaning  the 
property  covered  by  this  policy)  in  excess  of  three-fourths  of  the  actual 
cash  value  of  the  property  insured;  or,  if  he  did,  it  was  done  by  him  in 
good  faith,  without  any  intention  to  procure  a  greater  amount  of  insur- 
ance than  three-fourths  of  the  actual  cash  value  of  the  said  property, 
then  you  will  find  for  the  plaintiff."  The  foregoing  three  assignments 
relate  practically  to  one  proposition  and  they  will  be  considered  together. 

The  policy  of  insurance  contained  the  following  clause :  "It  is  under- 
stood and  agreed  to  be  a  condition  of  this  insurance  that,  in  the  event  of 
loss  by  fire  on  the  property  covered  under  this  policy,  this  company  shall 
not  be  liable  for  an  amount  greater  than  three-fourths  of  the  actual  loss 
on  each  item  of  property  covered  by  this  policy  (not  exceeding  the  amount 
insured  on  each  such  item),  and  in  the  event  of  additional  insurance  here- 
on, this  company  shall  be  liable  for  its  proportion  only  of  three-fourths 
of  such  loss  on  each  item,  not  exceeding  the  amount  insured  on  each  such 
item.  Other  concurrent  insurance  permitted,  but  total  insurance  shall  at 
no  time  exceed  three-fourths  of  the  actual  cash  value  of  each  item  of 
the  property  hereby  covered." 

The  estimate  of  value  of  the  building  made  by  the  different  witnesses 
varied  considerably.  Plaintiff  stated  that  it  was  worth  $4,000  when 
bought.  Two  others  stated  it  was  worth  $3,600  when  destroyed.  Another 
one  stated  it  could  be  reproduced  for  $2,480,  but  on  cross  examination 
stated  that  he  knew  nothing  of  the  value  of  buildings  in  Hugo,  except 
from  what  it  would  cost  to  construct  them.  Another,  a  journeyman  car- 
penter, who  had  helped  construct  the  building,  stated  it  was  worth  $1,500. 
After  the  loss  of  the  building  a  proof  of  loss,  sworn  to  by  plaintiff,  was 
made  in  which  the  value  was  placed  at  $2,480.  In  reference  to  this  plain- 
tiff testified  that  he  did  not  mean  that  the  property  was  worth  only  that 
amount,  but  that  it  was  worth  that  much,  and  did  not  mean  to  be  under- 
stood that  it  was  worth  no  more.  That  in  agreeing  to  said  amount  it  was 
to  effect  a  compromise  with  the  adjuster  of  the  Connecticut  Pire  Insur- 
ance Company,  in  which  he  held  the  other  insurance,  without  suit,  which 
was  done,  and  in  making  proof  of  loss  to  defendant  company  he  used  the 
same  figures,  thinking  defendant  would  settle  on  the  same  basis,  but  not 
hearing  from  the  defendant  as  to  that  proof  of  loss  he  made  another 
in  which  the  value  was  stated  to  be  $4,000.  The  total  insurance  on  the 
property  was  $2,500,  $1,000  of  which  was  carried  by  defendant.  There  is 
no  evidence  in  the  record  that  plaintiff's  estimate  of  the  value,  $4,000, 
was  not  an  honest  one,  and  made  in  good  faith,  other  than  the  value  given 
in  the  first  proof  of  loss.    If  this  should  raise  the  question  of  plaintiff's 
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good  faith  the  issue  has  been  decided  in  his  favor  by  the  verdict  of  the 
jury  under  the  charge  of  the  court  wherein  the  juiy  was  instructed  to 
find  for  plaintiff  if  they  should  find  that  plaintiff  in  procuring  concur- 
rent insurance  did  not  intend  to  place  on  the  property  insurance  greater 
in  amount  than  three-fourths  its  value,  and  that  it  was  done  bv  him  in 
good  faith. 

Prom  tlio  size  of  the  verdict  we  conclude  the  jun'  found  the  $2,500 
insurance  to  be  more  than  three-fourths  of  the  value  of  the  property, 
but  found  that  plaintiff's  valuation  was  made  in  good  faith  and  without 
any  intention  to  defraud.  Then  the  question  arises,  is  the  policy  for- 
feited for  the  reason  of  overvaluation  ?  We  hold  not.  The  weight  of  au- 
thority, we  think,  is  that  where  there  is  concurrent  insurance,  under  a 
stipulation  like  the  one  under  consideration,  and  there  is  an  overvaluation, 
to  avoid  the  policy  there  must  be  an  intention  to  defraud,  but  when  the 
valuation  is  the  result  of  an  honest  error  of  judgment,  or  of  a  mistake, 
it  will  not  have  that  effect.  (Borden  v.  Hingham  Mut.  Fire  Ins.  Co.,  29 
Am.  Dec,  614,  note  616:  Phenix  Ins.  Co.  v.  Piekel,  12  Am.  St.  Kep., 
393,  note  400; 'Franklin  Fire  Ins.  Co.  v.  Vaughan,  92  U.  S.,  516;  Har- 
rington V.  Fitchburg  Ins.  Co.,  124  Mass..  126:  1  Wood  on  Fire  Ins.,  p. 
568  {2d  ed.).  The  policy  does  not  provide  any  mode  for  determining 
the  cash  value  of  the  property  and  its  value  perforce  was  dependent  upon 
opinion,  which  in  all  cas(*fi  more  or  loss  differs  as  to  houses.  The  plaintiflE 
in  procuring  concurrent  insurance  was  left  to  his  own  judgment  and  ex- 
perience in  arriving  at  the  value,  and  having  acted  without  any  intention 
to  defraud,  and  the  evidence  being  such  as  would  have  warranted  the  jury 
in  finding  that  there  was  no  ovorvaluation,  the  plaintiff  was  entitled  to 
recover  on  this  issue. 

Again,  the  clause  under  consideration  does  not  stipulate  that  an  over- 
valuation shall  operate  as  a  forfeiture  of  the  policy,  and  is  therefore  not 
such  a  warranty  as  requires  a  literal  compliance  therewith.  "A  warranty 
in  an  insurance  contract  is  a  statement  made  therein  by  the  assured  which 
is  susceptible  of  no  construction  other  than  that  the  parties  mutually 
intended  that  the  policy  should  not  be  binding  unless  such  statement  be 
literally  true.''  (Phoenix  Assurance  Co.  v.  Hunger  Mfg.  Co.,  92  Texas, 
297.)  In  failing  to  provide  for  a  forfeiture  in  case  of  overvaluation  it 
is  evident  that  no  warranty  was  intended,  and  this  construction  is  borne 
out  by  the  fact  that  in  otiier  clauses  in  reference  to  an  assignment  of 
the  policy  before  loss,  incumbrance  by  mortgage,  change  of  interest,  title, 
etc.,  it  is  provided  that  "this  entire  policy,  unless  otherwise  provided  by 
agreement  endorsed  hereon  or  added  hereto,  shall  be  void,"  etc.  Not  being 
a  warranty  and  no  great  excess  in  overvaluation  being  shown,  and  fraud 
being  absent  the  policy  can  not  be  avoided.  (O'Leary  v.  German  Ins. 
Co.,  100  Towa,  390;  Insurance  Co.  of  North  America  v.  Coombs,  19  Ind. 
App.,  331.) 

The  appellant  contends  that  the  policy  was  forfeited  by  the  breach  of 
the  following  clause:  "This  entire  policy,  unless  otherwise  provided  by 
agreement  endorsed  hereon  or  added  hereto,  shall  be  void,  if  the  insured 
now  has,  or  shall  hereafter  make  or  procure  any  other  contract  of  insur- 
ance, whether  valid  or  not,  on  property  covered  in  whole  or  in  part  by 
this  policy — or  if  any  change  other  than  the  death  of  the  insured,  take 
place  in  the  interest,  title  or  possession  of  the  subject  of  insurance  (ex- 
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cept  change  of  occupants  without  increase  of  hazard),  whether  by  legal 
process  or  judgment,  or  voluntary  act  of  the  insured  or  otherwise.^' 

The  testimony  shows  that  when  the  policy  was  issued  Abe  and  Louis 
Goldman  held  an  indebtedness  of  $2,400,  which  was  secured  by  a  lien  on 
the  land,  and  in  adjusting  some  difference  that  arose  in  regard  thereto 
it  was  agreed  between  plaintiff  and  the  Goldmans  that  the  debt  would  be 
reduced  to  $1,900,  and  a  change  in  the  form  of  the  evidence  of  security 
should  be  made,  in  that,  plaintiff  was  to  execute  a  deed  to  the  property 
to  the  Goldmans  and  the  Goldmans  should  retransfer  the  property  to 
plaintiff,  he  to  execute  a  deed  of  trust  to  the  Goldmans  to  the  property  to 
secure  said  $1,900.  These  instruments  bore  date  February  10,  1904,  and 
were  signed  as  required  by  the  parties  on  that  date,  except  Louis  Gold- 
man, who  was  absent  at  that  time,  but  who  on  February  26,  1904,  upon 
his  return,  signed  the  transfer  back  to  plaintiff,  thus  consummating  the 
agreement  theretofore  made  between  the  parties.  It  seems  the  papers 
were  prepared  at  Hugo,  and  sent  to  Paris  to  the  Goldmans  and  held  by 
them  until  February  26, 1904,  awaiting  the  return  of  Louis  Goldman.  It 
is  claimed  by  appellant  that  during  this  delay  the  title  was  in  the  Gold- 
mans and  that  by  reason  of  this  the  policy  was  avoided.  This  transaction 
did  not  change  the  status  of  the  title  to  the  property,  and  did  not  breach 
that  clause  of  the  policy  relating  to  a  change  of  title.  (Williamson  v. 
Huffman,  47  S.  W.  Bep.,  276.) 

The  court  charged  the  jury  to  find  for  defendant  if  plaintiff  had  trans- 
ferred the  policy  to  B.  A.  and  B.  E.  Waggener  and  added,  "unless  you 
find  from  the  evidence  that  the  transfer  endorsed  on  said  policy,  if  any, 
by  plaintiff,  F.  W.  Waggener,  to  B.  A.  and  B.  E.  Waggener,  was  not 
intended  as  a  conveyance  to  them,  and  was  done  through  mistake,  and 
if  you  find  that  there  was  no  consideration  therefor,  and  no  delivery  of 
said  policy  to  them,  and  that  the  same  was  done,  if  it  was  done,  without 
their  knowledge  or  cpnsent,  and  never  accepted  by  them."  The  latter 
paragraph  the  appellant  complains  is  error,  the  contention  being  that  no 
facts  were  proven  justifying  the  conclusion  that  there  was  a  mistake,  and 
whether  it  was  a  mistake  or  not  was  wholly  immaterial,  the  policy  hav- 
ing been  assigned  without  the  consent  of  the  defendant  company. 

The  policy  contained  a  clause  providing  the  policy  should  be  void  if  an 
assignment  of  the  policy  was  made  before  loss,  "unless  otherwise  provided 
by  agreement  endorsed  hereon  or  added  hereto."  The  evidence  shows  that 
on  the  back  of  the  policy  wa&  endorsed  the  following:  "The  interest  of 
P.  W.  Waggener  as  owner  of  property  covered  by  this  policy  is  hereby  as- 
signed to  B.  A.  and  B.  E.  Waggener,  subject  to  the  consent  of  the  Penn- 
sylvania Insurance  Company,"  signed  by  F.  W.  Waggener.  That  it  was 
executed  through  a  mistake  and  without  the  knowledge  or  consent  of  the 
said  B.  A.  and  B.  E.  Waggener,  or  either  of  them;  that  plaintiff  never 
received  any  consideration  for  the  execution  of  said  assignment  and 
neither  it  or  the  policy  was  ever  delivered  to  said  B.  A.  and  B.  E.  Wag- 
gener, or  either  of  them;  that  the  making  of  said  endorsement  was 
brought  about  by  K.  S.  Dargan,  an  insurance  agent  who  had  renewed  a 
policy  in  the  name  oi  B.  A.  and  B.  E.  Waggener,  issued  on  the  same 
property  while  they  were  owners  thereof,  advising  plaintiff  to  have  said 
assignment  made,  that  both  policies  might  be  the  same,  and  plaintiff  being 
ignorant  about  such  matters  followed  said  advice  and  executed  said  as- 
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signment  accordingly.  There  was  no  error  in  giving  said  charge.  The 
evidence  was  sufficient  to  show  there  was  a  mistake  in  making  the  en- 
dorsement, and  there  being  no  delivery  and  no  consideration  for  the  mak- 
ing thereof,  it  was  of  no  effect.  Besides,  it  was  made  subject  to  the  con- 
sent of  defendant  and  therefore  was  ineffective  until  the  consent  of  de- 
fendant WAS  given. 

We  are  of  the  opinion  that  no  error  in  the  charge  of  the  court  is  pointed 
out,  and  that  the  evidence  is  sufficient  to  support  the  verdict.  The  judg- 
ment is  therefore  affirmed. 

Affinned. 


American  Surety  Company  of  New  York  v.  Annie  E.  Lyons. 

Decided  November  6,  1906. 

1. — Building:  Contract — ^Xeasnre  of  Damage. 

In  a  suit  upon  a  building  contract  plaintiff  alleged,  in  substance,  that  the 
contractor  failed  to  construct  the  building  according  to  the  plans  and  specifica- 
tions ;  that  he  abandoned  the  contract  before  completion  of  the  building,  .and 
that  the  work  done  by  him  was  not  in  accordance  with  said  plans  and  speci— 
fications.  The  evidence  showed  that  almost  the  entire  damage  claimed  by 
plaintiff  resulted  from  inferior  work  and  material  put  into  the  building.  Held, 
the  proper  measure  of  damage  was  the  difference  between  the  contract  price 
and  the  cost  of  completing  the  building  according  to  the  plans  and  specifica- 
tions, and  not  the  difference  between  the  value  of  the  house  as  constructed  and 
its  value  if  it  had  been  constructed  according  to  the  contract. 

3. — ^Defeotive  Brief. 

When  assifininients  of  error  and  the  propositions  thereunder  are  not  fol- 
lowed by  a  sufficient  statement  from  the  record,  the  assignments  will  not  be 
considered. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Norman  Q.  Kittrell. 

E.  P,  Oailey,  for  appellant. — The  court  erred  in  its  charge  as  to  tiie 
measure  of  damage.  Thompson  v.  Chaffee,  13  Texas  Ct.  Bep.,  794; 
Fagan  v.  Whitcgmb,  14  S.  W.  Kep.,  1018  (4  Texas  App.  Civ.,  48)  ;  An- 
derson Elec.  Co.  V.  Cleburne  Water  Ice  Co.,  23  Texas  Civ.  App.,  339; 
City  of  Sherman  v.  Conner  et  al.,  88  Texas,  41 ;  13  Cyclopoedia  of  Law 
and  Procedure,  158. 

F.  F.  and  E,  T.  Chew,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  appel- 
lee against  T.  M.  Cowan  as  principal  and  the  appellant  as  surety,  on  a 
contract  for  the  construction  of  a  dwelling  house  upon  property  owned  by 
appellee  in  the  city  of  Houston.  The  petition  alleges  in  substance  that  the 
contractor  Cowan  had  failed  to  construct  the  building  according  to  the 
plans  and  specifications  contained  in  the  contract ;  that  he  had  abandoned 
his  contract  before  the  completion  of  the  building,  and  that  the  portion 
of  the  work  done  by  him  on  said  building  was  not  done  in  accordance 
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with  the  plans  and  specifications.  The  damages  claimed  by  reason  of  the 
alleged  default  of  Cowan  are  alleged  to  be  $1,000,  for  which  amount  judg- 
ment is  asked  against  Cowan  and  against  appellant  surety  company  on  a 
bond  executed  by  it  in  appellee's  favor  to  secure  the  faithful  performance 
by  Cowan  of  his  said  contract. 

The  defendant  Cowan  answered  by  general  and  special  exceptions  and 
denied  generally  and  specially  the  allegations  of  plaintiff's  petition.  He 
also  by  plea  in  reconvention  claimed  damages  against  plaintiff. 

The  answer  of  the  defendant  surety  company  adopts  the  answer  of  its 
codefendant  and  contains  further  special  pleas  claiming  its  release  from 
the  obligations  of  its  bond  by  reason  of  material  changes  in  the  contract 
made  by  plaintiff  and  defendant  Cowan  without  its  consent  and  after  the 
execution  of  said  bond,  and  because  of  the  failure  of  plaintiff  to  com- 
ply with  the  terms  of  the  contract  which  required  her  to  retain  15  per- 
cent of  the  value  of  the  work  done  by  Cowan  until  the  final  completion 
of  the  building  according  to  the  plans  and  specifications. 

A  trial  by  jury  in  the  court  below  resulted  in  a  verdict  and  judgment 
in  favor  of  plaintiff  against  both  defendants  for  the  sum  of  $922  with 
judgment  in  favor  of  appellant  over  against  Cowan  in  like  amount. 
Prom  this  judgment  the  surety  company  alone  has  appealed. 

The  first  and  second  assignments  of  error  assail  the  charge  of  the  court 
on  the  ground  that  it  submitted  to  the  jury  a  wrong  measure  of  damage. 
The  charge  complained  of  is  as  follows : 

*^f  you  believe  from  a  preponderance  of  the  evidence  that  the  defend- 
ant Cowan  did  not  carry  out  his  contract  according  to  the  plans  and  speci- 
fications, and  believe  that  when  he  quit  the  job,  if  he  did  quit  it,  that  the 
house  was  not  completed  according  to  the  plans  and  specifications,  you 
will  determine  from  the  evidence  what  the  cost  of  completing  the  house 
according  to  the  plans  and  specifications  will  be  in  excess  of  $3,100  and 
will  return  your  verdict  for  the  plaintiff  against  Cowan  and  the  surety 
companv  for  that  amount  with  interest  from  January  1,  1905,  till  this 
date.'' 

Appellant  contends  that  under  the  pleading  and  evidence  in  this  case, 
which  show  that  almost  the  entire  damage  claimed  by  plaintiff  was  be- 
cause the  work  and  material  put  in  the  building  by  Cowan  was  inferior 
to  that  called  for  in  the  contract,  the  measure  of  plaintiff's  damage  is 
the  difference  between  the  value  of  the  house  as  constructed  by  Cowan 
and  its  value  if  it  had  been  constructed  according  to  the  contract. 

We  can  not  agree  ^vith  appellant  in  this  contention.  To  adopt  the 
measure  of  damages  contended  for  would  be  to  force  appellee  to  forego 
the  benefit  of  her  bargain  and  accept  and  pay  for  a  building  different  from 
that  contracted  for.  She  had  the  right  to  demand  that  the  building  be 
completed  according  to  the  contract,  and  if  the  contractor  refused  to  rem- 
edy the  defects  in  the  building  as  constructed  by  him  she  was  entitled  to 
recover  as  damages  the  amount  it  would  cost  her  over  and  above  the 
contract  price  to  have  the  defects  remedied  and  the  building  completed 
in  accordance  with  the  contract.  We  think  the  charge  of  the  court  sub- 
mitted the  correct  measure  of  damages  and  the  assignments  should  be 
overruled.     (City  of  Sherman  v.  Connor  &  Oliver,  88  Texas,  42.) 

None  of  the  remaining  assignments  are  presented  in  a  manner  to  re- 
quire our  consideration,  in  that  the  propositions  thereunder  are  not  fol- 
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lowed  by  a  sufficient  statement  from  the  record  explaining  and  support- 
ing them.  All  of  these  assignments  complain  of  the  refusal  of  the  court 
to  give  special  charges  requested  by  the  appellant.  The  requested  charges 
are  not  set  out  in  the  assignments  nor  in  the  statement  following  the 
propositions,  and  there  is  no  reference  to  the  page  of  the  record  where 
they  can  be  found.  The  statement  is  further  insufficient  in  that  it  does 
not  appear  therefrom  that  any  charges  were  requested  by  the  defendant 
and  refused  by  the  court.  (Rule  31,  94  Texas,  660;  Texas  &  N.  0.  Ry. 
Co.  V.  Lee,  7  Texas  Ct.  Rep.,  40.) 

'No  error  is  shown  by  the  appellant^s  brief,  and  there  being  none  ap- 
parent of  record  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Mrs.  Effie  Harris  v.  Guy  Roy  Harris  et  al. 

Decided  November  7,  1906. 

Benefit  Insurance — Death  of  Beneflclary. 

The  constitution  of  a  benefit  insurance  society  (Woodmen  of  the  World) 
provided  that  the  beneficiaries  of  insurance  certificates  of  its  members  should 
be  ''his  wife,  children,  adopted  children,  parents,  brothers,  sisters  or  other 
blood  relatives,"  etc.,  and  that  on  the  death  of  the  member  after  the  death  of 
the  beneficiary  named  and  without  the  designation  of  a  new  beneficiaiy,  the 
benefit  should  be  payable  to  the  member's  "next  living  relation  in  the  order 
named  in  this  section."  The  wife  who  was  named  as  beneficiary  haying  died, 
the  member  married  again,  died  without  designating  a  new  beneficiary,  and  left 
surviving  him  such  last  wife,  their  child,  and  children  of  the  preceding  and  of 
a  third  earlier  marriage.  Held,  that  the  surviving  widow,  as  the  first  relative 
in  the  order  named  in  the  constitution,  was  entitled  to  the  benefit  to  the  ex- 
clusion of  all  the  children. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  0.  L.  Lockett,  of  the  Eighteenth  District,  on  exchange  of  districts 
with  Hon.  W.  C.  Wear. 

Thos,  Ivy,  for  appellant. — The  judgment,  under  the  terms  of  the  cer- 
tificate and  constitution  of  the  order  should  have  been  in  favor  of  Mrs. 
EflBe  Harris.  Mattison  v.  Sovereign  Camp,  Woodmen  of  the  World,  60 
S.  W.  Rep.,  897;  Eversburg  v.  K.  of  Maccabees,  1  Law  Journal,  708; 
United  Modems  v.  CoUigan,  2  Law  Journal,  320;  Travellers  Protective 
Association  v.  Dewey,  2  T^aw  Journal,  656. 

Morrow  &  Smithdeal,  for  appellees. — ^The  insured,  having  designated 
his  wife,  Mattie  Harris,  as  his  beneficiary,  and  she  having  died  before  the 
death  of  the  insured,  and  the  insured  having  made  no  new  designation 
of  a  beneficiary,  his  next  living  relations  in  order  named  in  section  3  of 
the  constitution  were  the  children  of  deceased,  and  the  fact  that  the 
insured  subsequently  married  another  wife  could  not  deprive  said  children 
of  the  benefit  of  said  policy. 

The  court  should  carry  out  the  manifest  intention  of  the  insured  that 
his  children  and  not  appellant,  should  receive  the  proceeds  of  the  policy 
in  question.    Duvall  v.  Goodson,  79  Ky.,  228;  Continental  Life  Insur- 
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ance  Co.  v.  Palmer,  42  Conn.,  60;  Supreme  Council  v.  Bensford,  56  S. 
W.  Rep.,  172;  Order  of  Columbus  v.  Fuqua,  60  S.  W.  Rep.,  1020;  Hanna 
▼.  Hanna,  30  S.  W.  Rep.,  820 ;  Mattison  v.  Woodmen,  60  S.  W.  Rep.,  897. 

FISHER,  Chief  Justice. — This  action  is  by  appellees  as  the  children 
of  W.  C.  Harris  by  former  marriages,  against  the  appellant,  Mrs.  Effie 
Harris,  the  surviving  wife  of  W.  C.  Harris,  and  Catherine  Harris,  minor 
child  of  that  marriage,  to  recover  and  determine  the  rights  of  the  parties 
to  the  proceeds  of  a  policy  of  insurance  on  the  life  of  W.  C.  Harris, 
in  the  fraternal  insurance  order  known  as  the  Woodmen  of  the  World. 
The  insurance  company  raises  no  contest  and  admits  liability.  Judg- 
ment was  rendered  in  favor  of  the  children  against  appellant  as  sur- 
viving wife.    Pacts  are  as  follows: 

It  was  admitted  that  plaintiffs  Guy  R.  Harris,  Pansy  Edith  Harris 
and  Margaretta  Stella  Harris  are  children  of  W.  C.  Harris  and  his  de- 
ceased wife,  Mrs.  Mattie  Harris,  that  they  are  minors  and  that  H.  P. 
Harris  is  the  legal  and  qualified  guardian  of  their  estate ;  that  Leo  Perry 
Harris  and  Winford  Cornelius  Harris  are  minors  without  guardian,  and 
are  children  of  said  W.  C.  Harris  by  a  wife  prior  to  said  Mrs.  Mattie 
Harris;  that  Jay  Spivey  is  the  legally  qualified  administrator  of  the 
estate  of  said  W.  C.  Harris.  That  Mrs.  Effie  Harris  is  the  surviving 
wife  of  said  W.  C.  Harris,  and  that  Catherine  May  Harris  is  the  child  of 
said  W.  C.  Harris  by  his  last  and  surviving  wife,  Mrs.  EflSe  Harris. 
That  the  Sovereign  Camp  of  the  Woodmen  of  the  World  is  a  duly  in- 
corporated corporation  under  the  laws  of  the  State  of  N"ebraska  doing 
business  and  having  its  agent  in  Hill  County,  Texas ;  that  said  Woodmen 
of  the  World,  defendant  corporation,  is  a  fraternal  insurance  order,  of 
which  said  W.  C.  Harris  while  living  and  from  the  date  of  his  certifi- 
cate of  insurance  with  said  corporation,  to  wit,  August  9,  1898,  and  till 
his  death,  was  a  member  in  good  standing  and  that  all  the  time  he  was 
snch  member  he  had  fully  complied  with  all  the  requirements  of  the 
bylaws  and  constitution  of  said  order  commonly  known  as  the  Woodmen 
of  the  World;  that  on  August  9,  1898,  said  order  of  the  Woodmen  of 
the  World  issued  to  said  W.  C.  Harris  a  certificate  of  insurance  in  the 
sum  of  $1,000,  which  was  accepted  by  him,  in  words  and  figures  as  fol- 
lows, to  wit : 

Number  26504,  Amount  $1 ,000 

Age  32. 

Sovereign  Camp  Woodmen  of  the  World. 
''This  certificate  issued  by  the  Sovereign  Camp  Woodmen  of  the  World 
by  its  authority,  witnesseth:  That  sovereign  W.  C.  Harris  of  Acquilla 
Camp  No.  583,  located  at  Aquilla,  State  of  Texas,  is,  while  in  good 
standing  as  a  member  of  this  fraternity,  entitled  to  participate  in  its 
beneficiary  fund  to  the  amount  of  $1,000.  payable  at  his  death  to  his 
wife,  Mrs.  Mattie  Harris  by  this  Sovereign  Camp;  and  there  shall  also  be 
paid  the  sum  of  $100  for  the  placing  of  a  monument  at  his  grave ;  this 
cerijifieate  is  issued  and  accepted  subjected  to  the  conditions  on  the  back 
hereof,  and  those  named  in  the  constitution  and  laws  of  this  Fraternity, 
and  shall  be  forfeited  if  said  sovereign  does  not  comply  with  said  condi- 
tions, constitution  and  laws,  and  such  bylaws  as  are  now  in  force  or  may 
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hereafter  be  enacted  by  the  Sovereign  Camp,  or  the  camp  of  which  he  is 
a  member  at  the  date  of  his  decease.  This  certificate  shall  be  incon- 
testable after  one  year  from  date  hereof  on  the  grounds  of  irregularities 
or  omissions  in  the  application,  examination  or  introduction  provided  the 
member  to  whom  same  is  issued  shall  have  complied  with  all  its  other  re- 
quirements. 

"In  witness  whereof  we  have  hereunto  aflixed  our  oflScial  signatures  and 
impressed  the  seal  of  the  Sovereign  Camp.  Done  at  Omaha,  State  of 
Nebraska,  this  18th  day  of  July,  A.  D.  1898. 

J.  T.  Yates,  Sovereign  Clerk, 

J.  C.  Eoot,  Sovereign  Commander. 

He  has  made  all  payments  required  and  has  been  introduced  as  a  mem- 
ber of  this  camp;  signed  this  9th  day  of  August,  A.  D.  1898.  B.  Novich, 
Clerk,  M.  L.  Wiginton,  Counsel  Commander,  Aquilla  Camp  No.  583, 
State  of  Texas.  If  this  camp  is  under  the  supervision  of  a  provisional 
head  consul,  then  the  following  shall  be  countersigned  by  him.  Done  at 
Atlanta,  State  of  Georgia,  this  21st  day  of  July,  A.  D.  1898,  J.  B.  Frost, 
Provisional  Head  Consul.'^ 

Said  certificate  was  duly  sealed  with  the  official  seal  of  the  Sovereign 
Camp  Woodmen  of  the  World  and  the  official  seal  of  the  Aquilla  Camp, 
No.  583,  Woodmen  of  the  World. 

It  was  admitted  that  from  the  time  of  the  issuance  and  acceptance  of 
said  certificate  of  insurance  up  to  and  inclusive  of  the  time  of  the  death  of 
the  member  to  whom  same  was  issued,  to  wit:  said  W.  C.  Hams,  the 
following  provisions  were  contained,  in  the  constitution  of  the  Fraternity, 
that  is,  the  Sovereign  Camp,  Woodmen  of  the  World,  the  defendant  com- 
pany which  issued  said  certificate,  to  wit: 

In  section  3  of  said  constitution  the  following  is  provided  among  the 
objects  of  said  fraternity :  To  create  a  fund  from  which  on  a  reasonable 
and  satisfactory  proof  of  the  death  of  a  beneficiary  member  who  has  com- 
plied with  all  the  requirements  of  the  order  there  shall  be  paid  a  sum  not 
to  exceed  three  thousand  ($3,000)  dollars  to  the  person  or  persons  named 
in  his  certificate  as  beneficiary  or  beneficiaries,  which  beneficiary  or  bene- 
ficiaries shall  be  his  wife,  children,  adopted  children,  parents,  brothers, 
sisters  or  other  blood  relatives  or  to  persons  dependent  on  the  member. 

It  was  admitted  that  it  was  provided  also  in  said  section  three  of  the 
constitution  of  said  defendant  insurance  fraternity  as  follows,  to  wit: 
"The  name  or  names  of  the  beneficiary  or  beneficiaries  shall  be  written  in 
every  beneficiary  certificate  issued.  In  case  such  benefits  are  payable  to 
one  of  the  relations  named  herein,  who  shall  at  the  time  of  the  death  of 
a  member  be  also  deceased,  and  no  new  designation  has  been  made  as 
hereinafter  provided  during  life,  the  benefits  shall  be  due  and  payable 
to  the  member^s  next  living  relation  in  the  order  named  in  this  section. 
If  there  be  no  such  relative  surviving,  then  said  benefits  shall  be  forfeited 
to  and  remain  in  the  beneficiary  fund.'' 

It  was  admitted  that  said  W.  C.  Harris  during  his  life  made  no  new 
or  other  designation  of  any  beneficiary  of  said  certificate,  which  he  might 
have  done  as  provided  in  section  63  of  the  constitution  and  laws  of  said 
insurance  fraternity  issuing  said  certificate,  wherein  it  is  provided  as  fol- 
lows:   "Should  a  member  desire  to  change  his  beneficiary  or  beneficiaries 
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he  may  do  so  upon  the  payment  to  the  Sovereign  Camp  of  a  fee  of  one 
dollar,  which  sum,  together  with  his  certificate,  he  shall  forward  to  the 
Sovereign  Clerk,  with  his  request  written  on  the  back  of  his  certificate 
giving  the  name  or  names  of  such  new  beneficiary  or  beneficiaries,  and 
upon  receipt  thereof  the  Sovereign  Clerk  shall  attach  a  slip  to  the  face 
of  the  certificate  on  which  he  shall  write  the  name  or  names  of  the  new 
beneficiary  or  beneficiaries  and  return  the  same  to  the  member."  It  was 
admitted  that  Mrs.  Mattie  Harris  named  as  beneficiary  in  said  certificate 
was  the  wife  of  said  member  W.  C.  Harris  at  the  time  same  was  issued 
to  said  W.  C.  Harris  and  accepted  by  him ;  that  said  Mrs.  Mattie  Harris 
died  in  August,  1899;  that  said  W.  C.  Harris  and  the  defendant  Mrs. 
Effie  Harris  were  legally  married  on  August  21,  1900,  and  that  on  Oc- 
tober 11,  1903,  said  W.  C.  Harris  died,  leaving  Mrs.  EflBe  Harris  as  his 
surviving  wife,  and  Catherine  May  Harris  as  their  only  child. 

It  was  admitted  that  all  necessary  proof  of  death,  etc.,  of  said  W.  C. 
Harris  was  made  and  furnished  to  the  defendant  insurance  fraternity,  as 
required.    It  was  admitted  that  W.  C.  Harris's  estate  was  insolvent. 

Under  facts  as  stated  judgment  below  is  erroneous.  It  should  have  been 
in  favor  of  appellant,  Mrs.  Effie  Harris.  The  original  beneficiary  having 
died,  and  the  assured  failing  to  make  a  new  designation,  the  status  of 
relationship  existing  at  the  time  of  the  death  of  the  latter  would,  under, 
the  provisions  of  the  constitution  of  the  order  quoted,  determine  to  whom 
the  proceeds  of  the  policy  should  go.  The  rule  of  kinship  there  ascer- 
tained places  the  wife  first  in  order.  (Mattison  v.  Sovereign  Camp 
Woodmen  of  the  World,  60  S.  W.  Rep.,  897.)  And  upon  the  death 
of  the  husband  the  assured,  no  other  beneficiary  being  selected  by  him, 
she  stands  first  in  order  as  the  one  selected  as  entitled  to  the  proceeds. 

Judgment  reversed  and  rendered  in  favor  of  appellant,  Mrs.  Effie 
Harris. 

Reversed  and  rendered. 


St.  IjOUis  Southwestern  Railway  Company  of  Texas  v.   A.   C. 

Morgan. 

Decided  November  7,  1906. 

1. — ^Bailway — Passenger — ^Freight  Train. 

A  regulation  forbidding  the  carriage  of  passengers  on  freight  trains'  will 
not  preclude  recovery  for  personal  injuries  by  one  so  riding,  where  it  is  shown 
that  he  was  ignorant  of  the  rule,  wa^  riding  with  the  conductor's  consent,  and 
that  the  rule  was  habitually  disregarded  and  no  reasonable  effort  made  to  en- 
force it. 

2. — Contributory  Negligence — ^Dangerous  Position. 

The  act  of  a  passenger  in  riding  in  the  cupola  of  a  caboose,  though  such 
place  was  more  dangerous  than  his  proper  place  in  the  car,  will  not  prevent 
a  recovery  where  the  position  is  not  one  of  obvious  danger  and  is  such  as  a 
man  of  ordinary  prudence  might  have  occupied,  these  being  questions  of  fact 
for  the  jury. 

S. — Conflicting  Charges. 

A  charge  submitting  the  issue  of  plaintiffs'  contributory  negligence  in  rid- 
ing in  the  cupola  of  a  caboose  as  being  dependent  on  whether  a  man  of  ordinary 
care  would  have  done  so,  and  one  denying  recovery  if  the  place  was  one  of 
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obTioiis  danger  referred  to  different  questions  and  were  not  in  conflict;  nor 
were  charges  conflicting  which  merely  exhibited  respectively  the  affirmative  and 
negative  side  of  the  same  state  of  facts. 

4. — Damages — ^Permanent  Disability. 

Evidence  of  the  loss  of  an  eye  justifies  a  charge  on  the  subject  of  permanent 
disability  as  an  element  of  damages. 

Appeal  from  the  District  Court  of  Hill  Countv.  Tried  below  before 
Hon.  W.  C.  Wear. 

Clark  &  Bolinger,  for  appellant. — The  undisputed  evidence  showed 
that  appellant  at  the  time  he  was  injured  was  riding  on  its  freight  train 
in  violation  of  appellant's  rules  not  to  carry  passengers  thereon,  and 
that  he  had  notice  of  said  rules;  that  he  was  on  said  freight  train 
without  the  consent  of  appellant's  conductor;  had  paid  no  fare  for  his 
transportation  and  had  no  authority  to  ride  on  said  train :  and  was 
therefore  a  trespasser  and  not  entitled  to  recover.  Texas  &  P.  Ry.  Co. 
v.  Black,  87  Texas,  160;  San  Antonio  &  A.  P.  Rv.  Co.  v.  Lvnch.  40 
S.  W.  Rep.,  631 ;  Galaviz  v.  International  &  G.  N.  R.  R.  Co.,  38  S.  W. 
Rep.,  234;  Atchison  &  S.  F.  Ry.  Co.  v.  Mendoza,  60  S.  W.  Rep.,  327; 
Dalton  Admr.  v.  Louisville  &  N".  Ry.  Co.,  56  S.  W.  Rep.,  657. 

The  evidence  showed  conclusively  that  appellee  was  guilty  of  con- 
tributory negligence,  even  if  he  had  been  a  passenger,  in  that  he  aban- 
doned the  seats  on  the  floor  of  the  car,  which  were  apparently  safe  and 
convenient,  and  voluntarily  assumed  a  place  of  great  danger  in  the 
roof  of  the  car,  seven  or  eight  feet  above  the  floor.  St.  IjOuis  S.  W. 
Ry.  Co.  of  Texas  v.  Rice,  29  S.  W.  Rep.,  525 ;  Texas  &  P.  Rv.  Co.  v. 
Bovd,  6  Texas  Civ.  App.,  211;  Texas  &  P.  Ry.  Co.  v.  Overall,  82 
Texas,  247. 

Wear,  Morrow  &  Smithdeal,  for  appellee. — There  was  ample  evidence 
to  justify  the  finding  of  the  jur}',  that  at  the  time  of  the  injury  plain- 
tiff was  rightfully  on  said  train  as  a  passenger.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Campbell,  76  Texas,  174;  Prince  v.  International  &  G.  ¥.  Ry. 
Co.,  64  Texas,  144;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Lvnch,  28  S.  W. 
Rep.,  252;  Texas  &  Pac.  Ry.  Co.  v.  Hayden,  26  S.  W.  Rep.,  332; 
Cook  V.  Houston  D.  Nav.  Co.,  76  Texas,  355 ;  San  Antonio  &  A.  P.  Rv. 
Co.  V.  Lynch,  40  S.  W.  Rep.,  632;  Texas  &  P.  Rv.  Co.  v.  Black,  87 
Texas,  160;  McGee  v.  Missouri  P.  R.  Co.,  4  S.  W.*^  Rep.,  739;  White- 
head V.  St.  Ijouis  I.  M.  Rv.,  11  S.  W.  Rep.,  751 ;  International  &  G.  N. 
Ry.  Co.  V.  Cock,  5  S.  W.^Rep.,  635. 

The  question  as  to  whether  plaintiff  was  guilty  of  contributory  neg- 
ligence was  one  of  fact.  Mexican  C.  Ry.  Co.  v.  Lauricella,  26  S.  W. 
Rep.,  303 ;  Bonner  &  Eddv,  Recv.,  v.  Glenn,  79  Texas,  531 ;  Gulf,  C.  & 
S.  F.  Rv.  Co.  V.  Shelton,'  69  S.  W.  Rep.,  653;  Gulf,  C.  &  S.  F.  Rv. 
Co.  V.  Brown,  23  S.  W.  Rep.,  618 ;  Mills  v.  Missouri,  K.  &  T.  Ry.  Co., 
94  Texas,  254 ;  Choate  v.  San  Antonio  &  A.  P.  Rv.  Co.,  90  Texas,  88 ; 
St.  Louis  S.  W.  Ry.  Co.  v.  Ball,  66  S.  W.  Rep.,  881 ;  International  & 
G.  N.  Ry.  Co.  V.  Downing,  41  S.  W.  Rep.,  190;  Texas  &  P.  Rv.  Co.  v. 
Funderburk,  68  S.  W.  Rep.,  1006;  Texas  &  P.  Rv.  Co.  v.  Adams,  72 
S.  W.  Rep.,  81;  Sickles  v.  Missouri,  K.  &  T.  Rv.'Co.,  35  S.  W.  Rep., 
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494 ;  Gaunce  v.  Gulf,  C.  &  S.  P.  Ry.  Co.,  48  S.  W.  Rep.,  626 ;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Avis,  91  S.  W.  Rep.,  877. 

EIDSON,  Associate  Justice. — This  is  an  action  brought  in  the 
court  below  by  appellee  against  appellant  for  damages  for  personal  in- 
juries received  by  appellee  through  the  alleged  negligence  of  appellant. 
The  trial  before  a  jury  resulted  in  a  verdict  and  judgment  for  appellee 
in  the  sum  of  $5,000. 

Under  its  first  and  second  assignments  of  errors  appellant  contends 
that  the  court  below  erred  in  refusing  to  grant  it  a  new  trial  upon  the 
ground  that  at  the  time  appellee  received  his  injuries  he  was  a  tres- 
passer on  appellant's  train,  in  that  he  was  riding  on  its  freight  train, 
in  violation  of  appellant's  rules  prohibiting  the  carrying  of  passengers 
thereon,  and  that  he  had  notice  of  such  rules,  and  that  he  was  on  said 
freight  train  without  the  consent  of  appellant's  conductor.  We  think 
the  testimony  as  shown  in  the  record  is  suflBcient  to  justify  the  finding 
of  the  jury  that  appellee  did  not  know  that  appellant,  at  the  time  in 
question,  had  a  rule  prohibiting  passengers  from  riding  on  its  freight 
trains,  and  that  appellee  was,  at  said  time,  on  appellant's  freight  train 
with  the  consent  of  the  conductor  thereof.  Hence  we  overrule  said  as- 
signments of  error.  While  it  is  true  appellant  proved  that  it  had  a 
rule  prohibiting  the  use  of  its  freight  trains  for  carrying  passengers 
without  permission  of  its  superintendent,  or  other  special  authority, 
the  testimony  in  the  record  tends  to  show  that  at  and  prior  to  the  date 
of  the  accident  involved  in  this  case,  appellant's  freight  trains  generally 
and  habitually  carried  passengers  without  special  authority  to  do  so; 
and  the  testimony  tends  to  show,  if  not  actual  knowledge  thereof  upon 
the  part  of  the  oflScers  of  appellant  authorized  to  make  and  enforce 
mles,  such  a  state  of  circumstances  from  which  said  ofiBcers,  in  the 
proper  discharge  of  their  duties,  were  bound  to  know  that  the  rule  in 
question  was  being  violated;  and  the  testimony  also  tends  to  show  that 
such  officers  did  not  object  to  its  violation,  nor  make  any  reasonable 
effort  to  enforce  said  rule.  (Prince  v.  International  &  G.  X.  Ry.  Co., 
64  Texas,  144;  Texas  &  Pac.  Ry.  Co.  v.  Black,  87  Texas,  160.)' 

Appellant's  third  assignment  of  error  complains  of  the  refusal  of  the 
court  below  to  grant  it  a  new  trial  upon  the  ground  that  the  undis- 
puted evidence  shows  that  appellee  was  guilty  of  contributory  negli- 
gence in  causing  his  own  injuries,  by  taking  his  seat  in  the  cupola  or 
roof  of  the  car,  instead  of  on  the  floor,  as  a  position  in  the  cupola 
was  more  dangerous  than  one  on  the  floor  of  the  car.  We  tliink  the 
testimony  in  this  case  raises  the  issue  as  to  whether  the  position  taken 
by  appellee  in  the  cupola  of  the  car  was  one  of  obvious  danger,  which 
was  for  the  jury  to  determine,  in  view  of  all  the  evidence  adduced  on 
the  trial  upon  that  issue ;  and  we  think  this  issue  was  properly  submit- 
ted to  the  jury  by  the  charge  of  the  court.  We  do  not  think  the  simple 
fact  that  a  position  in  the  cupola  of  a  car  would  be  more  dangerous 
than  one  on  the  floor  of  such  car  would,  of  itself,  render  the  act  of 
appellee,  in  taking  the  former  position,  contributory  negligence  as  mat- 
ter of  law;  but  it  would  be  a  question  of  fact  to  be  determined  by  the 
jury,  after  considering  all  of  the  circumstances  in  evidence  rolatins:  to 
such  act.     (Bonner  &  Eddy,  Receivers,  v.  Glenn,  79  Texas,  531;  Gulf, 
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C.  &  S.  F.  Ey.  Co.  V.  Shelton,  69  S.  W.  Eep.,  653 ;  Mexican  C.  Ey.  Co. 
V.  Lauricella,  26  S.  W.  Eep.,  303;  International  &  6.  N.  Ey.  Co.  v. 
Downing,  16  Texas  Civ.  App.,  647;  St.  Louis  S.  W.  Ev.  Co.  v.  Ball, 
66  S.  W.  Eep.,  881.) 

Appellant's  fourth  assignment  of  error  contends  that  the  undisputed 
evidence  shows  that  the  seat  occupied  by  appellee  in  the  cupola  at  the 
time  of  the  accident  was  one  of  obvious  danger,  and  therefore  the  court 
erred  in  not  granting  it  a  new  trial  on  the  ground  that  the  verdict  of 
the  jury  was  contrary  to  its  special  charge  No.  4,  given  to  the  jun'  by 
the  court.  "We  do  not  agree  with  appellant  in  this  contention.  We 
think  there  was  testimony  authorizing  the  jury  to  find  that,  in  view  of 
the  circumstances  surrounding  appellee  at  the  time,  he  acted  as  a  man 
of  ordinary  prudence  in  taking  a  seat  in  the  cupola  of  the  car. 

The  fourteenth  paragraph  of  the  court^s  charge  complained  of  in 
appellant's  sixth  assignment  of  error,  embodied  a  correct  proposition 
of  law  as  applied  to  the  pleadings  and  evidence  in  this  case.  As  be- 
fore stated,  the  mere  fact  that  it  was  more  dangerous  for  appellee  to 
ride  in  the  cupola  than  on  the  floor  of  the  car,  did  not  make  his  act 
in  so  riding  contributory  negligence  as  matter  of  law,  but  it  was  a 
question  of  fact  for  the  jury  to  determine  whether  such  act,  in  view  of 
all  the  surrounding  circumstances,  constituted  contributory  negligence; 
and  this  was  what  the  court,  in  effect,  charged  the  jurj^  in  the  paragraph 
of  which  complaint  is  made.  There  was  no  conflict  between  the  four- 
teenth paragraph  of  the  court's  general  charge  and  appellant's  special 
charge  No.  4,  given  by  the  court  to  the  jury.  The  former  instructed 
the  jury,  in  effect,  that  if  they  believed  from  the  evidence  that  it  was 
more  dangerous  to  ride  in  the  cupola  than  on  the  floor  of  the  car,  but 
that  a  person  of  ordinary  prudence  would  have,  under  the  circumstances 
surrounding  appellee,  occupied  the  position  occupied  by  appellee  in 
the  cupola,  appellee  would  not  be  guilty  of  contributory  negligence  on 
account  of  taking  such  position.  And  said  special  charge  instructed  the 
jury  that  if  they  found  that  the  place  occupied  by  appellee  in  the  cupola 
was  one  of  obvious  danger,  they  should  find  for  the  appellant.  These 
instructions  related  to  two  different  legal  propositions  raised  by  the 
evidence,  and  are  not  in  conflict. 

Appellant's  eighth  assignment  of  error  contends  that  there  is  a  conflict 
between  the  thirteenth  and  fourieenth  paragraphs  of  the*  court's  gen- 
eral charge.  In  our  opinion  these  paragraphs  are  not  in  conflict.  They 
simply  submit  to  the  jury  the  affirmative  and  negative  sides,  respectively, 
of  the  same  state  of  facts,  but  leave  to  the  jury  the  determination  of 
the  question  of  negligence  vel  non,  which  was  entirely  proper. 

As  has  already  been  indicated,  we  think  there  was  testimony  suffi- 
cient to  raise  the  issues  as  to  whether  appellant  was  using  ordinary  dili- 
gence to  enforce  its  rule  prohibiting  the  carrying  of  passengers  on  its 
freight  trains,  and  as  to  whether  appellee  knew  of  the  existence  of  such 
rules,  and  to  authorize  the  submission  of  such  issues  to  the  jury  for 
their  determination;  and  we  think  the  findings  of  the  jurv  on  these 
issues  necessarily  involved  in  their  verdict,  are  amply  supported  by  the 
evidence.    Hence  we  overrule  appellant's  ninth  assignment  of  error. 

The  court's  charge  on  the  measure  of  damages  was  authorized  in  view 
of  the  testimony  showing  that  appellee  had  permanently  lost  the  vision 
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of  his  left  eye  as  a  result  of  the  injury  alleged  to  have  been  caused  by 
the  negligence  of  appellant. 

There  being  no  reversible  error  pointed  out,  the  judgment  of  the 
court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Sovereign  Camp  of  Woodmen  of  the  World  v.  Fannie  Boehme. 

Decided  November  7,  1906. 

1. — ^Special  Judge — ^Kefnial  to  Act — ^Exohansre  of  Judges — Jnrisdiction. 

The  regular  judge  of  the  District  Court  being  disqualified  the  parties  agreed 
upon  a  special  judge  who  tried  the  case;  upon  appeal  the  judgment  was  reversed 
and  the  cause  remanded;  the  special  judge  having  moved  from  the  county  in 
which  the  case  "wvlb  pending  refused  to  return  and  try  it  again;  thereupon  the 
regular  judge  certificated  to  the  Qovernor  his  disqualification,  and  the  (Governor 
ordered  an  exchange  with  the  district  judge  of  an  adjoining  district,  naming 
him;  the  exchange  was  made,  and  the  case  tried  by  the  jud^e  of  the  adjoining 
district.     Held,  the  trial  and  judgment  were  lawful  and  valid. 

8. — ^Insurance — Death — Suicide  or  Aocident — ^Burden  of  Proof. 

A  benefit  certificate  contained  the  following  provision:  "If  the  member 
holding  this  certificate  should  die  ...  by  his  own  hand  or  act,  whether 
sane  or  insane  .  .  .  this  certificate  shall  he  null  and  void  and  of  no  effect." 
The  evidence  was  circumstantial,  and  conflicting  as  to  whether  the  death  of 
the  member  was  by  suicide  or  accident  and  would  support  a  verdict  for  either 
theory.  Held,  the  burden  of  proving  suicide  being  upon  the  insurer,  the  ver- 
dict of  the  jury  finding  that  the  death  was  accidental  should  not  be  disturbed. 

Appeal  from  the  District  Court  of  Brazos  County.  Tried  below  be- 
fore Hon.  Ed.  E.  Sinks. 

Doremus  &  Butler,  for  appellant. 

Brietz  &  Young  and  F.  B.  Hudson,  for  appellee. 

NEILL,  Associate  Justice. — This  is  the  second  appeal  in  this  case, 
the  former  being  from  a  judgment  in  favor  of  the  present  appellant. 
The  opinion  of  the  Court  of  Civil  Appeals  of  the  First  District  on  the 
first  appeal  will  be  found  reported  in  85  S.  W.  Rep.,  444,  and  10  Texas 
Ct.  Rep.,  720,  and  of  the  Supreme  Court,  on  a  certified  question,  in 
98  Texas,  376,  84  S.  W.  Rep.,  422,  and  11  Texas  Ct.  Rep.,  794. 

The  suit  was  brought  by  Fannie  Boehme  against  the  appellant  upon 
a  benefit  certificate  issued  bv  the  latter  to  Otto  Boehme,  the  husband  of 
appellee,  for  the  sum  of  $2,000  and  made  payable  to  his  wife  upon  his 
death. 

The  defendant  pleaded  that  Otto  Boehme,  on  the  6th  of  February, 
1903,  committed  suicide  by  intentionally  shooting  himself;  and  for 
that  reason,  the  defendant,  by  the  express  terms  of  the  certificate,  was 
not  liable  thereon.  It  further  pleaded,  that  Boehme  after  the  issu- 
ance of  the  certificate  became  so  far  intemperate  as  to  impair  his  health, 
bv  reason  whereof  it  was  not  liable  on  the  certificate. 
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The  case  was  tried  before  a  jury  and  judgment  rendered  on  its  ver- 
dict in  favor  of  the  plaintiff. 

Conclusions  of  Fact. — It  was  admitted  by  the  parties  on  the  trial  that 
Otto  Boehme^  on  the  10th  of  November,  1899,  became  a  member  of 
Brazos  Camp,  No.  104,  of  the  Woodmen  of  the  World,  located  at  Bryan, 
Texas,  and  continued  his  membership  until  February  6th,  1903,  the 
date  of  his  death ;  that  during  the  period  of  his  membership,  up  to  said 
date,  he  was  in  good  standing,  having  paid  all  dues  and  demands  of 
the  fraternity.  And  that  the  benefit  certificate  sued  on  was  in  full 
force  and  effect  at  the  time  of  his  death;  and  that  proof  of  his  death 
was  made  and  delivered  to  defendant  company  as  provided  for  in  its 
rules,  regulations  and  bylaws.  The  facts  proved  by  the  uncontroverted 
evidence  show  appellant's  liability  on  the  certificate  to  appellee  for  the 
amount  sued  for,  unless  one  or  both  of  the  defenses  interposed  by  de- 
fendant were  shown.  We  do  not  think  that  the  evidence  was  such  as 
to  establish  either  of  these  defenses.  The  reason  for  this  conclusion 
will  be  given  in  passing  upon  the  assignments  of  error  which  question 
the  suflBciency  of  the  evidence  to  support  the  verdict. 

Conclusions  of  Law. — The  first  assignment  complains  that  the  court 
erred  in  not  setting  aside  the  verdict  and  judgment,  on  defendant's  mo- 
tion for  a  new  trial,  because  Judge  Ed.  E.  Sinks,  before  whom  the 
cause  was  tried,  was  without  jurisdiction  to  try  the  same,  for  the  reason 
that  at  the  September  term,  1903,  of  the  District  Court  of  Brazos 
County,  Judge  W.  G.  Taliaferro  was  selected  and  agreed  upon  by  the 
parties  to  try  the  case;  that  in  pursuance  of  the  agreement  he  took  the 
required  oath  and  tried  the  cause  at  that  term  of  court,  and  at  such 
trial  a  judgment  for  defendant  was  rendered,  which  on  appeal  to  the 
Court  of  Civil  Appeals  was  reversed;  that  Judge  Taliaferro  is  still 
qualified  to  try  the  cause,  has  never  become  disqualified  and  alone  has 
jurisdiction,  and  not  Judge  Sinks,  and  that  therefore  the  judgment  is 
void. 

The  facts,  as  shown  by  the  record,  relative  to  this  assignment  are: 
that  J.  C.  Scott,  the  judge  of  the  District  Court  of  Brazos  County, 
was,  when  the  suit  was  filed  and  ever  since  has  l)een,  disqualified  to 
try  the  case;  that,  as  stated  in  the  assignment,  the  Hon.  W.  G.  Talia- 
ferro was,  on  account  of  the  disqualification  of  Judge  Scott,  asjreed 
upon  by  the  parties  at  the  September  term  of  the  court  as  special  judge 
to  try  the  cause,  and  that  he  qualified  as  special  judge  under  such 
agreement  and  proceeded  to  try  the  case  at  that  term  of  the  court,  at 
which  judgment  was  rendered  for  the  defendant,  which  was  aftenvards 
reversed  and  the  cause  remanded  by  the  Court  of  Civil  Appeals  far  a 
new  trial;  that  prior  to  the  trial  of  the  cause  at  the  term  at  which  tlie 
judgment  before  us  was  rendered  Judge  Taliaferro  moved  from  Brazos 
County  and  refused  to  return  and  serve  as  special  judge  in  the  trial  of 
the  case.  Whereupon  the  Hon.  J.  C.  Scott,  having  been  advised  of 
the  fact  that  Judge  Taliaferro  had  declined  to  try  the  case,  notified  the 
Governor  of  his  disqualification.  Upon  such  notification,  the  Governor 
designated  the  Hon.  Ed.  E.  Sinks,  Judjxe  of  the  Tvventy-first  Judicial 
District,  it  being  an  adjoining  district,  to  exchange  districts  with  Judge 
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Scott  and  try  the  case,  and  notified  Judges  Scott  and  Sinks  of  the 
order;  that  in  pursuance  of  said  designation  and  order  said  judges  ex- 
changed districts  for  the  purpose  of  disposing  of  this  case,  and  Judge 
Sinks  tried  the  same  at  the  term  at  which  the  judgment  appealed  from 
was  rendered. 

In  view  of  the  facts  stated,  there  can  be  no  doubt  that  the  District 
Court  of  Brazos  County,  with  Judge  Sinks  presiding  in  obedience  to 
the  order  and  designation  of  the  Governor,  had  jurisdiction  to  try  this 
case.  (Sayles'  Bev.  Stats.,  art.  1069.)  Therefore  the  assignment  is 
overruled. 

The  second  assignment  of  error  is :  "The  verdict  and  judgment  ren- 
dered in  the  case  are  wholly  without  evidence  legally  sufficient  to  sup- 
port same;  are  contrary  to  the  law  and  the  evidence,  and  wholly 
against  the  great  weight  and  preponderance  of  the  evidence,  which 
shows  conclusively  that  the  said  Otto  Boehme  on  the  6th  day  of  Feb- 
ruary, 1903,  committed  suicide  by  taking  his  life  intentionally  with  a 
gun/*  Otto  Boehme^s  application  for  membership  in  the  Order  of  the 
Sovereign  Camp  of  the  Woodmen  of  the  World  contains  this  stipula- 
tion :  "I  agree  that  in  the  event  of  my  death  by  my  own  hand  or  act, 
whether  I  am  at  the  time  sane  or  insance,  that  my  beneficiary  certificate 
in  said  order  shall  be  null  and  void  and  of  no  effect;"  and  the  bene- 
ficiary certificate  contains  this  further  provision :  "If  the  member  hold- 
ing this  certificate  should  die  .  .  .  by  his  own  hand  or  act,  whether 
sane  or  insane  .  .  .  this  certificate  shall  be  null  and  void  and  of 
no  effect."  The  fact  is  uncontroverted  that  Boehme  came  to  his  death 
by  a  gun  shot  while  alone  in  his  room  at  night,  on  the  6th  of  February, 
1903.  Whether  he  intentionally  fired  the  gun  or  it  was  fired  by  acci- 
dent is  the  issue.  The  evidence  on  the  issue  is  purely  circumstantial. 
If  the  deceased  intentionally  fired  the  gun  there  can,  under  the  cir- 
cumstances, be  no  doubt  that  it  was  for  the  purpose  of  killing  himself. 
The  evidence  upon  the  issue  is  quite  voluminous,  and  after  considering 
it  in  all  its  bearings  as  thoroughly  and  carefully  as  we  could  we  are 
unable  to  say  that  no  other  conclusion  can  be  deduced  from  it  by  men 
of  ordinary  intelligence  than  that  the  gun  was  intentionally  discharged 
by  the  deceased.  He  might  have  intentionally  shot  it  himself;  or  it 
may  have  been  accidentally  discharged  by  him.  We  can  not  tell  which 
from  the  circumstances  disclosed  by  the  evidence.  It  is  consistent 
with  either  theory.  One  mind  might  reach  the  conclusion  that  deceased 
intentionally  fired  the  gun;  another,  with  as  much  reason,  might  arrive 
at  a  contrary  conclusion;  and  others  might  be  unable  to  form  any  defi- 
nite conclusion  on  the  issue  from  the  evidence.  So  the  determination 
of  the  issue  must  depend  upon  the  question — ^Upon  whom  was  the  burden 
of  proof  as  to  the  issue  ?  We  take  it  the  rule  is  well  established  that  if 
death  by  any  cause,  save  such  as  are  excepted  by  the  terms  of  the  policy, 
has  been  insured  against  the  burden  of  proof  is  on  the  insurer  to  show 
that  death  resulted  from  the  excepted  cause.  (Freeman  v.  Traveller's 
Insurance  Co.  (Mass.),  12  N".  E.  Rep.,  372;  Cronkhite  v.  Traveller's 
Ins.  Co.  (Wis.),  43  K  W.  Rep.,  731;  Piedmont  &  A.  L.  Ins.  Co.  v. 
Ewing,  92  U.  S.,  371 ;  Keen  v.  Accident  Assn.,  161  Mass.,  149,  36  X. 
E.  Sep.,  891;  Sutherland  v.  Ifew  England  Mut.  Ins.  Co.,  87  la.,  505, 
VoL  XMV.  Civil— 11. 
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64  K  W.  453 ;  Jenkin  v.  Pacific  Ins.  Co.,  131  Cal.,  121,  63  Pac.  Rep., 
180.)  In  the  case  last  cited  it  is  said:  "That  the  courts  will  presume 
that  the  death  was  the  result  of  an  accident,  when  nothing  more  is 
shown  than  that  it  was  brought  about  by  a  violent  injury,  and  the 
character  of  such  injury  is  consistent  with  the.  theory  of  accident,  seems 
to  be  a  rule  upheld  by  the  great  weight  of  authority'' — citing  Travel- 
ler's Ins.  Co.  V.  McConkey,  127  U.  S.,  661,  8  Sup.  Ct.,  1360,  32  L.  Ed., 
308 ;  Mallory  v.  lYaveller's  Ins.  Co.,  47  N.  Y.,  52 ;  Cronkhite  v.  Same, 
75  Wis.,  116,  43  N.  W.  Rep.,  731;  Traveller's  Ins.  Co.  v.  Sheppard,  85 
Ga.,  751,  802,  12  S.  E.  Rep.,  18;  Standard  Ins.  Co.  v.  Thornton,  40 
C.  C.  A.,  564,  100  Fed.  Rep.,  582,  49  Law  Rep.  Ann.,  116;  Stephenson 
V.  Bankers'  Asan.  of  Des  Moines  (Iowa),  79  N.  W.  Rep.,  459;  Insur- 
ance Co.  V.  Bennett,  90  Tenn.,  256,  16  S.  W.,  723;  Jones  v.  United 
States  Mut.  Ac.  Assn.,  92  Iowa,  652,  61  N.  W.  Rep.,  485 ;  Couadeau  v. 
American  Accident  Co.,  95  Ky.,  280,  25  S.  W.  Rep.,  6;  Konrad  v. 
Union  C.  Surety  Co.  (La.),  21  South.,  721;  Guldenkirch  v.  United 
State  Mut.  Ace.  Assn.  (City  Ct.  Brook.),  5  N".  Y.  Supp.,  428.  See 
also  Elliott,  Ev.,  sec.  Ill  and  cases  cited  in  note  145  under  said  section; 
Aetna  Ins.  Co.  v.  Kaiser  (Ky.),  74  S.  W.  Rep.,  203;  Aetna  Ins.  Co. 
V.  Milward  (Ky.),  82  S.  W.  Rep.,  364;  American  Ben.  Assn.  v.  Stough 
(Ky.),  83  S.  W.,  127.  Therefore  the  burden  of  proving  suicide  being 
upon  the  defendant,  the  jury  was  warranted  in  finding  that  suicide 
was  not  proved. 

None  of  the  assignments  of  error,  nor  propositions  under  them,  seem 
to  raise  any  question  on  the  issue  presented  by  defendant's  plea  that 
Boehme,  after  issuance  of  the  certificate,  became  so  far  intemperate  as 
to  impair  his  health.  If,  however,  such  question  should  be  deemed 
involved  on  this  appeal,  we  hold  the  evidence  insufficient  to  sustain 
such  defense.     (Equitable  Ins.  Co.  v.  Liddell,  7  Texas  Ct.  Rep.,  253.) 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


Edgar  W.  Hooker^  Trustee,  v.  E.  A.  Blount  et  al. 

Decided  Ifovember  10,  1906. 

1 . — Bankruptcy — Unlawful  Preference — Notice. 

A  merchant  in  failing  circumstances  sold  his  stock  of  merchandise  and  ap- 
plied the  proceeds  to  the  payment  of  two  debts  for  which  his  brothers  were  sure- 
ties, one  of  the  debts  evidenced  by  note  would  not  have  been'  due  for  nearly  a 
year;  the  holder  of  this  note  was  not  a  resident  of  the  same  county  with  \he 
merchant,  but  he  sent  the  note  for  collection  to  a  bank  which  was  doing  busi- 
ness in  said  county,  said  bank  being  the  regular  correspondent  at  that  place  of 
said  creditor;  the  note  was  paid  to  the  bank  by  one  of  the  sureties  on  the  note. 
The  owner  of  the  note  did  not  know  of  the  insolvency  of  the  merchant,  but  the 
officials  of  the  bank  did.  Held,  the  attempted  preference  was  unlawful,  and 
notice  to  the  bank  of  the  insolvency  of  the  merchant  was  notice  to  the  owner 
of  the  note. 

2. — Same — ^Eztinguisliment  of  Note. 

The  payment  of  a  note  by  the  maker  in  an  attempted  unlawful  preference 
of  creditors  does  not  extinguish  the  note  as  evidence  of  the  debt  as  to  endorsers 
or  sureties  thereon.     Faires  v.  Cockerell,  88  Texas,  428,  distinguished. 
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Appeal  from  the  County  Court  of  Nacogdoches  County.  Tried  below 
before  Hon.  Robert  Berger. 

King  &  King,  for  appellant. — Knowledge,  or  reasonable  cause  to 
believe,  of  a  debtor's  insolvency  and  intention  to  give  a  preference  in 
the  payment  of  a  debt,  by  an  agent  of  a  creditor,  at  the  time,  affects 
the  principal  of  the  agent.    9  Am.  Bank  Rep.,  335  et  seq. 

If,  within  four  months,  a  bankrupt  shall  have  given  a  preference,  and 
the  person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent  acting 
therein,  shall  have  had  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be  voidable  by  the  trustee,  and  he 
may  recover  the  property  or  its  value  from  such  person.  Frank's  An- 
notated Bankrupt  L^w,  sec.  60a  and  60b,  pp.  134  to  136;  Des  Moines 
Savings  Bank  v.  Morgan  Jewelry  Co.,  12  Am.  Bankruptcy  Rep.,  781; 
Western  Tie  &  Timber  Co.  v.  Brown,  12  Am.  Bankruptcy  Rep.,  Ill; 
In  re  Pettingill  &  Co.,  and  notes,  14  Am.  Bankruptcy  Rep.,  758. 

Ingrdham,  Middlebrook  &  Hodges,  for  appellees,  except  Blount. 

GILL,  Chief  Justice. — On  the  5th  day  of  October,  1903,  J.  Wright 
executed  and  delivered  to  R.  A.  Barker  his  promissory  note  for  $800 
due  on  or  before  the  Ist  day  of  January,  1905.  Thereafter  Barker 
assigned  it  without  recourse  to  Bridges  and  he  assigned  it  to  E.  A. 
Blount  for  value.  One  hundred  dollars  had  been  paid  on  it  the  day 
after  its  date.  Dan  Wright,  Wesley  Wright  and  E.  L.  Wright,  brothers 
of  the  maker,  were  sureties  thereon.  E.  C.  Smith,  a  brother-in-law  of 
the  maker,  was  also  a  surety.  On  January  7,  1904,  J.  Wright,  who  was 
then  in  the  mercantile  business,  sold  out  his  entire  stock  of  merchandise 
for  $1,700.  One  thousand  dollars  of  this  sum  he  used  to  discharge  a 
debt  due  by  him  to  Bridges,  on  which  his  brothers  and  brother-in-law 
were  sureties,  and  with  the  remaining  $700  he  paid  off  the  $800  note 
above  described.     At  the  time  of  the  sale  of  his  stock  he  was  insolvent,  I 

being  indebted  in  the  sum  of  $6,000  in  excess  of  the  sum  for  which 
his  stock  was  sold.  He  took  this  course  and  paid  these  notes  in  order 
to  protect  his  brothers  and  brother-in-law  who  were  sureties  thereon.  | 

As  far  as  he  alone  could  make  it  such,  it  was  a  clear  preference  in  favor  , 

of  the  two  creditor's  named,  and  he  testified  frankly  to  this  effect. 

On  May  5,  1904,  and  less  than  four  months  after  these  notes  were 
paid,  J.  Wright  was  adjudged  a  bankrupt,  and  Edgar  W.  Hooker  was 
appointed  trustee.  He  thereupon  brought  this  suit  against  E.  A. 
Blount  to  recover  the  payment  so  made  and  have  it  placed  with  the 
funds  of  the  bankrupt  to  be  distributed  in  due  course.  ! 

Blount  answered  by  general  denial,  and  specially  set  up  the  note  and  | 

its  payment.     Further  he  placed  the  sum  collected  in  the  registry  of  j 

the  court  and  subject  to  the  court's  order  upon  the  trial.    He  impleaded  ' 

Bridges  as  endorser  and  the  sureties  above  named  and  prayed  that  he  | 

have  his  judgment  against  them  in  the  event  the  court  adjudged  the 
money  to  the  trustee. 

Bridges  and  the  sureties  answered  by  general  denial,  and  specially 

denied  that  there  had  been  any  preference.     Bridges  asked  judgment 

i 


I 
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over  against  the  sureties  in  case  he  was  held  as  endorser  at  the  suit  of 
Blount. 

The  court  sitting  without  a  jury  heard  the  facts  and  rendered  a  gen- 
eral judgment  against  the  plaintiff  trustee,  and  he  has  appealed.  He 
insists  here  that  the  undisputed  facts  show  such  a  preference  as  the 
statute  forbids. 

The  appellees  insist :  First.  That  the  facts  do  not  constitute  a  pref- 
erence, because  Blount  is  not  shown  to  have  had  any  knowledge  of  the 
bankruptcy  of  J.  Wright;  and.  Second.  If  the  payment  should  be  held 
a  preference  the  payment  extinguished  the  note  and  the  sureties  were 
thereby  discharged. 

In  passing  upon  the  question  whether  an  unlawful  preference  was 
made  it  is  necessary  to  state  more  fully  the  facts  upon  that  point.  It 
is  undisputed  that  the  payment  was  made  within  four  months  of  the 
bankruptcy  and  for  the  purpose  above  stated.  The  note  was  paid  in 
less  than  five  months  of  its  date  and  nearly  a  year  before  its  payment 
could  have  been  enforced.  Blount,  who  lived  in  Nacogdoches,  was 
advised  by  Bridges  that  Wright,  who  lived  at  Center,  would  pay  the 
note  if  it  was  sent  to  the  bank  there  for  collection.  Acting  upon  this 
advice  Blount  forwarded  the  note  to  the  First  National  Bank  at  Center 
which  was  his  regular  correspondent  at  that  point.  The  money  was 
actually  paid  to  the  bank  by  one  of  the  sureties  to  whom  the  bankrupt 
had  intrusted  it  for  that  purpose.  The  officials  of  this  bank  were  well 
acquainted  with  J.  Wright  and  shortly  before  the  collection  of  this 
note  had  presented  other  paper  to  J.  Wright  for  collection  and  it  had 
been  dishonored.  He  was  at  that  time  notoriously  insolvent.  A  few 
days  before  the  sale  of  his  stock  he  had  been  sued  on  a  claim  for  $1,100, 
and  the  day  after  the  sale  the  stock  was  attached.  The  mercantile  busi- 
ness had  been  conducted  and  the  bankrupt  lived  in  the  town  where  the 
bank  was  located  and  this  bank  made  the  collection  just  thirteen  days 
after  the  sale  of  the  stock. 

The  bankrupt's  purpose  to  prefer  being  admitted  and  the  notice  to 
the  bank  thus  clearly  appearing  the  question  presented  is  whether  notice 
to  the  bank  was  notice  to  Blount.  The  bank  was  the  agent  of  Blount 
for  the  collection  of  this  note,  and  it  seems  to  us  there  can  be  but  one 
answer  to  the  question.  Blount  was  bound  by  the  bank's  knowledge. 
(Babbitt  v.  Kelly,  9  Am.  Bankruptcy  Bep.,  335.) 

It  is  equally  clear  that  such  payment  did  not  extinguish  the  note 
either  as  to  the  endorser  or  the  sureties.  In  opposition  to  this  con- 
clusion appellees  cite  the  case  of  Faires  v.  Cockerell,  88  Texas,  428. 
That  was  a  suit  by  a  surety  to  recover  upon  a  note  which  he  had  paid. 
It  was  held  that  his  payment  extinguished  the  debt  and  that  his  remedy 
was  upon  the  implied  promise  to  pay.  It  was  further  held  that  it  was 
no  defense  to  the  surety's  demand  that  the  note  itself  was  barred  by 
limitation.  The  authority  has  no  application  to  the  case  before  us^ 
Nor  has  Haberman  v.  Heidrich,  3  Texas  Ct.  Bep.,  816.  The  other 
authority  is  erroneously  cited  and  can  not  be  found. 

We  think  the  judgment  should  be  reversed  and  the  cause  remanded, 
and  it  is  so  ordered. 

Reversed  and  remanded. 
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Guarantee,  Savings,  Loan  and  Investment  Company  v.  J.  W. 

Mitchell. 

Decided  November  10,  1906. 

Loan  Contract — Subscription,  to  Stock — ^TTsnry. 

In  a  suit  to  cancel  a  loan  contract  on  the  ground  of  u^ury  it  appeared  from 
the  evidence  that  the  borrower  was  required  to  subscribe  to  a  certain  number 
of  shares  of  stock  in  the  loan  company  as  a  condition  precedent  to  obtaining 
the  loan;  that  the  agent  of  the  defendant  told  the  plaintiff  (the  borrower)  that 
subscribing  for  the  stock  was  a  mere  matter  of  form,  that  he  would  not  be  a 
stockholder,  that  no  payments  would  be  credited  on  the  stock  but  on  the  loan, 
and  that  the  stock  would  cost  nothing;  that  of  the  monthly  payments  a  part 
was  applied  to  the  interest  and  a  part  to  the  principal  of  the  loan  or  stock;  that 
the  stock  payments  were  to  be  applied  to  the  principal  at  any  time  plaintiff 
wanted  to  pay  it  off,  and  that  a  certificate  of  stock  was  issued  to  the  borrower 
and  immediately  withdrawn.  Held,  that  the  issue  of  usury  vel  non  was  prop- 
erly submitted  to  the  jury,  and  that  the  evidence  supported  the  finding  that  the 
purchase  of  stock  was  a  device  to  evade  the  usury  laws. 

Appeal  from  the  District  Court  of  Cooke  County.  Tried  below  before 
Hon.  D.  E.  Barrett. 

Hill  &  Dabney,  for  appellant. — It  is  the  intention  of  the  lender  which 
affects  a  loan  with  usury,  and  if  the  lender  does  not  intend  to  make  a 
loan  at  a  usurious  rate,  and  does  not,  in  fact,  make  a  loan  affected  with 
usury,  it  is  immaterial  that  the  borrower  understood  and  intended  that 
the  loan  would  be  upon  a  usurious  basis,  or  what  his  intentions  were  in 
the  premises.  Guarantee,  Savings,  Loan  &  Investment  Co.  v.  J.  W. 
Mitchell,  87  S.  W.  Rep.,  184;  Cotton  States  Bldg.  Co.  v.  Eawlins,  62 
S.  W.  Rep.,  805 ;  Peightal  v.  Cotton  States  Bldg.  Co.,  61  S.  W.  Rep., 
428 ;  Leary  v.  Peoples  B.  &  L.  Assn.,  93  Texas,  1 ;  International  B.  & 
Li.  Assn.  V.  Abbott,  85  Texas,  220;  Interstate  Building  &  Ijoan  Assn.  v. 
Qoforth,  59  S.  W.  Rep.,  871 ;  Cotton  States  Building  Co.  v.  Jones,  62 
S.  W.  Rep.,  741 ;  El  Paso  B.  &  L.  Assn.  v.  Lane,  81  Texas,  369 ;  People's 
B.  &  L.  Assn.  V.  Marston,  69  S.  W.  Rep.,  1034;  Geisberg  v.  Mutual  B. 
&  L.  Assn.,  60  S.  W.  Rep.,  478. 

Culp  &  Giddings,  for  appellee. — The  evidence  was  ample  to  sustain 
the  finding  that  the  application  for  stock,  stock  subscription,  etc.,  was 
but  a  scheme  and  device  on  the  part  of  defendant  and  Mitchell  to  cover 
up  a  loan  of  $1,200  for  12  years  and  to  enable  defendant^to  collect 
$16  a  month  thereon  for  12  vears,  which  constitutes  a  usurious 
transaction.  People  B.  &  L.  Assn.  v.  Keller,  50  S.  W.  Rep.,  186; 
Peightal  v.  Cotton  State  B.  &  L.  Assn.,  61  S.  W.  Rep.,  428 ;  Walter  v. 
Mutual  Home  Sav.  Assn.,  68  S.  W.  Rep.,  537;  Southern  Home  B.  & 
Li.  Assn.  V.  Thompson,  58  S.  W.  Rep.,  203;  American  Mut.  B.  &  S. 
Assn.  V.  Daugherty,  66  S.  W.  Rep.,  134. 

CONNER,  Chief  Justice. — ^This  is  the  second  appeal  by  appellant 
from  an  adverse  judgment  in  the  suit  of  Mrs.  J.  W.  Mitchell  to  cancel, 
because  of  usury,  a  loan  contract  and  trust  deed  made  by  her  husband, 
J.  W.  Mitchell,  in  his  lifetime.    The  case  presents  the  usual  features  of 
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such  suits  and  many  of  the  facts  are  presented  in  the  opinion  on  the 
former  appeal  (see  87  S.  W.  Rep.,  184),  which  relieves  us  from  here 
setting  them  out  in  detail.  It  may  be  briefly  stated,  however,  that  the 
appellee  in  her  original  petition  alleged  that  about  February  1,  1900, 
she  and  her  deceased  husband,  J.  W.  Mitchell,  contracted  with  the 
appellant  for  a. loan  of  twelve  hundred  dollars  for  a  term  of  twelve 
years,  to  be  repaid  in  equal  installments  of  sixteen  dollars  per  month. 
That  such  loan  was  usurious  and  in  order  to  cover  up  the  usury  it  was 
agreed  that  Mitchell  and  wife  should  execute  their  note  and  other 
papers  as  set  out  in  the  petition,  payable  one  hundred  and  forty-four 
months  after  date  with  interest  at  the  rate  of  10  percent  per  annum 
from  date,  and  that  they  should  sign  an  application  for  twelve  shares 
of  stock  and  to  pay  therefor  six  dollars  on  the  first  day  of  each  month, 
ostensibly  as  pavment  of  dues  on  stock,  but  in  fact,  the  pa^inents  were 
to  be  applied  in  liquidation  of  the  loan,  plaintiffs  not  taking  stock  in 
good  faith  for  investment,  but  only  to  obtain  a  loan  and  to  evade  the 
usury  laws  of  Texas.  That  the  application  for  stock  and  loan  and  the 
execution  of  the  notes  and  other  papers  constituted  one  transaction  and 
were  made  to  assume  the  form  in  which  thev  were  executed  for  the 
purpose  and  as  a  device  to  evade  the  usury  laws.  The  allegations  were 
denied  by  appellant,  which  pleaded  that  the  sale  of  stock  w^as  bona  fide 
and  the  contract  untainted.  The  trial  resulted  in  a  verdict  in  favor 
of  appellee  upon  which  judgment  was  entered  decreeing  that  all  sums 
paid  by  Mitchell,  namely,  five  hundred  and  seventy-six  dollars,  be 
credited  upon  the  principal  of  the  loan  which  was  declared  usurious, 
and  that  appellant  should  have  a  foreclosure  for  the  balance  of  its 
unpaid  principal  of  six  hundred  and  twenty-four  dollars,  upon  the 
payment  of  which  by  Mrs.  Mitchell  into  court,  the  deed  of  trust 
should  be  cancelled. 

There  are  a  number  of  assignments  criticising  the  court's  charge,  and 
objecting  to  the  couri's  refusal  to  give  special  instructions,  that  we 
deem  without  sufficient  merit  to  warrant  discussion,  and  which  are 
therefore  overruled  without  further  notice.  The  principal  assignments 
require  of  us,  however,  a  determination  of  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  and  judgment.  The  loan  was  made  through 
R.  B.  Howeth,  appellant's  local  agent  at  the  time  in  Gainesville,  Texas. 
Mrs.  Mitchell,  the  appellee,  among  other  things  testified  that  at  the 
time  of  and  before  her  husband  made  the  application  for  the  loan  in 
question,  Howeth  represented  to  herself  and  husband  that  Mr.  Mitchell 
would  hav*e  to  subscribe  for  stock  in  order  to  get  the  loan;  that  he  "told 
us  that  subscribing  for  the  stock  was  a  mere  matter  of  form;  that  we 
would  not  be  stockholders;  that  no  payment  would  be  credited  on  the 
stock,  but  that  all  payments  made  would  be  credited  on  the  loan  and 
that  the  stock  would  cost  nothing  at  all,"  Howeth  testified  that  he  "told 
him  (Mitchell)  he  would  have  to  pay  sixteen  dollars  a  month  on  the 
twelve  hundred  dollar  loan.  The  loan  was  a  10  percent  loan  and  the 
payments  were  sixteen  dollars  a  month,  ten  dollars  interest  and  six 
dollars  on  the  principal  of  the  loan  or  stock.  He  was  to  pay  sixteen 
dollars,  and  the  stock  pa}Tnents  were  to  be  applied  on  the  payments  of 
the  principal  at  any  time  he  wanted  to  pay  it  off.  this  statement  being 
made  on  the  authority  of  the  State  agent."     It  was  otherwise  shown 
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that  at  the  time  of  the  execution  of  the  papers  a  certificate  of  stock 
was  issued  to  Mitchell,  upon  which  Mitchell  made  a  payment  of  twelve 
dollars,  and  immediately  signed  his  name  to  the  following  printed 
blank  thereon :  "The  within  mentioned  shares  of  stock  in  the  Guarantee 
Savings,  Loan  &  Investment  Company,  are  hereby  withdrawn,  and  I 

have  this  day  received  the  sum  of dollars  in  full  of  the  amount 

due  me  by  reason  of  such  withdrawal."  Whereupon  he  parted  with  his 
stock,  having  the  certificate  "just  long  enough  to  sign  his  name  on  it." 
That  thereafter  he  made  thirty-seven  monthly  payments  thereon;  that 
he  never  wrote  a  line  to  the  company  and  it  never  wrote  to  him.  Other 
testimony  might  be  referred  to,  but,  notwithstanding  the  testimony  of 
a  contrary  import  submitted  by  appellant,  we  think  the  evidence  as  a 
whole  required  the  submission  of  the  issue  of  usury  to  the  jury  and 
iliat  it  is  sufficient  to  sustain  their  verdict. 

In  various  forms  it  is  insisted  that  Howeth  had  no  authority  to  make 
loans  and  no  authority  to  make  the  statements  imputed  to  him,  but  we 
feel  unable  to  so  hold.  Without  undertaking  to  set  forth  all  of  the 
circumstances  to  be  found  in  the  voluminous  record  before  us,  we  think 
it  sufficient  to  say  that  the  evidence  has  been  carefully  considered  and 
we  think  the  transaction  in  its  undisputed  features  raises  the  inference 
that  appellant's  real  purpose  was  to  procure  a  borrower  rather  than 
a  purchaser  of  stock,  and  it  was  for  the  jury  to  say,  upon  consideration 
of  all  of  the  evidence,  whether  the  stock  provision  was  a  mere  device 
to  evade  the  usury  laws  of  this  State.  If  it  was,  and  if  payments  in 
form  applied  upon  the  stock  were  in  reality  to  be  paid  upon  the  loan, 
as  must  be  implied  from  the  verdict,  it  takes  but  a  simple  calculation 
to  demonstrate  the  usurious  character  of  the  contract.  In  this  view  the 
real  nature  of  the  transaction,  together  with  other  evidence  seems  to 
raise  the  issue  of  Howeth's  authority.  This  issue  was  very  fully  and 
fairly  submitted  to  the  jury,  the  court  distinctly  instructing  them  that 
no  statement  made  by  the  local  agent,  Howeth,  could  be  considered, 
unless  the  jur}'  found  that  the  appellant  had  authorized  him  to  make 
the  same. 

It  is  insisted  that  the  court  should  have  instructed  the  jury  as  was 
requested  by  appellant,  to  the  effect  that  the  fact  that  it  had  been  agreed 
that  Mitchell's  stock  payments  might  be  applied  by  him  to  his  loan 
at  the  time  of  repayment  thereof  would  not  render  the  loan  usurious. 
Admitting  that  such  was  the  effect  of  the  provision,  no  necessity  existed 
for  the  court's  so  singling  out  this  ^particular  circumstance.  It  waa 
but  one  of  many  relied  upon  by  appellee,  and  we  think  the  court  very 
fully  and  verv'  fairly  submitted  the  whole  case  to  the  jury  in  his  charge. 

We  conclude  that  there  was  no  reversible  error  on  the  trial  below, 
and  that  the  judgment  should  in  all  things  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Chicago^  Bock  Island  &  Texas  Railway  Company  v.  J.  M. 

Williams. 

Decided  November  10,  1906. 

1. — ^Personal  Injuries — ^Release. 

When  a  party  executes  a  release  of  all  claim  for  personal  injuries,  before 
he  can  avoid  the  same  he  must  show  not  only  that  he  was  ignorant  of  the  true 
nature  and  effect  of  the  release  executed  by  him,  but  that  the  want  of  knowledge 
in  these  respects  was  procured  or  induced  by  some  act  of  the  other  party 
amounting  to  fraud. 

2. — Same — ^Evidence. 

In  a  case  where  the  evidence  showed  that  the  plaintiff  could  read  and  write, 
that  he  well  understood  that  he  was  settling  his  claim  for  personal  injuries  in 
consideration  of  his  being  paid  one  dollar  and  a  half  a  day  for  the  time  lost 
by  him,  and  it  was  also  understood  and  agreed  that  twenty  days  would  be 
ample  time  for  his  recovery,  that  the  parties  were  mistaken  in  the  length  of 
time  the  plaintiff  would  be  disabled  would  not  of  itself  be  sufficient  to  avoid 
the  release. 

Appeal  from  the  District  Court  of  Wise  County.  Tried  below  before 
Hon.  J.  W.  Patterson. 

N.  H.  Lassiter,  Robert  Harrison  and  T.  J.  McMurrdy,  for  appellant. 
— There  is  no  evidence  in  this  record  that  the  claim  agent,  by  his 
representations  and  acts,  fraudulently  and  designedly  led  the  plaintiff 
to  believe  that  the  release  signed  by  him  was  only  a  receipt  for  thirty 
dollars  and  an  agreement  to  accept  $1.50  per  day  for  the  time  he  was 
unable  to  work.  The  evidence  wholly  fails  to  show  any  fraud  or  mis- 
representation on  the  part  of  the  claim  agent,  and  it  was  error  to  sub- 
mit this  issue  under  the  evidence  in  this  record.  Gulf,  C.  &  S.  F.  Rv. 
Co.  V.  Fenn,  76  S.  W.  Eep.,  597;  McGee  v.  Verity,  71  S.  W.  Eep.,  472; 
Hurt  V.  Wallace,  49  S.  W.  Eep.,  675 ;  Houston  &  T.  C.  Ey.  Co.  v.  Mc- 
Carty,  94  Texas,  301;  May  v.  San  Antonio  &  A.  P.  Townsite  Co.,  85 
Texas,  504. 

R,  E.  Carswell,  for  appellee. 

CONNEE,  Chief  Justice. — On  a  former  appeal  a  judgment  in  ap- 
pellee^s  favor  for  damages  for  personal  injuries  was  reversed  by  this 
court  because  of  an  erroneous  charge  in  submitting  issues  relating  to  a 
release  of  the  damages  sought  that  had  been  executed  by  appellee  and 
pleaded  by  appellant.  See  83  S.  W.  Eep.,  248.  The  evidence  shows 
without  dispute  that  the  release  in  question  is  in  form  an  unconditional 
and  absolute  release  of  the  appellant  company  from  all  damages  arising 
from  the  injuries  made  the  basis  of  this  suit  It  is  also  undisputed 
that  appellee  executed  the  release  as  pleaded,  but  he  alleges  in  avoidance 
thereof  that  the  settlonient  made  between  himself  and  one. of  the  appel- 
lant's agents  was  upon  terms  and  conditions  different  from  those  stated 
in  the  release  pleaded;  that  the  release  as  pleaded  had  not  been  read 
by  hira,  and  that  he  had  been  prevented  from  reading  it  through  the 
fraud  and  misrepresentation  of  appellant's  said  agent.  This  we  deem 
to  be  the  vital  issue  in  this  case.    As  stated  by  us  on  the  former  appeal, 
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*'before  he  would  be  authorized  to  recover  in  this  case  the  appellee  will 
be  required  to  show  not  only  that  he  was  ignorant  of  the  true  nature 
and  effect  of  the  release  executed  by  him,  but  that  the  want  of  knowl- 
edge in  these  respects  was  procured  or  induced  by  some  act  of  the  ap- 
pellant amounting  to  fraud.  It  is  undisputed  that  appellee  was  able 
to  read  and  could  have  read  the  instrument  executed  bv  him,  and  his 
failure  to  do  so  can  only  be  excused  by  a  replication  of  fraud  upon  the 
part  of  the  company^s  representative.^^  On  this  appeal  it  is  insisted 
in  various  forms  that  the  evidence  wholly  fails  to  relieve  appellee  from 
the  effect  of  the  release,  and  with  this  contention  we  feel  that  we  must 
agree.  Appellee  has  not  favored  us  with  a  brief,  but  the  evidence  upon 
the  issue  under  consideration  as  set  out  in  the  stenographic  report  is 
substantially  as  follows: 

On  plaintiff's  examination  as  a  witness:  "Q.  Now,  just  tell  the 
jury  all  that  happened  when  Mr.  Williams,  the  claim  agent,  came  to  see 
you.  A.  Mr.  WiUiams  came  to  my  house.  Dr.  Funk  left  on  Wednes- 
day, and  Friday  or  Thursday  Mr.  Williams  came;  when  he  came  to 
the  door  I  had  just  got  out  of  bed,  had  been  up  five  or  six  or  seven 
minutes;  he  came  to  the  door,  I  think  the  north  door;  I  think  the  north 
door  was  shut;  I  had  just  been  out  of  bed  five  or  six  or  seven  minutes, 
when  he  came  and  knocked  at  the  door.  He  came  in  and  said,  ^Good 
morning,  Mr.  Williams;  I  am  glad  to  see  you  getting  along  as  well  as 
you  are;'  and  I  spoke  to  him  and  said,  ^good  morning,  Mr.  Williams,  I 
am  glad  to  be  alive.'  He  sat  down  and  we  talked  on  other  subjects, 
first  one  thing  and  then  another;  then  he  began  talking  about  a  settle- 
ment in  about  these  words:  ^Some  one  on  the  east  side  told  me  vou 
were  talking  about  suing  us,  and  I  thought  I  had  better  come  by  and 
see  you.'  I  says,  ^Mr.  Williams,  I  never  said  a  word  in  the  world  about 
suing  the  railroad;  some  that  come  in  say  T  ought  to  have  $50,  some 
$100  and  some  $200;  but  I  don't  want  to  rob  the  railroad  company, 
even  if  I  could.'  I  says,  ^AU  I  want  is  my  time;  I  am  only  getting 
$1,50  a  day ;  that  is  all  I  would  have  got  if  I  had  not  got  hurf ;  all  I 
ask,  Mr.  Williams,  is  to  place  me  where  I  was;  all  I  want  is  $1.50  a 
day  until  I  get  well ;  that  is  all  I  would  have  got  if  I  had  not  got  hui^t.' 
*Well,'  he  says,  Ve  are  perfectly  willing  to  do  that,'  and  he  got  up  and 
went  back  to  the  door  where  he  had  put  his  valise  and  got  a  paper; 
he  said,  ^I  come  by  to  see  Dr.  Funk  this  morning,  and  Dr.  Funk  says, 
'On  the  last  visit  I  told  him  he  would  be  up  in  six  or  seven  days,'  but 
.1  will  make  it  seven  or  eight  days  from  now  and  make  out  your  time 
for  twenty  days  and  give  you  a  check  for  $30,  to  give  you  plenty  of  time 
to  get  well.'  I  says,  'Whenever  I  am  well  I  am  satisfied,'  and  I  made 
the  reply  again,  'I  don't* want  to  rob  a  railroad  company,  even  if  T 
could.'  He  wrote  out  the  contract  and  said,  'Sign  right  here.'  and 
pointed  where  he  wanted  me  to  sign,  and  then  he  asked  my  wife  to 
sign;  she  was  a  little  timid  about  it,  but  I  told  her  to  sign  it.  After  I 
signed  it  and  Delia  signed  it,  he  stayed  a  few  minutes  and  left.  Q.  Is 
that  all  that  happened  between  you  and  Mr.  Williams?  A.  Yes.  Q. 
You  signed  the  voucher?  A.  Yes,  I  signed  it.  Q.  Is  that  all  that 
was  said?  A.  That  is  all  that  I  remember.  Q.  That  is  all  that 
was  said  about  this  transaction  ?  A.  That  is  all  I  remember.  Q.  Mr. 
Williams  gave  you  a  check  for  $30  didn't  he  ?    A.    Yes.    Q.    How  long 
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did  you  keep  the  check  before  you  cashed  it?  A.  A  day  or  two/'  It 
appears  in  statement  of  facts,  page  40,  that  the  witness  could  read,  as 
he  there  read  to  the  jury  the  release  which  he  signed.  On  statement  of 
facts,  page  41,  he  was  asked :  "Q.  Did  you  read  it  ?  A.  No.  sir.  Q. 
Did  Williams  prevent  you  from  reading  it?  A.  Xo,  sir,  he  didn't  ask 
me  to  read  it.  Q.  You  didn't  ask  to  read  it?  A.  No,  sir.  Q.  You 
didn't  ask  him  to  read  it  to  you?  A.  No,  sir."  It  appears  on  state- 
ment of  facts,  page  42,  that  the  check,  which  he  kept  for  two  or  three 
days  before  cashing,  recited  that  it  was  "for  release  from  injury  re- 
ceived at  Bridgeport  February  12,  1903,  while  pinching  a  coal  car  oflE 
scales."  Under  direct  examination  by  his  counsel  he  again  stated  the 
conversation  between  him  and  Williams,  as  follows:  "Q.  What  did 
Williams  say  while  he  was  writing?  A.  He  said  he  came  bv  the 
doctor's,  and  he  said  on  his  last  visit  that  I  would  be  up  in  six  or 
seven  days,  but  he  would  make  it  for  seven  or  eight  days  more  and  make 
out  my  time  for  twenty  days  and  give  me  $30,  and  he  said,  'that  will 
give  you  plenty  of  time  to  get  well.'  I  says,  ^Mr.  Williams,  when  I 
am  well,  I  am  satisfied.'  He  went  over  to  the  door  and  got  the  release 
out  of  his  valise,  and  wrote  a  few  minutes,  and  gave  it  to  me  and  my 
wife  to  sign.  He  said,  *Sign  right  here,'  and  I  took  it  and  signed  it. 
Q.  Did  he  propose  to  read  it  to  you?  A.  No,  sir.  Q.  Did  he  explain 
what  it  was  ?  A.  No,  sir,  he  never  said  a  word  about  what  it  was ;  just 
brought  it  to  me  and  pointed  his  finger  on  the  line  and  said,  *Sign 
here.'     Q.     Did  you  ask  him  to  read  it?     A.     No,  Sir.'" 

Mrs.  ■  Williams,  appellee's  wife,  testified  as  follows :  "Q.  Do  you 
know  this  Mr.  Williams,  the  claim  agent?  A.  Yes.  Q.  Did  he  come 
to  your  house?  A.  Yes.  Q.  Do  you  recollect  when  it  was?  A.  It 
was  the  19th  of  February.  Q.  Was  that  the  first  time  you  ever  saw 
him?  A.  Yes.  Q.  What  occurred  when  he  came?  A.  Mr.  Wil- 
liams came  in  and  said,  ^I  am  glad  to  see  you  getting  along  as  you  are,' 
and  Mr.  Williams  said,  ^I  am  glad  I  am  alive,  I  run  a  narrow  risk  of 
getting  killed.'  Mr.  Williams  said,  ^Some  body  on  the  south  side  said 
I  had  hotter  come  and  see  Mr.  Williams  a?  ho  was  liable  to  sue  us,  but 
I  said  I  knowed  that  man  Williams.'  Mv  husband  said,  ^I  did  not  sav 
anything  about  suing  the  railroad  company,  I  said  that  T  thought  they 
ought  to  give  mo  $1.50  a  day  until  I  was  well  and  pay  my  doctors 
bills,'  and  Mr.  Williams  said  they  would  agree  to  do  that.  Q.  Who 
agreed  to  do  it?  A.  The  claim  agent.  Q.  What  did  he  do?  A.  He 
got  up  and  went  and  got  his  papers  and  went  to  writing;  he  said,  ^the 
doctor  said  you  would  be  able  to  go  to  work  in  six  or  seven  days,  but  I 
will  make  it  seven  or  eight  days  longer  and  give  you  twenty  days  and* 
give  you  a  check  for  $30.'  Q.  What  did  Mr.  Williams  say?  A.  Why 
he  says,  ^Vhen  I  am  well,  I  am  satisfied,  at  $l.oO  a  day.'  Q.  What 
did  he  do?  A.  He  handed  the  paper  to  sign.  Q.  Handed  it  to  whom? 
A.  He  handed  it  to  Mr.  Williams.  Q.  What  did  he  say?  A.  He 
showed  him  where  he  wanted  him  to  sign.  Q.  Did  he  say  anything? 
A.  If  he  said  anything,  I  did  not  hear  him,  and  I  was  sitting  near. 
Q.  Where  were  you?  A.  I  was  sitting  there  opposite  the  stove  and 
thev  were  sitting  on  the  other  side.  Q.  \Miat  did  he  sav  to  vou?  A. 
He  said  sign  it,  and  put  his  finger  where  ho  wanted  me  to  sign  it  and 
I  signed  it.     Q.    What  did  he  do  then?    A.     He  handed  my  husband 


woe.]  C.  R.  I.  &  T.  Ry.  Co.  v.  Williams.  171 

the  draft  and  he  handed  it  to  me  and  I  laid  it  in  the  clock.  Q.  How 
long  did  it  stay  in  the  clock?  A.  I  taken  it  out  when  he  started  off  and 
handed  it  to  him  and  told  him  he  had  better  take  it  and  get  the  money 
on  it.  Q.  When  was  that?  A.  On  Saturday  evening.  Q.  Was  that 
all  that  occurred?    A.    Yes." 

On  April  15  appellee  wrote  the  following  letter  to  the  claim  agent: 
'Bridgeport,  Texas,  4-15-03.  Mr.  Williams.  Your  letter  to  hand,  and 
contents  noted.  Mr.  Williams,  I  am  not  contending  that  we  did  not 
settle  I  thaut  we  settled,  and  now  I  will  tel  you  why  I  thaut  we  settled, 
you  come  to  my  house  and  sed,  I  am  glad  you  are  getting  alonge  so 
well  and  then  you  sed  about  these  words,  someone  told  me  I  had  better 
be  getting  over  to  see  Mr.  Williams  he  is  lible  to  suie  or  something  to 
that  effect,  then  I  sed  No  Mr.  Williams  all  I  ask  or  have  sed  was  that 
the  company  ought  to  pay  me  for  my  time  and  that  was  all  I  ask.  So 
you  sed,  I  came  by  the  doctor  and  he  said  you  would  be  able  to  go  to 
work  in  5  or  6  days  and  then  you  added  and  sed  I  will  extend  it  one 
week  longer  to  be  sure  to  give  you  plenty  time,  then  I  said  again  all  I 
want  is  my  time  and  I  dont  want  to  rob  a  railroad  because  I  could  and, 
this  is  what  I  though  we  settled  on  was  my  time  so  I  was  not  to  bother 
the  company  for  anything  only  my  disablet  time  you  wrote  the  papers 
and  I  and  my  wife  sind  them.  When  you  had  gon  out  thru  the  gate  my 
wife  sed  to  me,  now  if  you  are  able  to  go  to  work  in  three  weeks  you 
get  no  more,  I  sed  no,  unless  I  am  still  unable  I  have  settled  with  them 
only  for  my  time  so  this  is  the  reason  I  wrote  to  you,  when  I  saw  that 
I  was  not  going  to  be  able  in  that  time  for  a  watching  job  as  a  favor 
to  the  company  and  to  sho  that  I  was  not  trying  to  get  their  money  for 
nothing  while  they  were  actually  dew  my  time  so  Mr.  Williams  I  am 
no  man  to  keep  up  a  disturbance  Mr.  Williams,  I  will  be  at  the  train 
Satterday  but  if  the  company  has  drop  me  other  rangements  to  get  it, 
I  worked  one  hour  yesterday  and  about  a  couple  to-day  I  wil  be  honest 
with  you  I  don't  believe  I  wil  be  able  soon  or  ever  to  do  a  days  work 
by  strength  as  well  as  my  brest  is  a  failure.    Respt,  J.  M.  W." 

We  think  this  evidence  wholly  wanting  in  that  probative  force  nec- 
essary to  set  aside  the  formal,  absolute  discharge  executed  by  appellee. 
To  our  minds  the  evidence  leaves  no  doubt  that  appellee  well  understood 
that  he  was  making  a  settlement  for  the  damages  resulting  from  the 
injuries  pleaded  in  this  case  upon  the  terms  of  his  being  paid  a  dollar 
and  a  half  a  day  for  the  time  lost  by  him,  and  that  it  was  likewise  then 
understood  that  the  period  of  twenty  days  would  be  ample  time  within 
which  appellee  would  entirely  recover.  The  difficulty  is  his  recovery 
from  injury  was  not  as  then  anticipated.  It  is  well  established  that 
voluntary  settlements  are  favored  and  that  "if  a  doubt  or  dispute  exists 
between  parties  with  respect  to  their  rights,  and  all  have  the  same 
knowledge  concerning  the  circumstances  involving  those  rights,  and 
there  is  no  fraud,  misrepresentation,  concealment  or  other  misleading 
incident,  a  compromise  into  which  they  have  voluntarily  entered  must 
stand  and  be  enforced,  although  the  final  issue  may  be  different  from 
that  which  was  anticipated,  and  although  the  disposition  made  by  the 
parties  in  their  agreement  may  not  be  that  which  the  court  would  have 
decreed,  had  the  controversy  been  brought  before  it  for  decision."     See 
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the  case  of  Houston  &  T.  C.  By.  Co.  v.  MeCarty,  94  Texas,  301,  and 
authorities  therein  cited. 

It  follows,  we  think,  that  the  judgment  must  be  reversed,  and  inas- 
much as  the  case  has  been  twice  tried  with  full  opportunity  for  the 
presentation  of  all  existing  testimony  relating  to  the  issue,  we  think 
in  the  interest  of  the  litigants  that  an  end  should  be  brought  to  the 
case  and  the  judgment  be  now  and  here  rendered  for  appellant,  and  it 
is  so  ordered. 

In  view  of  appellee's  request  for  additional  conclusions,  we  have  con- 
sidered the  assignments  not  disposed  of  by  our  opinion,  but  find  no 
reversible  error  presented  thereby.  This  is  intended  to  include  the 
conclusion  that  the  evidence  supports  an  inference  of  negligence  on 
the  part  of  the  operatives  of  appellant's  engine,  in  not  exercising  due 
care  to  ascertain  appellee's  dangerous  position  at  the  time  the  coupling 
was  made,  and  that  such  negligence  was  the  proximate  cause  of  the 
injury. 

Reversed  and  rendered. 

Writ  of  error  refused. 


St.  Louis,  San  Francisco  &  Texas  Bailway  Company  v.  A.  B. 

Knowles  et  al. 

Decided  November  ID,  1906. 

1. — Submitting  Issue  Without  Evidence — ^When  Harmless. 

When  the  court,  in  a  suit  for  personal  injuries,  submits  in  its  main  charge 
a  ground  of  negligence  not  warranted  by  the  evidence,  and  at  the  request  of  the 
defendant  gives  a  special  charge  by  which  said  ground  of  negligence  was  prac- 
ticaUy  withdrawn  from  the  jury,  the  error  was  not  cause  for  reversal,  espe- 
cially in 'the  absence  of  an  assignment  distinctly  complaining  of  the  same. 

8. — ^Error  Against  Codefendant. 

Where,  in  a  suit  against  two  defendants,  each  of  the  defendants  endeavors 
to  show  that  the  other  is  exclusively  liable,  and  a  verdict  is  rendered  against 
only  one  of  the  defendants,  error  in  the  charge,  and  other  matters  affecting  the 
issue  between  the  plaintiff  and  the  other  defendant  only,  can  not  be  complained 
of  by  the  defendant  against  whom  the  verdict  is  rendered. 

8. — ^Misconduct  of  Attorney,  not  Cause  for  Beversal,  When. 

In  a  suit  against  two  defendants,  and  judgment  is  rendered  against  only 
one,  the  misconduct  of  the  attorney  for  the  successful  defendant,  calculated  to 
prejudice  the  other  defendant,  is  not  cause  for  reversal  of  the  judgment  obtained 
by  the  plaintiff  when  the  court  properly  charges  the  jury  against  the  effects 
of  such  misconduct. 

4. — ^Personal  Injury — Settlement — ^Effect. 

Where,  in  a  suit  for  personal  injury  against  two  defendants,  one  of  said 
defendants  settled  with  several  passengers  for  injuries  sustained  by  them  in  the 
same  collision,  and  such  passengers  testified  as  witnesses  in  behalf  of  said  de- 
fendant in  the  case  on  trial,  the  court  properly  limited  the  effect  of  the  evi- 
dence of  settlement  to  the  credibility  of  said  witnesses,  and  refused  to  allow  the 
jury  to  consider  such  settlements  as  an  admission  of  liability  on  the  part  of 
the  defendant  making  said  settlements. 

5. — Hearing  Bell  or  Whistle. 

It  is  competent  for  witnesses,  who  were  in  a  proper  position,  to  testify  that 
they  could  have  heard  the  whistle  or  bell  if  it  had  been  sounded. 
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6. — ^Amount  of  Damages — Occupations. 

As  bearing  upon  the  amount  of  damages  it  was  competent  for  plaintiff  to 
state  the  previous  occupations  he  had  followed  and  his  inability  to  follow  the 
same  since  his  injury. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

C.  H,  Yoakum,  West,  Chapman  &  West  and  Theodore  Mack,  for 
appellant. — Every  railway  crossing,  whether  it  be  in  the  country  or  in  a 
ciiy,  is  necessarily  dangerous,  and  the  recognized  fact  that  such  crossing 
is  dangerous  does  not  impose  the  duty  upon  a  railroad  to  maintain  a 
flagman  or  watchman  at  such  crossing.  It  is  only  in  those  cases  where 
particular  crossings  are  so  peculiarly  or  extraordinarily  dangerous  thai 
prudent  persons  could  not  use  public  crossings  in  safety  that  the  rules 
of  law  demand  that  a  flagman  or  watchman  be  stationed  there.  Mis- 
souri, K.  &  T.  Ey.  V.  Magee,  92  Texas,  620 ;  Texas  &  Pac.  Rv.  v.  Warren, 
32  S.  W.  Rep.,  578;  Grand  Trunk  Ry.  v.  Ives,  144  U.  S.",  422;  Free- 
man V.  Duluth,  S.  S.  &  A.  Ry.,  3  Law  Rep.  Ann.,  594;  Newport  News, 
etc.,  Ry.  V.  Stewart,  36  S.  W.  Rep.,  528 ;  English  v.  Southern  Pac.  Ry., 
35  Law  Rep.  Ann.,  155. 

The  court  erred  in  its  charge  to  the  jury,  wherein  the  following 
language  was  used:  ^^y  the  term  'proximate  cause,'  as  used  in  this 
charge,  is  meant  the  efBcient,  moving  cause  without  which  the  accident 
in  question  would  not  have  occurred;*'  for  that  said  definition  is  gen- 
eral, vague,  uncertain,  misleading  and  furnishes  no  aid  whatever  to 
the  jury  in  applying  the  law  of  the  case  to  ^he  facts.  Rev.  Stats.,  art. 
1317;  Jones  v.  George,  61  Texas,  353;  Eames  v.  Texas  &  N.  0.  Ry., 
63  Texas,  666;  Missouri,  K.  &  T.  Ry.  v.  McPadden,  89  Texas,  146; 
Mexican  Natl.  Ry.  v.  Mussette,  24  S.  W.  Rep.,  520;  Texas  &  P.  Ry.  v. 
Bigham,  90  Texas,  223;  Milwaukee  Ry.  v.  Kellogg,  94  U.  S.,  474; 
Bailey  on  Master  and  Servant,  sec.  1030-1031. 

The  language,  "And  in  the  light  of  all  the  attending  circumstances 
ought  reasonably  to  have  anticipated  that  the  train  would  or  might 
probably  run  into  said  street  car,  as  it  did,*'  is  a  charge  upon  the  weight 
of  the  evidence  and  misleading.  Moore  v.  Northern  Texas  T.  Co.,  15 
Texas  Ct.  Rep.,  354-357 ;  Texas  &  P.  Ry.  Co.  v.  Bigham,  90  Texas,  227. 

A  defendant  is  entitled  to  demand  the  giving  of  a  special  charge 
grouping  the  specific  facta  upon  which  he  relies  for  a  verdict  in  his 
favor.  An  affirmative  presentation  of  the  negative  side  of  a  question 
can  not  be  denied  a  defendant  who  has  properly  prepared  and  presented 
a  request  therefor.  Missouri,  K.  &  T.  Ry.  v.  McGlamory,  89  Texas, 
635 ;  Missouri,  K.  &  T.  Ry.  v.  Rogers,  91  Texas,  58 ;  Texas  Trunk  Ry. 
v.  Ayres,  83  Texas,  268;  Western  U.  Tel.  Co.  v.  Andrews,  78  Texas, 
305 ;  Southern  Construction  Co.  v.  Hinkle,  89  S.  W.  Rep.,  309 ;  Western 
IT.  Tel.  Co.  V.  Stacy,  41  S.  W.  Rep.,  101. 

In  a  personal  injury  suit  w^here  objection  to  damaging  testimony  is 
erroneously  overruled  by  the  court,  and  counsel  offering  the  testimony 
withdraws  the  question  after  having  insisted  on  the  evidence  and  getting 
the  evidence  in,  the  unsworn  testimony  or  gratuitous  statement  of 
counsel  who  had  offered  the  testimony,  that  the  testimony  was  admissible, 
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but  withdrawn  in  order  to  avoid  any  question  about  it,  and  not  caring 
to  get  into  legal  technicalities  on  the  subject,  there  being  enough  left 
in  the  case  without  going  into  these  matters,  is  improper  and  prejudi- 
cial to  the  rights  of  the  defendant,  when  made  in  the  presence  of  the 
jury,  and  consequently  erroneous.  Western  U.  Tel.  Co.  v.  Perry,  95 
Texas,  645;  Harn^  Bros.  v.  Brady,  86  S.  W.  Bep.,  615. 

Where  two  corporations  are  sued  as  joint  tort  feasors,  and  the  ques- 
tion of  liability  of  each  is  sharply  contested,  and  the  evidence  as  to 
liability  is  sharply  conflicting,  it  is  prejudicial  error  and  harmful  for 
one  of  the  counsel  to  state  in  the  presence  of  the  jury  that  he  tried  to 
get  the  other  corporation  to  come  in  and  settle,  such  statement  being 
calculated  to  arouse  the  prejudices  of  the  jurv.  Harrv  Bros.  v.  Bradv, 
86  S.  W.  Eep.,  615;  St.  Louis  Brewing  Co.\.  Kaltenbach,  84  S.  W. 
Eep.,  152. 

It  is  error  for  the  court  to  admit  testimony  tending  to  show  that 
certain  witnesses  in  certain  situations  distant  from  the  engine,  could, 
in  their  opinion,  have  heard  the  bell  had  it  been  ringing.  Evidence  of 
that  character  is  irrelevant  and  immaterial,  and  involves  the  opinion 
of  the  witnesses  upon  a  matter  about  which  no  opinion  can  be  given, 
usurps  the  province  of  the  jury  and  should  have  been  excluded  upon 
proper  pbjections.  Galveston,  H.  &  S.  A.  Ry.  v.  Garteiser,  29  S.  W. 
Rep.,  940,  941 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Duelm,  23  S.  W.  Rep.,  596. 

R,  L,  Carloch,  for  appellee  Knowles. 

Capps  &  Cantey  and  Hanger  &  Short,  for  appellee  traction  company. 

STEPHENS,  Associate  Justice. — The  ground  of  recovery  in  this 
case  was  the  negligence  of  appellant  in  producing  a  collision  between 
one  of  its  freight  trains  and  a  street  car  operated  by  the  Northern  Texas 
Traction  Company  on  the  main  thoroughfare  leading  from  the  city  of 
Fort  Worth  to  the  town  of  North  Fort  Worth,  in  which  car  appellee, 
with  many  others,  was  a  passenger.  The  collision  took  place  February 
1,  1905,  about  6:30  o'clock  a.  m.,  before  it  was  yet  light,  the  weather 
being  cloudy  and  drizzly.  The  street  car  was  going  south,  toward  the 
city  of  Fort  Worth,  and  the  freight  train  was  going  northeast,  with 
three  stock  or  box  cars  in  front  of  the  engine,  which  cut  off  the  head- 
light so  as  to  render  it  difficult  for  people  at  or  near  the  crossing  to 
discover  the  approach  of  the  train.  This  freight  train,  which  was  a  long 
one,  had  just  started  on  its  usual  journey  from  Fort  Worth  to  Sherman, 
pushing  the  cars  in  front  of  the  engine  as  far  as  the  stock  yards, 
situated  just  beyond  the  crossing,  to  save  the  trouble  of  switching.  The 
evidence  was  conflicting  as  to  whether  the  train  operatives  gave  the 
usual  and  required  signals  of  the  approach  of  the  train,  or  whether 
there  was  a  brakeman  with  a  light  on  any  of  the  cars  in  front  of  the 
engine,  and  if  there  was,  whether  he  kept  a  proper  lookout.  The  street 
car,  which  was  an  electric  car,  was  brightly  lighted,  and,  according  to 
the  great  preponderance  of  the  testimony,  was  stopped  within  a  few 
feet  of  the  railroad  track  just  before  the  attempt  was  made  to  cross,  but 
the  operatives  failed  to  discover  the  approach  of  the  freight  train, 
although  they  looked  up  and  down  the  track.     The  evidence  was  also 
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conflicting  as  to  the  speed  of  the  freight  train,  the  estimates  of  the 
witnesses  ranging  from  six  to  twelve  miles  an  hour,  but  the  demolished 
condition  of  the  street  ear  and  the  great  distance — fifty-nine  feet — it 
was  found  from  the  crossing  after  the  collision,  would  seem  to  indicate 
that  no  witness  overestimated  the  speed  of  the  train.  No  watchman  had 
been  provided  by  the  railway  company  to  guard  against  accidents  at 
this  crossing,  which  was  very  extensively  used  by  the  public,  being  the 
main  thoroughfare  between  Port  Worth  and  North  Fort  Worth  and 
over  which  two  street  car  companies  operated  cars,  and  in  proximity 
to  which  was  a  large  cold  storage  building  so  situated  as  to  obstruct 
in  a  measure  the  view  to  the  southwest  of  those  going  south  toward  the 
crossing. 

Appellee  sustained  serious  personal  injuries  and  recovered  a  verdict 
and  judgment  for  ten  thousand  dollars  against  the  railway  company, 
but  failed  to  recover  anything  against  the  traction  company,  and  from 
that  judgment  the  railway  company  alone  appeals. 

The  issues  suggested  by  the  above  statement  were  correctly  submitted 
in  the  charge  of  the  court,  and  the  verdict  of  the  jury  was  clearly 
warranted  by  the  evidence.  Indeed,  it  would  be  difficult  to  account  for 
the  accident  on  any  reasonable  theory  entirely  consistent  with  the 
exercise  of  due  care  on  the  part  of  appellant.  However,  the  theory  was 
advanced  by  appellant  that  the  street  car  unexpectedly  started  to  cross 
the  railway  track  without  first  making  the  usual  stop  to  see  if  the  way 
was  clear,  and  some  testimony  was  oifered  in  support  of  this  theor}% 
which  was  distinctly  submitted  to  the  jury  in  subdivision  9-A  of  the 
charge,  but  the  great  preponderance  of  the  evidence  was  to  the  con- 
trary. 

Whether  the  evidence  raised  the  issue  of  appellant^s  liability  on  the 
ground  of  its  failure  to  provide  a  flagman  or  watchman  at  the  crossing, 
which  was  one  of  the  issues  submitted,  is  not  quite  so  clear  to  the 
writer,  though  we  are  inclined  to  the  opinion  that  it  did.  But  how- 
ever this  may  be,  the  xiharge  submitting  this  issue  does  not  seem  to  be 
distinctly  complained  of  on  the  ground  that  the  issue  was  not  raised 
by  the  evidence.  Besides,  while  the  issue  was  submitted  in  the  main 
charge  as  one  of  the  several  grounds  of  recovery,  it  seems  to  have  been 
practically  withdrawn  by  the  following  special  charge  given  at  the 
request  of  appellant:  "If  the  jury  believe  from  the  evidence  that  the 
defendant  railway  company  approached  the  crossing  where  the  accident 
occurred  at  a  reasonable  rate  of  speed,  and  had  given  the  proper  statu- 
tory signals  with  reference  to  sounding  the  whistle  and  ringing  the 
bell,  and  was  not  guilty  of  negligence  with  reference  to  the  manner  in 
which  the  cars  were  handled  and  the  way  same  were  lighted,  and  was 
exercising  at  the  time  such  care  as  a  reasonably  prudent  person  would 
have  exercised,  then  in  such  event  said  railway  company  would  not  be 
liable,  and  the  jury  will  so  find." 

We  find  no  merit  in  the  criticism  of  the  court's  definition  and  ex- 
planation of  proximate  cause  when  applied  to  the  facts  of  this  case. 
Indeed,  we  do  not  very  well  see  any  room  for  controversy  on  that 
subject,  since  if  appellant  was  negligent  in  any  or  all  of  the  particulars 
specified  in  the  charge  given  at  its  request  and  quoted  above,  the  con- 
clusion seems  irresistible  that  the  accident  must  have  resulted  therefrom. 
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Appellant  sought  to  have  the  negative  phase  of  some  of  the  alleged 
grounds  of  negligence,  not  including,  however,  the  failure  to  provide  a 
flagman,  separately  and  aflBrmatively  submitted  to  the  jury  in  special 
charges,  but  we  think  the  submission  of  these  phases  of  the  issue  in 
general  terms  in  one  paragraph  of  the  charge,  as  was  done,  together 
with  the  affirmative  submission  set  out  in  the  special  charge  above 
quoted,  fully  met  the  requirements  of  the  rule  on  that  subject 

Complaint  is  made  of  the  charge  and  of  other  matters  affecting  the 
issue  between  appellee  and  the  traction  company,  but  we  fail  to  see 
what  interest  appellant  now  has,  or  ever  had  for  that  matter,  in  that 
controversy,  which  was  entirely  eliminated  by  the  verdict  True,  in  its 
own  protection  each  company  endeavored  on  the  trial  to  have  the  jury 
find  that  the  other  was  exclusively  liable,  but  unless  this  controversy 
was  waged  in  such  manner  as  to  prejudi^  the  rights  of  appeUant  in 
the  recovery  had  against  it  by  the  appellee,  it  has  no  ground  of  com- 
plaint in  this  court,  notwithstanding  its  ineffectual  attempt  to  make 
the  traction  company  a  party  to  the  appeal  by  including  it  in  the  appeal 
bond. 

Appellant,  however,  justly  complains  of  the  misbehavior  on  the  part 
of  one  of  the  advocates  for  the  traction  company  in  repeatedly  asking 
the  same  question  of  different  witnesses  after  the  court  had  ruled 
against  the  admissibility  of  the  testimony  thus  sought  to  be  elicited, 
which  was  so  clearly  inadmissible  that  the  attorney  could  not  reasonably 
have  supposed  that  he  had  a  right  to  ask  the  question  in  the  first 
instance,  much  less  to  repeat  it.  We  have  found  some  difficulty  in 
overruling  the  assignment  complaining  of  this  feature  of  the  trial,  but 
have  finally  concluded  that  the  recovery  to  which  the  appellee  was  so 
clearly  entitled  under  the  evidence  should  not  be  prejudiced  by  the 
conduct,  for  which  he  was  in  no  way  responsible,  of  an  attorney  for  an 
opposing  party,  which  at  most  amounted  to  an  insinuation  that  a  fact 
existed  which  the  court  would  not  permit  to  be  proved,  which  was  that 
conductors  on  appellant's  trains  had  quit  its  service,  or  threatened  to 
do  so,  on  account  of  their  being  required  to  push  box  cars  in  front  of 
engines  going  over  the  crossing  in  question.  This  method  of  handling 
box  cars  at  the  place  of  the  collision  was  so  obviously  at  variance  with 
the  dictates,  of  common  prudence  that  the  jury  could  not  well  have 
found  to  the  contrary,  and  as  the  circumstance  sought  to  be  elicited 
was  only  insinuated  and  then  ruled  to  be  inadmissible  by  the  court,  we 
feel  justified  in  holding  that  no  harm  resulted  from  the  misbehavior 
complained  of.  The  same  advocate  was  guilty  of  some  reprehensible 
side-bar  remarks  which  were  calculated  to  prejudice  the  jury  against 
appellant  and  bias  them  in  favor  of  the  traction  company  if  accepted  by 
the  jury  as  true,  but  the  court  instructed  them  not  to  consider  the 
remarks  and  we  have  no  reason  to  think  that  the  jury  did  not  observe 
the  instruction. 

It  seems  that  the  traction  company  had  made  settlement  with  several 
passengers  who  had  sustained  injuries  in  the  collision,  and  who  testified 
in  the  case,  their  testimony  being  favorable  to  the  traction  company 
and  unfavorable  to  the  railway  company,  and  the  fact  that  these  settle- 
ments had  been  made  was  therefore  put  in  issue  before  the  jury  to  affect 
the  credibility  of  their  testimony.    The  court  instructed  the  jury  not  to 


1906.]  Freeman  v.  Collier  Backet  Co.  177 

consider  this  testimony  for  any  other  purpose,  and  to  this  error  is 
assigned  on  the  ground  that  it  "could  and  should,  under  the  law,  have 
been  considered  by  the  jury  for  any  and  all  purposes,"  appellant  con- 
tending that  the  making  of  such  settlement  by  tiie  traction  company 
was  an  admission  of  liability  on  its  part;  but,  as  already  seen,  whether 
the  traction  company  should  or  should  not  have  been  held  liable  to 
appellee  is  no  longer  an  issue  in  the  case,  and  was  never  any  concern 
of  appellant's.  Besides,  we  are  inclined  to  the  opinion  that  the  testi- 
mony was  properly  limited. 

It  was  competent  for  the  witnesses  who  saw%  the  collision  to  state 
that  they  could  have  heard  tiie  bell  or  whistle  of  the  engine,  and  the 
court  did  not  err  in  so  holding. 

Nor  did  the  court  err  in  permitting  appellee  to  state  what  occupation 
he  could  have  followed  before  he  was  injured. 

Several  paragraphs  of  the  charge  have  been  criticised  for  assuming 
the  existence  of  given  facts,  but  we  do  not  so  read  them. 

The  objection  to  the  charge  on  the  measure  of  damages  involves  at 
most  an  error  of  omission,  which  must  be  charged  to  appellant,  as  no 
steps  were  taken  by  it  to  supply  the  omission.  The  judgment  is  there- 
fore affirmed. 

Affirmed. 

Writ  of  error  refused. 


Mary  Freeman  v.  Collier  Eacket  Company  et  al. 

Decided  November  12,  1906. 

1. — ^Mercliant'B   Stock — Landlord's   Lien — Eegrnlar   Course   of  Business. 

Where  a  retail  stock  of  merchandise  of  the  value  of  $17,000  is  sold  out  in 
job  lots  to  different  purchasers  within  a  period  of  forty-two  days  under  and  by 
means  of  a  ''closing  out"  advertisement,  the  sale  is  not  "in  the  regular  course 
of  business"  as  that  expression  is  used  in  the  statute  concerning  landlord  and 
tenant,  and  a  landlord  of  the  merchant  has  a  lien  upon  the  job  lots  so  sold  to 
secure  him  in  the  payment  of  the  rent  *of  the  storehouse  occupied  by  such  mer- 
chant. 

Z. — Statute  Construed. 

The  words  "to  the  tenant,"  as  written  in  article  3228  of  the  Revised  Stat- 
utes, held  to  mean  "by  the  tenant." 

8. — ^Amount  in  Controyersy — Jurisdiction. 

Where,  in  a  suit  for  rent  and  to  foreclose  a  landlord's  lien  upon  merchan- 
dise in  the  hands  of  a  purchaser,  it  was  alleged  that  the  merchandise  was  of 
the  value  of  $600,  the  District  Court  would  have  jurisdiction  although  it  de- 
veloped that  the  value  of  the  merchandise  was  less  than  $500. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Bobert  Q.  Street. 

Maco  &  Minor  Stewart  and  George  T.  Burgess,  for  appellant. — The 

landlord  of  a  merchant  tenant  has  a  lien  upon  the  stock  of  goods  and 

wares  en  masse  of  the  merchant  in  the  leased  premises,  as  a  security  for 

rent  due  and  to  become  due,  and  the  only  manner  in  which  the  goods 
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can  pass  from  the  tenant  to  a  third  party  free  of  the  landlord's  lien  i» 
by  a  sale  in  the  regular  course  of  business  of  the  tenant.  Bev.  Stats., 
art.  3261;  Marsalis  v.  Pitman,  68  Texas,  624;  Livingston  v.  Wright, 
68  Texas,  708;  Block  v.  Latham,  63  Texas,  414;  Allen  v.  Brunner,  75^ 
S.  W.  Bep.,  821 ;  York  v.  Carlisle,  19  Texas  Civ.  App.,  269. 

Harris  &  Harris,  for  appellees  Qarbade,  Eiband  &  Co. — That  question 
should  have  been  submitted  to  the  jury :  Wallace  v.  Southern  Oil  Co., 
91  Texas,  21;  Scripture  v.  Scottish  Co.,  20  Texas  Civ.  App.,  156; 
Galveston,  H.  &  S.  A.  By.  v.  Harris,  63  S.  W.  Bep.,  599 ;  McCartney  v. 
McCartney,  63  S.  W.  Bep.,  390;  Mitchell  v.  McLaren,  61  S.  W.  Bep., 
270;  Matula  v.  Lane,  bQ  S.  W.  Bep.,  112. 

As  to  usual  course  of  business:     Marsalis  v.  Pitman,  68  Texas,  624, 

James  B,  &  Oharles  J.  Stubbs,  for  appellees  E.  V.  Collier  and  Blum 
Hardware  Company. 

BEESE,  Associate  Justice. — Mary  Freeman,  appellant  herein, 
sues  the  Collier  Backet  Company,  Jake  Davis,  the  Blum  Hardware 
Company,  Garbade,  Eiband  &  Co.,  and  E.  V.  Collier,  the  purpose  of 
the  suit  being  to  recover  of  the  Collier  Backet  Company,  her  lessee,  and 
Jake  Davis,  its  guarantor,  the  rent  alleged  to  be  due  for  a  storehouse 
in  the  city  of  Galveston,  leased  by  appellant  to  said  Collier  Backet  Com- 
pany, for  a  period  of  forty-one  and  a  half  months,  ending  September  30, 
1904.  It  was  alleged  that  the  lessee  failed  to  pay  the  rent  for  the 
months  of  May,  June,  July,  August  and  September,  amounting  to 
$1,375,  which  was  due.  Appellant  also  seeks  to  hold  the  other  de- 
fendants, the  Blum  Hardware  Co.,  Garbade,  Eiband  &  Co.,  and  E.  V. 
Collier  to  the  extent  of  the  value  of  certain  goods  bought  by  them  of 
the  racket  company  which  were  alleged  to  be  covered  by  the  lien  for 
the  unpaid  rent. 

Defendants  Garbade,  Eiband  &  Co.,  the  hardware  company,  and  E. 
V.  Collier  answered  by  general  denial  and  specially  pleaded  that  the 
goods  purchased  by  them  from  the  racket  company  were  purchased  in 
the  regular  course  of  business  of  the  racket  company,  and  that  they 
took  them  relieved  of  the  lien  of  the  landlord  for  the  rent.  E.  V. 
Collier  and  the  hardware  company  also  pleaded  to  the  jurisdiction  of 
the  District  Court,  alleging  that  the  amounts  sought  to  be  recovered  of 
them  respectively  were  less  than  $500.    This  plea  was  overruled. . 

The  cause  was  tried  before  a  jury  and  resulted  in  a  verdict  in  favor 
of  plaintifE  against  the  racket  company  and  Jake  Davis  for  $1,157.35 
and  against  plaintiff  and  in  favor  of  the  other  defendants  as  to  plain- 
tiff's demands  against  them.  From  this  judgment  against  her  and  in 
favor  of  said  defendants  plaintiff  appeals. 

By  cross  assignment  of  error  defendants  E.  V.  Collier  and  the  Blum 
Hardware  Company  complain  of  the  action  of  the  court  in  overruling 
their  plea  to  the  jurisdiction. 

The  court  submitted  to  the  jury  the  issue  as  to  whether  or  not  the 
goods  purchased  by  Garbade,  Eiband  &  Co.,  E.  V.  Collier  and  the  Blum 
Hardware  Company  respectively  from  the  racket  company  were  pur- 
chased in  the  regular  course  of  business.  The  jury  were  instructed  that 
if  they  found  that  the  goods  were  purchased  in  the  regular  course  of 
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business  they  should  retnm  a  yerdict  for  said  defendants  respectively. 
If  they  were  not  so  purchased  the  verdict  should  be  against  them 
respectively  for  the  amount  of  their  respective  purchases,  except  as  to 
^Garbade,  Eiband  &  Co.,  whose  purchases  amounted  to  more  than  the 
rent  shown  to  be  due,  tiie  measure  of  recovery  against  them  being  the 
amount  of  the  rent  due. 

It  is  assigned  as  error  that  the  verdict  of  the  jury  is  contrary  to  the 
evidence.  Appellant  also  assigns  as  error  -the  refusal  of  the  court  to 
instruct  the  jury,  at  the  request  of  appellant,  that  the  sales  to  Qarbade, 
Eiband  &  Co.,  Blum  Hardware  Company,  and  E.  V.  Collier  were  not 
made  in  the  regular  course  of  business. 

From  the  undisputed  evidence  are  to  be  gathered  the  following  facts 
with  regard  to  the  sales  in  question:  The  Collier  Racket  Company 
were  lessees  of  appellant,  occupying  a  storehouse  in  the  city  of  Galves- 
ton under  a  written  lease  for  forty-two  and  a  half  months,  which  expired 
September  30,  1904.  Of  the  rent  for  May,  June,  July,  August  and 
September,  1904,  amounting  to  $1,375,  there  is  due  and  unpaid 
$1,157.35.  Jake  Davis  by  written  memorandum  at  the  foot  of  the  lease 
contract  guaranteed  the  payment  of  the  rent. 

On  March  1,  1904,  the  Collier  Racket  Company  began  what  is  known 
as  a  "closing  ouf*  sale.  The  purpose  of  the  sale  was  to  close  out  their 
entire  stock  and  go  out  of  business.  This  sale  was  advertised  in  the 
newspapers,  and  a  large  banner  was  stretched  across  the  sidewalk  in 
front  of  its  store  announcing  the  sale  and  offering  the  stock  in  bulk 
or  in  retail.  The  entire  stock  of  about  $17,000  was  disposed  of,  in 
various  amounts  and  to  various  purchasers,  in  about  forty-two  days, 
whereupon  the  racket  company  went  out  of  business  and  vacated  the 
premises,  leaving  unpaid  the  rent  for  the  balance  of  the  term,  that  is, 
for  the  months  of  May,  June,  July,  August  and  September. 

During  tlie  progress  of  this  closing  out  sale  the  defendants  purchased 
of  the  goods  in  the  leased  storehoiipe  in  amounts  as  follows:  Garbade, 
Eiband  &  Co.,  $1,355.31;  Blum  Hardware  Co.,  $199.67,  and  E.  V. 
Collier,  $221.  Garbade.  Eiband  &  Co.  bought  the  entire  stock  of  toys 
at  a  discount  of  thirty-three  and  one-third  percent  from  the  cost  price, 
and  the  entire  stock  of  crockery  at  twenty  percent  discount.  Other 
goods  were  sold  some  for  twenty  and  some  for  ten  percent  discount  from 
cost. 

The  racket  company  did  both  a  wholesale  and  retail  business,  but 
their  business  was  all  retail  and  in  small  quantities  except  about  ten 
or  fifteen  percent  at  wholesale. 

All  of  the  defendants  knew  that  the  racket  company  was  closing  its 
business,  and  disposing  of  its  entire  stock  for  the  purpose  of  going  out 
of  business.  The  sales  were  made  substantially  in  the  manner  in  which 
such  closing  out  sales  are  usually  made. 

It  is  provided  by  statute  that  all  persons  leasing  or  renting  any 
residence,  storehouse  or  other  building,  shall  have  a  preference  lien 
upon  all  the  property  of  the  tenant  in  such  residence,  storehouse  or 
other  building  for  the  payment  of  the  rents  due  and  that  may  become 
due.  (Art.  3251,  Rev.  Stats.)  It  is  further  provided,  however,  that 
such  lien  shall  not  attach  to  the  goods,  wares  and  merchandise  of  a 
merchant,  trader  or  mechanic,  sold  and  delivered  in  good  faith  in  the 
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regular  course  of  business  to  the  tenant.  (Rev.  Stats.,  art.  3238.)  The 
words  'Ho  the  tenant"  as  written  in  the  statute  have  been  construed  to 
be  intended  *T)y  the  tenant/*  (Marsalis  v.  Pitman,  68  Texas,  627.) 
It  was  clearly  the  intention  of  the  Legislature  to  exempt  from  th^ 
operation  of  the  landlord's  lien  goods  sold  in  good  faith  in  the  regular 
course  of  business  ^%j  the  tenant''  and  not  "to  the  tenant."  Any  other 
construction  would  destroy  the  lien  intended  to  be  given  for  any 
practical  use. 

In  Marsalis  v.  Pitman,  supra,  it  was  held  that  a  sale  by  a  tenant 
occupying  a  storehouse  as  a  merchant,  of  his  entire  stock  of  goods, 
then  on  the  rented  premises,  to  certain  of  his  creditors,  although  made 
in  good  faith,  was  not  "in  the  regular  course  of  business,"  and  that  the 
lien  of  the  landlord  on  suflBcient  of  the  goods  bought  by  one  of  the 
creditors  was  not  divested  by  the  sale.  It  may  be  that  the  court  rested 
its  opinion  upon  the  fact  that  the  goods  were  sold  to  creditors  in  satis- 
faction of  the  indebtedness  of  the  tenant,  as  in  the  case  of  Weil  v. 
McWhorter  (10  So.  Eep.,  131)  which,  however,  does  not  appear  from 
the  opinion.  In  this  view  it  can  not  be  said  that  the  case  is  of  any 
value  as  authority  in  determining  the  issue  as  to  whether  the  sales  in 
the  present  case  were  made  in  the  regular  course  of  business  within  the 
meaning  and  intent  of  the  statute. 

We  have  not  been  able  to  find  any  case  in  this  State  or  elsewhere 
that  throws  any  light  upon  the  question  involved.  The  decisions  upon 
the  question  of  what  is  "due  course  of  business"  in  the  transfer  of 
negotiable  instruments,  we  do  not  think  are  applicable. 

These  sales  were  made  openly  and  notoriously  for  the  purpose  of 
closing  up  the  business  of  the  tenant.  He  offered  the  entire  stock 
either  in  bulk  or  in  such  lots  and  quantities  as  suited  purchasers.  The 
sales  were  made  at  a  large  discount  from  the  cost  price,  which,  however, 
of  itself  would  not  have  been  of  much  importance.  The  entire  stock 
of  $17,000  was  thus  disposed  of  in  about  forty-two  days,  and  the  de- 
fendants here  knew  that  the  sales  were  thus  made  and  for  the  purpose 
indicated.  If  the  racket  company  had,  as  they  would  have  done  if  such 
a  purchaser  could  have  been  found,  sold  their  entire  stock,  in  one  sale, 
to  one  purchaser,  it  would  hardly  be  contended  that  such  a  sale  was 
"in  the  regular  course  of  business." 

That  the  tenant  failing  to  find  a  purchaser  for  the  entire  stock  in 
bulk,  but  still  in  pursuance  of  his  intention  to  sell  the  entire  stock, 
and  go  out  of  business,  sold  to  different  purchasers  in  larger  quantities, 
and  in  a  very  much  different  maimer  from  that  in  which  he  generally 
conducted  his  business,  we  think  would  be  equally  a  departure  from 
the  general  course  of  business.  The  general  course  of  the  tenant's  busi- 
ness was  to  sell  at  retail,  and  in  very  small  quantities,  the  evidence 
showing  the  average  number  of  sales  per  day  to  be  two  tliousand.  It  is 
true  that  not  all  of  his  sales  were  of  this  character,  and  that  he  some- 
times sold  in  larger  quantities,  but  such  sales  were  not  of  frequent 
occurrence  and  amounted  to  not  more  than  ten  or  fifteen  percent  of  his 
sales  generally.  Such  sales  as  were  made  to  defendants  can  not  be 
said  to  have  been  made  in  the  general  course  of  business.  The  general 
course  of  business  of  the  racket  company  was  to  buy  and  sell,  as  mer- 
diants,  such  articles  as  they  dealt  in,  and  in  this  way  to  conduct  a 
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regular  mercantile  business.     It  was  in  contemplation  of  such  business 
that  appellant  leased  the  premises. 

Appellees  contend  that  the  sales  made  to  them  were  according  to  the 
usual  course  of  business  in  case  of  sales  made  for  the  purpose  of  closing 
out  a  business.  With  equal  force  it  might  be  contended  that  a  sale  of 
the  entire  stocky  to  one  purchaser  in  one  sale,  was  in  the  usual  course 
of  business  in  way  of  closing  out  sale,  but  a  closing  out  sale,  such  as 
this  was,  was  itself  out  of  the  general  course  of  business. 

The  primary  purpose  of  the  statute  is  to  give  the  owner  of  the 
building  a  lien  on  the  goods,  wares  and  merchandise  of  his  tenant  to 
secure  the  payment  of  the  rent.  As  the  provision  giving  this  lien, 
unless  qualified  in  some  way,  would  so  embarrass  a  merchant  and  trader 
in  the  general  conduct  of  his  business  as  to  operate  a  serious  restraint 
upon  trade,  an  exception  was  made  in  case  of  such  goods  as  might  be 
disposed  of  in  the  general  course  of  business  by  the  tenant.  This 
purpose  of  the  law  emphasizes  the  view  we  take  of  it  in  its  application 
to  the  present  case. 

The  effect  of  the  undisputed  testimony  being  to  show  that  the  sales 
to  defendants  were  not  made  in  the  general  course  of  business,  the  jury 
should  have  been  so  instructed.  There  was  no  other  issue  in  the  case. 
"Upon  the  view  we  have  taken,  appellees  were  clearly  liable  to  appellant 
for  the  amount  of  their  respective  purchases,  and  the  trial  court  should 
have  so  adjudged. 

In  this  action  the  District  Court  had  jurisdiction  of  the  cause  as  to 
the  Blum  Hai'dware  Company  and  E.  V.  Collier  notwithstanding  the 
respective  amounts  of  sales  to  them  was  less  than  $500.  The  amount 
of  such  sales  to  each  of  said  defendants  was  alleged  to  be  $600.  The 
cross  assignment  of  error  of  these  defendants  is  overruled. 

Upon  this  state  of  the  record  the  judgment  of  the  District  Court 
against  appellants  and  in  favor  of  appellee  is  reversed  and  judgment  is 
here  rendered  against  appellees  for  tiie  amounts  of  the  goods  bought  by 
them  respectively,  about  which  there  is  no  dispute,  except  that  as  to 
Garbade,  Eiband  &  Co.  the  judgment  will  be  for  no  more  than  the 
amount  of  the  rent,  as  shown  by  the  judgment  of  the  District  Court 
against  the  Collier  Backet  Company  and  Jake  Davis,"  the  appellant  in 
no  event  to  have  satisfaction  of  more  than  the  amount  of  her  judgment 
against  the  racket  company. 

Reversed  cmd  rendered. 

This  opinion  affirmed  by  Supreme  Court  on  certified  question.  (100 
Texas,  475.) 


International  &  Great  Northern  Railroad  Company  v.  J.  W. 

Cruseturner. 

Decided  NoYember  14,  1906. 

1. — ^Demurrer — Immts  not  Submitted. 

The  OYemilin^  a  special  demurrer  on  the  ground  that  certain  facts  alleged 
did  not  constitute  negligence  became  immaterial  when  the  court  failed  to  sub- 
mit the  omission  alleged  for  consideration  as  a  ground  of  recovery. 
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2. — ^Negligence — Caboose— Water  Closet. 

Failure  to  proyide  a  water  closet  in  the  caboose  of  a  train  in  whieh  per- 
sons taking  charge  of  cattle  during  their  transportation  were  carried,  and  the 
stopping  such  train  at  night  where  the  caboose  stood  upon  a  trestle,  though  not 
constituting  independent  acts  of  negligence,  were  proper  to  plead  and  to  be  oon— 
sidered  as  bearing  on  the  question  of  negligence  in  failing  to  warn  such  person 
against  leaving  the  car  when  it  was  so  stopped  in  a  dangerous  position. 


3. — Contributory  Negligence — ^Acts  Inducing  Plaintiff's  Conduct. 

The  act  of  a  brakeman  in  going  but  of  the  caboose  immediately  before 
plaintiff  attempted  to  leave  it,  and  for  a  like  purpose,  was  proper  to  plead,  prove 
and  consider  as  bearing  on  the  question  of  plaintiff's  contributory  negligence  in 
leaving  the  car  at  the  time  he  did. 

4. — ^Passenger — ^Leaving  Car — Call  of  Nature. 

Evidence  considered,  and  held  to  support  a  finding  of  due  care  by  plaintiff 
and  of  negligence  on  the  part  of  defendant  in  failing  to  warn  him  against  dan- 
ger, in  a  case  where  one  in  charge  of  cattle  during  transportation,  and  carried 
in  a  caboose  attached  to  the  train  and  unprovided  with  a  closet,  was  injured 
in  attempting  to  go  out  at  night  to  attend  to  a  call  of  nature  when  the  train 
was  stopped  with  the  caboose  standing  upon  a  trestle. 

5. — Negligence — Custom. 

The  omission  to  give  warning  of  danger  to  a  passenger  where  circumstances 
demand  such  care  is  none  the  less  negligent  because  it  was  not  customary  to 
give  such  warning. 

8. — Charge,. 

Having  charged  at  request  of  defendant  that  one  traveling  by  freight  train 
assumes  the  risks  and  inconveniences  incident  to  its  operation  in  a  proper  man- 
ner, it  was  correct  to  give  also  an  instruction  requested  by  defendant  that  these 
included,  only  dangers  which  exist  notwithstanding  the  exercise  by  defendant  of 
the  degree  of  care  owing  to  a  passenger. 

7.-^Per8onal  Injury — ^Pleading — ^Damages. 

An  allegation  that  plaintiff's  earning  capacity  was  diminished  by  his  in- 
juries to  an  extent  named  was  good  against  special  exceptions,  without  alleging 
evidence  thereof,  such  as  his  wages  before  and  after  injury. 


8. — ^Damages — ^Loss  of  Time — ^Diminished  Capacity. 

An  instruction  on  the  measure  of  damages  for  personal  injury  does  not 
authorize  double  damages  by  directing  compensation  for  time  lost  and  also  for 
diminished  earning  capacity. 

Appeal  from  the  District  Conrt  of  Hays  County.  Tried  below  before 
Hon.  L.  W.  Moore. 

On  a  former  trfal  a  demurrer  to  the  petition  was  sustained  and  the 
judgment  for  defendant  thereon  was  reversed  on  appeal.  Crusetumer 
V.  International  &  G.  N.  E.  E.  Co.,  86  S.  W.  Eep.,  778. 

8.  B.  Fisher,  J.  H.  Tollichet  and  8.  W.  Fisher  {N.  A.  8iedmaxn  and 
John  M.  King  of  counsel),  for  appellant. — The  petition  showed  no 
negligence  by  defendant  and  contributory  negligence  by  plaintiff.  Mis- 
souri Pac.  Ey.  Co.  v.  Ivy,  71  Texas,  409;  Ft.  Woiiii  &  D.  C.  Ey.  Co. 
V.  Eogers,  60  S.  W.  Eep.,  61;  Eogers  v.  Choctaw,  0.  &  G.  Ey.  Co.,  89 
S.  W.  Eep.,  468,  same  case,  41  A.  &  E.  E.  E.  Cases,  N".  S.,  592 ;  Chicago 
&  A.  Ey.  Co.  V.  Amol,  144  El.,  261;  Central  E.  E.  Co.  v.  Smith,  76 
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Ga.,  209;  Illinois  C.  Ey.  Co.  v.  Nelson,  59  111.,  110,  4  Elliott  on  Eail- 
roads,  sec.  1629;  Hutchinson  on  Carriers,  616. 

There  being  no  allegation  that  it  was  usual  or  customary  for  freight 
train  cabooses  to  be  equipped  with  water  closets,  but  the  contrary  being 
a  matter  of  common  knowledge,  and  defendant  resting  imder  no  duty 
to  plaintiff  to  so  equip  its  cabooses,  the  court  erred  in  overruling  defend- 
ant's first  special  exception  to  so  much  of  the  petition  as  sought  to 
base  a  cause  of  action  on  the  lack  of  a  water  closet  in  the  caboose.  Same 
authorities,  especially  Eogers  v.  Choctaw,  0.  &  G.  Ey.  Co.,  89  S.  W. 
Sep.,  468. 

Freight  trains  must  frequently  aud  necessarily  stop  in  such  position 
as  to  render  it  dangerous  to  leave  the  caboose;  this  is  a  risk  or  incon- 
venience ordinarily  and  necessarily  incident  to  travel  on  a  freight  train, 
and  there  can  be  no  recovery  for  injuries  caused  thereby.  The  court 
therefore  erred  in  overruling  the  second  special  exception,  which  attacked 
the  petition  on  the  grounds  above  indicated.     Same  authorities. 

The  court  erred  in  overruling  the  third  special  exception  because  the 
defendant's  employes  in  charge  of  its  train  rested  under  no  duty  to 
warn  plaintiff  of  risks  or  dangers  already  assumed  by  him,  in  the 
absence  of  knowledge  that  plaintiff  was  in  danger  or  was  about  to 
endanger  himself.  Eogers  v.  Choctaw,  0.  &  G.  Ey.  Co.,  89  S.  W.  Eep., 
468. 

Absence  of  a  "closef '  or  "toilet'^  on  defendant's  caboose  was  a  risk 
or  inconvenience  ordinarily  incident  to  travel  on  freight  trains  and  in 
cabooses,  and  plaintiff  can  not  recover  anything  of  defendant  for 
any  injuries  he  may  have  sustained  as  a  proximate  result  of  the  absence 
of  such  "closet"  or  "toilet''  on  such  caboose.  Missouri  Pac.  Ey.  Co.  v. 
Ivy,  71  Texas,  409 ;  Ft.  Worth  &  D.  C.  Ey.  Co.  v.  Eogers,  60  S.  W.  Eep., 
61 ;  Eogers  v.  Choctaw,  0.  &  G.  E.  E.  Co.,  89  S.  W.  Eep.,  468 :  Oviatt 
V.  Dakota  C.  Ey.  Co.,  43  Minn.,  300 ;  Whitehead  v.  St.  Louis,  I.  M.  & 
S.  Ey.  Co.,  99  Mo.,  263 ;  Guffey  v.  Hannibal  &  St.  J.  Ey.  Co.,  53  Mo. 
App.,  462;  McGee  v.  Missouri  Pac.  Ey.  Co.,  92  Mo.,  208;  Illinois  C. 
Ey.  Co.  V.  Axley,  47  111.  App.,  307;  Ohio  Valley  Ey.  Co.  v.  Watson 
(Ky.),  58  Am.  &  Eng.  E.  Cas.,  418;  Pennsylvania  Co.  v.  Newmeyer, 
129  Ind.,  401 ;  Ohio  &  M.  Ey.  Co.  v.  Dickerson,  59  Ind.,  317 ;  Wolery 
V.  Louisville,  N.  A.  &  C.  Ey.  Co.,  107  Ind.,  381,  57  Am.  Eep.,  114; 
Louisville  &  N.  Ey.  Co.  v.  Disch,  120  Ind.,  549 ;  Chicago  &  A.  B.  B, 
Co.  V.  Amol,  144  111.,  261;  Central  E.  Co.  v.  Smith,  76  Ga.,  209; 
Illinois  C.  Ey.  Co.  v.  Nelson,  59  111.,  110. 

Will  G.  Barber,  for  appellee. — The  absence  of  the  closets  was  a  ma- 
terial allegation  in  explanation  of  why  appellee  undertook  to  leave  the 
car  upon  the  occasion  under  investigation,  and  also  as  tending  to  show 
that  appellant's  employes  knew  of  conditions  which  might  necessitate 
some  of  the  passengers  leaving  the  caboose  when  stopped.  Ponce  v. 
McWhorter,  50  Texas,  571;  Galveston,  H.  &  S.  A.  Ey.  v.  Johnson,  58 
S.  W.  Sep.,  622;  International  &  G.  N.  Ey.  v.  Glover,  88  S.  W.  Eep., 
516 ;  Gulf,  B.  &  K.  C.  Ey.  v.  O'NeiU,  74  S.  W.  Eep.,  960. 

The  degree  of  care  owing  by  the  carrier  is  the  same  whether  dealing 
with  a  passenger  on  the  regular  passenger  train  or  one  on  a  freight 
train.    International  &  G.  N.  Ey.  v.  Irvine,  64  Texas,  534;  Missouri 
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Pac.  Ey.  V.  Ivy,  71  Texas,  415;  Dillingham  v.  Wood.  27  S.  W.  Eep., 
1074;  Hardin  v.  Ft.  Worth  &  D.  C.  Ry.,  77  S.  W.  Eep.,  431;  Mexican 
Cent.  Ey.  v.  Lauricella,  26  S.  W.  Eep.,  301,  28  S.  W.  Eep.,  277;  In- 
dianapolis &  St.  L.  Ey.  V.  Horst,  93  U.  S.,  291;  Chicago,  E.  I.  &  P. 
Ey.  V.  Buie,  73  S.  W.  Eep.,  853;  Steele  v.  Southern  Ey.,  74  Am.  St. 
Eep.,  758;  New  York  C.  &  St.  L.  Ey.  v.  Blumenihal,  160  HI.,  47. 

While  a  passenger  on  freight  trains  does  assume  the  inconvenience 
and  risks  necessarily  or  inherently  incident  to  that  mode  of  travel,  yet 
it  is  only  such  as  obtain  notwithstanding  the  exercise  of  proper  care  by 
the  railroad  company.  Chicago  &  A.  Ey.  v.  Amol,  144  111.,  261 ;  Crine 
V.  East  Tennessee,  V.  &  G.  Ey.  (Ga.),  11  S.  E.  Eep.,  557;  Steele  v. 
Southern  Ey.,  74  Am.  St.  Eep.,  759;  Ohio  &  M.  Ey.  v.  Dickerson,  59 
Ind.,  321;  Svmonds  v.  Minneapolis  &  St.  L.  Ey.  (Minn.),  92  N.  W. 
Eep.,  409;  Chicago,  B.  &  Q.  Ey.  v.  Tryor  (Neb.),  97  N.  W.  Eep.,  309, 
103  N.  W.  Eep.,  681;  Williams  v.  Spokane,  F.  &  N.  Ev.  (Wash.),  80 
Pac.  Eep.,  1103. 

The  facts  alleged  and  proved  in  this  case  made  it  an  issue  for  the  jury 
as  to  whether  appellant's  employes  exercised  that  degree  of  care  and 
foresight  as  to  dangers,  probable  or  possible,  required  of  them  by  the 
law.  Cruseturner  v.  International  &  G.  N.  E.  E.,  86  S.  W.  Eep.,  778; 
International  &  G.  N".  Ey.  v.  Downing,  41  S.  W.  Eep.,  190;  3  Thomp- 
son's Negligence,  sec.  2915;  McGee  v.  Missouri  Pac.  Ey.,  92  Mo.,  208; 
Saunders  v.  Southern  Pac.  Ey.  (Utah) ,  44  Pac.  Eep.,  932 ;  St.  Louis,  I. 
M.  Ey.  V.  Farr,  68  S.  W.  Eep.,  243 ;  Sweet  v.  Louisville  Ev.,  67  S.  W. 
Eep.,  4;  Eichmond  City  Ey.  v.  Scott,  11  S.  E.  I{ep.,  404;  Taber  v. 
Delaware,  L.  &  W.  Ey.,  71  N.  Y.,  489 ;  Cockle  v.  Southeastern  By.,  L. 
T.  E.,  vol.  27,  ]Sr.  S.,  320. 

Because  one,  who  supposes  a  car  is  where  he  may  safely  alight,  in 
the  darkness  falls  in  attempting  to  do  so,  it  does  not  follow  that  he  is 
guilty  of  contributory  negligence  for  not  having  first  ascertained  cer- 
tainlv  whether  he  could  safely  alight.  Cartwright  v.  Chicago  &  G.  T. 
Ey.,  52  Mich.,  607 ;  Notes  to  Brassell  v.  New  York  Cent.  &  H.  E.  Ey., 
3  A.  &  E.  Ey.  Cases,  385-6;  Taber  v.  Delaware,  L.  &  W.  Ev.,  71  N. 
Y.,  489. 

EIDSON,  Associate  Justice. — This  was  a  suit  by  appellee  against 
appellant  to  recover  damages  alleged  to  have  been  sustained  by  him  on 
or  about  February  22,  1903,  while  traveling  in  the  caboose  of  one  of 
defendant's  freight  trains  in  charge  of  livestock  being  transported  on 
said  train.  There  was  a  trial  before  a  jury  which  resulted  in  a  ver- 
dict and  judgment  for  appellee  in  the  sum  of  $3,100. 

Appellant's  assignments  of  error  from  one  to  six  inclusive,  complain 
of  the  action  of  the  court  below  in  overruling  its  general  demurrer  and 
certain  special  exceptions  to  appellee's  petition.  The  petition  in  this 
case  is  practically  the  same  as  that  passed  upon  and  held  by  us  not  to 
be  subject  to  general  demurrer  in  the  case  of  Cruseturner  v.  Interna- 
tional &  G.  N.  Ey.  Co.,  86  S.  W.  Eep.,  778;  and,  in  our  opinion,  no  suffi- 
cient reasons  have  been  advanced  by  appellant  requiring  us  to  reverse 
that  holding. 

The  court  below  only  submitted  to  the  jury  as  ground  of  negligence 
on  the  part  of  the  employes  of  appellant  operating  its  train,  their  al- 
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leged  failure  to  notify  or  warn  appellee  of  the  dangerous  location  of  its 
!  car  at  the  time  of  the  accident.    Hence  there  was  no  reversible  error  in 

I  its  refusal  to  sustain  appellant^s  special  exception  to  the  part  of  appel- 

!  lee's  petition  alleging  that  appellant  was  negligent  in  not  having  its 

'  caboose  supplied  with  a  water-closet;  and,  besides,  in  our  opinion  the 

absence  of  a  closet  might  properly  be  considered  by  the  jury  in  passing 
upon  the  question  of  whether  appellant's  employes  were  bound  to  know 
that  appellee  would  be  likely  to  leave  the  car  at  stops  for  the  purpose  of 
attending  to  calls  of  nature,  and  in  consequence  thereof  would  be  negli- 
gent if  they  failed  to  warn  him  of  the  dangerous  position  of  the  car  at 
stops  or  stations. 

The  action  of  the  court  below  in  overruling  appellant's  second  special 
exception  to  appellee's  petition  was  not  erroneous,  because  the  question 
as  to  whether  appellant  was  negligent  in  stopping  the  caboose  on  the 
trestle  was  not  submitted  to  the  jury. 

Appellant's  fourth  and  fifth  assignments  of  error  are  overruled.  As 
already  stated,  we  think  the  petition  clearly  and  specifically  alleges 
facts  sufiicient  to  show  it  to  have  been  the  duty  of  appellant  to  warn 
appellee  of  the  dangerous  position  of  the  car  when  it  stopped  and  be- 
fore the  accident  occurred. 

Appellant's  seventh  special  exception  was  properly  overruled  by  the 
court.  The  acts  of  the  brakeman  in  going  out  of  the  car  immediately 
before  appellee  attempted  to  leave  same,  being  manifestly  for  a  like  pur- 
pose as  that  of  appellee,  were  proper  to  be  considered  by  the  jury  on  the 
question  of  due  care  by  appellee  in  going  out  of  the  car  at  the  time  he 
did;  and  also  upon  the  question  as  to  whether  it  was  the  duty  of  ap- 
pellant to  anticipate  that  appellee  might  leave  the  car  for  the  same 
purpose  as  the  brakeman,  and  to  warn  him,  appellee,  of  the  danger  in 
doing  so.  Without  entering  into  a  detailed  discussion  of  the  facts  in 
the  case  as  shown  by  the  record,  we  are  of  opinion  that  they  are  suffi- 
cient to  warrant  the  jury  in  finding  the  appellant  guilty  of  negligence 
in  not  notifying  or  warning  appellee  of  the  danger  in  attempting  to 
leave  the  car  at  the  time  he  attempted  to  do  so,  and  that  such  negli- 
gence was  the  proximate  cause  of  appellee's  injuries,  and  that  such  in- 
juries were  not  the  result  of  dangers  ordinarily  incident  to  travel  by 
freight  trains.  And  the  testimony  also  justified  the  jury  in  finding  that 
appellee  was  not  guilty  of  contributory  negligence  in  any  of  the  respects 
alleged  by  appellant  in  its  answer;  and  hence  we  overrule  appellant's 
assignments  of  error  from  the  seventh  to  the  eleventh  inclusive. 

The  court  properly  refused  to  give  to  the  jury  appellant's  special  in- 
struction No.  3,  as  it  was  upon  tiie  weight  of  the  testimony ;  and,  fur- 
ther, the  court  gave  to  the  jury  a  proper  charge  upon  the  subject  to 
which  this  special  charge  related,  in  view  of  the  pleadings  and  evidence 
in  the  case. 

Appellant's  thirteenth  assignment  of  error  is  overruled.  Its  requested 
special  charge  No.  4  should  not  have  been  given,  because  same  is  upon 
the  weight  of  the  testimony,  it  being  a  question  of  fact  as  to  whether  the 
stopping  of  the  train  with  the  caboose  on  the  trestle  was  necessary  in 
the  operation  of  the  train,  and,  consequently,  a  risk  ordinarily  incident 
to  travel  on  such  train,  upon  which  there  was  a  conflict  of  evidence; 
and,  besides,  the  refusal  of  such  charge  was  not  prejudicial  to  appellant 
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as  the  jury,  under  the  charge  given  them,  were  not  authorized  to  base 
a  recovery  for  appellee  upon  the  negligence  of.  appellant  in  stopping 
the  caboose  on  the  trestle,  but  were  authorized  to  base  a  recovery  solely 
upon  its  failure  to  warn  appellee  of  the  danger  of  attempting  to  leave 
the  train  on  the  occasion  in  question,  if  they  found  such  failure  to  con- 
stitute negligence. 

Appellant's  fourteenth,  fifteenth  and  sixteenth  assignments  of  error 
are  not  well  taken.  The  fact  that  it  was  usual  and  customary  for  appel- 
lant's employes,  in  the  operation  of  its  freight  trains,  to  act  as  was  done 
on  the  occasion  in  question,  would  not  relieve  it  of  the  duty  to  exercise 
the  degree  of  care  imposed  upon  it  by  law  under  the  circumstances 
existing  at  the  time.  The  special  charges  Nos.  5  and  6  asked  by  appel- 
lant and  refused  by  the  court,  announce  the  affirmative  of  the  above 
proposition,  and  hence  were  properly  refused.  (International  &  G.  N". 
By.  V.  Irvine,  64  Texas,  534;  Missouri,  Pac.  Ey.  v.  Ivy,  71  Texas,  415; 
Indianapolis  &  St.  L.  Ry.  v.  Horst,  93  U.  S.,  291.)  And  the  first  para- 
graph of  the  court's  main  charge  to  the  jury  embodied  a  correct  prin- 
ciple of  law  as  applied  to  the  pleadings  and  evidence  in  this  case.  (In- 
ternational &  G.  N.  Rv.  V.  Halloren,  53  Texas,  46;  International  & 
G.  N.  Rv.  Co.  V.  Welch,  86  Texas,  203;  International  &  G.  N.  Ry. 
V.  Clark, '81  S.  W.  Rep.,  821 ;  Chicago  &  A.  Ry.  v.  Arnol,  144  111.,  261; 
Williams  v.  Spokane  &  X.  F.  Ry.,^80  Pac.  Rep.,  1103.) 

The  court  did  not  err  in  giving  to  the  jury  special  charge  No.  2,  re- 
quested by  the  appellee,  as  such  charge  correctly  explained  to  the  jury 
what  was  meant  by  the  expression  "in  a  proper  manner"  used  in  the* 
special  charge  given  the  jury  at  the  request  of  appellant,  relating  to 
risks  assumed  by  passengers  on  freight  trains. 

The  paragraph  of  the  general  charge  of  the  court  below  complained 
of  in  appellant's  eighteenth  assignment'  of  error,  embodied  a  correct 
principle  of  law  as  applied  to  the  pleadings  and  evidence  in  this  case; 
and  the  use  of  "employes"  in  this  paragraph,  instead  of  "employe,"  was 
warranted,  as  the  evidence  showed  that  at  and  prior  to  the  accident, 
both  the  conductor  and  the  rear  brakeman  were  in  and  about  the  ca- 
boose, and  apparently  engaged  together  in  the  operation  of  the  train. 

'Appellant's  nineteenth  and  twentieth  assignments  of  error  are  over- 
ruled. We  do  not  think  appellant's  twelfth  special  instruction  a  correct 
presentation  of  the  law  as  applicable  to  the  facts  in  this  case,  it  assumes 
that  appellee's  injuries  were  the  result  of  his  own  negligence,  and  the 
language  employed  in  the  instruction  is  somewhat  confused  and  not 
^tirely  intelligible;  and,  further,  in  our  opinion,  the  main  charge  of 
the  court,  in  connection  with  special  charges  given  at  the  request  of 
appellant,  properly,  fully  and  clearly  instructed  the  jury  on  the  ques- 
tion of  contributory  negligence,  as  raised  in  this  case  by  the  pleadings 
and  evidence. 

There  was  no  error  in  the  third  paragraph  of  the  court's  charge.  It 
properly  submitted  to  the  jury  the  issue  of  fact  as  to  whether  the 
appellee  was,  under  all  the  surrounding  circumstances  in  evidence,  guil- 
ty of  negligence  in  alighting  from  the  train  at  the  time  he  was  injured, 
or  acted  in  doing  so  as  a  man  of  ordinar}'  prudence  would  have  acted 
under  the  same  or  similar  circumstances. 

Appellant  could  not  have  been  in  any  manner  prejudiced  by  the  sev- 


1906.]  Hahn  Packing  Co.  v.  Shaw.  187 

enth  paragraph  of  the  court^s  charge,  as  the  jury,  in  view  of  other  parts 
of  the  charge  in  connection  with  this  paragraph,  could  not  in  any  event 
have  found  in  favor  of  appellee  upon  die  ground  that  appellant  was  neg- 
ligent in  not  supplying  its  caboose  with  a  water  closet. 

For  the  reasons  already  stated,  we  overrule  appellant's  twenty-third 
assignment  of  error.  The  court  below  did  not  err  in  overruling  appel- 
lant's eighth  special  exception  to  appellee's  petition.  It  was  not  neces- 
sary for  appellee  to  allege  in  his  petition  the  amounts  he  could  earn 
before  and  after  he  received  his  injuries.  It  was  sufficient  to  allege 
the  facts  showing  his  injuries,  and  the  extent  thereof,  and  that  his  earn- 
ing capacity  had  been  diminished  by  reason  of  such  injuries,  with  an 
allegation  of  the  amount  of  damages  he  had  sustained  by  reason  of  such 
injuries;  and  the  proof  on  the  trial  would  furnish  the  jury  with  suffi- 
cient data  upon  which  to  base  their  verdict. 

There  was  no  error  in  the  charge  of  the  court  below  on  the  measure 
of  damages.  The  language  of  the  charge  is  such  that  the  jury  could 
not  have  included  in  the  amount  of  damages  found  on  account  of  di- 
minished or  impaired  capacity  to  earn  money,  the  value  of  time  already 
lost.  There  was  ample  testimony  to  authorize  the  jurv  to  award  to 
appeUee  damages  for  diminiahed'capacit^  to  labor  Ind  earn  money. 
The  testimony  showed  the  physical  condition  of  appellee  prior  to  re- 
ceiving the  injuries,  the  character  and  nature  of  his  business  and  his 
capacity  to  perform  the  duties  thereof,  the  character  and  extent  of  the 
injuries  received  by  him  and  their  effect  upon  his  capacity  to  perform 
the  duties  of  his  business,  resulting  in  diminishing  such  capacity  and 
the  extent  of  such  diminution.  This  testimony  was  sufficient  to  justify 
the  jury  in  making  the  finding  complained  of ;  especially  as  the  char- 
acter and  nature  of  the  business  of  appellee  was  such  as  not  to  admit 
of  direct  proof  of  the  value  of  his  services  before  and  after  his  alleged 
injuries.  (Gainesville,  H.  &  W.  Ey.  v.  Lacy,  24  S.  W.  Eep.,  271; 
Missouri,  K.  &  T.  Ey.  v.  Vance,  41  S.  W.  Eep.,  171.) 

Appellant^s  twenty-seventh  assignment  of  error  is  too  general  to  re- 
quire consideration  by  us;  but  we  are  of  opinion  that  the  amount  of 
Ihe  verdict  of  the  jury  is  amply  sustained  by  the  evidence. 

The  judgment  of  the  court  below  is  affirmed. 

Afflrmed, 

Writ  of  error  refused. 


Max  Hahn  Packing  Company  v.  W.  S.  Shaw. 

Decided  November  14,  1006. 

Tleading — ^Loan — ^Purchase  of  Stock. 

Plaintiff,  suing  to  recover  back  money  alleged  to  bave  been  loaned  to  de- 
fendant, could  not  recover  upon  proof  tbat  it  was  paid  to  defendant  to  pur- 
chase certain  shares  of  its  corporate  stock,  though  the  same  was  never  issued 
nor  delivered  to  plaintiff,  and  where  the  evidence  as  to  whether  the  transaction 
was  a  loan  or  a  purchase  was  conflicting  it  was  error  to  direct  a  verdict  for 
plaintiff. 

Appeal  from  the  District  Court  of  Dallas  County.    Tried  below  be- 
fore Hon.  Thos.  P.  Nash. 
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Harry  P.  Lawther,  for  appellant. — ^Where  the  evidence  is  conflicting 
the  case  should  be  submitted  to  the  jury.  Choate  v.  San  Antonio  & 
A.  P.  Ey.  Co.,  91  Texas,  406 ;  Marchand  v.  Gulf,  C.  &  S.  P.  Rv.  Co., 
48  S.  W.  Eep.,  779 ;  Lindsay  v.  Murphy,  48  S.  W.  Eep.,  532 ;  I^ee  v. 
International  &  G.  TS.  By.,  36  S.  W.  Sep.,  63;  Joske  v.  Irvine,  44  S. 
W.  Eep.,  1059 ;  Eogers  v.  Broadnax,  24  Texas,  592 ;  Williams  v.  David- 
son, 43  Texas,  39;  Ellis  v.  Bosenberg,  29  S.  W.  Eep.,  520;  Supreme 
Council  of  A.  L.  of  H.  v.  Anderson,  61  Texas,  301. 

W,  A,  Kemp,  for  appellee. — There  being  no  evidence  that  defendant 
had  complied  with  its  contract  by  transferring  to  plaintiff  the  ten  shares 
of  stock  alleged  to  have  been  purchased  by  him,  either  by  an  entry  on 
the  books  of  the  company,  or  by  the  continued  tender  of  the  certificates, 
plaintiff  was  entitled  to  rescision  of  the  alleged  contract  and  the  return 
of  the  $1,000  deposited  by  him.  Bev.  Stats.,  art.  666 ;  Cook's  Stock  and 
Stockholder's  (2d  ed.),  456;  Taylor  on  Private  Corporations,  sec.  511. 

KEY,  Associate  Jpstice. — Appellee  brought  this  suit  against  ap- 
pellant, a  private  corporation,  to  recover  $1,000  and  interest  thereon, 
alleged  to  have  been  loaned  by  the  plaintiff  to  the  defendant  The  de- 
fendant filed  an  answer,  which  included  a  general  denial,  and  a  special 
plea  to  the  effect  that  the  $1,000  delivered  by  the  plaintiff  to  the  de- 
fendant was  in  payment  for  ten  shares  of  stock  of  the  value  of  $100 
each,  which  the  plaintiff  had  contracted  to  purchase  from  the  defendant. 
The  plaintiff's  testimony  followed  and  sustained  the  averments  of  his 
petition,  while  the  testimony  of  Max  Hahn,  who  seems  to  have  been  the 
defendant's  general  manager,  followed  and  sustained  the  defendant's 
answer. 

The  trial  court  instructed  the  jury  that  it  was  immaterial  whether 
the  delivery  of  the  $1,000  to  the  defendant  was  intended  as  a  loan  or 
to  purchase  stock  in  the  corporation,  and  that  the  plaintiff  was,  in 
either  event,  entitled  to  a  verdict  for  $1,000,  with  legal  interest  thereon. 
That  instruction  is  assigned  as  error,  and  we  sustain  the  assignment. 
If  the  plaintiff  told  the  truth  about  the  transaction  he  was  entitled  to 
recover;  but  if  the  defendant's  witness  Max  Hahn,  with  whom  the 
plaintiff  says  the  contract  was  made,  told  the  truth,  then  the  plaintiff's 
testimony  was  false,  and  the  money  was  not  delivered  as  a  loan  and 
he  was  not  entitled  to  a  judgment  recovering  it  as  a  loan.  If,  as  Max 
Hahn  testified,  there  was  an  unconditional  contract  for  the  sale  to 
the  plaintiff  of  10  shares  of  stock  in  the  corporation,  and  if  the  plain- 
tiff delivered  the  $1,000  to  Max  Hahn  in  payment  for  the  stock,  then 
the  transaction  was  not  a  loan,  although  the  stock  may  never  have 
been  issued  and  delivered  to  the  plaintiff.  The  plaintiff  had  no  plead- 
ings that  would  authorize  a  recovery  for  breach  of  contract  to  deliver 
the  stock,  and  his  case  was  limited  solely  to  the  question  of  loaned 
money. 

This  disposes  of  the  only  question  involved  in  the  appeal ;  and  for  the 
reason  stated,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  a/nd  reminded. 
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William  Carlisle  et  al.  v.  Mrs.  Sallie  Gibbs  et  al. 

Decided  November  14,  1906. 

1. — ^Presumption  of  Orant — Question  of  Fact. 

The  presumption  of  a  grant  arising  from  possession  and  other  circumstances 
is  one  of  fact  and  not  of  law. 

2. — ^Parol  Transfer  of  Land  Certifloates  and  Land. 

Land  certificates  could  be  sold  and  transferred  by  parol;  and,  prior  to 
1840,  the  civil  law  being  in  effect  in  Texas,  verbal  sales  of  land  were  recognized. 

S. — Same — Charge  of  Court. 

The  use  of  the  words  ''granted  and  conveyed"  in  a  charge  was  calculated 
to  produce  the  impression  in  the  minds  of  the  jury  that  the  conveyance  must 
be,  prior  to  1840,  as  at  the  present  time,  by  a  memorandum  in  writing.  It  was 
therefore  error  to  refuse  a  requested  ihstruction  to  the  effect  that,  prior  to  the 
18th  day  of  January,  1840,  lands  in  Texas,  or  right  to  lands,  could  be  sold  and 
conveyed  by  parol  sale  with  the  same  effect  as  in  writing.  Facts  considered, 
and  held  to  require  the  giving  of  said  special  charge. 

4. — ^Presumption -of  Orant — Charge  Approved. 

Under  the  facts  of  this  case  the  court  should  have  charged  the  jury  that  if 
R.,  her  heirs,  and  those  claiming  under  and  through  her,  have  openly,  publicly 
and  notoriously  occupied,  held  and  claimed  the  land  in  controversy  since  the 
patent  issued  to  McK.,  and  that  McK.  or  his  heirs,  or  those  claiming  under  McK., 
have  not  claimed  or  asserted  title  to  said  land  for  thirty  years  after  the  issu- 
ance of  the  patent,  then  they  would  be  authorized  to  presume  that  McK.  did,  by 
parol  sale  or  by  deed,  prior  to  January,  1840,  convey  said  land  to  R. 

6. — "Statement"'  in  Brief,  not  Sufficient. 

It  is  not  a  compliance  with  the  rules  to  make  no  statement  in  the  brief  of 
the  evidence  in  support  of  a  proposition,  except  a  reference  to  different  parts  of 
the  record. 

6. — ^Executed  Contract — Consideration. 

A  litigant  having  executed  to  his  attorneys  a  deed  for  a  part  of  the  land 
recovered  by  suit,  in  pursuance  of  a  contract  previously  made,  the  sufficiency  of 
the  consideration  for  such  conveyance  could  not  be  enquired  into  in  a  subse- 
quent suit  concerning  the  land  between  other  parties. 

7. — ^Proof  of  Equitable  Title— Circumstantial  Evidence. 

Where  it  is  sought  to  show  by  circumstantial  evidence  that,  although  the 
legal  title  to  land  is  in  one  person,  the  equitable  or  real  title  is  in  another,  the 
law  is  very  liberal  in  permitting  the  introduction  of  any  and  all  circumstances, 
however  slight,  tending  to  prove  or  disprove  the  issue.  Testimony  considered, 
and  held  not  relevant  even  under  this  liberal  rule. 

« 

8. — Claim  of  Title — General  Hotoriety. 

Where  it  is  sought  to  show  the  existence  of  a  lost  deed  by  circumstances, 
general  notoriety  of  claims  of  title  by  the  supposed  grantee  is  competent  evi- 
dence. This,  however,  must  be  distinguished  from  general  reputation  as  to  own- 
ership. 

Appeal  from  the  District  Court  of  Trinity  County.    Tried  below  be- 
fore Hon.  Gordon  Boone. 

Hill  &  nUl  and  Stevenson  &  Stevenson,  for  appellants. — ^The  charge 
must  conform  to  the  evidence.    Sayles'  Ann.  Civil  Statutes,  art.  1317; 


190  Texas  Civil  Appeals  Eeports,  Vol.  44.     [November, 

Thompson  v.  Shannon,  9  Texas,  637;  Adams  v.  Weakley,  35  Texas 
Civ.  App.,  372. 

Propriety  of  charge  must  be  determined  by  the  evidence  adduced. 
Avers  v.  Harris,  64  Texas,  299,  300 ;  Case  v.  Jennings,  17  Texas,  662 ; 
Hickey  v.  Behrens,  75  Texas,  500;  1  Sayles  Practice,  sec.  570;  Hughes 
Instructions  to  Juries,  sees.  1,  86. 

If  the  Courtis  instructions  complained  of  could  possibly  in  any  way 
be  construed  as  correct,  the  repetition  often  made  gave  the  issue  undue 
prominence,  and  the  only  deduction  to  be  drawn  from  the  charge  by 
the  jury  was  that  the  court  enteri:ained  the  view  that  such  "grant  or 
conveyance'^  had  not  been  made.  Qulf,  C.  &  S.  F.  Ry.  v.  Harriett,  80 
Texas,  81 ;  Cross  v.  Kennedy,  66  S.  W.  Rep.,  318 ;  Chisum  v.  Chestnutt, 
36  S.  W.  Rep.,  758  (Rehearing) ;  Pelfrey  v.  Texas  C.  Ry.,  73  S.  W. 
Rep.,  411;  Kroeger  v.  Texas  &  Pac.  Ry.,  30  Texas  Civ.  App.,  87;  Brady 
V.  Georgia  H.  Ins.  Co.,  24  Texas  Cjv.  App.,  466;  Ratto  v.  Bluestein, 
84  Texas,  57;  Continental  Ins.  Co.  v.  Pruitt,  65  Texas,  130;  Hughes' 
Instructions  to  Juries,  1905,  p.  23,  see.  25. 

January  20,  1840,  the  common  law  was  adopted  in  Texas  and  prior  to 
that  time  the  Spanish  law  was  in  force.  Under  the  latter  law  lands  or 
interest  in  lands  could  be  sold  by  parole.  The  certificate  for  the  Polly 
Ryan  league  and  labor  of  land,  was  issued  March  1,  1838,  to  James  Mc- 
Kim,  assignee;  surveyed  April  18,  1838,  and  patented  October  29,  1845. 
The  pleadings  of  Polly  Ryan  and  James  McKim  in  the  suit  of  Hugh 
Jackson  v.  Polly  Ryan  and  James  McKim  fix  May  20,  1838,  as  the  time 
when  they  jointly  began  to  own,  possess  and  claim  the  Polly  Ryan 
league  and  labor  of  land  under  certificate  200  in  name  of  James  Mc- 
Kim, assignee.  Prior  to  January  20,  1840,  a  parole  sale  made  by 
James  McKim  to  Polly  Ryan,  or  any  contract  or  agreement  between 
them  as  to  the  interest  of  Polly  Ryan  reserved  in  the  land,  though  the 
certificate  was  then  in  the  name  of  McKim,  assignee,  and  though  pat- 
ented subsequently  in  the  name  of  James  McKim,  assignee,  would  have 
been  valid.  Therefore  the  court  erred  in  refusing  to  charge  the  jury  as 
requested  by  appellants,  that  "prior  to  and  before  the  18th  day  of  Jan- 
uary, 1840,  lands  in  Texas,  or  right  to  land,  could  be  sold  and  conveyed 
by  parole  sale  with  the  same  effect  as  if  in  writing.'*  2  Gammeirs 
Laws,  p.  177;  PaschaPs  Digest,  arts.  804,  978;  Hartley's  Digest,  art. 
127;  Sayles'  Early  Laws,  art.  707,  sec.  1;  Courand  v.  Vollmer,  31  Texas, 
397;  Monroe  v.  Searcy,  20  Texas,  348;  Sullivan  v.  Dimmitt,  34  Texas, 
123-125;  Manchaca  v.  Field,  62  Texas,  141;  Henderson  v.  Casiano,  7 
Texas,  335;  Texas  Tram  &  Lbr.  Co.  v.  Gwin,  62  S.  W.  Rep.,  Ill ;  Downs 
V.  Porter,  54  Texas,  60,  61;  1  White's  New  Recopilacion  (1839),  p. 
185;  1  Domat's  Civil  Law  (Cushing's  ed.),  p.  197;  arts.  259,  260; 
Saunders  Justinian  (5  ed.),  Tit.  23,  Lib.  3,  pp.  356,  357,  359,  360  and 
sec.  3;  Howe's  Civil  Law  (2  ed.),  p.  213.  Sale  annulled  by  mutual 
consent.  1  White's  New  Recopilacion  (1839),  p.  196,  p.  197,  cap.  2 
and  sec.  1;  1  Domat's  Civil  Law  (Cushing's  ed.),  p.  197,  sec.  260,  and 
art.  431,  p.  248;  Saunders  Justinian  (5  ed.),  p.  359. 

There  being  evidence  before  the  jury  that  Polly  Ryan,  her  children 
and  those  claiming  under  her,  had  claimed  the  Polly  Ryan  league  and 
labor  of  land  since  1838,  and  occupied  the  same  (involved  in  this  suit) 
under  the  claim,  for  more  than  thirty  years  next  before  the  filing  of  this 
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tuit;  and  there  being  no  evidence  that  James  McKim  during  his  life- 
time, or  that  his  heirs  since  his  death,  claimed  the  land,  excepting  the 
testimony  of  Major  McKim,  a  man  62  years  old  at  the  time  he  testified, 
a  son  of  James  McKim,  his  testimony  standing  unsupported,  the  court 
should  have  submitted  to  the  jury  the  question  of  presumption  of  a 
deed,  or  verbal  sale,  from  James  McKim  to  Polly  Ryan,  and  allowed 
the  jury  to  determine  whether  or  not  the  facts  justified*  the  presumption 
of  a  deed,  considering  possession  and  claim  on  one  side,  and  want  of 
possession  and  nonclaim  on  the  other.  Taylor  v.  Watkins,  26  Texas, 
695;  Texas  Mexican  Ry.  Co.  v.  Uribe,  85  Texas,  390;  Hemdon  v. 
Vick,  89  Texas,  475;  Herndon  v.  Burnett,  21  Texas  Civ.  App.,  27; 
Dailey  v.  Starr,  26  Texas,  565 ;  McDow  v.  Rabb,  56  Texas,  159 ;  Wells 
V.  Burts,  22  S.  W.  Rep.,  420;  s.  c,  3  Texas  Civ.  App.,  436;  Man- 
chaea  v.  Field,  62  Texas,  141;  Smith  v.  Swan,  22  S.  W.  Rep.,  249; 
8.  c,  2  Texas  Civ.  App.,  567 ;  Yancey  v.  Norris,  27  Texas,  49 ;  Sulphen 
v.  Norris,  44  Texas,  204;  Gamer  v.  Lasker,  71  Texas,  435;  Grayson 
V.  Lofland,  21  Texas  Civ.  App.,  507;  Dunn  v.  Eaton,  23  S.  W.  Rep., 
163  (Tenn.) ;  1  Greenleaf's  Ev.,  sec.  46,  and  notes;  Id.,  sec.  17;  Fletcher 
V.  Fuller,  120  U.  S.,  534,  30  Law  Ed.,  pp.  762-3;  United  States  v. 
Chaves,  159  U.  S.,  452,  40  Law  Ed.,  p.  215,  and  note ;  Wharton's  Law 
of  Evidence,  sec.  1338,  pp.  505,  506 ;  Lawson's  Presumptive  Evidence 
(2  ed.,  1899),  pp.  474-485,  rule  86;  1  Jones'  Evidence,  sec.  72,  p.  153 
and  note  6;  sees.  73,  74,  75;  Abbott's  Trial  evidence,  (2  ed.,  1900), 
pp.  896,  897,  898;  note  5,  p.  897,  and  note  1,  p.  898. 

The  execution  and  loss  of  a  deed  may  be  proven  by  circumstances,  that 
is,  by  presumptive  evidence,  without  reference  to  lapse  of  time.  Walker 
V.  Sharp,  15  S.  W.  Rep.,  32;  Bounds  v.  Little,  75  Texas,  316;  4  Ency- 
clopedia of  Evidence,  p.  207b;  note  91,  and  p.  219b,  and  note. 

The  adverse  claim  of  Pollv  Rvan,  her  children  and  those  under  her, 
could  have  Jiad  a  legal  commencement  by  verbal  sale  from  James  Mc- 
Kim to  her,  or  by  deed  since  lost,  or  without  deed,  or  by  the  admissions 
in  the  pleading  of  Polly  Ryan  and  James  McKim  in  the  suit  of  Hugh 
Jackson  et  al  v.  Polly  Ryan  and  James  McKim  in  the  District  Court  of 
Polk  County;  therefore  the  jury  should  have  been  instructed  or  advised 
tiiat  they  could  presume  such  commencement  after  many  years  of  un- 
interrupted enjoyment  of  the  premises  by  Polly  Ryan,  her  children  and 
those  under  her,  as  shown  by  the  evidence.  Their  possession  being  con- 
sistent with  their  claim  of  right,  and  without  this  presumption  the  pos- 
session of  Polly  Ryan,  her  children  and  those  under  her,  would  have 
been  unlawful,  and  can  only  l>e  satisfactorily  explained  by  the  presump- 
tion of  a  grant,  or  deed,  or  sale.  The  court  should  have  instructed  the 
jury  on  this  issue  in  any  event  as  a  question  of  fa,ct.  Lewis  v.  San  An- 
tonio, 7  Texas,  306 ;  Taylor  v.  Watkins,  26  Texas,  688 ;  Paul  v.  Perez, 
7  Texas,  344;  State  v.  Purcell,  16  Texas,  310;  1  Greenleaf's  Evidence 
(Lewis'  Ed.),  sees.  46,  46;  Lawson's  Presumptive  Evidence  (1889), 
pp.  482,  483;  4  Encyclopedia  of  Evidence,  p.  219,  citing  Taylor  v.  Wat- 
kins, supra;  1  Jones*  Evidence,  sec.  73. 

A  grant,  or  deed,  or  conveyance,  under  the  facts  of  this  case  may  be 
presumed,  though  the  jury  should  believe  such  grant,  or  deed,  or  con- 
vevance,  from  James  McKim  to  Polly  Rvan,  was  in  fact  never  made. 
Ballard  v.  Peiry,  28  Texas,  366;  1  Jones'  Evidence,  p.  155,  sec.  73; 
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4  Encyclopedia  of  Evidence,  p.  221  (3) ;  Fletcher  v.  Puller,  120  TJ.  S., 
534;  Dunn  v.  Eaton,  92  Tenn.,  743,  23  S.  W.  Rep.,  163;  Casey  v.  Inloes, 
1  Gill  (Md.),  430,  39  Am.  Dec.,  650. 

On  November  4,  1852,  in  the  suit  of  Hugh  Jackson  et  al.  v.  Polly 
Ryan  and  James  McKim  in  the  District  Court  of  Polk  County,  Polly 
Ryan  and  James  McKim  filed  their  amended  answer  alleging:  "And 
now  comes  defendants,  and  by  leave  of  court  amend  their  answer  by 
stating  that  they  own,  possess  and  claim,  and  have  continued  to  own, 
possess  and  claim  from  the  20th  of  May,  1838,  up  to  this  time,  under 
certificate  to  James  McKim,  assignee  of  Polly  Ryan  (No.  200),  issued 
by  the  commissioner  of  Jasper  County,  Texas,  on  the  1st  of  March,  1 838, 
and  under  survey  made  April  18,  1838,  and  under  patent  dated  29th 
October,  1845  (copies  of  which  certificate  and  survey  and  the  patent 
are  on  file  in  this  cause),  the  land  set  forth  and  described  in  said  field 
notes  and  patent,  and  still  own,  claim  and  possess  the  same.''  This  suit 
was  brought  July  17,  1847,  against  Polly  Ryan,  the  only  named  de- 
fendant, who  answered  on  April  8,  1848,  October  9,  1848,  and  October 
10,  1849,  pleading  general  issue,  statute  of  limitations,  ownership  and 
possession  of  the  land.  April  13,  1852,  plaintiffs  amend,  making  James 
McKim  one  of  the  defendants.  The  suit  was  decided  and  judgment 
rendered  against  Polly  Ryan  and  James  McKim  in  May,  1853.  They 
both  appealed,  gave  bond;  judgment  rendered  in  the  Supreme  Court 
against  both  March  13,  1854.  On  December  11,  1846,  Polly  Ryan 
by  deed  conveyed  to  James  McKim  one-third  of  the  Polly  Ryan  league 
and  labor  of  land,  and  on  April  17,  1850,  James  McKim  conveyed 
1535  acres  of  the  land  to  G.  L.  Martin,  reciting  in  his  deed  that  it  was 
the  same  tract  of  land  purchased  by  him  from  Polly  Ryan  on  the  11th 
day  of  December,  1846.  March  14,  1863,  Polly  Ryan  conveyed  by  deed 
to  her  granddaughter,  Mahala  Sylvester. 

Polly  Ryan,  her  children,  and  those  under  her,  occupied,  lived  on  and 
claimed  the  land  involved  in  this  suit  prior  to  the  issuance  of  the  first 
patent  in  1845  to  the  institution  of  this  suit.  The  admissions  contained 
in  the  pleading  of  Polly  Ryan  and  James  McKim  above  quoted,  placed 
the  title  to  the  land  in  James  McKim  and  Polly  Ryan  at  and  from  the 
time  of  filing  said  answer,  subject  only  to  legal  rights,  if  any,  of  pur- 
chasers for  value  from  James  McKim  without  notice  of  rights  of 
Polly  Ryan.  It  was  error  in  the  court  to  ignore  these  facts  in  evidence, 
in  charging  the  jury.  Hardy  v.  DeLeon,  5  Texas,  243 ;  Dotv  v.  Barnard, 
92  Texas,  104;  Wallace  v.  Pruitt,  1  Texas  Civ.  App.,  231;  Bradford  v. 
Knowles,  78  Texas,  119. 

On  March  1,  1838,  at  the  time  the  Board  of  Land  Commissioners  is- 
sued certificate  No.  200  to  James  McKim,  assignee  of  Polly  Ryan,  it 
shows  that  he  appeared  before  the  board  and  made  proof  that  Polly 
Ryan  was  entitled  to  the  land  upon  conditions  stated.  Under  the  Span- 
ish law  then  in  force,  James  McKim  could  have  represented  his  sister, 
Polly  Ryan,  and  procured  the  land  in  his  own  name,  under  the  law  de 
mandate,  by  which  he  would  have  acted  as  her  friend,  in  whom  she 
could  rely,  and  not  as  her  agent  or  attorney.  Though  the  certificate 
issued  in  the  name  of  James  McKim,  assignee  of  Polly  Ryan,  and  the 
patent  followed  the  certificate,  yet,  under  the  Spanish  law,  he  acted 
for  her,  in  his  name,  the  relaWon  existing  merely  by  the  consent  of  the 
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two  parties^  honorary,  without  pay  to  the  mandate,  the  title  remaining 
in  Polly  Eyan.  Saunders'  Justinian,  tit.  26,  pp.  371,  372;  1  White's 
Becopilacion,  edition  1839,  tit.  12,  p.  182;  1  Domat's  Civil  Law  (Cush- 
ing's  ed.),  tit.  15,  sees.  1114,  1115,  1116,  1119,  1121,  1125,  1133,  1134, 
1149,  1158;  2  Partidas  (Lislet  and  Carleton,  1820),  p.  840;  Law,  24, 
p.  836,  Law,  20. 

On  the  trial  of  this  case  appellants  proposed  to  prove,  which  they 
could  have  done,  by  the  depositions  of  their  witnesses,  Mrs.  Polly  Hick- 
man, L  0.  Stanford,  William  Clark,  Mrs.  S.  A.  Eock,  Mrs.  Elizabeth 
McCan,  S.  M.  Eock  and  D.  A.  Dunlap,  the  general  reputation  among 
those  living  on  adjacent  surveys  to  the  Polly  Eyan  survey  as  to  the 
ownership  of  the  Polly  Eyan  surveys,  showing,  and  proposing  to  show, 
by  each  of  said  witnesses,  which  appellants  could  have  done,  that  each 
of  said  witnesses  knew  the  Polly  Eyan  survey,  and  had  lived  on  it,  or 
on  adjacent  surveys  to  said  survey,  for  more  than  thirty  years,  and 
knew  the  general  reputation  among  those  people  living  on  adjacent 
surveys  to  the  Polly  Eyan  survey  as  to  the  ownership  of  the  Polly  Eyan 
survey  during  that  time,  which  was  that  Polly  Eyan,  her  children  and 
those  claiming  under  her  owned  it.  Appellees'  counsel  objected  to  the 
evidence  because  immaterial,  irrelevant,  hearsay,  tended  to  prove  no 
issue  in  this  case,  and  that  title  to  the  land  could  not  be  aided  or  shown 
in  this  way.  The  court  sustained  the  objections  and  excluded  the  evi- 
dence as  to  the  general  reputation  among  those  living  on  adjacent  sur- 
veys as  to  who  owned  the  Polly  Eyan  survey.  Appellants'  counsel  ex- 
cepted to  the  ruling  of  the  court  and  saved  the  point  by  bills  of  excep- 
tion. The  action  of  the  court  was  erroneous.  Tlie  evidence  is  admissi- 
ble under  the  facts  of  this  case,  shown  under  statement  under  this  propo- 
sition. Eice  V.  Melott,  74  S.  W.  Eep.,  935;  rehearing  refused  October 
8, 1903,  97  Texas,  644 ;  Dailey  v.  Starr,  26  Texas,  566 ;  for  facts  see  page 
563. 

In  addition  to  what  is  shown  by  the  testimony,  appellants'  counsel 
proposed  to  offer  answers  to  subdivisions  10,  11  and  12  of  direct  in- 
terrogatory 4  as  follows :  *^At  that  time  Polly  Eyan  claimed  to  own  the 
survey  in  her  own  name."  *T[  know  this,  because  I  heard  her  children 
say  so."  "I  can  not  state  the  number  of  years  Polly  Eyan  and  her 
family  lived  on  the  Polly  Eyan  survey  of  land."  ^^  don't  know  how 
long  they  lived  on  it  after  the  termination  of  the  suit  of  Jacksons, 
involving  a  portion  of  the  survey."  To  the  reading  of  the  quotations  in 
evidence  appellees'  counsel  objected,  because  it  showed  the  declarations 
that  Polly  Eyan  claimed  to  own  the  survey  in  her  own  name  was  what 
her  children  said  and  not  what  Polly  Eyan  said,  and  that  the  evidence 
is  hearsay,  immaterial,  irrelevant,  and  not  admissible  to  prove  any  issue 
in  this  case.  The  court  sustained  the  objections  and  excluded  the  evi- 
dence. We  submit  that  the  declarations  of  the  children  of  Polly  Eyan 
made  on  the  land,  as  was  shown,  as  to  how  they  held  the  same,  as  to 
who  owned  the  land,  and  as  to  Polly  Eyan's  claiming  to  own  the  land, 
by  the  statements  of  her  children  in  possession,  are  admissible  in  evi- 
dence under  the  facts  in  this  case,  as  tending  to  explain  the  possession 
of  the  children  on  the  land,  how  they  claimed  the  same,  and  to  show 
that  Polly  Eyan's  possession  of  the  land  when  she  lived  on  it  was  in 
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her  own  right;  this  after  the  death  of  Polly  Byan  and  her  children, 
who  made  the  declaration.  Jackson  v.  Deslonde,  1  Posey^s  U.  C,  p. 
684;  1  Greenleafs  Evidence  (Lewis'  Ed.),  sec.  109  and  note  3,  p.  172; 
6  Encyclopedia  of  Evidence,  p.  447  (6),  and  note  23,  citing  Baeder  v. 
Jennings,  40  Fed.,  199. 

If  James  McKim  ever  made  any  snch  declaration  as  his  son.  Major 
McKim  attributes  to  him,  then  at  the  time  James  McKim  made  such 
declarations  they  were  self-serving,  and  his  death  added  no  greater 
force  to  his  declarations  than  they  would  have  borne  were  he  now  living. 
Any  statements  by  Major  McKim  as  to  what  his  father,  James  McKim, 
said  about  the  land,  or'  his  claiming  it,  is  the  opinion  of  the  witness, 
hearsay  as  to  Major  McKim,  and  self-serving  as  to  his  father,  when 
uttered.  McDow  v.  Eabb,  56  Texas,  154;  Mooring  v.  McBride,  62 
Texas,  311;  Hays  v.  Hays,  66  Texas,  609;  Siebert  v.  Lott,  20  Texas 
Civ.  App.,  193;  1  Qreenleafs  Evidence  (Lewis*  Ed.),  sec.  109;  6  En- 
cyclopedia of  Evidence,  sec.  2  of  p.  446,  on  p.  447. 

Andrews,  Ball  &  Streetman,  Dean  &  Nelms  and  Dean,  Humphrey  & 
Powell,  for  appellees. — The  title  to  the  land  in  controversy  having  be- 
come vested  in  James  McKim  by  the  issuance  to  him,  as  assignee  of 
Polly  Byan,  of  the  original  certificate,  by  virtue  of  which  the  land  was 
located,  and  by  the  issuance  to  him  on  the  29th  of  October,  1845,  of 
the  original  patent,  and  by  the  issuance  to  him  on  the  16th  day  of 
June,  1854,  of  the  patent  conveying  the  very  premises  in  controversy, 
and  the  evidence  being  imdisputed  tiiat  as  late  as  the  said  16th  day  of 
June,  1854,  and  thereafter,  the  said  James  McKim  was  exercibing  all 
the  rights  and  indicia  of  ownership  over  said  land,  the  court  properly 
instructed  the  jury  that  the  patent  from  the  State  of  Texas  to  James 
McKim,  as  assignee  of  Polly  Byan,  of  date  June  16,  1854,  vested  the 
legal  title  to  the  land  in  controversy  in  James  McKim,  and  that  they 
should  find  in  favor  of  plaintiffs,  except  as  to  those  portions  of  the 
land  in  controversy  affected  by  the  statutes  of  limitations,  unless  they 
should  find,  by  a  preponderance  of  the  evidence,  that  James  McKim, 
prior  to  his  death,  granted  or  conveyed  the  same  to  Polly  Byan.  The 
court  only  used  the  words  "granted*'  and  ''conveyed'*  where  it  was  ab- 
solutely necessary  to  use  them  to  state  the  law  applicable  to  the  facts 
in  the  different  paragraphs  of  the  charge.  Hemdon  v.  Davenport,  75 
Texas,  462;  Walker  v.  Caradine,  78  Texas,  491. 

The  court  did  not  err  in  admitting  in  evidence  the  answer  of  the  wit- 
ness, E.  A.  Clark,  detailing  conversation  between  T.  A.  Sylvester  and 
Mahala  Sylvester,  his  wife,  with  regard  to  the  sale  of  the  land  in  con- 
troversy, to  Lombardi  and  Haight,  under  whom  the  defendants  claim^ 
because  said  conversation  illustrated  the  nature,  character  and  strength 
of  the  claim  of  the  parties  under  whom  the  defendants  herein  claim 
title;  there  was  no  issue  of  innocent  purchaser  in  good  faith,  and  the 
defendants  by  evidence  as  to  general  reputation  of  ownership  and  title 
attempted  to  build  up  a  prestimption  of  the  execution  of  a  deed,  offer- 
ing several  witnesses  to  diow  claim  of  the  land  in  controversy  by  Syl- 
vester and  his  wife,  and  in  rebuttal  of  this,  as  well  as  under  the  gen- 
eral rule,  the  plaintiffs  had  the  right  to  offer  the  conversation  of  Mahala 
Sylvester  in  disparagement  of  the  title  under  which  defendants  claim. 


1906.]  Carlisle  v.  Gibbs.  195 

HajB  y.  Hays,  66  Texas,  609;  First  Oreenleaf  on  Evidence,  sees.  108, 
109;  Id.,  sec.  152  (15^0);  Id.,  sec.  189;  also  the  following:  "Cyc.,'' 
vol.  17,  p.  724.. 

The  siettement  of  T.  A.  Sylvester,  who,  with  his  wife,  made  the  power 
of  attorney  to  J.  B.  Holland,  under  which  conveyance  was  executed  to 
Lombardi  and  Haight,  in  1884,  and  under  which  the  defendants  claim, 
as  testified  to  by  W.  D.  Hood,  subscribing  witness  to  the  quitclaim  deed 
from  Polly  Byan  to  Mahala  Sylvester,  made  in  the  presence  and  hear- 
ing of  Polly  Byan  and  of  witness  W.  D.  Hood,  at  the  time  of  the  exe- 
cution of  said  conveyance,  ''That  he  wanted  to  get  the  land  therein 
conveyed  out  of  James  McKim's  hands,''  was  admissible  when  offered 
in  rebuttal  by  plaintiffs  as  an  act  connected  with  and  a  part  of  the  exe- 
cution of  the  deed  under  which  the  defendants  claim,  and  also  in  re- 
buttal of  the  evidence  offered  by  defendant  as  to  claim  and  ownership 
under  Polly  Byan,  as  a  circimistance  to  show  the  origin  and  impeaching 
the  good  faith  of  the  claim  asserted  by  Sylvester  and  wife  to  the  land  in 
controversy,  and  as  a  part  of  the  res  gestae  of  the  execution  of  the  deed 
to  Mahala  Sylvester. 

The  court  did  not  err  in  excluding  the  testimony  of  the  witness,  Mrs. 
Polly  Hickman,  who  testified  by  deposition,  in  answer  to  certain  sub- 
divisions of  direct  interrogatory  No.  4,  as  follows :  ''At  that  time  Polly 
Byan  claimed  to  own  the  survey  in  her  own  name.  I  know  this  because 
I  heard  her  children  say  so.''  The  testimony  excluded  was  pure  hear- 
say, in  that  it  shows  on  its  face  that  the  witness  was  testifying  as  to 
what  the  children  of  Polly  Byan  said  with  regard  to  Polly  Byan's  claim 
of  ownership.  If  the  statement  of  Polly  Byan's  children  while  in  pos- 
session, as  to  how  they  claimed,  would  have  been  admissible,  the  rule 
would  not  be  extended  so  as  to  include  the  statement  of  said  children 
as  to  how  Polly  Byan  claimed.  Hays  v.  Hays,  66  Texas,  609;  "Cyc," 
vol.  16,  top  of  p.  1148 ;  Mooring  v.  McBride,  62  Texas,  311. 

PLY,  A8800LA.TB  JusncE. — ^This  is  an  action  of  trespass  to  try  title 
instituted  by  Mrs.  Qibbs  and  some  twenty-nine  others  against  William 
Carlisle,  George  W.  Pennell,  Tom  Tipton,  J.  B.  Cox,  Lee  Linton,  W. 
E.  Clark  and  W.  D.  Chessher  to  recover  a  tract  of  land  in  Trinity 
County,  granted  to  James  McKim  assignee  of  Polly  Byan,  containing 
about  2,200  acres.  W.  D.  Chessher,  Lee  Linton  and  Tom  Tipton  filed 
disclaimers  as  to  all  the  lands  sued  for.  William  Carlisle  and  George 
W.  Pennell,  composing  the  firm  of  William  Carlisle  &  Co.,  filed  an 
answer  claiming  certain  portions  of  tJie  land,  pleading  three,  four,  five 
and  ten  years  limitation,  disclaiming  as  to  all  the  land  except  that 
described  in  their  answer,  excepting  therefrom  40^  acres  belonging  to 
W.  E.  Clark  and  288  37-100  acres  belonging  to  John  B.  Cox  and  dis- 
claiming as  to  all  land  not  a  part  of  the  land  patented  to  James  McKim 
assignee  of  Polly  Byan  on  June  16,  1854.  Cox  answered  claiming 
288  37-100  acres  of  the  land  sued  for,  disclaiming  as  to  the  balance, 
and  pleading  three,  four,  five  and  ten  years  limitations.  Clark  filed  the 
same  character  of  answer  claiming  401^  acres  of  the  land.  The  cause 
was  tried  by  jury  and  resulted  in  a  verdict  and  judgment  for  Mrs. 
Gibbs  for  an  undivided  738  acres  of  the  land  in  controversy;  for  John 
R.  Cox  for  288  37-100  acres  of  the  land;  for  W.  E.  Clark  for  40y2 
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acres;  for  William  Carlisle  &  Co.,  for  127^  acres  and  Mrs.  Oibbs, 
W.  S.  Gibbs  and  the  heirs  of  James  McKim  for  the  balance  of  the  land 
remaining  after  deducting  the  parts  recovered  by  the  different  parties 
as  hereinbefore  stated.     Only  Carlisle  and  Pennell  have  appealed. 

It  is  disclosed  by  the  record  that  on  March  1,  1838,  a  certificate  for 
one  league  and  labor  of  land  was  issued  to  James  McKim,  assignee  of 
Polly  Ryan,  and  on  October  29,  1845,  a  patent  was  issued  by  the  Re- 
public of  Texas  to  James  McKim,  assignee  of  Polly  Ryan,  for  one  league 
and  labor  of  land  in  Polk  County.  On  December  11,  1846,  Polly  Ryan 
conveyed  to  James  McKim  1,536  acres  of  land  out  of  the  southern  por- 
tion of  a  tract  described  as  "part  of  survey  made  in  the  name  of  James 
McKim,  assignee  of  Polly  Ryan,*'  being  the  land  patented  as  herein- 
before stated.  On  April  17,  1850,  the  1,535  acres  was  conveyed  by 
James  McKim  to  G.  L.  Martin,  tiie  land  being  described  as  in  the 
deed  from  Polly  Ryan  to  James  McKim.  On  July  17,  1847,  Hugh 
Jackson  and  others  filed  an  action  of  trespass  to  try  title  to  the  league 
of  land  in  Polk  Coimty  against  Mary  Ryan,  alias  Polly  Ryan,  to  which 
she  answered  on  April  8,  1848,  by  pleas  of  not  guilty  and  limitation  of 
five  years.  This  answer  was  amended  several  times  by  Polly  Ryan. 
In  1851  the  plaintiffs  amended  their  petition,  but  did  not  add  any  other 
parties  defendant,  but  in  October,  1851,  James  McKim  asked  to  be 
made  a  party  and  in  April,  1852,  an  amended  petition  was  filed  in  which 
he  was  made  a  defendant  with  Polly  Ryan,  in  compliance  with  an  order 
of  the  court.  To  that  petition  the  defendants  answered:  "That  they 
own,  possess  and  claim,  and  have  continued  to  own,  possess  and  claim 
from  the  20th  of  May,  1838,  up  to  this  time,  imder  certificate  to  James 
McKim,  assignee  of  Polly  Ryan  (No.  200),  issued  by  the  commissioner 
of  Jasper  County,  Texas,  on  the  1st  of  March,  1838,  and  imder  survey 
made  April  18,  1838,  and  under  patent  dated  29th  of  October,  1845, 
the  land  set  forth  and  described  in  said  field  notes  and  patent  and 
still  own,  claim  and  possess  the  same.*'  A  survey  was  ordered  by  the 
District  Court  and  report  made  that  there  was  a  conflict  of  plaintiffs* 
land  with  the  James  McKim  or  Polly  Ryan  survey  to  the  amount  of 
2,444  acres,  only  1,994  acres  of  that  survey  being  free  from  conflict. 
In  May,  1853,  the  plaintiffs  recovered  the  land  that  was  in  conflict  with 
theirs  and  on  appeal  the  judgment  was  affirmed  by  the  Supreme  Court. 
(Ryan  v.  Jackson,  11  Texas,  391.  On  April  16,  1852,  the  deed  given 
by  James  McKim  to  G.  L.  Martin,  to  1535  acres  of  land,  was  cancelled 
and  revoked  at  the  instance  of  McKim.  Three  days  before  that  judg- 
ment McKim  had  been  made  a  party  to  suit  by  Hugh  Jackson  and 
others. 

On  October  16,  1851,  McKim  employed  Yoakum  &  McCreary  to 
defend  the  suit,  superseding  attorneys  theretofore  defending  the  suit, 
and  in  the  agreement  it  was  stated:  "James  McKim  has  employed 
Yoakum  &  McCreary  to  defend  his  suit  of  Jackson  et  al.  v.  Polly 
Ryan  for  the  league  and  labor  of  land  lying  in  Trinity  County  at  Ryan's 
Ferry  and  patented  to  McKim  as  assignee  of  Polly  Ryan.  Said  suit 
is  pending  in  Polk  District  Court,  and  if  same  is  decided  in  favor  of 
defendant  McKim  he  is  to  convey  to  said  Yoakum  &  McCreary  for 
their  services  one-third  of  said  land,  provided  the  title  given  to  G.  L. 
Martin  for  one-third  of  said  league  is  set  aside  and  for  which  a  suit 
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is  this  day  brought  in  said  courts  and  if  they  succeed  in  getting  the 
suit  against  Jackson  et  al.,  and  do  not  succeed  in  gaining  the  suit 
against  Martin,  then  said  Yoakum  &  McCreary  are  to  have  for  their 
services  one-third  of  the  balance,  deducting  the  amount  deeded  to  Mar- 
tin on  the  17th  April,  1850.  But  if  said  Yoakum  &  McCreary  do  not 
succeed  in  gaining  the  case  of  Jackson  et  al.,  then  they  were  to  have 
nothing/*  On  May  13,  1854,  James  McKim  conveyed  to  Yoakum  & 
McCreary  one-third  of  the  land  left  after  the  recovery  by  Jackson  et 
al.,  out  of  the  survey  patented  to  McEam,  assignee  of  Polly  Ryan. 

On  June  13,  1854,  tiie  patent  of  October  29,  1846,  issued  to  James 
McKim,  assignee  of  Polly  Ryan,  was  cancelled  by  the  Land  Commis- 
sioner "in  accordance  with  decision  of  the  Supreme  Court,  on  account 
of  conflict;**  and  on  June  16,  1854,  a  patent  was  issued  by  the  State 
to  James  McKim,  assignee  of  Polly  Ryan,  for  12,403,920  square  varas 
of  land  being  the  land  in  controversy  in  this  suit,  and  being  that  part 
of  the  land  granted  by  the  original  patent,  that  was  not  recovered  by 
the  Jacksons  in  the  suit  of  Jackson  v.  McKim.  It  was  shown  that 
Yoakum  &  McCreary  and  their  representatives  rendered  738  acres  of 
the  land  for  taxation  for  the  years  1855  to  1873  inclusive;  for  1874, 
554  acres  of  the  tract  was  rendered  by  W.  T.  Robinson,  and  of  it  by 
him  for  the  years  1875  and  1876.  For  the  years  1877  and  1885  the 
land  was  not  rendered  for  taxation  by  anyone.  Appellants  claim  the 
land  through  a  deed  made  by  Polly  Ryan  to  her  granddaughter,  Mahala 
Sylvester,  on  March  14,  1863,  to  all  her  right,  title  and  interest  in  the 
land  granted  to  James  McKim,  assignee  of  Polly  Ryan.  In  1884  Ma- 
hala Sylvester  joined  by  her  husband  executed  a  power  of  attorney  to 
J.  B.  Holland  to  sell  the  land;  and  from  him,  by  mesne  conveyances, 
the  land  came  down  to  appellants,  T.  A.  Sylvester  rendered  200  acres 
of  the  land  for  taxation  in  1863  and  800  acres  in  1873,  but  from  that 
time  neither  the  Sylvesters  nor  anyone  claiming  through  them  rendered 
any  of  the  land  for  taxation  until  1886,  when  158  acres  was  rendered 
by  I.  C.  Stanford,  269  acres  by  T.  D.  Stanford  and  1,786  acres  by  C. 
Lombardi.  Polly  Ryan  was  the  sister  of  James  McKim.  James  Mc- 
Kim died  in  1862.  Limitation  was  shown  as  to  the  40i/^  acres  awarded 
to  W.  E.  Clark,  as  to  the  288  37-100  acres  awarded  to  John  R.  Cox  and 
as  to  the  1271^  awarded  to  William  Carlisle  and  Company,  and  no  dis- 
satisfaction is  expressed  with  those  portions  of  the  judgment.  Neither 
is  any  error  urged  as  to  the  court  instructing  a  verdict  in  favor  of  Mrs. 
Gibbs  for  an  undivided  interest  in  the  land  of  738  acres. 

The  record  title  to  the  land  was  in  James  McKim  from  whom  appel- 
lees claim;  and  in  order  to  recover,  as  the  case  was  presented  by  the 
parties,  it  devolved  upon  appellants  to  show  by  the  circumstances  sur- 
rounding the  ease  that  James  McKim  had  made  a  conveyance  of  the 
title  to  the  land  to  Polly  Ryan,  and  there  being  no  other  point  in  the 
case,  as  it  was  tried,  after  the  matter  of  limitations  had  been  settled  as 
to  those  parts  of  the  land  awarded  to  the  defendants  and  Mrs.  Gibbs, 
the  court  made  that  question  the  pivotal  one  for  the  guidance  of  the 
jury.  There  being  no  written  evidence  of  a  conveyance  of  the  land,  or 
any  part  thereof  to  Polly  Ryan  by  James  McKim,  if  the  facts  and  cir- 
cumstances did  not  justify  the  inference  that  a  conveyance  had  been 
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made,  then  appellees  had  made  out  their  case  and  should  have  recovered 
that  part  of  the  land  to  which  title  had  not  been  shown  by  limitation. 

Whatever  mav  have  been  the  rule  at  one  time  in  this  State,  or  in 
other  jurisdictions,  it  is  firmly  settled,  by  the  later  decisions  in  Texas, 
that  the  presumption  of  a  grant  arising  from  possession  and  other  cir- 
cumstances, is  one  of  fact  and  not  of  law.  (Dailey  v.  Starr,  26  Texas, 
562;  Taylor  v.  Watkins,  26  Texas,  688;  Harrison  v.  McMurray,  71 
Texas,  122 ;  Walker  v.  Caradine,  78  Texas,  489 ;  Texas  Mexican  Railway 
V.  Uribe,  85  Texas,  386 ;  Herndon  v.  Vick,  89  Texas,  469 ;  Hemdon  v. 
Burnett,  21  Texas  Civ.  App.,  25;  Dorsey  v.  Sternenberg  (Texas  Civ. 
App.),  15  Texas  Ct.  Rep.,  660.) 

In  the  cited  case  of  Taylor  v.  Watkins,  Judge  Bell,  after  reviewing 
authorities  on  the  subject  said :  *T  draw  the  conclusion,  from  what  has 
been  said,  that  the  question  whether  a  grant  will  be  presumed  or  not 
is  a  question  for  the  jury;  in  other  words,  that  the  court  ought  always 
leave  it  to  the  jury  to  presume  a  grant  or  not,  according  to  the  evidence 
and  circumstances  of  the  case;  tliat  the  presumption  of  a  grant  does 
arise,  from  long  and  uninterrupted  possession,  where  the  possession  is 
consistent  with  the  presumption,  and  that  the  jury  may  properly  be 
told  thus  much  as  matter  of  law;  but  that  the  presumption  may  be 
repelled  by  proof.'* 

In  the  case  of  Walker  v.  Caradine,  before  cited,  it  was  said:  "The 
presumption  of  a  grant  which  arises  from  long  continued  possession 
and  use  of  real  property  is  a  presumption  of  fact,  and  can  only  have  a 
controlling  affect  upon  the  title  when  all  the  circumstances  in  proof  are 
consistent  with  the  existence  of  a  conveyance." 

In  the  latter  decision  of  the  Supreme  Court  on  the  subject,  in  the 
case  of  Hemdon  v.  Vick,  above  cited,  it  was  said  by  Chief  Justice  Gaines: 
"But  it  is  insisted  on  behalf  of  defendant  in  error  that  should  this  court 
hold  that  the  trial  court  erred  in  excluding  the  evidence  of  the  trans- 
fer from  Dickinson  to  Cole,  the  judgment  should  nevertheless  be  af- 
firmed. The  ground  of  this  contention  is,  that  the  proof  of  the  long 
and  continued  possession,  use,  and  an  enjoyment  of  the  land  in  con- 
troversv,  under  a  claim  of  title  bv  defendant  in  error  and  those  imder 

ft*    ^  m.' 

whom  he  claims,  together  with  the  evidence  that  no  claim  had  ever 
been  asserted  on  behalf  of  the  plaintiff  in  error  until  the  bringing  of 
this  suit,  is  so  conclusive  in  its  nature  and  tendency  as  to  impel  the 
court  to  presume  a  sale  or  conveyance  from  Cole  back  to  the  original 
grantee,  should  it  be  found  that  Cole  ever  possessed  the  title.  It  has 
doubtless  been  held  in  other  jurisdictions  that  the  inference  arising 
from  long  possession  and  enjoyment  of  real  estate,  together  with  cor- 
roborating circumstances,  may  be  so  cogent  as  to  make  it  the  duty  of 
the  court  to  instruct  the  jury  to  presume  a  grant.  Such  is  not  the 
rule  in  this  State.  With  us  the  presumption  is  one  of  fact,  and  it  is 
for  the  jury  to  determine  the  effect  of  the  evidence  in  support  of  that 
presumption." 

The  effect  of  the  authorities  cited,  as  well  as  others,  is  to  establish  the 
rule  that  a  conveyance  of  real  property  may  be  established  by  circum- 
stances, such  as  long  possession  and  enjoyment  of  it,  and  that  such  cir- 
cumstances must  be  submitted  to  the  jury  to  be  determined  by  them 
whether  or  not  they  will  support  the  presumption  or  inference  of  a 
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grant  or  conveyance.  In  other  words  that  such  circumstances  may  cre- 
ate a  presumption  of  fact,  but  not  a  presumption  of  law. 

The  trial  court,  in  the  absence  of  direct  proof  of  the  existence  of  a 
grant  or  conveyance  on  the  part  of  James  McKim  to  Polly  Ryan,  after 
directing  a  verdict  for  Mrs.  Gibbs  for  the  land  sold  by  McKim  to  Yoak- 
um &  McCreary  and  for  defendants  for  other  portions  of  the  land, 
whose  title  had  been  established  by  limitation,  instructed  the  jur}'  as 
follows: 

"As  to  the  remainder  or  balance  of  said  land  in  controversy  after  de- 
ducting  the  above  mentioned,  you  are  instructed  that  you  will  find  for 
the  plaintiffs  herein,  unless  you  shall  find  by  a  preponderance  of  the 
evidence  in  this  case  that  James  McKim,  prior  to  his  deafh,  granted  or 
conveyed  the  same  to  Polly  Ryan;  and  this  is  a  question  for  you  to 
determine  from  the  evidence  before  you.  In  determining  this  question 
you  will  take  into  consideration  all  the  evidence,  documentary  and  oral, 
before  you,  and  will  from  such  evidence  determine  whether  or  not  James 
McKim,  during  his  lifetime,  granted  or  conveyed  said  lands  to  said 
Polly  Ryan.  And  if  you  shall  believe  by  a  preponderance  of  the  evi- 
dence that  said  James  McKira,  prior  to  his  death,  granted  or  conveyed 
the  remainder  of  said  land  to  Polly  Ryan,  then  you  are  instructed  that, 
if  you  so  believe,  that  the  legal  effect  of  the  deeds  and  'conveyances,  in 
evidence  before  you,  under  which  defendants,  Carlisle  and  Company, 
daim',  would  be  to  put  the  legal  title  in  said  Carlisle  and  Company;  but 
unless  you  so  find  that  James  McKim,  prior  to  his  death,  granted  or 
conveyed  to  Polly  Ryan  the  land  in  controversy,  such  deeds  and  con- 
veyances would  not  have  such  effect. 

**The  issue  for  you  to  determine  is  whether  the  said  James  McKim, 
prior  to  his  death,  granted  or  conveyed  said  land  to  said  Polly  Ryan. 
If  you  believe  from  a  preponderance  of  the  evidence,  by  which  is  meant 
the  finreater  weight  and  degree  of  credible  evidence,  that  James  McKim, 
prior  to  his  death,  granted  or  conveyed  his  interest  in  the  land  in  eon^ 
troversy  to  Polly  Ryan,  you  will  find  for  the  defendants,  Wm.  Carlisle 
and  Company,  the  balance  of  said  land  left  after  deducting  the  por- 
tions hereinbefore  named,  and  the  form  of  your  verdict  would  be :  We, 
the  jury,  find  for  the  plaintiffs,  S.  E.  Gibbs,  for  an  undivided  738  acres 
of  the  land  in  controversy;  and  for  the  defendant,  Jno.  R.  Cox,  for 
the  288  37-100  acres  described  in  his  deed ;  and  for  the  defendant,  W. 
E.  Clark,  for  the  40i/^  acres;  and  for  the  defendant,  Wm.  Carlisle  and 
Company,  for  the  127^4  acres  of  the  land  described  in  the  Clark  deed; 
and  for  the  defendant.  Wm.  Carlisle  and  Company,  for  the  balance  of 
the  land  in  controversy. 

'TSut  if  you  do  not  find  by  a  preponderance  of  the  evidence  that 
James  McKim,  before  his  death,  granted  or  conveyed  such  interest  to 
Polly  Ryan,  then  you  will  find  for  plaintiffs  for  the  balance  of  the  land 
in  controversy,  and  the  form  of  your  verdict  would  be :  We,  the  jury, 
find  for  the  plaintiffs,  S.  E.  Gibbs,  for  an  undivided  738  acres  of  the 
land  in  controversy;  and  for  the  defendant,  Jno.  R.  Cox,  for  the  288 
37-100  acres  described  in  his  deed;  and  for  the  defendant,  W.  E.  Clark, 
for  the  4014  acres;  and  for  the  defendant,  Wm.  Carlisle  and  Company. 
for  the  127^  acres  of  the  land  described  in  the  Clark  deed;  and  for 
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the  plaintiffs,  S.  E.  Gibbs  and  others,  for  the  balance  of  the  land  in 
controversy." 

It  will  be  seen  that  the  fact  of  a  grant  or  conveyance  of  the  land  by 
McKim  to  Polly  Eyan  is  made  the  sole  issue  to  be  determined  by  the 
jury;  and  the  only  complaints  urged  against  the  charge  by  appellants 
are,  that  it  confined  the  jury  to  the  consideration  of  a  written  con- 
veyance of  the  land,  and  did  not  permit  consideration  of  a  parol  sale 
of  the  land  prior  to  1840,  or  a  parol  transfer  of  the  certificate. 

The  land  certificate  was  issued  to  James  McKim,  assignee  of  Polly 
Ryan,  and  might  have  been  transferred  by  him  to  her  by  parol  at  any 
period  before  the  land  was  surveyed  and  located  and  would  have  been 
a  valid  transfer.  (Jones  v.  Reus  (Texas  Civ.  App.),  24  S.  W.  Rep*, 
674.)  In  this  connection  it  is  also  to  be  remembered  that  the  civil 
law  was  in  effect  in  Texas  prior  to  1840,  and  that  under  that  law  ver- 
bal sales  of  land  were  recognized.  (Monroe  v.  Searcy  20  Texas,  348; 
Downs  V.  Porter,  54  Texas,  59.)  If  the  charge  was  such  as  to  preclude 
the  jury  from  considerating  a  verbal  sale  of  the  certificate  until  the 
'  time  of  its  location,  or  a  verbal  sale  of  the  land  prior  to  1840,  if  the 
location  occurred  before  that  time,  it  was  erroneous,  as  claimed  by  ap- 
pellants. While  the  charge  does  not  in  terms  say  that  the  sale  must 
have  been  evidenced  by  an  instrument  in  writing,  the  plain  inference 
from  the  language  employed  is  that  it  should  have  been  in  writing.  The 
words  used  are:  ^^granted  and  conveyed"  and  we  think  that  anyone  im- 
acquainted  with  the  state  of  the  law  as  to  land  certificates,  or  as  to 
land  prior  to  1838,  and  knowing  that  land  sales  at  this  time  must  be 
evidenced  by  a  memorandum  in  writing,  would  naturally  suppose  that 
the  words  were  used  in  their  usual  sense.  We  think,  therefore,  that  the 
charge  was  calculated  to  mislead  the  jury,  and  if  it  could  be  said  that 
the  charge  was  correct  so  far  as  it  went,  still,  the  court  erred  because 
appellants  requested  the  following  charge  which  was  refused: 

^TTou  are  instructed  that  prior  to  and  before  the  18th  day  of  Jan- 
uary, 1840,  lands  in  Texas,  or  right  to  land,  could  be  sold  and  con- 
veyed by  parol  sale  with  the  same  effect  as  in  writing."  That  instruc- 
tion would  have  explained  the  general  charge  and  should  have  been 
given.     (Texas  Tram.  &  L.  Co.  v.  Gwin,  52  S.  W.  Rep.,  111.) 

It  is  true  that  it  is  contended  that  there  are  no  circumstances  tend- 
ing to  show  any  kind  of  conveyance  of  the  land  or  certificate  by  McKim 
to  Polly  Ryan,  but  the  fact  that  McKim  in  about  a  year  after  the  pat- 
ent was  granted  to  him  accepted  a  deed  to  1,535  acres  of  the  land,  is 
not  explained  and  is  hard  to  reconcile  with  his  ownership  of  the  whole 
tract.  If  he  owed  the  whole  of  the  land  why  should  he  have  accepted 
a  deed  to  a  third  of  it  from  Polly  Ryan?  That  he  did  accept  it  is 
established  by  his  sale  of  the  same  land  to  Q.  L.  Martin,  and  this  deed 
describing  it  as  having  been  "purchased  by  said  McKim  from  Polly 
Ryan  on  the  11th  day  of  December,  1846."  While  the  jury  might  have 
rejected  the  idea  of  a  sale  of  the  land  by  deed  in  writing  after  the  pat^ 
ent  was  granted  or  after  the  location  of  the  certificate,  they  might 
have  concluded  that  there  had  been  a  verbal  sale  of  the  certificate,  or 
a  verbal  sale  of  the  land  prior  to  1840,  or  might  have  concluded  that 
McKim  had  procured  the  location  and  patent,  and  was  holding  the  land 
in  trust  for  Polly  Ryan  and  that  the  deed  to  the  1535  acres  was  given 
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to  pay  him  for  his  services.  Another  circmnstance  bearing  on  the  ease 
was  fliat  when  the  neighbors  of  McKim  and  Polly  Ryan  sued  for  the 
land,  in  spite  of  the  fact  that  the  patent  was  in  the  name  of  McKim^ 
they  sued  Polly  Eyan,  and  McKim  got  into  the  suit  only  at  his  own  in- 
stance and  request.  Again^  he  answered  with  Polly  Eyan  that  ihey 
jointly  owned  the  land,  which  was  true  even  though  he  had  no  interest 
in  it  except  the  1,535  acres  she  had  conveyed  to  him.  Afterwards 
Polly  Eyan  asserted  her  claim  to  the  land  by  giving  it  to  her  grand- 
daughter Mahala  Sylvester.  These  facts  and  circumstances  have  been 
arrayed  merely  to  show  that  the  case  presented  facts  that  entitled  it  to 
be  placed  before  the  jury  through  a  proper  charge. 

The  following  charge  was  requested  by  appellants :  'TTou  are  charged 
that  if  Polly  Eyan,  her  heirs,  and  those  claiming  under  and  through 
her,  have  openly,  publicly  and  notoriously  occupied,  held  and  claimed 
the  Polly  Eyan  survey  involved  in  this  suit,  situated  in  Polk  and 
Trinity  Counties,  Texas,  since  the  patent  issued  to  James  McKim,  as- 
signee of  Polly  Eyan,  October  29,  1845,  and  that  James  McKim  or  his 
heirs,  or  those  claiming  under  James  McKim,  have  not  claimed  or 
asserted  title  to  said  land  for  thirty  years  after  the  issuance  of  the  pat- 
ent in  1845,  then  you  are  authorized  to  presume,  from  the  evidence  in 
this  case,  the  assertion  of  claim .  by  Polly  Eyan,  and  nonassertion  of 
claim  by  James  McKim  and  his  heirs,  that  James  McKim  did  by  parol 
sale  or  by  deed,  prior  to  January,  1840,  convey  to  Polly  Eyan  said  land. 
This,  excepting  out  of  the  same  the  land  sold  by  James  McKim  to 
Yoakum  &  McCreary,  and  the  balance  of  the  survey  would  be  aflFected 
by  the  presumption  of  a  deed  as  herein,  provided  the  facts  of  claim  of 
ownership  of  Polly,  and  those  under  her,  of  the  land  has  existed  for 
more  than  thirty  years  after  the  issuance  of  said  patent.^'  The  lan- 
guage hereinbefore,  quoted  from  Taylor  v.  Watkins,  26  Texas,  688, 
would  seem  to  justify  the  charge  as  to  the  jury  being  authorized  to  pre- 
sume a  grant  from  long  and  uninterrupted  possession,  and,  if  the  facts 
justified  it,  it  should  have  been  given.  A  similar  charge  was  commended 
in  Harrison  v.  McMurray,  71  Texas,  122.  In  the  case  of  Walker  v. 
Caradine,  78  Texas,  489,  a  charge  very  similar  to  the  one  asked  in  this 
case  was  condemned  on  the  ground  that  it  was  not  supported  by  the 
evidence,  and  in  Hemdon  v.  Vick,  8^  Texas,  469,  it  was  held  that  long 
possession  and  enjoyment  of  real  estate,  together  with  corroborating 
circumstances,  did  not  justify  a  court  to  instruct  a  jury  that  a  grant 
was  presumed  as  a  matter  of  law,  but  that  it  was  a  question  of  fact 
for  the  jury.  We  do  not  think,  however,  that  the  evidence  as  to  pos- 
session was  clear  enough  to  justify  the  charge,  although  if  it  had  been 
stated  that  the  evidence  of  possession,  if  any,  taken  with  the  other  cir- 
cumstances in  proof  authorized  the  jury  to  presume  a  grant,  the  charge 
would  have  been  a  correct  one,  under  the  authorities  cited. 

The  thirtv-seoond,  thirtv-third  and  thirty-fifth  assiornments  of  error 
are  not  followed  by  such  a  statement  as  is  contemplated  by  the  rules. 
It  is  not  a  compliance  with  the  rules  to  make  no  statement  except  a 
reference  to  different  parts  of  the  record.  In  view  of  another  trial  this 
court  has  read  the  charges  refused  by  the  trial  court,  and  holds  that  they 
were  properly  refused.  The  answer  of  James  McKim  in  the  case  insti- 
tuted by  the  Jacksons  against  Polly  Eyan  presents  none  of  the  elements 
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of  estoppel  as  against  him  or  his  heirs,  nor  was  the  answer  equivalent 
to  a  conveyance  from  McKim  to  Polly  Ryan.  It  was  merely  a  cir- 
cumstance, that  might  be  considered  with  others  in  determining  whether 
Polly  Ryan  owned  the  land  or  a  part  thereof.  The  second  proposition 
under  the  assignments  has  ho  connection  whatever  with  them. 

The  court  properly  refused  to  instruct  the  jury  that,  under  the  con- 
tract between  James  McKim  and  Yoakum  &  McCreary,  the  latter  were 
not  entitled  to  receive  any  of  the  land  recovered,  because  they  did  not 
recover  all  of  it.  If  that  was  a  proper  construction  of  the  contract,  the 
court  properly  refused  to  allow  such  an  issue  to  be  injected  into  the 
trial.  A  deed  was  made  by  James  McKim  to  the  attorneys,  and  an  issue 
as  to  the  consideration  for  that  deed  had  no  place  in  the  case. 

Appellees  were  allowed  over  the  objections  of  appellants,  to  introduce 
in  evidence  the  following  deposition  of  E.  A.  Clark:  ^TTes  I  heard 
conversation  between  said  T.  A.  Sylvester  and  his  wife,  Mahala,  with 
reference  to  said  sale  (to  Lombardi  and  Haight),  prior  to  the  con- 
summation thereof.  Said  T.  A.  Sylvester  addressing  his  wife,  said: 
n^ahala  I  am  going  to  sell  that  Polly  Ryan  land.^  She  then  said: 
'What  Polly  Ryan  land?*  He  replied  saying:  'God  damn  it,  that  land 
over  the  river  yonder;  they  call  it  the  McKim  gore.'  She  then  said: 
Tlifr.  Sylvester,  you  had  better  let  that  alone;  you  might  get  yourself 
into  trouble.' "  The  issue  in  this  case  was,  whether  the  land  in  contro- 
versy, although  the  legal  title  was  in  McKim,  was  not  really  the 
property  of  Polly  Ryan,  and  it  was  sought  to  establish  that  issue  by 
circumstances.  In  such  cases  the  law  is  very  liberal  in  permitting  any 
and  all  circumstances,  however  slight,  tending  to  prove  or  disprove  the 
issue,  but  they  must  have  such  tendency.  The  conversation  between 
Sylvester  and  his  wife  did  not  throw  any  light  whatever  on  that  issue, 
but  merely  tended  to  show  that  Mrs.  Sylvester  did  not  know  what  was 
meant  by  the  Polly  Ryan  land  and  thought  her  husband  might  have 
trouble  about  it.  It  shed  no  light  whatever  on  the  issue  as  to  whether 
the  land  belonged  to  Polly  Ryan  or  James  McKim,  and  was  improperly 
admitted  in  evidence. 

W.  D.  Hood  was  allowed  to  testify  that  T.  A.  Sylvester  stated  in  the 
presence  of  Polly  Ryan  and  of  witness,  at  the  time  she  made  the  deed 
to  Mahala  Sylvester,  that  he  (Sylvester)  "wanted  to  get  the  land 
therein  conveyed  out  of  James  McKim's  hands."  We  do  not  see  how  the 
statement  had  any  bearing  upon  the  issues  of  the  case  and  yet  we  do 
not  perceive  how  it  could  have  unfavorably  affected  the  cause  of  ap- 
pellants. It  was  perfectly  consistent  with  Polly  Ryan's  claim  to  the 
land  that  she  and  those  claiming  from  her  should  want  to  divest  the 
title  to  land  out  of  McKim  or  his  heirs. 

The  facts  in  this  case  have  a  tendency  to  raise  the  issue  as  to  the 
land  in  controversy  having  been  located  and  patented  in  the  name  of 
James  McKim,  but  that  he  was  holding  the  same  in  trust  for  Polly 
Ryan.  That  inference  would  explain  the  circumstances  of  his  accept- 
ing a  deed  to  1,535  acres  out  of  the  land  to  which  he  held  a  patent. 
He  needed  no  deed  to  that  1,535  acres,  unless  Polly  Ryan  had  an  equit- 
able title  to  it,  and  it  might  suggest  that  he  was  receiving  that  number 
of  acres  for  obtaining  and  locating  the  certificate  and  securing  a  patent. 
Of  course  the  circumstance  of  McKim  accepting  such  deed  may  be  ex- 
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plained  and  we  are  expressing  no  opinion  on  whether  it  was  explained 
which  is  a  point  peculiarly  for  a  jury,  but  it  is  a  circumstance  that 
gave  appellants  the  right  to  prove  every  circumstance  that  would  tend  to 
strengthen  its  force  and  effect.  If  Polly  Ryan  lived  on  the  land  and 
laid  claim  to  it  and  it  was  generally  known  among  those  living  in  the 
yieinity  of  the  land,  that  she  claimed  the  land,  it  was  a  circumstance 
which,  taken  with  the  circumstance  aforementioned,  might  show  that 
while  the  legal  title  was  in  McKim  he  knew  or  ought  to  have  known 
that  Polly  Ryan  was  asserting  title  to  the  land.  Also  on  the  presumption 
of  a  grant,  or  rather  proof  of  a  deed  by  circumstances,  we  think, 
general  notoriety  as  to  the  claims  of  Polly  Ryan  to  the  land  should 
have  been  admitted.  This  principle  was  established  in  the  case  of 
Dailey  v.  Starr,  26  Texas,  562,  where  it  was  held :  "Nor  do  we  think 
there  was  error  in  permitting  the  plaintiffs  below  to  make  proof  of  the 
notoriety  of  their  clainj  of  title.  Such  evidence  tended  to  show  acqui- 
escence in  their  claim  by  Aranjo  and  his  heirs,  and  to  strengthen  the 
presumption  that  the  title  had  passed  from  them."  That  authority 
has  never  been  questioned,  but  has  met  with  approval  in  a  number  of 
cases.  That  rule  would  not  justify  evidence  of  general  reputation  as  to 
the  real  ownership  of  the  land,  but  the  evidence  must  be  confined  to  the 
general  notoriety  of  the  claim  of  Polly  Ryan,  to  the  land,  that  being 
aUowable  as  tending  to  show  that  McKim  knew  that  she  was  claiming 
it.     (Rive  V.  Melott  (Texas  Civ.  App.),  74  S.  W.  Rep.,  955.) 

The  testimony  of  Polly  Hickman  as  to  the  children  of  Polly  Ryan 
telling  her  that  their  mother  claimed  the  land  was  hearsay,  and  was 
properly  excluded. 

One  of  the  circumstances  relied  upon  by  appellants  to  prove  that 
the  land  in  controversy  was  really  the  property  of  Polly  Ryan,  although 
the  legal  title  was  in  McKim,  was  that  he  set  up  no  claim  to  any  of  the 
land  except  that  sold  to  him  by  Polly  Ryan,  and  it  would  be  very  unjust 
and  unreasonable  to  hold  that  evidence  in  rebuttal  of  that  proof  was 
not  admissible.  There  is  no  merit  in  the  contention  that  the  court 
erred  in  permitting  Major  McKim  to  testify  that  his  father  "claimed 
the  land  as  his  own." 

The  judgment  as  to  the  738  acres  of  land  awarded  to  Mrs.  Qibbs, 
and  the  land  awarded  to  the  defendants  Cox,  Clark  and  appellants, 
will  be  affirmed,  but  for  the  errors  herein  indicated  the  balance  of  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Mabia  Stahl  v.  Grand  Lodge,  Ancient  Order  op  United  Workmen. 

Decided  November  14,  1906. 

1. — Ble^timate  Child — ^Beneflolary  CertiiLoate. 

The  constitution  of  the  Ancient  Order  of  United  Workmen  contained  the 
following  provision:  "Each  member  shall  designate  the  person  or  persons  to 
whom  the  heneficiary  fund  due  at  his  death  shall  be  paid,  who  shall,  in  every 
instance,  be  one  or  more  members  of  his  family,  or  some  one  related  to  him  by 
blood,  or  who  shall  be  dependent  upon  him."  Held,  it  was  lawful  and  proper 
for  a  member  of  said  order,  under  the  foregoing  provision,  to  designate  an  ille-  \ 

gitimate  daughter  as  one  of  the  beneficiaries,  both  because  she  was  related  to  i 
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him  by  blood  and  because,  under  the  evidence  in  this  case,  she  was  dependent 
on  him. 

2. — Same— Case  Bistinpiilslied. 

The  case  of  West  ▼.  A.  0.  U.  W.  of  Texas  (14  Texas  Civ.  App.,  471),  is  di»- 
tinguishable  from  this  case  in  that,  in  the  above  case,  the  woman  made  a  con- 
tract of  concubinage  to  get  the  insurance  money,  while  in  this  case  the  child  was 
innocent. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Nonnan  G.  Kittrell. 

F.  F.  and  E.  T.  Chew,  for  plaintiff  in  error. — ^The  court  erred  in 
holding  that  the  illegitimate  Catherine  Stahl  (Saurer)  was  entitled 
to  the  insurance  due  on  the  policy  herein  sued  on,  since  it  was  shown 
by  the  evidence  that  the  said  Catherine  Stahl  (Saurer)  had  no  in- 
surable interest  in  the  life  of  Louis  Stahl,  deceased.  Eugene  Lavigne 
V.  Marilda  Chasse,  54  Law  Rep.  Ann.,  814;  Cheeves  v.  Anders,  87 
Texas,  287;  Williams  v.  Fletcher,  26  Texas  Civ.  App.,  85;  Coudell  v. 
Woodward,  29  S.  W.  Eep.,  614;  Grand  Lodge  Order  Sons  of  Herman 
V.  Maria  Stahl  (unreported). 

John  T.  Duncan,  for  defendant  in  error. 

PLY,  Associate  Justice. — Plaintiff  in  error  sued  defendant  in  error 
for  $950,  alleged  to  be  due  as  a  part  of  a  policy  of  two  thousand  dollars 
held  bv  her  deceased  husband  in  the  Ancient  Order  of  United  Workmen. 
It  was  alleged  in  the  petition  that  plaintiff  in  error  was  the  surviving 
widow  of  Ijouis  Stahl,  there  being  no  issue  by  such  marriage;  that  Louis 
Stahl  had  taken  out  a  policy  in  said  association  in  the  sum  of  $2,000, 
the  beneficiaries  in  said  policy  being  his  sister  and  one  Catherine  Saurer. 
That  $1,050  of  said  policy  was  payable  to  the  sister  of  Louis  Stahl  and 
$950  to  Catherine  Saurer,  but  that  the  latter  was  not  entitled  to  receive 
any  part  of  the  policy.  In  a  supplemental  petition  it  was  alleged  that 
Catherine  Saurer  was  an  illegitimate  daughter  of  Louis  Stahl,  and  that 
defendant  in  error  had  been  notified  of  this  fact  and  requested  not  to 
pay  any  part  of  the  amount  due  on  the  policy  to  her.  The  cause  was 
tried  by  the  court  and  resulted  in  a  judgment  for  defendant  in  error. 

It  was  provided  in  the  beneficiary  certificate  issued  to  Louis  Stahl 
that  $2,000  should  be  paid  at  his  death  as  follows :  To  Catherine  Grieb, 
$700 ;  to  Catherine  Stahl,  $600,  and  to  Rosina  Braun,  $700.  Catherine 
Grieb  and  Rosina  Braun  were  his  sisters  and  Catherine  Stahl  Saurer 
his  daughter.  Rosina  Braun  died  before  the  demise  of  Louis  Stahl  and 
the  contest  is  over  one-half  of  the  $700  directed  to  be  paid  to  her  and 
the  $600  directed  to  be  paid  to  Catherine  Saurer,  defendant  in  error 
having  paid  the  same  to  Catherine  Saurer.  Plaintiff  in  error  was 
married  to  Louis  Stahl  in  Houston,  Texas,  in  1874,  and  in  1882  he 
obtained  the  benefit  certificate  in  which  he  made  his  sister  and  daughter 
the  beneficiaries.  He  brought  his  daughter  to  Texas  from  Germany 
about  1885,  and  she  lived  in  the  house  with  him  until  she  went  to  Mon- 
tana where  she  married  Romedius  Saurer  and  did  not  return  until  after 
her  father's  death.    Defendant  in  error  paid  to  her  $950  of  the  insurance 
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money.  Catherine  Saurer  was  baptised  in  a  church  in  Qermany,  and 
Lonis  Stahl  was  designated  on  the  register  as  her  father. 

The  following  provision  is  found  in  the  constitution  of  the  order: 
"Each  member  shall  designate  the  person  or  persons  to  whom  the 
beneficiary  fund  due  at  his  death  shall  be  paid,  who  shall,  in  every 
instance,  be  one  or  more  members  of  his  family,  or  some  one  related  to 
him  by  blood,  or  who  shall  be  dependent  upon  him."  The  evidence 
conclusively  showed  that  Catherine  Saurer  was  the  daughter  of  Louis 
Stahl,  and  it  follows  that  being  his  daughter  she  was  related  to  him  by 
blood,  and  was  clearly  within  the  intent  and  meaning  of  the  section 
above  copied,  whether  she  was  the  legitimate  or  illegitimate  child  of 
Louis  Stahl.  No  valid  reason  can  be  assigned  for  excluding  an  ille- 
gitimate child  from  the  benefits  of  such  an  association  as  that  of  ap- 
pellant, in  the  absence  of  a  provision  in  the  constitution  or  bylaws  ex- 
cluding such  child.  Although  the  child  may  have  been  the  oflfspring 
of  illicit  intercourse,  she  was  the  blood  relation  of  Louis  Stahl,  and  the 
moral  duty  devolved  on  him  to  support  and  maintain  her.  In  so  pro- 
viding for  her  there  was  nothing  done  that  was  contrary  to  public  policy, 
but  the  act  was  one  to  be  encouraged  and  commended.  TTie  child  was 
not  a  party  to  the  crime,  and  the  fact  of  her  illegitimacy,  if  it  existed, 
did  not  destroy  her  relationship  to  her  father,  nor  place  her  without 
the  pale  of  the  benefit  of  being  a  relative  or  dependent.  She  was  both 
at  the  time  she  was  designated  as  a  beneficiary,  and  as  either  she  could 
claim  the  benefit  of  the  designation.  The  certificate  was  not  tainted 
with  evil  in  the  hands  of  the  child,  and  no  principle  of  public  policy 
can  arise  that  would  prevent  her  from  receiving  the  benefit  of  the 
insurance  made  by  her  father  in  her  behalf. 

In  the  case  of  Supreme  Lodge  A.  0.  U.  W.  v.  Hutchinson  (Ind.),  33 
N.  E.  Eep.,  816,  the  beneficiary  was  not  the  wife  of  the  deceased  member 
although  she  thought  she  was,  and  was  innocent  of  all  intentional  wrong. 
She  had  lived  with  the  deceased,  as  his  wife,  for  years,  not  knowing 
he  had  another  wife,  and  had  borne  him  several  children.  The  court 
said :  *T3y  the  law  of  the  order  three  classes  of  beneficiaries  are  estab- 
lished— ^members  of  the  family,  relations  by  blood,  and  those  dependent 
on  the  member.  Within  these  classes  there  is  no  limitation  upon  the 
right  of  selection  by  the  member.  So  long  as  he  keeps  within  these 
classes  there  is  nothing  to  indicate  that  the  order  has  any  concern  or 
interest  in  or  control  over  the  selection  of  the  beneficiary.  Margaretta 
Hutchinson  sustained  to  the  deceased  the  actual,  but  not  the  legal, 
relation  of  wife.  She  was  not  his  wife  and  could  not  take  as  such. 
She  was,  however,  in  her  relations  with  him,  entirely  innocent  of  any 
wrong  intent>  and  being  innocent,  no  principle  of  public  policy  can 
intervene  to  prevent  the  courts  giving  to  her  that  to  which  she  is  other- 
wise entitled.  .  .  .  While  Margaretta  was  not  the  wife,  she  was  a 
dependent  upon  the  deceased,  and  she  had  at  least  a  moral  right  to 
look  to  him  for  support.  She  and  her  children  were  in  fact  dependent 
on  him.  He  owed  to  her  and  them  a  duty  which  was  in  part  performed 
by  taking  out  this  certificate  payable  to  them.  While  it  was  not  lawful 
for  him  to  live  with  Margaretta,  it  was  eminently  lawful  and  proper 
that  he  should  provide  for  the  support  of  the  wife  and  children  after 
he  had  wronged  her  so  greviously." 
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The  case  of  Story  v.  Williamsburg  Benefit  Assn.,  95  N.  Y.,  474,  was 
similar  to  the  Indiana  case,  and  the  New  York  Court  of  Appeals  held: 
"The  plaintiff  for  sixteen  years  lived  with  Story,  believing  herself  to 
be  his  lawful  wife.  They  had  children  dependent  on  them  for  support. 
It  was  a  case  where  it  was  the  duty  of  Story  to  provide  for  them,  and 
the  provision  he  made  through  his  insurance  was  in  entire  accord  with 
the  objects  of  the  organization.'' 

The  foregoing  cases  are  clearly  distinguished  from  the  case  of  West 
V.  Ancient  Order  IT.  W.  of  Texas,  14  Texas  Civ.  App.,  471,  decided  by 
this  court.  In  the  Indiana  and  New  York  cases  tiie  women  were  not 
guilty  of  any  offense  in  living  as  they  did,  while  in  the  Texas  case  the 
woman  made  a  contract  of  concubinage  to  get  the  insurance  money. 

We  think,  as  hereinbefore  stated,  that  Catherine  Stahl,  afterwards 
Saurer,  was  clearly  a  dependent  within  the  language  of  the  constitution 
of  the  association.  We  think  it  was  correctlv  held  in  Keener  v.  Grand 
Lodge,  38  Mo.  App.,  543,  that  dependency  can  not  be  restricted  to  those 
whom  one  may  be  legally  or  morally  bound  to  support,  but  is  restricted  to 
those  only  whom  it  is  lawful  for  him  to  support.  It  was  certainly  not 
only  lawful  for  Louis  Stahl  to  support  his  daughter,  whether  legitimate 
or  illegitimate,  but  it  was  his  moral  duty  so  to  do  and  he  owed  it  to 
her  to  arrange  it  so  that  she  could  get  something  from  him  when  he 
died.  She  could  not  if  illegitimate  inherit  his  property,  and  knowing 
this  he  endeavored  to  give  a  small  pittance  to  her.  He  brought  her  to 
America  when  she  was  a  yoimg  girl,  and  gave  her  a  home  in  which 
plaintiff  in  error  states  that  she  merely  ^^tolerated"  her.  The  "tolera- 
tion'' seems  to  have  been  so  intense  as  to  drive  her  out  to  earn  a  liveli- 
hood for  herself,  and  while  plaintiff  in  error  got  all  of  the  comfortable 
fortune  left  by  her  husband,  she  seeks  through  this  suit  to  take  away  the 
small  amount  of  insurance  left  by  her  husband  to  his  wronged  daughter 
and  to  cover  her  with  shame  and  disgrace.  The  trial  court  very  properly 
prevented  her  from  destroying  the  last  effort  of  her  husband  to  do 
something  for  his  child,  and  relieve  the  child  of  the  shame  of  illegiti- 
macy, by  his  finding  that  she  was  legitimate.  We  do  not  disturb  that 
finding  and  do  not  pass  on  the  evidence  on  the  question  of  illegitimacy, 
because,  however  decided,  Catherine  Saurer  is  entitled  to  the  insurance 
money. 

We  have  decided  this  case  upon  the  language  as  to  beneficiaries  used 
in  the  constitution  of  the  association.  The  language  might  be  such  as 
to  exclude  an  illegitimate  child,  but  in  this  instance  it  has  not  excluded 
a  person  of  that  class,  but  the  language  fairly  includes  them  within  its 
scope  and  provisions. 

That  ono-half  of  the  insurance  that  was  designated  for  Bosina  Braun, 
who  died  before  the  death  of  Louis  Stahl,  was  properly  given  to  the 
other  beneficiaries  is  clearly  borne  out  by  the  constitution  of  the 
association.  The  contention  of  plaintiff  in  error  is  that  the  designation 
of  the  illegitimate  child  being  illegal  and  void,  there  was  no  designation 
as  to  the  amount  and  the  wife  should  have  it.  We  need  not  discuss 
that  proposition  as  we  hold  that  the  child  was  a  proper  beneficiary. 

The  judgment  is  aflBrmed. 

Afflrmed. 
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John  H.  Kirbt  et  al.  v.  Sarah  L.  Hayden  et  al. 

Decided  November  16,  1006. 

1.— Limitation — ^Five  Tean— Deed  to  Third  Party. 

The  fact  that  one  who  buys  and  pays  for  land  directs  the  deed  to  be  made 
to  a  third  party  for  the  purpose  of  securing  such  part^  in  a  debt  would  not  pre- 
vent the  purchaser,  the  equitable  owner,  from  prescribing  imder  the  five  years 
statute  of  limitation.  The  transaction  would  be  only  a  mortgage.  The  statute 
does  not  require  that  the  person  in  possession  must  claim  under  a  deed  to  him- 
self. 

%. — Fraudulent  Land  Certiflcatet— Act  Construed. 

The  Act  of  February  4,  1841  (2  Gammel's  Laws,  685),  to  detect  fraudulent 
land  certificates  and  to  provide  for  issuing  patents  to  legal  claimants,  did  not 
require  that  a  certified  copy  of  the  judgment  obtained  would  be  filed  in  the 
Land  OfiSoe,  but  only  that  the  clerk  of  the  court  should  certify  the  fact  when  the 
claimant  obtained  a  verdict. 

S. — Same — ^Arohive — ^Evidence. 

A  certified  copy  of  a  paper,  properly  an  archive  of  the  Land  Office,  is  com- 
petent evidence. 

4. — Same— Act  Construed — Judgment — ^Effect. 

A  judgment  obtained  under  the  provisions  of  the  Act  of  1841,  to  detect 
fraudulent  land  certificates,  only  established  the  genuineness  of  the  certificate, 
and  did  not  adjudge  the  exclusive  ownership  of  the  certificate  to  be  in  the 
plaintiff  or  actor  in  said  proceeding. 

5. — Spanish  Law — ^Heirship. 

Under  the  Spanish  law,  which  was  in  force  in  the  Republic  of  Texas  prior 
to  1840,  if  an  intestate  died,  leaving  brothers  and  sisters  of  the  full  blood,  th^ 
would  inherit  all  of  the  estate,  to  the  exclusion  of  the  brothers  and  sisters  of  the 
half  blood. 

6. — ^Heir — Conveyance — Ouster. 

A  mere  conveyance  of  the  entire  tract  of  land  by  one  of  two  heirs  is  not 
such  an  ouster  of  the  other  heir  as  would  set  the  statute  of  limitation  in  motion. 

7. — ^Fftmily  History — ^Evidence. 

In  the  matter  of  family  history  the  statements  of  deceased  members  of  the 
family  are  competent  evidence  in  the  absence  of  evidence  that  the  statements  are 
self-serving. 

8. — Cutting  Timber — ^Limitation. 

A  claim  for  timber  cut  from  land  is  barred  by  the  two  years  statute  of 
limitation  when  filed  more  than  two  years  after  the  trespass. 

Appeal  from  the  DiBtriet  Court  of  Hardin  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Denman,  Franklin  &  McOown,  Lamer  &  Martin,  Taliaferro,  Nail  & 
Dies  and  lAt  Swearengen,  for  appellants. — The  court  erred  in  rejecting 
the  evidence  offered  by  appellants  to  show  title  under  the  five  years 
statutes  of  limitation  in  appellant,  to  the  land  in  controversy  by  deeds 
duly  recorded,  adverse  and  peaceable  possession  and  payment  of  taxes 
for  more  than  five  years,  as  against  the  interveners  of  the  first  part,  P. 
C.  Thompson  et  al.,  and  in  excluding  same  from  the  jury.  Thomson  v. 
Weisman,  82  S.  W.  Bep.,  503. 
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The  only  certificate  ever  authorized  to  be  issued  for  any  land  to  which 
Washington  B.  Griffin  may  have  been  entitled,  was  the  certificate  au- 
thorized and  adjudicated  by  the  decree.  This  decree  adjudicated  and 
authorized  a  certificate  to  Jackson  H.  Griflln,  and  no  one  else.  The 
heirs  of  Washington  E.  GriflSn,  if  any  there  be  other  than  Jackson  H. 
QriflBn,  can  not  asseri;  nor  deraign  title  through  said  decree  because  the 
decree  does  not  award  any  title  to  any  certificate  to  any  one  save  Jackson 
H.  GriflSn.  The  land  in  controversy  was  located  under  the  certificate 
adjudicated  in  said  decree,  and  the  patent  to  the  land  was  issued  upon 
the  certificate  decreed  by  said  adjudication  and  located  under  said 
decree.  However  worded,  the  patent  could  confer  title  upon  no  one  save 
the  party  to  whom  the  certificate  was  awarded  by  said  decree.  It  must 
follow  that  neither  under  said  decree  nor  the  certificate  issued  there- 
under nor  the  survey  made  under  the  certificate,  nor  the  patent  granted 
upon  the  certificate,  any  of  the  brothers  and  sisters  of  Washington  E. 
Griffin,  save  Jackson  H.  GriflBn,  acquired  any  title  to  the  land  in  con- 
troversy. 2  GamraeFs  Laws,  171;  Burkett  v.  Scarborough,  59  Texas, 
496;  Fleming  v.  Giboney.  81  Texas,  428;  Davis  v.  Bargas,  88  Texas, 
664;  McPhail  v.  Burris,  42  Texas,  146;  Smith  v.  Walton,  82  Texas, 
548;  Shinn  v.  Hicks,  68  Texas,  277;  Styles  v.  Gray,  10  Texas,  504. 

The  court  having  excluded  the  judgment  of  the  District  Court  of 
Liberty  County  awarding  the  Washington  E.  Griffin  certificate  to  Jack- 
son H.  Griffin,  and  having  submitted  the  case  to  the  jury  on  the  issue 
that  plaintiffs'  title  at  the  time  of  the  bringing  of  the  suit  herein  origin- 
ated in  the  conveyance  from  Jackson  H.  Grifl^,  who  the  court  stated  in 
its  charge  was  a  half  brother  of  Washington  E.  Griffin,  and  the  evidence 
conclusively  showing  that  said  Jackson  H.  Griffin  had  a  full  sister, 
Sc3i;hia  Gregg,  plaintiffs  could  not  have  acquired  from  said  Jackson  H. 
Griffin  more  than  a  half  interest  in  the  land  in  controversy,  and  under 
such  title,  if  superior  to  that  of  the  defendants,  would  have  been  ten- 
ants in  common  to  the  parties  holding  under  Scythia  Gregg,  viz:  the 
interveners  of  the  second  part,  and  the  three  years  statutes  of  limitation 
could  not  apply.  Veramendi  v.  Hutchins,  48  Texaa,  550;  Trammell  v. 
McDade,  29  Texas,  360;  Taylor  v.  Ashlev,  15  Texas,  53;  Childress  v. 
Grim,  57  Texas,  59;  Cole  v.  Grigsby,  35  S.  W.  Eep.,  685;  Cole  v. 
Grigsby,  89  Texas,  229 ;  Bartell  v.  Kelsev,  59  S.  W.  Eep.,  633 ;  McGahan 
V.  Baylor,  32  Texas,  795. 

TThe  court  erred  in  admitting  in  evidence,  over  defendants*  objection, 
the  testimony,  by  deposition,  of  the  witness  Evilena  G.  Thompson,  as 
to  who  were  the  brothers  and  sisters  of  Washington  E.  Griffin  and  the 
sons  and  daughters  of  Absolom  Griffin,  for  the  following  reasons: 

(1)  Because  the  same  was  hearsay,  the  witness's  testimony  showing 
that  die  did  not  and  could  not  know  same  of  her  own  knowledge,  but  ac- 
quired such  knowledge  from  declarations  made  by  her  mother  and  her 
mother's  brothers  and  sisters,  who  were,  at  the  time  such  declarations 
were  made,  according  to  the  witness's  testimony,  heirs  of  Washington  E. 
Griffin  and  were,  therefore,  self-serving  and  inadmissible. 

(2)  Because  she  does  not  state  affirmatively  her  means  or  source  of 
information,  further  than  to  state  that  *Ttfy  mother  and  others  told 
me  of  their  other  brothers  and  sisters,"  such  statements  by  the  witness 
being  obscure,  vague,  indefinite  and  uncertain,  and  the  witness  nowhere 
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stating  whether  the  persons  from  whom  she  obtained  her  information 
were  living  or  dead  and  when  she -obtained  such  information  from  such 
persons.    Byers  v.  Wallace,  87  Texas,  603. 

Lemuel  D.  Lilly  and  Smith,  Crawford  &  Sonfield,  for  appellees. — 
The  undisputed  evidence  showing  that  L.  L.  Loftin  occupied  the  prem- 
ises in  1887  and  1888  as  the  tenant  of  Hayden  and  continued  using 
and  enjoying  them  until  1895,  recognizing  at  all  times  the  title  of  the 
plaintiffs,  his  possession  was  the  possession  of  the  plaintiffs.  O'Connor 
V.  Dykes^  29  S.  W.  Sep.,  920 ;  Matfcfeld  v.  Huntington,  43  S.  W.  Bep., 
63;  Juneman  v.  Franklin,  67  Texas,  411;  Managan  v.  Pearson,  61 
Texas,  302 ;  Coyle  v.  Franklin,  54  Fed.  Eep.,  644. 

'^In  suits  of  trespass  to  try  title,  the  general  law  of  limitation  as  to 
injury  to  the  estate  of  another  does  not  apply.  When  the  suit  is  strictly 
for  damages  to  an  estate,  or  to  land,  the  general  law  of  limitations  is 
applicable,  but  when  the  suit  is  in  trespass  to  try  title,  the  statute 
regulating  such  suits  governs.  Eev.  Stats.  1879,  arts.  4809,  4814, 
4815 ;  Gulf,  C.  &  S.  F.  By.  v.  Poindexter,  70  Texas,  107.'* 

Mrs.  Gregg  and  those  claiming  under  her  as  heirs  are  now  estopped 
as  against  the  plaintiffs  claiming  under  the  deed  from  Jackson  H. 
Qrifl&a,  if  he  made  such  a  deed,  by  the  doctrine  of  stale  demand.  If 
Jackson  H.  Griffin  made  the  deed  claiming  the  whole  title  and  convey- 
ing the  whole  title,  then  Mrs.  Gregg  had  only  an  equitable  right  in  the 
land  as  against  the  transferees,  to  which  claim  the  doctrine  of  stale  de- 
mand applies.  Howard  v.  Stubblefield,  79  Texas,  1;  Abemathv  v. 
Stone,  81  Texas,  430 ;  Frost  v.  Wolf,  77  Texas,  455 ;  Fuller  v.  Coddmg- 
ton,  74  Texas,  334. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  tresnass 
to  try  title  to  a  survey  of  1,476  acres  of  land  an  Hardin  County  brought 
by  Sarah  L.  Hayden  and  others  as  heirs  and  devisees  of  Peter  Hayden 
against  John  H.  Kirby,  W.  L.  Moody  and  Lit  Swearengen.  The  suit 
was  filed  on  December  20,  1900.  W.  L.  Moody  disclaimed  title,  and 
the  other  defendants  answered  by  plea  of  not  guilty  and  special  pleas 
of  limitation  of  two,  three,  five  and  ten  years. 

After  the  institution  of  the  suit  the  defendant  Kirby  conveyed  the 
land  to  the  Houston  Oil  Company  and  by  an  amended  petition  the 
receivers  of  said  company  were  made  parties  defendant.  These  de- 
fendants answered  by  plea  of  not  guilty,  and  special  pleas  of  limitation 
of  three,  five  and  ten  vears. 

On  the  18th  day  of  October,  1904,  P.  C.  Thompson  and  others  claim- 
ing to  be  the  heirs  of  Washington  R.  Griffin,  to  whom  the  certificate 
upon  which  the  land  was  patented  was  issued,  intervened  in  the  suit 
and  asked  for  recoverv  of  the  land. 

On  October  23,  1905,  S.  M.  Kidd  and  others  intervened  claiming  title 
to  an  undivided  one-half  of  said  land  as  heirs  of  Scvthia  Gresrcf,  who 
they  alleged  was  a  sister  of  Washington  E.  Griffin,  and  as  such  in- 
herited one-half  of  the  land. 

On  the  18th  day  of  October,  1904,  plaintiffs  and  the  interveners 
Thompson  and  others,  who  will  be  hereinafter  designated  the  first  in- 
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terveners,  settled  their  difference  by  agreeing  that  in  event  either  should 
recover  in  this  suit  the  land  so  recovered  should  be  divided  between 
them.  This  agreement  was  entered  of  record  in  the  minutes  of  the 
court. 

In  addition  to  their  general  claim  of  title  and  ownership  plaintiff 
specially  pleaded  title  by  limitation  of  three,  five  and  ten  years. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiffs  and  the  first  interveners  for  all  of  the  land, 
and  for  damages  against  the  defendant  Kirby  in  the  sum  of  $1,908.92. 

Under  their  plea  of  limitation  of  five  years  defendants  offered  to 
show  their  exclusive  and  continuous  possession  of  the  premises  by  a 
tenant,  and  the  concurrent  payment  of  taxes  thereon  for  more  than  five 
years  before  the  petition  of  the  first  interveners  was  filed;  and  in 
further  support  of  this  plea  they  also  offered  in  evidence  a  deed  from 
C.  M.  Votaw  to  W.  L.  Moody  duly  executed  and  recorded  on  April  28. 
1897,  and  offered  to  prove  by  said  Votaw,  in  substance,  that  he  sold  the 
land  to  the  defendant  Kirby  on  April  28,  1897,  and  that  Kirby  paid 
him  therefor  and  directed  him  to  make  the  deed  to  W.  L.  Moodv  for 
the  purpose  of  securing  an  indebtedness  due  by  Kirby  to  said  Moody, 
and  that  Moody  held  the  land  in  trust  until  he  conveyed  it  to  Kirby 
on  March  21,  1901.  Plaintiffs  objected  to  all  of  this  evidence  on  the 
ground  that  the  legal  title  to  the  land  not  having  been  in  Kirby  during 
the  entire  five  years^  occupancy  of  the  premises  by  his  tenant  such  oc- 
cupancy together  with  the  concurrent  payment  of  taxes  could  not  perfect 
title  in  Kirby  by  limitation.  The  court  sustained  this  objection  and  re- 
fused to  admit  the  evidence,  and  this  ruling  is  complained  of  by  the 
first  assignment  of  error. 

The  five  years  statute  of  limitation  does  not  require  that  the  person 
in  possession  must  claim  under  a  deed  to  himself  in  order  to  acquire 
title,  but  only  requires  that  he  claim  under  a  deed.  In  the  case  of 
Thomson  v.  Weismann,  82  S.  W.  Rep.,  603,  the  Supreme  Court  holds 
that  one  who  had  bought  and  paid  for  land,  ttie  deed  to  which  was  taken 
in  the  name  of  a  third  party  who  held  in  trust  for  the  purchaser,  could 
prescribe  under  this  statute,  the  other  requirements  of  the  statute  hav- 
ing been  fulfilled.  This  decision  is  conclusive  of  the  question  raised 
by  the  assignment  above  mentioned  and  fully  sustains  appellant's  con- 
tention. If  the  land  was  bought  and  paid  for  by  Kirby  and  by  his 
direction  the  deed  was  made  to  Moody,  not  for  the  purpose  of  passing 
the  title  to  him,  but  only  to  secure  him  in  an  indebtedness  due  him  by 
Kirby,  he  held  the  legal  title  in  trust  for  Kirby's  benefit,  his  right  in 
the  land  being  only  that  of  a  mortgagee.  Under  these  facts  the  claim 
of  title  by  Kirby  under  the  deed  to  Moody  would  enable  him  to  acquire 
title  to  the  land  under  the  five  years'  statute  of  limitation  by  showing 
a  compliance  with  the  other  requirements  of  the  statute. 

The  verdict  of  the  jury  was  a  general  one  in  favor  of  plaintiffs  and 
the  first  interveners  and  it  can  not  be  determined  under  the  evidence 
and  charge  of  the  court  whether  the  verdict  was  based  on  a  finding  that 
the  title  was  in  plaintiffs  or  in  the  first  interveners,  these  parties  having, 
as  before  stated,  by  an  agreement  entered  in  the  minutes  of  the  court 
and  of  which  the  jury  were  informed  by  the  charge,  consented  that  each 
should  hold  under  the  title  of  the  other  and  the  land  recovered  should 
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i  be  divided  between  them.    Upon  this  state  of  the  record  it  is  clear  that 

I  the  refusal  of  the  trial  court  to  allow  the  defendants  to  introduce  evi- 

dence tending  to  establish  their  plea  of  limitation  as  against  the  first 
interveners  must  reverse  the  judgment  as  to  plaintiffs  as  well  as  to 
said  interveners,  the  evidence  not  being  such  as  to  authorize  the  holding 
that  plaintiffs  were  entitled  to  a  judgment  as  a  matter  of  law. 

The  defendants  claimed  title  under  a  deed  from  the  heirs  of  Jackson 
H.  GriflBn,  who  was  a  half  brother  of  Washington  R.  GriflSn,  the  original 
grantee. 
I  The  first  interveners  claimed  as  heirs  of  the  full  brothers  and  sisters 

of  said  Washington  R.  Griffin,  and  the  second  interveners  claimed  as 
heirs  of  Scythia  Gregg,  a  full  sister  of  Jackson  H.  Griffin,  and  half 
sister  of  Washington  R.  GriflBn. 

Plaintiffs  attempted  to  show  title  by  limitation  and  also  through  a  ^ 
deed  to  their  ancestor,  Peter  Hayden,  from  Nelson  Clements  and  Thomas ' 
Havden  executed  in  1858.  This  deed  recites  that  the  land  had  been 
previously  conveyed  to  the  grantors  therein  by  C.  C.  Lund.  No  deed 
from  Lund  was  shown  and  no  conveyance  to  Lund,  but  plaintiffs  claim 
that  the  circumstances  shown  by  the  evidence  were  sufficient  to  authorize 
the  finding  that  Limd  had  acquired  title  to  the  land  and  had  conveyed 
it  to  Nelson  Clements  and  Thomas  Hayden  prior  to  their  conveyance 
to  Peter  Hayden  before  mentioned. 

The  patent  was  issued  to  the  heirs  of  Washington  R.  Griffin,  and 
recites  that  it  was  issued  by  virtue  of  a  decree  of  the  District  Court  of 
Liberty  County  rendered  on  the  1st  day  of  May,  1848. 

In  support  of  their  claim  of  title  under  Jackson  H.  Griffin  the  de- 
fendants offered  in  evidence  the  following  certified  copy  of  an  instru- 
ment on  file  in  the  General  Land  Office : 

**The  State  of  Texas,     ) 
Countv  of  Libertv,  s.  9.( 

District  Court,*  May  Term,  1843. 
'  "Whereas,  Jackson  H.  Griffin  filed  his  petition  in  the  District  Court 

for  the  county  of  Liberty,  Republic  of  Texas,  at  the  September  term, 
A.  D.  1841,  thereof,  in  conformity  with  an  act  entitled,  *An  Act  Supple- 
mentary to  an  Act  to  detect  fraudulent  land  certificates,  and  to  provide 
for  issuing  patents  to  legal  claimants.  Approved  February  4,  1841,* 
ailing  that  Wm.  M.  Logan,  administrator  of  Washington  R.  Griffin, 
deceased,  obtained  from  the  Board  of  Land  Commissioners  for  the 
county  of  Liberty  a  certificate  for  one-third  of  a  league  of  land  dated  the 
first  day  of  February,  A.  D.  1838,  and  number  16.  That  the  Board  of 
Commissioners  appointed  under  Act  entitled,  'An  Act  to  detect  fraudu- 
lent land  certificates  and  to  provide  for  issuing  patents  to  legal  claim- 
ants,' passed  28th  January,  A.D.  1840,  rejected  said  certificate,  said 
plaintiff  further  alleged  that  he  was  the  only  heir  of  said  Washington 
R.  Griffin,  and  a  jury  of  good  and  lawful  men  of  the  body  of  said 
county  of  Liberty  being  duly  impanelled,  tried  and  sworn  to  try  the 
issue  between  said  plaintiff  and  the  State  of  Texas,  and  after  hearing 
the  evidence  and  being  duly  charged  retired,  and  after  consultation 
brought  in  the  following  verdict,  to  wit:  'We  the  jury  find  for  the 
plaintiff  one-third  of  a  league  of  land.    James  M.  Clayton.  Foreman/ 
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''These  are  therefore  to  certify  that  said  Jackson  H.  QrifSn  at  a 
District  Court  holden  in  and  for  the  county  of  Liberty,  State  of  Texas, 
on  the  first  day  of  May,  A.  D.  1848,  recovered  a  verdict  for  one-third 
of  a  league  of  land,  and  that  judgment  was  duly  entered  up  thereon  in 
favor  of  said  Jackson  H.  Griffin  for  one-third  of  a  league  of  land  as 
aforesaid. 

'To  certify  all  of  which,  I,  George  S.  Loving,  clerk  of  the  District 
Court,  in  and  for  the  county  of  Liberty,  State  of  Texas,  have  hereunto 
set  mv  hand  and  affixed  the  sail  of  the  District  Court  this  dav  of  May, 
A.  D.'  1848. 

(Seal.)  George  S.  Loving,  Clerk. 

By  Chas.  C.  Lund.  Deputy. 

"Approved:  C.  W.  Buckley,  Judge  Seventh  Judicial  District,  J.  H. 
Griffin.  Pile  278. 

"Liberty  District   Court,    ) 
May   Term,    1848.       ( 
Decree  of  District  Court  of  Liberty  County,  one-third  league. 

Washington  R.  Griffin,  Deceased. 

Filed  17th  December,  1853. 

Mgl.  64911. 

Certificate  for  one-third  of  a  league  of  land.    Gilkland. 

General  Land  Office, 

Austin,  Texas,  March  19,  1902. 
^%  Charles   Began,   Commissioner  of  the   General   Land   Office   of 
the  State  of  Texas,  do  hereby  certify  that  the  above  and  foregoing  is 
a  true  and  correct  copy  of  the  original,  together  with  all  the  endorse- 
ments thereon  now  on  file  in  this  office. 

^T!n  testimony  whereof,  I  hereunto  set  my  hand  and  affix  the  im- 
press of  the  seal  of  said  office  the  date  last  above  written. 

(Seal.)  Charles  Began, 

Commissioner  General  Land  Office.** 

This  certificate  of  a  decree  was  offered  in  evidence  for  the  purpose 
of  showing  title  in  Jackson  H.  Griffin  to  all  the  land.  Upon  objection 
by  plaintiffs  that  the  instrument  offered  did  not  purport  to  be  the 
original,  and  was  not  a  certified  copy  of  the  judgment  of  the  District 
Court  of  Liberty  County,  and  was  therefore  not  admissible  in  evidence, 
the  trial  court  refused  to  admit  it.  This  objection  offered  to  the  instru- 
ment should  not  have  been  sustained.  The  statute  did  not  require  that 
a  certified  copy  of  the  judgment  should  be  filed  in  the  Land  Office,  but 
provides  that  when  a  claimant  in  such  proceeding  obtains  a  verdict  the 
clerk  shall  make  out  a  certificate  to  that  effect.  (Act  of  February  4, 
1841;  Gammers  Laws,  vol.  2,  p.  635.)  The  certificate  offered  in  evi- 
dence is  in  compliance  with  the  statute,  and  having  been  filed  in  and 
become  an  archive  of  the  General  Land  Office  a  copy  thereof  was  ad- 
missible in  evidence  when  properly  certified  by  the  Commissioner. 

We  do  not  think,  however,  that  this  judgment  conclusively  established 
title  to  the  certificate  in  Jackson  H.  Griffin.  The  judgment  recites 
that  the  certificate  had  been  previously  issued  to  the  administrator  of 
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Washington  B.  Griffin  and  had  thereafter  been  rejected  as  fraudulent 
by  the  Board  of  Commissioners  appointed  under  tiie  Act  of  January  29, 
1840.  The  primary  purpose  of  the  proceedings,  as  clearly  shown  by  the 
Act  under  which  they  were  brought^  was  to  establish  the  original  right 
of  Washington  B.  QriflSn  to  the  certificate,  and  not  the  claim  of  Jackson 
H.  Qriffin  as  sole  heir  of  said  Washington.  The  statute  provides  that 
the  suit  could  be  brought  by  the  owner  or  holder  of  the  claim. 

There  is  evidence  in  the  case  that  Washington  E.  Griffin  had  at  the 
time  of  his  death  several  brothers  and  sisters  of  the  whole  blood  who 
were  the  ancestors  of  the  first  interveners,  and  that  he  died  prior  to  the 
year  1840.  The  evidence  further  shows  that  Jackson  H.  Griffin  and 
Scythia  Gregg  were  his  brother  and  sister  of  the  half  blood.  Under  the 
Spanish  law,  which  was  in  force  in  the  Bepublic  of  Texas  prior  to 
1840,  if  an  intestate  died  leaving  brothers  and  sisters  of  the  full  blood 
they  would  inherit  ail  of  the  estate  as  against  brothers  and  sisters  of  the 
haff  blood.  We  think  it  clear  that  the  decree  of  the  District  Court  of 
Liberi:y  County  in  favor  of  Jackson  H.  Griffin  was  not  conclusive  of  his 
ownership  of  the  ceri^ificate,  but  only  established  its  genuineness,  and 
the  patent  which  thereafter  issued  under  said  decree  to  the  heirs  of 
Washington  B.  Griffin  placed  the  title  in  the  full  brothers  and  sisters 
of  said  Washington,  if  he  died'  prior  to  1840,  and  left  such  surviving 
him,  as  claimed  by  the  first  interveners.  To  hold  otherwise  would  be 
to  divest  the  owner  of  his  property  without  giving  him  his  day  in  court. 
(Buster  v.  Warren,  80  S.  W.  Eep.,  1063.) 

The  trial  court  instructed  the  jury  that  in  event  they  found  that 
Jackson  H.  Griffin  had  conveyed  the  land  to  C.  C.  Lund  that  they  must 
find  against  the  claim  of  the  second  interveners.  We  do  not  understand 
upon  what  theory  of  the  case  this  instruction  was  given.  The  second 
interveners  did  not  claim  through  Jackson  H.  Griffin,  but  as  heirs  of 
Scythia  Gregg,  a  sister  of  said  Jackson,  and  a  conveyance  of  the  land 
by  Jackson  Griffin  could  not  have  affected  the  title  of  Mrs.  Gregg  or 
those  claiming  under  her.  If,  as  claimed  by  the  defendants  and  the 
second  interveners,  Washington  Griffin  had  no  brothers  or  sisters  of  the 
full  blood,  then  the  whole  of  his  estate  was  inherited  by  Jackson  Griffin 
and  Mrs.  Gregg,  who  are  shown  by  the  undisputed  evidence  to  have  been 
his  brother  aud  sister  of  the  half  blood. 

The  appellees  contend  that  the  instruction  above  mentioned  was 
correct  because  the  conveyance  by  Jackson  Griffin  of  the  whole  of  the 
land  was  an  ouster  of  his  co-tenant,  Mrs.  Gregg,  and  this  ouster  having 
occurred  more  than  fifty  years  ago  her  heirs  are  barred  against  any 
recovery  by  mere  lapse  of  time.  We  know  of  no  such  rule,  and  ap- 
pellees have  cited  no  authority  sustaining  their  contention.  If  the 
legal  title  to  the  whole  of  the  land  had  been  held  by  Jackson  H.  Griffin 
for  himself  and  his  sister,  his  conveyance  of  the  whole  would  have  been 
repudiation  of  the  trust,  and  Mrs.  Gregg  and  her  heirs  might,  after 
this  lapse  of  time,  be  barred  of  any  recovery ;  but  this  principle  can  not 
be  applied  in  this  case  because  no  trust  relation  existed,  and  Mrs.  Gregg 
and  those  claiming  under  her  would  only  be  barred  of  recovery  by  ad- 
verse possession  under  one  of  the  statutes  of  limitation  of  suits  for  the 
recovery  of  land. 

According  to  the  testimony  introduced  by  the  first  interveners  it  ap- 
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pears  that  David  C.  GrifBn,  one  of  the  full  brothers  of  Washington  B. 
Griffin,  has  no  direct  heirs  now  living,  and  the  interest  he  inherited 
from  his  brother,  Washington,  has  passed  to  his  collateral  heirs  among 
whom  are  the  second  interveners  and  the  heirs  of  Jaickson  H.  Griffin 
under  whom  defendants  claim,  and  if  upon  another  trial  the  jury 
should  find  that  Washington  R.  Griffin  left  brothers  and  sisters  of  the 
full  blood,  as  claimed  by  the  first  interveners,  and  that  plaintiflfs  have 
no  title  except  through  their  agreement  with  said  interveners,  the  de- 
fendants and  the  second  interveners  would  be  entitled  to  recover  the 
interest  inherited  by  them  through  the  said  David  C.  Griffin. 

We  do  not  think  the  trial  court  erred  in  admitting  the  testimony  of 
Mrs.  Thompson  giving  the  names  of  the  full  brothers  and  sisters  of 
Washington  R.  Griffin  and  the  date  of  the  latter's  death.  The  state- 
ments of  the  witness  show  that  her  information  was  derived  from  her 
mother  who  was  dead  at  the  time  the  witness  testified,  and  who  was  one 
of  the  sisters  of  Washington  R.  Griffin.  The  matters  testified  about 
were  family  history  and  not  subject  to  the  objection  that  the  testimony 
was  hearsav.  The  statements  of  the  deceased  members  of  the  family 
from  which  it  is  shown  the  witness  derived  her  information  were  not 
self-serving,  because  there  is  no  evidence  that  at  the  time  they  were 
made  those  making  them  had  any  knowledge  that  the  said  Washington 
R.  Griffin  left  any  estate,  and  therefore  the  declarations  could  not  have 
been  made  for  the  purpose  of  bolstering  up  any  claim  to  any  property 
belonging  to  said  estate.  (Boone  v.  Miller,  73  Texas,  564;  Byers  v. 
Wallace,  87  Texas,  511.) 

The  damages  recovered  against  the  defendant  Kirby  was  for  the 
value  of  timber  which  plaintifEs  and  the  first  interveners  claim  was 
taken  from  the  land  by  him  or  under  his  authority.  The  undisputed 
evidence  shows  that  most  of  the  timber  cut  from  the  land  was  taken 
more  than  two  years  before  the  first  interveners  filed  their  petition 
herein,  and  the  claim  of  said  interveners  for  said  damages  was  barred 
as  to  all  of  the  timber  which  had  been  taken  two  years  before  their 
intervention,  and  if  plaintifiEs  can  only  recover  under  the  title  acquired 
by  them  from  said  interveners  their  claim  for  damages  is  likewise  barred 
to  the  same  extent. 

In  view  of  another  trial  it  would  not  be  proper  for  us  to  discuss  or 
pass  upon  the  assignments  which  only  present  issues  of  fact  arising 
upon  the  evidence.  None  of  the  remaining  assignments  ^present  any 
error  or  raise  any  question  which  is  likely  to  occur  upon  another  trial. 

For  the  errors  before  indicated,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  I.  D,  Craiqb. 

Decided  November  16,  1906. 
1. — ^Telegram — ^Delivery — ^Diligence. 

The  plaintiff  was  permitted  to  ask  defendants'  manager  if  he  used  the  tele- 
phone in  his  office  in  his  efforts  to  find  the  addressee  of  the  telegram.  The  ques- 
tion was  objected  to  on  the  ground  that  defendant  could  not  discharge  its  obli- 
gation by  delivering  the  message  by  telephone.  Held,  the  objection  was  properly 
overruled  because  that  was  not  the  object  or  purpose  of  the  question. 
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-Sridenoe. 

Certain  vitneBsee  for  defendant  testified  that  iiiey  were  old  residents  of 
Beaumont  and  generally  familiar  with  the  city,  but  had  never  heard  of  St. 
Charles  street.  They  were  then  asked  if  they  knew  the  addressee  of  the  tele- 
gram.   Held,  properly  excluded  because  immaterial. 

Sri— Azirvment  of  CtonnieL 

In  his  closing  argument  counsel  for  plaintiff  used  the  following  language: 
'*You  need  not  fear  that  a  large  verdict  will  not  be  sustained  by  our  higher 
courts,  because  large  verdicts  from  this  court  have  been  sustained.''  The  trial 
court  promptly  sustained  an  objection  by  defendant,  and  instructed  counsel  to 
desist.    Held,  in  the  state  of  the  record,  not  reversible  error. 

Appeal  from  the  District  Court  of  Colorado  County.  Tried  below 
before  Hon.  M.  Kennon. 

Geo.  H.  Fearons  and  L.  A,  Hill,  for  appellant. — The  court  erred  in 
permitting  the  plaintiff  to  ask  the  witness  Cerveny  if  there  was  a  phone 
in  defendant's  office  at  Beaumont,  and  if  he  used  the  same  to  make 
enquiries  for  Mrs.  Craige.  Western  TJ.  Tel.  Co.  v.  Sorsby,  5  Texas 
Civ.  App.,  382;  Western  U.  Tel.  Co.  v.  Pearce,  95  Texas,  578;  Western 
U-  Tel.  Co.  V.  McLeod,  24  S.  W.  Eep.,  815. 

Foard,  Thompson  <t  Townsend,  for  appellee. 

GILL,  Chief  Justice. — I.  D.  Craige  sued  the  telegraph  company 
for  $1,995  damages  for  mental  anguish  sufiEered  by  his  wife  on  account 
of  not  being  able  to  attend  her  mother's  funeral.  But  for  the  failure 
of  defendant  to  promptly  deliver  the  telegram  announcing  the  death, 
plaintiflPs  wife  would  have  been  present. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  $1,000,  from 
which  the  company  has  appealed. 

The  facts  are  as  follows:  Mrs.  I.  D.  Craige  is  the  sister  of  Leon  F. 
Dick  and,  at  the  time  in  question,  resided  at  No.  1132  St.  Charles 
Street,  Beaumont,  Texas.  Her  mother,  who  lived  at  Columbus,  died 
there  at  2:20  p.  m.  December  3,  1903.  Thereupon  Leon  F.  Dick 
delivered  to  defendant  for  transmission  to  his  sister,  Mrs.  Craige,  the 
following  message: 

"Columbus,  Texas,  December  3,  1903. 
"To  Mrs.  Selma  Craige,  1132  St.  Charies  St.,  Beaumont,  Texas. 
^Tlfother  died  at  2:20  p.  m.  today.     Answer. 

(Signed)    Leon." 
He  prepaid  the  tolls. 

The  message  was  not  delivered  until  about  noon  of  December  4.  Had 
the  defendant  exercised  reasonable  care  to  find  the  address  the  message 
would  have  been  delivered  the  day  it  was  sent  and  Mrs.  Craige,  by  taking 
either  a  night  or  morning  train,  could  and  would  have  attended  her 
mother^B  burial.  It  in  fact  reached  her  too  late,  as  the  funeral  occurred 
on  the  afternoon  of  the  4th,  and  it  would  have  been  impossible  for  her 
to  have  reached  Columbus  in  time  after  the  receipt  of  the  message. 

The  only  issues  made  upon  the  trial  were  those  of  negligence  on  the 
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part  of  the  defendant  in  failing  to  deliver  the  message  promptly  after 
it  reached  Beaumont,  and  the  amount  of  damages  in  case  of  liability. 
The  evidence  bearing  on  the  issue  of  negligence  was  in  substance  as 
follows : 

At  the  time  in  question  Beaumont  was  a  town  of  30,000  inhabitants. 
The  message  was  correctly  addressed.  Mrs.  Craige  had  lived  at  that 
address  for  two  vears.  Letters  addressed  to  her  in  the  same  wav  were 
delivered  at  her  door.  The  grocer  and  other  business  men  with  whom 
she  dealt  in  household  matters  knew  her  address  and  delivered  goods 
to  her  daily.  Their  places  of  business  were  near  the  telegraph  office  in 
Beaumont.  Quite  a  number  of  witnesses,  business  men,  policemen  and 
county  officials,  testified  they  knew  of  the  existence  of  St.  Charles 
Street  and  where  it  was.  It  was  known  at  the  postoffice,  as  was  the  name 
of  Mrs.  Craige. 

The  office  records  of  defendant  at  Beaumont  show  that  the  message 
was  in  the  hands  of  the  messenger  boy  less  than  ten  minutes.  The 
boy  testified  that  he  had  it  altogether  about  fifteen  or  twenty  minutes 
and  returned  it  to  the  operator  with  the  statement  that  he  could  not 
find  the  address.  The  manager  admits  that  a  postal  card  was  mailed 
to  the  addressee  about  thirty  minutes  after  the  return  of  messenger  boy 
advising  her  to  call  for  the  message  and  that  the  message  was  delivered 
next  day  on  presentation  of  the  card.  On  the  other  hand,  the  court 
permitted  defendant  to  show  by  a  number  of  witnesses,  that  they  were 
residents  of  Beaumont  and  had  never  heard  of  such  a  street.  Among 
the  number  the  sheriff  and  mayor,  the  county  clerk,  the  deputy  marshal, 
livery  men,  two  postoffice  clerks  and  others.  It  was  not  disputed  how- 
ever that  there  was  such  a  street  and  address. 

Neither  the  name  of  the  street  nor  that  of  Mrs.  Craige  was  in  the 
city  directory  of  1903,  nor  was  the  street  shown  on  the  map  of  the 
city  at  that  time.  The  street  had  been  established  by  that  name  for 
over  two  years,  and  the  plaintiff  lived  about  three-fourths  of  a  mile 
from  the  telegraph  office. 

Cerveny,  the  defendant's  manager,  testified  that  the  message  reached 
the  Beaumont  office  at  2 :48  December  3.  That  before  the  .message  was 
taken  out  inquiry  was  made  in  the  office  for  St.  Charles  Street  and  no 
one  knew  its  location.  Witness  looked  in  the  city  directory  and  found 
neither  the  street  nor  addressee's  name.  He  examined  the  city  map 
in  the  office  and  found  no  such  street.  The  message  was  sent  out  of 
the  office  about  17  minutes  after  its  receipt.  The  messenger  boy  took 
it,  inquired  at  the  postoffice  and  then  reported  non-delivery.  Cerveny 
further  stated  that  he  personally  inquired  of  twenty  or  twenty-five 
people  and  got  no  information.  He  als9  testified  to  the  rapid  growth 
at  that  time  of  the  population  of  Beaumont.  That  the  message  was 
sent  out  again  and  inquiry  made  at  hotels. 

Plaintiff  was  permitted  to  ask  this  witness  on  cross  examination  if 
there  was  a  telephone  in  the  office,  and  if  he  resorted  to  it  in  making 
inquiry,  and  if  he  rang  up  the  court  house,  the  ice  factory  or  the  brewery 
and  other  points.  The  question  was  objected  to,  the  objection  overruled 
and  the  witness  answered  that  there  was  a  phone  in  the  office,  but  that 
he  had  not  communicated  with  either  of  the  places  inquired  about. 
The  ground  of  the  objection  was  that  the  defendant  could  not  dis- 
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charge  its  obligation  by  delivering  the  message  by  telephone.  The 
gToimd  of  objection  is  not  tenable,  and  no  other  objection  was  urged. 
The  questions  were  not  asked  to  show  that  the  message  might  have 
been  delivered  in  that  way  and  was  not,  but  were  asked  on  cross  ex- 
amination in  view  of  the  fact  that  the  witness,  who  was  defendant's 
manager  at  Beaumont,  had  testified  that  he  had  made  many  inquiries 
personally,  and  had  spent  considerable  time  in  search  of  the  address, 
but  admitted  he  could  name  no  one  to  whom  he  addressed  an  inquiry 
outside  the  telegraph  office. 

Under  the  second,  third,  fourth  and  fifth  assignments  the  appellant 
assails  the  action  of  the  trial  court  in  excluding  the  answers  of  several 
witnesses  to  the  effect  that  they  did  not  know  Mrs.  Craige.  The  same 
witnesses  were  permitted  to  state  that  they  were  old  residents  of  Bf»au- 
mont  and  generally  familiar  with  the  city  but  had  never  heard  of  St. 
Charles  Street.  We  think  the  material  part  of  their  testimony  was 
admitted  and  that  the  part  excluded  was  immaterial.  The  assignments 
are  overruled.     (Western  U.  Tel.  Co.  v.  James,  73  S.  W.  Sep.,  79.) . 

The  counsel  for  appellee  in  his  closing  argument  to  the  jury  used  the 
following  language:  "It  is  for  you  to  decide  how  much  damages  you 
shall  give  plaintiff.  Whether  it  be  $500,  $1,000  or  $1,500,  or  the  full 
amount  sued  for,  and  you  need  not  fear  that  a  large  verdict  will  not 
be  sustained  by  our  higher  courts,  because  large  verdicts  from  this 
court  have  been  sustained.'*  The  language  was  excepted  to  at  the 
time,  and  the  trial  court  properly  sustained  it  and  instructed  counsel 
to  desist.  Counsel  did  not  further  offend.  The  language  had  no  proper 
place  in  an  argument  to  the  jury,  and  was  reprehensible.  It  did  not 
invite  them,  however,  to  go  beyond  their  own  honest  judgment  in  fixing 
the  amount.  The  vice  in  it  consisted  in  stating  that  the  higher  courts 
had  sustained  large  verdicts.  The  rebuke  of  the  court  appears  to  have 
been  effective,  and  it  is  not  likely  the  jury  were  infiuenced  thereby. 

The  question  is  not  whether  counsel,  guilty  of  the  impropriety,  should 
be  disciplined,  but  whether  the  defendant  has  suffered  an  injury.  In 
the  state  of  this  record  we  do  not  feel  authorized  to  reverse  because 
of  the  language  complained  of. 

The  record  discloses  no  error  authorizing  a  reversal.  The  judgment 
is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  of  Texas  v.  George 

W.  Price. 

Bedded  November  16,  1906. 

Bemittltnr — ^Ki^ht  to   Require. 

A  trial  court  hair  the  right  to  require  a  remittitur  of  damages  deemed  ex- 
cessive  as  a  condition  precedent  to  overruling  a  motion  for  new  trial. 

Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below 
before  Hon.  Mike  E.  Smith. 
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Spoonts,  Thompson  &  Barwise  and  E.  B,  Perkins,  for  appellant. 
R.  L.  Carloclc,  for  appellee. 

SPEEB,  Associate  Justice. — ^Appellee  recovered  judgment  against 
appellant  on  account  of  personal  injuries  received  by  him  in  a  wreck 
of  one  of  its  passenger  trains  upon  which  he  was  riding  as  a  passenger. 
The  company's  appeal  is  based  mainly  upon  the  alleged  insufBciency 
of  the  evidence  to  authorize  the  court  to  submit  to  the  jury  the  issues 
of  negligence  upon  which  the  verdict  was  based.  An  examination  of  the 
testimony  convinces  us,  however,  that  there  was  ample  evidence  tending 
to  show  negligence  of  appellant  in  respect  to  its  track  being  in  a 
defective  condition,  and  in  respect  to  its  employes'  failing  to  keep  a 
proper  lookout,  and  running  the  train  at  too  high  a  rate  of  speed,  and 
these  are  the  particulars  in  which  it  is  complained  that  the  court  erred. 

It  is  now  too  well  settled  to  be  considered  an  open  question  that  it  is 
not  error  for  a  trial  court  to  require  as  a  condition  precedent  to  his 
overruling  a  motion  for  a  new  trial,  a  remittitur  of  damages  deemed  by 
him  to  be  excessive.  (Pt.  Worth  &  D.  C.  Ry.  Co.  v.  Linthicum,  33 
Texas  Civ.  App.,  375.)  This  disposes  of  all  issues  adversely  to  ap- 
pellant, and  results  in  an  affirmance  of  the  judgment. 

Affirmed. 

Writ  of  error  refused. 


Southern  Kansas  Railway  Company  op  Texas  v.  State  of  Texas. 

Decided  November  16,  1906. 

Separate  Coaoh  Law  Construed. 

By  the  Act  of  the  Twenty-second  Legislature,  Laws  1891,  page  44,  railroad 
companies  doing  business  in  this  State  as  common  carriers  of  passengers  for 
hire  must  provide  separate  coaches,  whether  the  particular  train  is  actuuly  car- 
rying both  white  and  negro  passengers  at  the  time  or  not.  Each  separate  coach 
or  compartment  must  bear  in  some  conspicuous  place  appropriate  words,  in 
plain  letters,  indicating  the  race  for  which  it  is  set  apart.  This  statute  is  not 
repugnant  to  the  federal  organic  law. 

Appeal  from  the  District  Court  of  Hemphill  County.  Tried  below 
before  Hon.  B.  M.  Baker. 

J.  W.  Temj  and  Hoover  &  Taylor,  for  appellant. — The  statute  under 
which  the  suit  was  instituted  and  recovery  sought,  being  highly  penal, 
the  facts  alleged  as  constituting  the  infraction,  must  be  specifically  and 
certainly  averred,  and,  in  order  to  constitute  a  suflScient  charge  under 
the  statute,  the  petition  must  allege  a  state  of  facts  clearly  within  the 
provisions  of  the  statute  bv  appropriate  averments.  General  Laws — 
Act,  1891— p.  44;  Rev.  Stats.  (Sayles'),  arts.  4509-11-12-13-15;  State 
V.  Williams,  8  Texas,  265 ;  Black  v.  Calloway,  30  Texas,  236 ;  Houston, 
E.  &  W.  Ry.  Co.  V.  Campbell,  45  S.  W.  Rep.,  2 ;  Schloss  v.  A.  T.  &  S. 
P.  Ry.  Co.,  22  S.  W.  Rep.,  1014. 

The  separate  coach  act  of  1891  does  not  apply  to  interstate  trains 
or  to  trains  engaged  in  interstate  commerce.     The  plaintiff  having  al- 
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leged  a  state  of  facts  showing  that  the  trains  complained  of  were  operated 
wholly  within  the  State^  it  was  proper  for  the  defendant  in  its  answer 
to  allege  the  true  facts  showing  that  in  operating  its  said  trains^  it  was 
engaged  in  interstate  commerce,  and  it  was  error  to  strike  it  out. 
Act  of  1891,  p.  44;  Chesapeake  &  0.  E.  B.  Co.  v.  Kentucky,  179  U.  S., 
388,  and  cases  there  cited. 

Ben  H.  Kelly  and  Willis  &  Willis,  for  appellee. 

SPEEB,  Associate  Justice. — ^Kiis  suit  was  instituted  in  the  District 
Court  of  Hemphill  County  by  the  State  of  Texas  through  her  district 
attorney  against  the  Southern  Kansas  Bailway  Company  of  Texas,  to 
recover  penalties  under  the  statute  for  its  failure  to  provide  its  trains 
with  separate  coaches  for  white  and  negro  passengers.  The  trial  resulted 
in  a  verdict  and  judgment  in  favor  af  tiie  State  for  the  sum  of  five 
hundred  dollars. 

The  questions  presented  on  this  appeal  depend  upon  the  construction 
to  be  given  to  the  statute  authorizing  recoveries  such  as  had  in  this 
case.  By  Act  of  the  Twenty-second  Legislature  (1891),  page  44,  it  is 
provided:  "Section  1.  That  every  railroad  company,  lessee,  manager, 
or  receiver  thereof,  doing  business  in  this  State  as  common  carriers  of 
passengers  for  hire,  shall  provide  separate  coaches  for  the  accommodation 
of  white  and  negro  passengers,  which  separate  coaches  shall  be  equal 
in  all  points  of  comfort  and  convenience.  Section  2.  That  the  term 
negro  as  used  herein  includes  every  person  of  African  descent,  as  de- 
fined by  the  statutes  of  this  State.,  Section  3.  Each  compartment  of 
a  coach  divided  by  a  good  and  substantial  wooden  partition  with  a  door 
therein,  shall  be  deemed  a  separate  coach  within  the  meaning  of  this 
Act,  and  each  separate  coach  shall  bear  in  some  conspicuous  place 
appropriate  words  in  plain  letters,  indicating  the  race  for  which  it  is 
set  apart.  Section  4.  Any  railroad  company,  lessee,  manager,  or  re- 
ceiver thereof,  which  shall  fail  to  provide  its  trains,  carrying  passengers, 
with  separate  coaches  as  above  provided  for,  shall  be  liable  for  each 
and  every  such  failure  to  a  penalty  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars,  to  be  recovered  by  suit  in  the  name  of  the 
State  in  any  court  of  competent  jurisdiction.  And  each  trip  run  with 
any  such  train  without  such  separate  coaches  shall  be  deemed  a  separate 
offense.^'  We  think  the  plain  requirement  of  the  statute  is  that  railroad 
companies  doing  business  in  this  State  as  common  carriers  of  passen- 
gers for  hire,  must  provide  separate  coaches,  whether  the  particular 
train  is  actually  carrying  at  the  time  both  white  and  negro  passengers, 
or  not.  If  the  train  is  one  "carrying  passengers,''  the  company  should 
be  deemed  to  know  that  negro  passengers  may  at  any  time  demand 
carriage  thereon,  and  is  required  to  anticipate  such  a  contingency  by 
Tnaking  preparations  tiierefor.  While  the  object  of  the  Legislature  was 
undoubt^y  to  provide  for  the  s^regation  of  the  races  upon  passenger 
trains  in  this  State,  yet  it  clearly  sought  to  reach  this  end  by  requiring 
railroad  companies  to  equip  their  trains  carrying  passengers  with  sepa- 
rate coaches  and  it  is  for  a  failure  in  this  respect  that  the  penalty  is 
imposed.  Furthermore,  each  separate  vehicle  or  compartment  of  a 
coach,  as  provided  in  section  3,  must  bear  in  some  conspicuous  place 
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appropriate  words  in  plain  letters,  indicating  the  race  for  which  it  is 
set  apart.  The  Act  applies  only  to  railroad  companies,  lessees,  managers 
or  receivers,  "doing  business  in  this  State,^^  and  is  therefore  in  no 
manner  repugnant  to  the  Federal  organic  law.  The  Louisville,  N.  0. 
&  T.  Ry.  Co.  V.  Mississippi,  133  U.  S.,  687.  Neither  would  a  press  of 
business  excuse  the  railroad  company  from  a  compliance  with  the  terms 
of  the  statute,  since  if  it  chooses  to  do  business  in  this  State,  it  must 
do  so  according  to  the  regulations  of  law. 

When  measured  by  the  confptruction  we  have  here  given  to  the  statute, 
appellee's  petition  and  her  evidence  amply  sustain  the  recovery  herein. 
These  views  require  us  to  overrule  all  of  appellant's  assignments  of 
error  and  to  affirm  the  judgment  of  the  District  Couri. 

Afflrm^d. 

Writ  of  error  refused. 


St.  Louis  &  San  Francisco  Railway  Company  v.  Joe  Stokes. 

Decided  November  16,  1006. 

Carrier — ^Limiting  Liability — Charge. 

Where  cattle  to  be  transported  over  several  lines  of  road  were  carried  under 
a  contract  limiting  the  liability  of  each  carrier  to  the  damage  done  on  its  own 
line,  and  the  evidence  showed  that  some  of  the  damage  to  the  cattle  did  not 
occur  on  defendant's  line,  it  was  error  to  charge  the  juiy  that  it  was  the  duty 
of  the  defendant  to  use  ordinary  care  and  diligence  in  handling  and  transporting 
said  cattle  from  the  point  of  shipment  to  destination. 

Appeal  from  the  County  Court  of  Mitchell  County.  Tried  below 
before  Hon.  W.  B.  Crockett 

Ed,  W,  Smith,  for  appellant. 

Ed.  J.  Hamner,  for  appellee. 

STEPHENS,  Associate  Justice. — On  account  of  the  errors  speci- 
fied in  the  third  and  fourth  assignments  of  error,  the  judgment  in 
this  case  must -be  reversed.  The  third  assignment  complains  of  the 
instruction  to  the  jury  that  it  was  the  "duty  of  the  St.  Louis  &  San 
Francisco  Railway  Company  to  use  ordinary  care  and  diligence  in 
handling  and  transporting  said  cattle  from  Sherman,  Texas,  to  their 
destination;'*  and  the  fourth  complains  of  the  court's  refusal  to  give 
the  following  instruction:  ^TTou  are  charged  that  the  St.  Louis  & 
San  Francisco  Railway  Company  is  not  liable  for  any  injuries  or  delays, 
if  any,  occurring  to  plaintiff's  cattle  after  their  delivery  to  the  Terminal 
Railroad  Association  in  the  city  of  St.  Louis,  Missouri."  The  cattle 
were  carried  under  a  contract  limiting  the  liability  of  each  carrier  to 
the  damage  done  on  its  own  line.  The  answer  to  these  assignments 
offered  by  the  appellee  is  that  if  there  was  any  error  in  the  ruling  com- 
plained of  "it  wtas  immaterial,  as  the  proof  shows  no  damage  done  to 
appellee's  cattle  after  they  were  delivered  to  the  terminal  company  at 
St.  Louis,  and  between  there  and  the  stock  yards."  But  the  statement 
of  facts  fails  to  sustain  this  contention.    According  to  the  testimony  of 


1906.]         C.  B.  Ry.  Co.  v.  M.  K.  &  T.  Ry.  Co.  of  Texas.  221 

appellee  himself^  there  was  an  unreasonable  delay  of  about  two  hours 
after  the  cattle,  were  delivered  to  the  terminal  railway,  ^hich  resulted 
in  injury  to  them,  as  will  be  seen  from  the  following  quotation  from  his 
testimony :  *T^e  got  to  Terminal  Junction  about  three  o^clock  and  the 
cattle  were  unloaded  at  six  o'clock.  It  is  four  miles  from  the  Junction 
to  the  yards.  An  hour  is  a  reasonable  time  to  get  oyer  to  the  yards, 
while  we  were  about  three  hours.  .  .  .  These  cattle  were  nearly 
three  hours  going  from  Terminal  Junction  at  St.  Louis  proper  over  to 
the  stock  yards.  They  often  make  it  in  an  hour;  that  delay  in  getting 
them  to  the  stock  yards  injured  them.'*  The  testimony  of  appellant's 
witnesses,  however,  tended  to  prove  that  the  delay  on  the  terminal  rail- 
way was  less  than  that  shown  in  appellee^s  testimony,  and  we  are  there- 
fore asked  to  adopt  the  view  that  appellee  was  mistaken,  but  according 
to  the  testimony  of  all  the  witnesses  there  was  some  delay,  which,  ac- 
cording to  the  testimony  of  appellee,  resulted  in  some  injury  to  the 
cattle. 

Reversed  and  remanded. 


Cane  Belt  Railway  Company  v.  Missouri,  Kansas  &  Texas 

Railway  Company  op  Texas  et  al. 

Decided  November  17,  1906. 

Bumiiiff  of  Cotton — Negligence— Evldenoe. 

In  a  suit  by  one  carrier  against  another  for  the  value  of  cotton  burned  in 
transit,  evidence  considered,  and  held  to  make  a  prima  facie  case  of  negligence 
against  the  defendant. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  W.  P.  Hamblen. 

Wm.  Masterson,  for  appellant. — ^Where  a  shipment  of  freight  is 
made  over  two  lines  of  railway,  they  being  connecting  carriers,  and  the 
evidence  shows  that  same  was  delivered  by  the  initial  to  the  last  carrier 
in  apparent  good  order  and  condition,  the  burden  of  proof  is  upon  said 
last  carrier  to  show  some  act  of  negligence  upon  the  part  of  the  agents 
or  employes  of  said  initial  carrier,  which  contributed  to  the  injury  or 
damage  complained  of,  in  order  to  relieve  itself  of  liability.  Lawson 
on  Carriers,  sec.  241;  Schouler  on  Bailment  and  Carrier,  sec.  626; 
Hutchinson  on  Carriers,  sec.  90;  Texas  &  Pac.  Ry.  v.  Adams,  78 
Texas,  372 ;  Houston  &  T.  C.  By.  Co.  v.  Ney,  58  S.  W.  Rep.,  44 ;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Cushney,  67  S.  W.  Rep.,  78;  Missouri,  K.  &  T. 
Rv.  Co.  V.  Mazzie,  68  S.  W.  Rep.,  56;  St.  IjouHs  &  S.  P.  Ry.  Co.  v. 
Byers  Bros.,  14  Texas  Ct.  Rep.,  433. 

Baker,  Botts,  Parker  &  Garwood,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  W. 
T.   Eldridge   against   the   appellant   and   the   appellee,   the   Missouri, 
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Kansas  &  Texas  Railway  Company  of  Texas,  to  recover  the  sum  of 
$1^168.35^  the  value  of  twenty-four  bales  of  cotton  diipped  from  Bonus, 
a  station  on  appellant's  railway,  via  the  line  of  the  appellee  railway  to 
Galveston,  Texas.  The  cotton  was  destroyed  by  fire  at  Sealy,  Texas^ 
the  point  of  connection  of  the  two  railways.  It  was  admitted  by  the 
defendants  that  both  were  liable  to  plaintiff  and  judgment  was  rendered 
accordingly,  from  which  no  appeal  was  taken.  Upon  the  issue  between 
the  two  defendants  as  to  which  was  liable  for  the  loss  there  was  a  jury 
trial  which  resulted  in  a  verdict  in  favor  of  the  appellee  railway. 

The  following  facts  are  shown  by  the  evidence:  The  cotton  was 
burned  at  Sealy,  the  junction  point  of  the  two  railroads,  on  the  morn- 
ing of  October  24,  1903.  It  had  reached  Sealy  over  the  Cane  Belt  Rail- 
way at  about  11:40  p.  m.  on  the  evening  of  the  23d  and  the  car  in 
which  it  had  been  transported  was  shortly  thereafter  placed  by  the 
operators  of  appellant's  train  on  what  is  known  as  the  *Tiouse  track*'  of 
the  appellee  company  and  the  way  bill  therefor  was  delivered  to  the 
joint  agent  of  the  two  companies.  It  had  been  the  uniform  custom 
and  practice  of  the  two  roads  in  receiving  and  delivering  cars  of  freight 
from  and  to  each  other  at  this  junction  for  the  road  delivering  the  car 
to  place  it  on  appellee's  house  track  and  deliver  the  way  bill  therefor 
to  the  joint  agent  of  the  two  roads,  and  this  had  always  been  accepted 
as  a  delivery  by  the  receiving  road. 

The  train  which  brought  this  cotton  to  Sealy  had  other  cars  of 
freight  among  which  were  several  cars  of  live  stock  which  were  to  be 
shipped  north  over  appellee's  road,  for  which  purpose  appellee  had 
an  engine  and  crew  awaiting  at  the  water  tank  north  of  the  station 
about  one  hundred  or  one  hundred  and  fifty  yards  from  where  the  car  of 
cotton  was  placed.  The  crew  of  appellant's  train  with  the  engine  which 
•  had  brought  the  train  to  Sealy  was  engaged  in  switching  in  the  yards 
for  an  hour  or  more  after  they  had  placed  the  car  of  cotton  on  the 
house  track.  They  finished  the  switching  and  tied  up  about  12:40 
a.  m.  At  this  time  no  one  had  discovered  any  fire  in  or  about  the  car  of 
cotton  and  several  members  of  the  appellant's  crew  testified  that  in 
leaving  the  yards  for  the  night  they  passed  near  the  car  and  did  not 
see  any  indication  of  its  being  on  fire.  The  car  of  cotton  was  found 
to  be  on  fire  about  2:00  a.  m.  When  discovered  the  fire  and  smoke 
were  coming  out  of  the  top  and  sides  of  the  car.  As  soon  as  the  car 
was  found  to  be  on  fire  the  engine  of  the  appellee  road,  which  was  then 
at  the  water  tank  and  had  not  been  moved  during  the  time  the  car  of 
cotton  was  in  the  yards,  was  run  down  and  attached  to  the  burning 
car  which  it  pulled  up  under  the  waterspout  where  an  unsuccessful 
attempt  was  made  to  extinguish  the  fire.  No  other  engine  of  appellee 
was  in  the  yard  from  the  time  the  appellant  train  arrived  with  tiie  car 
of  cotton  until  the  fire  was  discovered. 

J.  E.  Massey,  the  freight  conductor  for  appellee  who  was  waiting 
to  take  the  stock  train  north  on  appellee's  road  testified  that,  "The 
Cane  Belt  did  a  great  deal  of  switching  after  they  arrived.  They 
switched  about  an  hour  and  five  minutes.  I  observed  that  the  Cane 
Belt  engine  was  throwing  fire  while  it  was  doing  this  switching.  Their 
engine  was  a  small  engine,  and  they  could  hardly  handle  the  train ; 
it  would  slide,  and  the  fire  would  go  up  as  high  as  thirty  feet.    Some  of 
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the  fire  was  falling  on  the  house,  and  some  fell  on  these  cars.  At  some 
times  when  it  was  throwing  this  fire  it  was  within  ten  feet  of  the  car 
of  cotton  in  question.  I  do  not  remember  that  there  was  any  one  around 
that  night  but  the  Cane  Belt  crew,  our  crew,  and  the  night  operator." 
This  witness  further  testified  when  he  got  to  the  car  after  it  was  found 
to  be  on  fire  he  discovered  that  one  of  its  doors  was  bulged  out  five 
or  six  inches  at  the  door  hinges  and  the  cotton  thereby  exposed. 

The  testimony  of  this  witness  is  not  contradicted  by  any  evidence 
in  the  record.  It  is  true  that  it  was  shown  that  all  of  the  engines  on 
appellant's  road  were  equipped  with  the  most  approved  spark  arresters, 
but  there  is  no  evidence  tiiat  the  arrester  on  this  engine  was  in  good 
condition  at  the  time  the  car  of  cotton  was  set  on  fire,  or  that  it  had 
been  recently  examined.  The  undisputed  evidence  that  it  was  throwing 
sparks  in  the  manner  stated  by  the  witness  Massey  conclusively  shows 
either  that  the  arrester  was  out  of  repair  or  that  from  the  manner  in 
which  the  engine  was  being  operated  the  most  approved  arrester  would 
not  prevent  the  escape  of  showers  of  sparks. 

The  agent  of  appellant  who  attended  to  the  loading  of  the  car  at 
Bonus  testified  in  effect  that  proper  care  in  the  loading  of  a  car  of 
cotton  required  that  the  doors  should  be  cleated,  that  is,  that  a  board 
or  strip  of  plank  should  be  nailed  over  the  side  edges  of  the  doors  so 
as  to  prevent  sparks  from  passing  engines  reaching  the  cotton.  He 
further  testified  that  he  always  cleated  the  doors  of  cars  loaded  by 
him,  but  does  not  expressly  remember  doing  so  on  this  occasion. 

Tlie  conductor  of  the  train  also  testified  that  he  was  in  a  few  feet 
of  this  car  when  it  was  carried  past  him  to  be  placed  on  the  house  track 
and  did  not  observe  that  it  was  not  in  good  condition.  He  does  not 
say  that  the  door  of  the  car  which  Maseey  says  was  bulged  out  was  on 
the  side  of  the  car  next  to  him  at  the  time  he  observed  the  car  being 
placed  on  the  house  track. 

It'  may  be  conceded,  as  contended  by  appellant,  that  the  evidence 
shows  that  the  cotton  was  set  on  fire  after  it  was  delivered  to  the 
appellee  road,  and  therefore  appellant  could  not  be  held  liable  to  its 
co-defendant  for  the  loss  unless  the  evidence  shows  that  the  fire  was 
caused  by  the  negligence  of  appellant  or  its  employes,  and  yet  we  think 
fhe  judgment  of  the  court  below  should  be  affirmed  regardless  of  any 
error  in  the  charge  of  the  court,  because  the  undisputed  evidence  above 
set  out  shows  that  the  fire  was  due  to  the  negligence  of  appellant  and 
its  employes  in  that  the  car  was  not  properly  cleated,  and  the  spark 
arrester  of  the  engine  was  either  in  poor  condition  or  the  engine  was 
negligently  handled  so  as  to  cause  it  to  emit  large  quantities  of  sparks 
which  fell  upon  and  into  the  car  and  ignited  the  cotton.  There  being 
no  evidence  to  rebut  the  prima  facie  case  of  negligence  made  by  the 
efvidence  of  appellee  road  no  other  judgment  than  one  in  its  favor  could 
have  been  properly  rendered.  (Gulf,  C.  &  S.  F.  By.  Co.  v.  Johnson, 
92  Texas,  591.) 

This  view  of  the  legal  consequence  of  the  undisputed  evidence  renders 
a  discussion  of  the  several  assignments  of  error  unnecessary. 

The  amount  recovered  by  plaintiff  in  the  court  below  was  the  value 
of  the  cotton  with  6  percent  interest  from  the  date  of  its  destruction 
and  judgment  for  like  amount  was  rendered  against  appellant. 
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Because  in  our  opinion  no  other  judgment  than  that  rendered  could 
have  been  properly  rendered  under  the  undisputed  evidence  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed. 


C.  H.  Cain  v.  Etta  Corley. 

Decidea  November  17,  1900. 

4 

1. — BreaclL  of  Promise — Snillolenoy  of  Evidenoe. 

Evidence  considered,  and  held  sufficient  to  support  a  verdict  against  the  de- 
fendant in  a  breach  of  promise  suit.  It  is  the  peculiar  province  of  the  trial 
court  to  pass  on  the  credibility  of  witnesses. 


S. — Hewly  Dlioovered  Evidence— Hew  Trial. 

When  newly-discovered  evidence  is  only  cumulative  and  corroborative  of 
evidence  used  on  the  trial  it  U  not  sufficient  ground  for  new  trial. 

S. — ^Hearsay  Teitlmoay. 

Statements  by  or  conversations  with  third  persons,  in  the  absence  of  a  partr 
to  the  suit,  are  hearsay,  and  not  admissible  against  such  party,  even  though  such 
statements  or  conversations  be  concerning  facts  about  which  a  witness  testifies 
and  the  cause  of  the  witness  remembering  theuL 

4. — ^Motives — ^Immaterial. 

When,  in  a  suit  for  actual  and  exemplary  damages,  a  verdict  is  returned 
for  only  actual  damages,  the  exclusion  of  testimony  as  to  defendant's  good  mo- 
tives was  harmless. 

5.^-Conflicting  Testimony — Question  of  Paet. 

The  testimony  being  conflicting  as  to  whether  or  not  certain  marked  copies 
of  newspapers  were  sent  by  the  defendant  to  the  plaintiff,  it  was  a  question  of 
fact  for  the  jury,  and  not  exclusively  for  the  court,  whether  said  papers  wc^iv! 
sent  by  the  defendant. 

6. — ^Limitation — ^Renewal  of  Contract. 

In  a  suit  for  breach  of  promise  of  marriage,  although  it  appeared  from  the 
pleading  and  evidence  that  the  first  promise  of  marriage  was  made  more  than 
one  year  before  the  suit  was  filed,  still,  if  it  appeared  also  that  such  promise 
was  repeated  and  renewed  from  time  to  time,  to  a  period  within  less  than  one 
year  before  suit  filed,  the  cause  is  not  barred  by  limitation. 

7.^-Condnct  of  Jnry. 

In  a  suit  for  breach  of  promise  and  seduction  it  was  shown,  on  motion  for 
new  trial,  that,  after  the  jury  had  retired  to  consider  of  their  verdict,  and  dur- 
ing their  deliberation,  it  was  suggested  by  some  of  the  jurors  that  a  certain 
child,  which  the  plaintiff  had  with  her  in  the  courtroom,  looked  like  the  de- 
fendant, and  should  have  been  introduced  in  evidence.  Held,  not  such  miscon- 
duct as  to  require  a  new  trial. 

Appeal  from  the  District  Court  of  Bosque  County.  Tried  below  be- 
fore Hon.  0.  L.  Ix)ekett. 

D.  W.  Odell  and  Cureton  &  Cureton,  for  appellant. — ^Where  the  plain- 
tiff in  her  petition  alleges  in  a  case  of  this  character,  that  the  defendant 
entered  into  the  marriage  contract  fraudulently  and  with  a  deceitful 
purpose,  and  upon  the  trial  of  the  case  fails  to  establish  such  allegations 
by  a  preponderance  of  the  evidence,  and  the  jury  returns  a  verdict  in 
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favor  of  the  plaintiff,  it  is  error  for  the  court  to  refuse  to  grant  the  mo- 
tion for  a  new  trial.  Eiverside  Lumber  Co.  v.  Lee,  27  S.  W.  Hep., 
161;  Sparks  v.  Dawson,  47  Texas,  144;  Qann  v.  Shaw  ft  Son,  2  Texas 
App.  Civ.,  sec.  258,  p.  197;  Marsales  v.  Oglesby,  1  Texas  App.  Civ., 
103;  Thornton  v.  Moody,  24  S.  W.  Eep.,  332. 

Contract  to  marry  at  remote  time  voidable.  3  Addison  on  Contracts, 
sec.  1353;  Simpkins  on  Contracts,  160;  15  Ency.  Law,  954.  Certainty 
as  to  time,  Salinas  v.  Wright,  11  Texas,  575 ;  Eowlet  v.  Lane,  43  Texas, 
276 ;  Carlisle  v.  Hooka,  58  Texas,  420. 

Utterances  that  have  served  to  induce  the  observation  of  a  particular 
fact,  or  to  fix  the  recollection  of  it,  or  which  serve  to  identify  how  the 
event  became  fixed  in  the  memory,  are  receivable  in  evidence,  although 
made  by  a  third  party  to  the  witness  in  the  absence  of  the  plaintiff, 
and  are  not  obnoxious  to  the  hearsay  rule;  and  in  this  case  the  state- 
ments made  by  his  wife  to  the  witness,  Allen,  which  induced  him  to  ob- 
serve the  fact  of  the  plaintiff  and  Fred  Myers  being  in  bed  together 
were  admissible  for  all  the  purposes  stated  in  the  bill  of  exception,  and 
as  explaining  the  witnesses  conduct  in  making  the  observation  at  the 
time  and  place  and  under  the  circumstances,  and  affecting  his  knowl- 
edge, recollection  and  credibility.  1  Elliott  on  Evidence,  sec.  327,  also 
sees.  539-543,  inclusive;  McGowen  v.  McOowen,  52  Texas,  663;  Horton 
V.  Reynolds,  8  Texas,  287 ;  Texas  ft  P.  Ry.  Co.  v.  Lester,  12  S.  W.  Eep., 
955;  Pilkenton  v.  G.  C.  ft  S.  P.  Ey.  Co.,  7  S.  W.  Sep.,  807;  1  Wigmore 
on  Evidence,  sees  655,  730;  Id.,  3  vol.,  sec.  1791. 

The  court  erred  in  admitting  the  testimony  of  the  plaintiff,  while 
upon  the  witness  stand,  over  iSie  defendant's  objections,  to  the  effect 
that  while  she  was  an  inmate  of  the  Mission  Home  at  Dallas,  in  Oc- 
tober, 1904,  she  received  some  Hico  and  Iredell  newspapers,  mailed  at 
Iredell,  Texas;  that  said  papers  were  now  destroyed;  that  certain  words 
in  the  newspapers  were  lightly  underscored  in  red  ink;  that  the  words 
underscored  when  put  together  made  the  sentence:  "They  don't  allow 
me  to  see  you;  leave  the  baby  and  we  will  conclude  the  final  act;''  that 
the  words  on  several  pages  were  underscored ;  that  she  got  at  the  mean- 
ing by  commencing  at  the  top  of  one  paper,  and  reading  the  whole 
column,  and  when  she  would  find  a  marked  word  she  would  write  it 
down,  and  do  the  same  with  the  next  one,  and  that  she  kept  writing 
them  down  and  reading  until  they  made  the  sentence.  Kennedy  v.  IJp- 
«haw  and  Cox,  64  Texas,  419;  Ballard  v.  Perry,  28  Texas,  360,  367; 
Bicker  Nat.  Bank  v.  Brown,  43  S.  W.  Sep.,  910;  Underwriters  Fire 
Association  v.  Henry,  79  S.  W.  Eep.,  1073;  Stevens  v.  Equitable  Mfg. 
Co.,  67  S.  W.  Eep.,  1041. 

The  evidence  of  the  plaintiff  as  to  the  contents  of  the  newspaper  was 
not  the  beet  evidence,  because,  although  she  testifies  as  to  these  par- 
ticular copies  received  by  her,  she  did  not  testify  that  all  the  impressions 
and  copies  made  from  the  original  types  or  plates  from  which  these 
copies  were  made  were  destroyed;  and  the  evidence  showing  that  these 
were  copies  of  newspapers  published  at  Hico  and  Iredell,  for  ordinary 
distribution,  before  secondary  evidence  of  the  contents  of  the  papers 
could  be  introduced  it  was  necessary  to  show  that  all  the  original  copies 
had  been  destroyed  or  could  not  be  procured.    Copies  from  same  press 
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or  type  are  all  originals.     2  Wigmore  on  Evidence,  sec.  1234,  div.  3; 
2  Elliott  on  Evidence,  sec.  1260,  1262. 

The  court  erred  in  charging  the  jury  in  this  case  that  the  offer  or 
promise  of  marriage  and  acceptance  need  not  be  expressed  in  any  formal 
or  particular  language;  that  the  contract  could  be  established  by  facts 
and  circumstances  as  well  as  by  direct  evidence,  and  that  it  was  not 
necessary  that  it  should  be  proven  by  an  express  promise  to  marry; 
that  it  was  sufficient  to  establish  a  contract  of  marriage  if  it  be  shown 
by  a  preponderance  of  the  evidence  that  the  parties  to  the  contract  had 
mutually  agreed  to  marry  each  other;  the  plaintiff  in  her  petition  and 
her  trial  amendment  having  pleaded  an  express  verbal  contract  of  mar- 
riage by  the  defendant,  the  charge  of  the  court  was  error  because  the 
charge  of  the  court  must  be  confined  and  limited  to  the  pleadings. 
Kooher  v.  Mayberrv,  39  S.  W.  Eep.,  604;  Loonie  v.  Prank.  51  Texas, 
408 ;  Galveston,  H.^  &  S.  A.  Ry.  Co.  v.  Pfeuffer,  56  Texas,  74 ;  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Silegman,  23  S.  W.  Rep.,  300 ;  Blashfield  on 
Tnstructionp  ^o  Juries,  sec.  84. 

Action  for  sedjction  barred  in  one  year.    Rev.  Stats.,  art.  3353. 

The  seduction  must  be  under  the  promise  of  marriage  sued  upon. 
Daggett  V.  Wallace,  13  S.  W.  Rep.,  50;  Espy  v.  Jones,  37  Ala.,  379. 

Where  new  promise  is  relied  upon  to  take  case  out  of  limitation  stat- 
ute, plaintiff  must  recover  upon  the  new  promise.  Riggs  v.  Hanrick, 
59  Texas,  572;  Gathright  v.  Wheat,  70  TexaB,  742;  Stoker  v.  Patton,  35 
S.  W.  Rep.,  65. 

No  recovery  permitted  in  some  jurisdictions  for  seduction  even  under 
promise  of  marriage.    4  Ency.  Law,  p.  898,  note  S. 

Contract  made  in  consideration  of  future  illicit  intercourse  void  be- 
cause immoral,  etc.  Beach  on  Contracts,  sec.  1553;  Parsons  on  Con- 
tracts, p.  66;  4  Ency.  Law,  888;  Edmonds  v.  Hughes,  74  S.  W.  Rep., 
284  (Ky.  Case). 

Where  promise  is  general  and  no  time  fixed,  the  plaintiff  must  show 
that  she  offered  to  marry  defendant.  4  Ency.  Law,  891,  and  cases  cited; 
Weaver  v.  Bachert,  44  Am.  Dec.,  162. 

In  a  suit  for  damages  for  breach  of  promise,  where  the  statute  of  lim- 
itation has  been  interposed,  it  is  error  upon  the  part  of  the  court  to  admit 
in  evidence  testimony  of  engagements  made  longer  than  one  year  before 
and  prior  to  a  date  within  one  year  before  the  filing  of  plaintifPs  peti- 
tion, and  to  testify  to  a  seduction  and  acts  of  sexual  intercourse  between 
the  plaintiff  and  the  defendant,  which  occurred  more  than  one  year  be- 
fore the  filing  of  the  plaintiffs  suit.  Espy  v.  Jones,  37  Ala,,  379; 
Burks  V.  Shain,  5  Am.  Dec,  618. 

The  court  erred  in  overruling  the  defendants  amended  motion  for  a 
new  trial,  and  should  have  granted  same  because  of  the  misconduct  of 
the  jury  while  considering  this  case;  the  evidence  of  the  juror,  H.  M. 
Tjester,  heard  upon  the  presentation  of  the  motion  for  a  new  trial,  shows 
that  after  the  jury  had  received  the  charge  of  the  court  and  retired 
to  consider  their  verdict,  they  discussed  and  it  was  suggested  by  some 
of  the  jurors  that  a  certain  child  which  had  been  with  the  plaintiff  in 
the  court  room  during  the  trial  of  the  case  resembled  the  defendant,  and 
that  the  attorneys  should  have  introduced  the  child  as  it  looked  like  the 
defendant. 
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Word  &  Pedigo  and  DUlard  &  Word,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  sued  appellant  for 
damages,  both  actual  and  exemplary,  for  breach  of  promise  of  marriage, 
and  recovered  judgment  for  $1,500  actual  damages,  from  which  this 
appeal  is  prosecuted.  The  suit  was  instituted  August  2,  1905,  and  the 
contract  declared  on  was  thus  stated  in  the  amended  petition,  on  which 
the  case  was  tried:  "That  on  or  about  June  21,  1901,  at  the  instance 
and  request  of  the  defendant,  it  was  mutually  promised,  contracted  and 
agreed  by  and  between  the  plaintiff  and  the  defendant  that  they  would 
intermarry  with  each  other,  the  date  for  said  marriage  not  then  and 
there  being  definitely  fixed  and  agreed  upon  by  them,  but  that  thereafter 
at  divers  dates  and  times,  not  now  remembered  by  plaintifif,  each  date 
and  time  being  then  and  there  within  less  than  twelve  months  of  the 
one  next  and  immediately  preceding  it,  the  said  marriage  contract  was 
constantly  renewed  by  and  between  the  plaintiff  and  the  defendant  until 
on  or  about  the  9th  day  of  February,  1904,  at  which  time  it  was  mutual- 
ly agreed,  promised,  contracted  and  understood,  by  and  between  the 
plaintiff  and  defendant  that  they  would  conclude  their  said  marriage 
at  the  earliest  practicable  date  after  the  birth  of  plaintiff's  child,  to 
wit:  two  months  thereafter,  which  was  then  and  there  understood  by 
and  between  the  plaintiff  and  the  defendant  would  be  bom  to  plaintiff 
on  or  about  July  3,  1904,  and  which  was  bom  to  plaintiff  on  July  3, 
1904.*'  Breach  of  the  contract  and  the  resultant  loss  were  then  alleged, 
followed  by  a  charge  of  seduction  and  other  circumstances  of  aggra- 
vation. 

Appellant  denied  that  he  had  ever  promised  to  marry  appellee,  but 
alleged  that  if  he  had  he  was  justified  in  breaking  the  promise  because 
of  her  unchastity  which  was  unknown  to  him  at  the  date  of  the  alleged 
promise;  and  further  that  the  alleged  contract  was  not  enforcible  be- 
cause it  was  founded  on  an  immoral  consideration.  The  statute  of  limi- 
tation of  one  year  was  also  pleaded  in  bar  of  the  action. 

As  to  whether  appellant  had  ever  promised  to  marry  appellee  the  evi- 
dence was  conflicting,  but  her  testimony,  if  believed  by  tiie  jury,  war- 
ranted a  fLoding  in  her  favor  on  that  issu^B.  We  would  not  be  warranted 
in  disturbing  this  finding,  since  the  issue  was  one  of  credibility  of  wit- 
nesses, whose  appearance  and  demeanor  on  the  witness  standi — prime 
tests  of  credibility, — ^the  law  withholds  from  us.  It  would  therefore 
seem  presimiptuous  of  us  in  such  case  to  substitute  our  judgment  for 
that  of  the  trial  court,  before  whom  the  witnesses  were  examined.  As 
to  the  unchastity  of  appellee'  prior  to  her  relations  with  appellant  the 
evidence  was  also  conflicting.  As  to  the  issue  of  limitation,  the  testi- 
mony of  appellee  warranted  a  finding  that  the  promise  of  marriage  had 
been  renewed  from  time  to  time,  as  alleged,  up  to  within  less  thaij  one 
year  before  the  institution  of  this  suit,  when,  admittedly,  appellant  re- 
fused to  marry  her,  denying  that  he  had  ever  been  engaged  to  her.  The 
illicit  intercourse  between  them  was  admittd  by  both,  but  the  testi- 
mony of  appellee  tended  to  prove  that  this  was  due  to  the  promise  of 
marriage,  though  there  was  cogent  evidence  to  the  contrary,  some  of  it 
impeaching  her  chastity  then  and  prior  to  her  relations  with  appellant. 
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We  are  therefore  constrained  to  hold  that  the  court  did  not  err,  as  first 
assigned  in  the  brief,  in  overruling  the  motion  for  a  new  trial. 

Nor  did  the  court  err  in  refusing  the  first  application  for  continu- 
ance, as  next  assigned,  since  it  was  addressed  to  the  discretion  of  the 
court  and  the  diligence  shown  was  not  such  as  to  require  a  contrary 
ruling. 

Nor  did  the  court  err  in  refusing  a  new  trial  on  account  of  newly  dis- 
cohered  evidence,  as  next  assigned,  since  it  (the  testimony  of  Mrs. 
Appleby)  was  but  cumulative  and  corroborative  of  the  testimony  of 
Fred  Myers,  who  claimed  to  have  had  illicit  intercourse  with  appdlee 
prior  to  her  relations  with  appellant. 

Nor  did  the  court  err  in  excluding  the  testimony  of  N".  H.  Allen  as 
set  forth  in  fourth  and  fifth  assignments  in  the  brief,  or  of  Dr.  Kim* 
mins,  as  set  forth  in  tiiie  sixth,  since  the  evidence  was  hearsay  and  not 
within  any  of  the  exceptions  to  the  rule  excluding  such  testimony. 

Nor  did  the  court  err  to  the  prejudice  of  appellant  in  excluding  the 
testimony  of  appellant,  as  set  forth  in  the  seventh  assignment^  as  to  hia 
motives  in  assisting  appellee  to  obtain  admittance  to  &e  Rescue  Home 
at  Dallas,  Texas,  since  the  issue  of  exemplary  damage  was  eliminated 
by  the  verdict. 

Nor  did  the  court  err  as  set  forth  in  the  eighth  and  ninth  assign- 
ments, in  admitting  in  evidence  the  newspapers  sent  to  appellee  while  at 
the  Bescue  Home  at  Dallas  from  Iredell,  and  leaving  it  to  the  jury  to 
determine  whether  appellant  had  sent  them.  The  circumstances  tended 
to  prove  that  appellant  had  mailed  and  sent  these  papers,  which  issue 
was  properly  submitted  to  the  jury,  and  was  not  one  exclusively  for  the 
court.  It  has  been  held  in  this  State  that  even  the  execution  of  a  deed 
may  be  proved  by  circumstantial  evidence. 

The  numerous  assignments  complaining  of  the  court's  charge  and 
of  the  court's  refusal  to  give  numerous  special  charges  have  all  been 
carefully  considered  in  consultation,  but  we  fail  to  find  any  ground 
in  these  assignments  for  reversing  the  judgment  and  they  are  all  over- 
ruled. 

The  court  did  not  err  in  admitting  the  testimony  of  appellee  as  to 
what  occurred  between  her  and  appellant  more  than  a  year  before  the 
filing  of  the  suit,  as  complained  in  the  thirty-first  assignment,  since  she 
was  entitled  to  make  out  her  case  as  she  had  alleged  it.  Limitation  was 
pleaded  as  a  bar  to  the  action  and  as  such  was  submitted  to  the  jury 
in  the  charge,  and  this  was  all  that  appellant  was  entitled  to. 

The  love  letters  sent  appellee  by  appellant  were  clearly  admissible, 
which  overrules  the  thirty-second  assignment. 

The  exceptions  to  the  petition  were  properly  overruled;  at  least  no 
harm  could  have  resulted  from  these  rulings. 

There  is  clearly  nothing  in  the  alleged  misconduct  of  the  jury  com- 
plained of  in  the"  thirty-fifth  assignment. 

These  conclusions  lead  to  an  affirmance  of  the  judgment. 

Affirmed, 

Writ  of  error  refused. 
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St.  Louis  &  San  Francisco  Railroad  Company  v.  W.  C.  Hooser. 

Decided  November  17,  1906. 

1. — Juror — ChaUenge  for  Cause. 

When  it  appears,  upon  examination  of  a  juror  on  voir  dire  in  a  suit  against 
a  railroad  company,  that  said  juror  was  prejudiced  against  railways  to  the  ex- 
tent that  he  was  fearful  he  could  not  help  being  influenced  by  it  in  considering 
a  verdict,  a  challenge  for  cause  by  the  railroad  should  have  been  sustained, 
and  the  verdict  being  against  the  challenging  party,  injury  will  be  presumed. 

2. — ^Prima  Paeie  Case— Bebnttal — ^Burden  of  Proof. 

The  burden  of  proof  does  not  shift  from  the  plaintiff  to  the  defendant,  but 
always  remains  with  plaintiff,  and  when  the  plaintiff  has  made  out  his  case  it 
devolves  upon  the  defendant  to  rebut  such  case,  but  this  burden  does  not  go  to 
the  extent  of  requiring  the  defendant  to  establish  a  rebuttal  by  a  preponderance 
of  evidence. 

9. — ^Burned  Cotton — ^Interest  on  Value—- Pleading. 

In  a  suit  for  the  value  of  cotton  burned  by  a  railroad  locomotive,  interest  it 
not  recoverable,  eo  nomine  unless  prayed  for,  but  the  jury  may  allow  interest  as 
part  of  the  damages. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below  be- 
fore the  Hon.  B.  L.  Jones. 

C,  H.  Yoakum  and  Head,  Dillard  &  Head,  for  appellant. — ^Where  a 
juror  shows  that  he  has  a  prejudice  against  a  class  of  litigants  or  a  char- 
acter of  litigation,  and  one  of  the  litigants  in  the  case  which  he  is  em- 
paneled to  try  belongs  to  that  class,  or  the  litigation  is  of  that  character, 
especially  when  he  states  that  his  prejudice  may  influence  his  verdict, 
he  shows  such  bias  in  the  suit  as  to  disqualify  him  as  a  juror,  even 
though  he  state  that  in  the  particular  case  he  can  render  an  impartial 
verdict  Galveston,  H.'  &  S.  A.  Ey.  v.  Manns,  84  S.  W.  Rep.,  254; 
Couts  V.  Neer,  70  Texas,  473;  Naylor  v.  Metropolitan  St.  Ry.,  71  Pac. 
Rep.,  835;  Quill  v.  Southern  Pacific  Co.,  73  Pac.  Rep.,  991;  Lawlor  v. 
Innforth,  13  Pac.  Rep.,  496;  Lombardi  v.  California  St.  Ry.,  57  Pac. 
Rep.,  66. 

While,  when  it  is  shown  that  the  fire  originates  from  sparks  emitted 
from  defendant's  engine,  a  prima  facie  case  of  negligence  is  made,  and 
the  court  may  so  instruct  the  jury  and  tell  them  to  find  for  plaintiff 
unless  this  evidence  is  rebutted,  the  burden  of  proof  never  shifts,  and 
the  action  of  the  court  in  placing  upon  defendant  the  burden  of  ex- 
culpating himself  by  a  preponderance  of  the  evidence  from  the  prima 
facie  case  of  negligence  made  against  him  by  the  communication  of  the 
fire,  is  error.  St.  Louis  S.  W.  Rv.  v.  Moss,  84  S.  W.  Rep.,  281; 
Highland  v.  Houston,  E.  &  W.  T.  Ry.,  65  S.  W.  Rep.,  649 ;  Gulf,  C. 
ft  S.  F.  Ry.  V.  Johnson,  92  Texas,  591. 

The  plaintiff  having  failed  to  plead  the  loss  of  interest  as  damages, 
or  to  pray  for  it,  the  court  could  not  peremptorily  instruct  the  jury 
to  allow  such  interest.    Texas  &  Pac.  Ry.  v.  Scott,  86  S.  W.  Rep.,  1065. 

Randell  &  Wood,  for  appellee. — The  juror,  Carter,  was  not  disquali- 
fied from  sitting  on  the  jury  in  this  case.    If  he  was  disqualified,  appel- 
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lant  suflFered  no  injury  by  reason  thereof,  and  can't  complain  of  the 
action  of  the  court  in  overruling  its  challenge  for  cause.  Houston  & 
T.  C.  Ry.  V.  Terrell,  69  Texas,  650;  Snow  v.  Star,  76  Texas,  414; 
Wolf  V.  Ferryman,  82  Texas,  115. 

The  amount  claimed  in  the  petition  is  more  than  the  amount  re* 
covered;  interest  was  properly  chargeable  as  part  of  appellee^s  damage. 
San  Antonio  &  A.  P.  Ry.  v.  Addison,  96  Texas,  64. 

RAINEY,  Chief  Justice. — This  suit  was  brought  by  appellee,  of 
the  Indian  Territory,  to  recover  of  appellant  the  sum  of  $1,600,  the 
value  of  certain  cotton  alleged  to  have  been  burned  at  Troy,  Indian 
Territory,  by  sparks  emitted  from  defendant's  engine.  A  trial  resulted 
in  a  verdict  for  plaintiff  and  the  defendant  appeals. 

The  first  assignment  is :  "The  court  erred  in  not  sustaining  the  chal- 
lenge for  cause  of  defendant  to  the  juror,  Carter,  and  in  forcing  de- 
fendant to  use  a  peremptory  challenge  to  strike  said  Curter  from  the 
panel.'* 

The  cause  for  challenge  shown  by  defendant's  bill  of .  exceptions  is 
as  follows:  "Be  it  remembered  that  on  the  trial  of  this  cause,  after 
counsel  on  both  sides  had  announced  ready  for  trial,  that  there  were 
twenty-five  jurors  in  the  box  from  which  they  should  select  the  jnry, 
and  that  a  list  with  twenty-five  names  on  it  was  presented  to  eadi 
counsel.  Among  others  in  the  panel  was  Charles  Carter,  whose  name 
stood  twelfth  on  said  list.  On  his  voir  dire  said  Carter  was  asked  if  he 
had  had  any  trouble  with  the  railways.  He  stated  that  he  had.  He  was 
then  asked  if  he  had  any  prejudice  or  feeling  against  them.  He  stated 
that  he  had.  He  was  tiien  asked  by  defendant's  counsel  if  such  feel- 
ing or  prejudice  would  influence  him  in  his  verdict  in  this  case.  He  said 
that  he  could  not  say  that  it  would  not.  He  was  then  asked  by  counsel 
for  plaintiff,  if,  notwithstanding  such  feeling,  he  believed  he  could  give 
to  the  railway  company  in  this  case  a  fair  and  impartial  trial.  He 
stated  that  he  believed  he  could,  but  he  woidd  rather  not  sit  on  the 
case.  He  was  then  further  asked  by  plaintiflf's  counsel  if  such  feeling 
would  influence  him  and  he  said  that  he  could  not  say  it  would,  but  he 
believed  he  could  give  the  railway  company  a  fair  trial.  He  was  then 
asked  by  counsel  for  defendant  if  he  would  say  that  such  feeling  would 
not  influence  him  in  the  trial  of  this  case,  and  he  answered,  *I  would 
rather  not  sit  in  the  case,  it  might  influence  me  some.'  The  juror  was 
thereupon  challenged  by  defendant  for  cause,  but  the  challenge  was  over- 
ruled by  the  court,  and  the  said  Carter  was  left  on  the  panel.  On  said 
panel  there  were  seven  names  which  were  objectionable  to  defendant, 
and  all  of  which  names  defendant  would  have  struck,  if  it  had  been 
allowed  so  many  challenges  and  one  of  the  names  was  said  Carter. 
The  twenty-fifth  name  on  the  list  was  not  objectionable  to  defendant 
and  if  the  court  had  sustained  the  challenge  of  defendant  said  name 
would  have  been  reached.  Defendant  struck  these  names  from  its  list 
and  among  others  the  name  of  said  Carter,  but  there  was  still  left  on 
the  jury  one  juror  who  was  objectionable  to  defendant  and  whom  de- 
fendant would  have  stricken  off,  but  that  it  exhausted  its  entire  six  chal- 
lenges and  had  to  use  one  in  striking  said  Carter  from  said  list. 

"This  bill  is  allowed  with  the  following  qualifications:     That  the 
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juror  Carter  also  stated  in  substance  that  the  trouble  he  had  had  with 
the  railroads  was  with  the  Houston  &  Texas  Central  Railroad  Company 
and  in  response  to  questions  by  plaintiff^s  attorney  the  juror  stated  that 
he  had  never  had  any  trouble  with  the  defendant  railway ;  that  he  could 
give  said  railway  a  fair  and  impartial  trial;  but  he  would  rather  not 
sit  on  the  jury.^^ 

The  law  contemplates  that  parties  to  litigation  can  try  their  case  be- 
fore a  jury  that  is  impartial  and  free  from  bias  in  favor  of  or  preju- 
dice against  either  party.  The  bill  of  exceptions,  we  think,  shows  that 
the  juror  was  prejudiced  againsjt  railways  to  the  extent  that  he  was 
fearful  he  could  not  help  being  influenced  by  it  in  considering  a  verdict. 
Being  in  this  condition  he  was  disqualified  to  sit  in  the  case  and  the 
court  erred  in  not  sustaining  the  challenge  for  cause.  (Galveston,  H.  & 
S.  A.  By.  Co.  V.  Manns,  84  S.  W.  Rep.,  254 ;  Couts  v.  Neer,  70  Texas, 
473.) 

Appellee  contends  that  no  injury  resulted  to  defendant  by  the  failure 
of  the  court  to  sustain  the  challenge  for  cause.  We  do  not  agree  with 
this  contention.  The  bill  pf  exceptions  shows  that  defendant  exhausted 
all  of  its  challenges,  one  of  which  was  expended  on  the  said  juror,  which 
compelled  it  to  accept  a  juror  it  would  have  stricken  from  the  list.  The 
right  of  peremptory  challenge  is  given  that  objectionable  jurors,  who 
are  not  subject  to  challenge  for  cause,  may  be  excluded,  and  when  the 
court  fails  to  sustain  a  challenge  for  good  cause  injury  will  be  presumed 
where  an  objectionable  juror  is  forced  to  be  accepted. 

The  court  gave  the  jury  the  following  instruction:  "The  burden  of 
proof  is  on  tie  plaintiff  to  show  by  a  preponderance  of  the  evidence, 
by  which  is  meant  the  greater  weight  and  degree  of  credible  testimony, 
the  facts  which  will  entitle  him  to  recover.  But  in  this  connection  vou 
are  instructed  that  if  you  believe  from  a  preponderance  of  the  evidence 
that  plaintiff^s  said  cotton  was  set  on  fire  by  a  spark  or  a  cinder  from 
one  of  defendants  engines,  then  the  burden  is  on  the  defendant  to  show 
by  a  preponderance  of  the  evidence  that  it  exercised  ordinary  care  to 
provide  said  locomotive  with  the  best  approved  appliances  for  prevent- 
ing the  escape  of  fire  therefrom;  and  that  its  employes  in  charge  of  said 
engine  at  said  time  exercised  ordinary  care  in  the  operation  of  said 
engine  to  prevent  the  escape  of  fire  therefrom.  You  are  the  exclusive 
judges  of  the  facts  proved,  of  the  credibility  of  the  witnesses,  and  the 
weight  to  be  given  the  testimony,  but  the  law^  you  will  receive  from  the 
court  and  be  governed  thereby.^'  Appellant  complains  of  that  part  of 
said  instruction  which  tells  the  jury,  in  effect;  that  if  they  believe  that 
sparks  from  defendant's  engine  set  fire  to  plaintiff's  cotton  he  would  be 
entitled  to  recover,  unless  defendant  should  show  by  a  preponderance 
of  the  evidence  that  it  exercised  ordinary  care  to  provide  said  locomo- 
tive with  the  best  approved  appliances  for  preventing  the  escape  of  fire, 
etc. 

The  rule  in  this  class  of  cases  is,  that  when  plaintiff  proves  that 
sparks  from  a  railroad  locomotive  sets  fire  to  his  property,  it  makes 
a  prima  facie  case,  and  it  then  devolves  upon  the  railroaid  to  rebut  such 
prima  facie  case,  and  unless  it  does  rebut  the  plaintiff's  case,  plaintiff 
is  entitled  to  recover  without  further  proof.  The  burden  of  proof  does 
not  shift  from  the  plaintiff  to  the  defendant,  but  always  remains  with 
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him,  and  when  plaintiflE  has  made  out  his  case  it  devolves  upon  the 
defendant  to  rebut  such  case,  but  this  burden  does  not  go  to  the  extent 
of  requiring  the  defendant  to  establish  a  rebuttal  by  a  preponderance 
of  evidence.  The  charge  of  the  court  was  erroneous  in  requiring  from 
the  railroad  company  a  preponderance  of  the  evidence  to  rebut  plain- 
tiff's case.  (St  Louis  S.  W.  Ry.  v.  Moss,  84  S.  W.  Rep.,  281;  High- 
land V.  Houston,  E.  &  W.  T.  Ry.  Co.,  65  S.  W.  Rep.,  649 ;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Johnson,  92  Texas,  596.) 

The  court  erred  in  instructing  the  jury  to  find  interest  on  the  value 
of  the  cotton  destroyed.  There  was  no  prayer  by  plaintiff  for  interest 
and  interest  is  not  recoverable  eo  nomine  on  the  value  of  the  property 
destroyed  as  in  this  case.  The  jury  may  allow  interest  on  such  sum  as 
damages,  provided  in  allowing  it  the  verdict  does  not  exceed  the  amount 
of  damages  claimed.  (San  Antonio  &  A.  P.  Ry.  Co.  v.  Addison,  96 
Texas,  61.) 

The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 
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Cherry. 

Decided  November  17,  1906. 

1. — ^Xallelons  Proseontion — ^IrrelcTant  Teitlmony. 

In  a  suit  for  malicious  prosecution,  the  issue  being  whether  or  not  the  offi- 
cer  arresting  plaintiff  was  acting  for  the  defendant  company  in  so  .doing,  or  was 
pursuing  his  duties  as  a  policeman,  it  was  irrelevant  and  immaterial  what 
charge  said  officer  preferred  against  a  third  party  upon  arresting  him. 

8. — Same — ^Xental  Angaiih — Biokness  of  Family. 

There  being  no  allegation  in  plaintiff's  petition  as  to  the  health  of  his 
family  at  the  time  of  his  arrest,  as  bearing  upon  the  question  of  mental  anguish, 
the  admission  of  testimony  on  that  subject  was  of  doubtful  propriety. 

8. — Witness — ^Biai  or  Prejndioe— Evidence. 

It  was  error  for  the  court  to  refuse  to  allow  defendant  to  prove,  on  crosB- 
examination  of  one  of  plaintiff's  witnesses,  that  said  witness  had  a  similar  suit 
pending  against  defendant  company  growing  out  of  the  same  transaction. 

4. — ^Improper  Argument. 

During  the  trial  of  the  case  an  assistant  county  attorney  approached  the 
trial  judge  and  stated  that  the  grand  jury  requested  that  some  of  the  witnesaea 
in  the  case  be  released  from  the  rule  and  allowed  to  go  before  them  without  stat- 
ing the  purpose  for  which  the  witnesses  were  wanted ;  counsel  for  plaintiff  there- 
upon objected  and  declared,  in  the  presence  and  hearing  of  the  jury,  that  it  was 
"a  most  extraordinaiy  request,"  and  said  counsel  afterwards,  in  his  argument 
to  the  jury,  commented  upon  the  occurrence,  and  added  that  the  foreman  of  the 
grand  jury  was  vice-president  of  the  defendant  company.  Held,  the  matter 
having  been  brought  to  the  attention  of  the  jury  by  the  counsel  for  plaintiff 
himself,  he  should  not  have  been  allowed  to  refer  to  it  in  his  argument  to  the 
jury. 

5.— Same. 

The  impression  made  upon  the  minds  of  the  jury  by  improper  argument  is 
not  always  eradicated  by  instructions  of  the  court  to  disregard  the  same,  and 
counsel,  in  making  such  arguments,  take  the  chances  of  a  reversal. 
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€. — ^EYideiiee— Special  Purpose — Charge. 

Whenever  evidence  is  admitted  only  for  a  particular  purpose  it  is  error  for 
the  court  to  refuse  a  charge  limiting  it  to  that  purpose. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  Thos.  F.  Nash. 

T.  S.  Miller  and  Thomas  &  Rhea,  for  appellant. — ^The  mere  fact  that 
a  citizen  assists  an  officer  of  the  law  to  investigate  the  commission  of 
crime  against  his  property  will  not  authorize  the  inference  that  he 
requested  or  directed  the  prosecution  of  persons  supposed  to  be  connected 
therewith.  Joske  v.  Irvine,  91  Texas,  574;  Ricord  v.  Central  P.  R.  R. 
Co.,  15  Nevada,  175;  S.  C.  2  Am.  and  Eng.  R.  R.  Cases,  394. 

Elements  of  damage  not  alleged  can  not  be  proved. 

The  condition  of  plaintiffs  family  was  too  remote  to  be  considered  an 
dement  of  damage.  Reisan  v.  Mott,  42  Minn.,  49;  18  Am.  St.  Rep., 
489. 

The  court  erred  in  refusing  to  allow  the  defendant  in  its  cross  ex- 
amination of  Jack  Parish,  one  of  plaintiffs  witnesses,  to  prove  by  said 
witness  that  the  said  witness  had  a  damage  suit  pending  against  the 
defendant,  similar  to  the  suit  of  plaintiflf.  Cox  v.  Missouri,  K.  &  T. 
By.  Co.,  48  S.  W.  Rep.,  745. 

The  court  erred  in  allowing  plaintiflf  to  prove  on  cross  examination 
of  the  defendant's  witness,  S.  M.  Duncan,  that  he,  the  said  Duncan, 
when  he  arrested  R.  N.  Allen,  entered  a  charge  of  vagrancy  against  tiie 
said  Allen.    Boehn  v.  Calish,  3  S.  W.  Rep.,  293. 

Notwithstanding  the  trial  judge  tried  to  correct  the  impression  of 
improper  argument,  yet  if  it  be  probable  that  said  argument  has  in- 
fluenced the  yerdict  of  the  jury,  it  is  the  duty  of  the  trial  judge  to  grant 
A  motion  for  a  new  trial,  and  if  he  refuses,  the  Appellate  Court  will 
reverse.  District  Court  Rules,  38  to  41,  20  S.  W.  Rep.,  14;  Willis  & 
Bro.  V.  McNiell,  57  Texas,  465;  Delk  v.  Punohard,  64  Texas,  366: 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Butcher,  83  Texas,  316;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Jones,  73  Texas,  235;  Belo  v.  Fuller,  84  Texas,  453;  Gal- 
veston,  H.  &  S.  A.  Ry.  Co.  v.  Wesch,  85  Texas,  600;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Southwick,  30  S.  \Y.  Rep.,  595 ;  Gulf,  C.  &  S.  F.  Rv.  Co.  v. 
Younger,  29  S.  W.  Rep.,  950 ;  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Lock, 
70  S.  W.  Rep.,  457.  . 

The  action  of  the  grand  jury  in  returning  an  indictment  against 
plaintiff  was  a  circumstance  to  be  considered  by  the  jury  as  to  whether 
or  not  probable  cause  for  the  prosecution  in  fact  did  exist.  4  Suther- 
land on  Damages  (3d  ed.),  p.  3586,  and  authorities  cited. 

The  dismissal  by  the  county  attorney  of  the  indictment  against  plain- 
tiff was  no  evidence  of  want  of  probable  cause.  Bekkeland  v.  I^vons, 
72  S.  W.  Rep.,  56. 

Robert  B.  Seay,  Seay,  Richardson  &  Seay  and  Orane  &  Gilbert, 
for  appellee. — ^Where  a  corporation,  through  its  agent,  to  wit,  the  chief 
of  its-  detective  department,  employes  a  police  officer  to  assist  him  in 
the  prosecution  of  a  citizen,  for  crime,  and  where  such  agent  and  police 
officer  co-operate  together  for  such  purpose  and  under  such  employment, 
and  within  the  line  of  such  employment  an  affidavit  is  filed  and  a  prose- 
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cution  is  instituted,  then  in  such  event  the  said  oorporation  becomes  the 
prosecutor  and  becomes  liable  to  such  citizen  for  damages,  if  said 
prosecution  is  without  probable  cause,  and  is  instigated  by  and  through 
the  malice  of  the  agent  of  the  said  corporation.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  James,  73  Texas,  12;  7  Am.  and  Eng.  Ency.,  684;  Eichengreen 
V.  Louisville  &  N.  R.  R.  Co.,  96  Tenn.,  229,  31  Law  Rep.  Ann.,  702; 
Evansville  &  T.  H.  R.  R.  Co.  v.  McKee,  50  Am.  Rep.,  103;  Am.  St. 
Rep.,  34,  134,  note. 

The  condition  of  appellee's  wife  at  the  time  of  his  arrest  and  in- 
carceration may  be  proved  under  the  allegations  of  physical  pain,  mental 
anguish  and  humiliation,  and  such  condition  becomes  an  element  of 
such  damages.  International  &  G.  N.  Ry.  Co.  v.  Anchonda,  68  S.  W. 
Rep.,  743. 

Improper  argument  is  not  ground  for  reversal  unless  the  verdict  is 
against  tiie  evidence  or  is  excessive.  International  &  G.  N.  Rv.  Co.  v. 
Irvine,  64  Texas,  535 ;  Houston  &  T.  C.  Ry.  Co.  v.  O'Hare,  64  Texas, 
606;  Radford  v.  Lyon,  65  Texas,  477;  Barber  v.  Hutchins,  66  Texas, 
323;  Moore  v.  Moore,  73  Texas,  394;  McLane  v.  Paschal,  74  Texas, 
27 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Norflett,  78  Texas,  325 ;  Missouri  Pac. 
Ry.  Co.  V.  ^Tiite,  80  Texas,  207;  Moore  v.  Rogers,  84  Texas,  1. 

The  verdict  will  not  be  set  aside  for  improper  argument  of  counsel 
where  the  court  instructed  the  jury  to  disregard  the  same.  Brown  v. 
Perez,  89  Texas,  282;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Duelin,  86 
Texas,  454;  Hogan  v.  Missouri,  K.  &  T.  Ry.  Co.,  88  Texas,  685. 

RAINEY,  Chief  Justice. — This  suit  was  brought  by  appellee  H.  S. 
Cherry  against  the  appellant  railway  company  to  recover  damages,  both 
actual  and  exemplary.  Plaintiff,  in  effect,  alleged  that  defendant  had 
instigated  and  procured  the  unlawful  and  illegal  arrest  of  plaintiff 
without  a  warrant  and  caused  him  to  be  incarcerated  in  the  city  jail; 
that  defendant  had  procured  the  making  of  an  aflBdavit  before  the 
county  attorney  of  Dallas  County,  charging  plaintiff  with  the  crime 
of  burglary  in  breaking  open  and  entering  a  box  car,  and  had  caused 
plaintiff  to  be  indicted  by  the  grand  jury  of  Dallas  County,  charging 
him  with  the  crime  of  burglary,  which  prosecution  had  been  dismissed. 
That  plaintiff  was  innocent  of  said  crime,  and  that  defendant's  agents 
were  actuated  by  malice  and  without  probable  cause,  in  the  prosecution 
of  plaintiff,  and  that  the  acts  of  the  said  agents  were  known  to  and 
ratified  by  the  officers  of  said  company. 

The  defendant  plead  the  general  denial,  and  specially  that  the  prose- 
cution begun  by  the  filing  of  affidavit  before  the  county  attorney  was 
by  one  S.  M.  Duncan,  a  city  police  oflBcer  of  the  city  of  Dallas,  and  that 
said  Duncan  presented  to  the  county  attorney  a  full  statement  of  all 
the  facts  known  to  him,  and  that  the  county  attorney  advised  the  prose- 
cution and  that  the  indictment  found  at  the  October  term,  1904,  of 
Dallas  County,  was  at  the  instigation  and  procurement  of  the  regular 
constituted  county  attorney  of  Dallas  County. 

A  trial  was  had,  which  resulted  in  a  judgment  for  plaintiff  for 
$1,792,  actual  damages  and  $1,833  exemplary  damages.  A  remittitur 
of  $200  was  entered  by  plaintiff,  and  motion  for  new  trial  overruled, 
from  which  judgment  this  appeal  is  prosecuted  by  the  railway  company. 
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The  court,  over  the  objection  of  appellant's  counsel,  allowed  plaintiff 
to  prove  that  when  S.  M.  Duncan  arrested  E.  N.  Allen  he  entered  a 
charge  of  vagrancy  against  the  said  Allen.  The  admission  of  this 
testimony  was  error.  The  issue  in  controversy  was  whether  or  not 
S.  M.  Duncan  was  acting  for  the  railway  company  in  arresting  and 
prosecuting  the  appellee  Cherry,  or  was  pursuing  his  duties  as  a  police- 
man of  the  city  of  Dallas.  Any  circumstance  showing  in  which  capacity 
he  was  acting  was  relevant,  but  we  are  unable  to  see  how  the  fact  that 
Duncan,  when  he  arrested  Allen,  registered  a  charge  of  vagrancy  against 
him,  tended  to  establish  the  capacity  in  which  Duncan  was  acting.  Tf 
the  other  testimony  in  the  case  was  sufficient  to  show  that  Duncan  was 
acting  for  the  railway  company,  the  charge  of  vagrancy  against  Allen, 
though  wrongful,  was  not  relevant  to  any  issue  in  this  case,  and  its 
admission  may  have  been  prejudicial  to  tiie  railway  company. 

The  appellant  objected  to  the  following  evidence  of  plaintiff  admitted 
by  the  court,  namely:  "My  wife  was  confined  by  a  baby  on  the  17th  of 
August,  and  was  very  sick  in  bed.  My  wife  was  confined  on  the  37th 
and  was  very  sick  in  bed  on  the  27th,  when  I  was  put  in  jail."  This 
was  admitted  to  show  mental  suffering  of  plaintiff  at  his  incarceration. 
It  was  objected  to  on  the  ground  that  there  was  no  allegation  with 
reference  thereto  in  plaintiffs  petition.  Appellant  presents  the  propo- 
sition that  "the  condition  of  plaintiffs  family  was  too  remote  to  be 
considered  as  an  element  of  damage.*'  There  is  some  conflict  in  the 
authorities  on  this  question.  In  the  case  of  Reisan  v.  Mott,  42  Minn., 
49,  where  no  such  special  damages  were  pleaded,  it  was  held  that  the 
condition  of  plaintiffs  family  could  not  be  shown.  In  Elillebrew  v. 
Carlisle,  12  So.  Rep.  (Ala.),  167,  however,  it  was  held,  "the  court 
did  not  err  in  admitting  evidence  that  plaintiff,  at  the  time  of  his 
alleged  malicious  prosecution  and  arrest,  was  a  married  man.  The 
deprivation  of  the  society  of  one's  wife  and  family,  and  the  arrest  and 
taking  away  of  the  plaintiff  from  his  wife,  is  a  proper  item  of  damage 
in  this  class  of  actions ;  and  proof  of  the  martial  relation  is  a  necessary 
link  in  the  evidence  to  establish  such  damage.'*  There  is  nothing  in 
the  opinion,  however  to  indicate  whether  or  not  such  damage  was 
pleaded  by  plaintiff.  In  Davis  v.  Seeley,  51  Am.  St.  Rep.  (Iowa).  356, 
a  witness  "was  asked  how  much  of  a  family  he  had,  what  the  condition 
of  his  family  was  at  the  time ;  also  as  to  having  a  crippled  son,  who  was 
under  medical  treatment  and  with  whom  he  sat  up  at  nights."  This 
was  objected  to,  "as  being  incompetent,  immaterial  and  irrelevant." 
It  was  urged  that  a  claim  for  such  damage  was  not  made  in  the  petition, 
and  could  not  be  entertained,  even  if  pleaded.  ITie  court  in  answering 
said  contention,  said:  "Mental  pain  and  suffering  is  an  element  of 
actual  or  compensatory  damages  in  this  class  of  cases.  .  .  .  What- 
ever may,  then,  legitimately  tend  to  show  the  character  and  extent  of 
such  pain  or  anguish  is  clearly  admissible.  It  needs  no  argument  to 
show  that  one's  mental  condition  may  and  generally  will,  be  affected 
more  or  less  by  his  immediate  surroundings.  If,  as  in  this  case,  a  man 
is  arrested  and  charged  with  a  crime  and  he  has  a  family  depending 
upon  him  for  a  support,  one  of  whom  is  sick  and  needing  care,  it  would 
be  natural  that  such  circumstances  should  tend  to  increase  his  mental 
anguish."     Our  Supreme  Court  has  not  passed  upon  this  question,  it 
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seems.  No  case  from  our  courts  has  been  cited,  nor  have  we 'been  able 
to  find  one.  We  are  inclined,  however,  to  the  view  expressd  in  the 
Alabama  and  Minnesota  cases  just  referred  to,  but  as  the  caae  must  be 
«ent  back  for  another  trial,  we  do  not  definitely  decide  the  point,  but 
suggest  that  it  would  be  better  that  the  plaintiff  amend,  allying  such 
damage. 

The  court  erred  in  not  allowing  appellant  to  show  by  Jack  Parish, 
appellee^s  witness,  that  he  (Parish)  had  a  suit  against  appellant  similar 
to  the  suit  of  plaintiff.  This  testimony  was  pertinent  to  show  his  bias 
in  favor  of  plaintiff  and  prejudice  against  appellant,  as  he  was  a  brake- 
man  in  the  crew  of  plaintiff,  who  was  conductor,  at  the  time  of  the 
alleged  burglary  of  the  car^  and  had  been  charged  with  the  same  offense 
as  plaintiff. 

Appellant  complains  of  the  court  in  overruling  its  motion  for  a  new 
trial  on  account  of  improper  argument  of  appellee's  counsel.  The 
language  used  was,  "I  know  Colonel  John  KT.  Simpson,  and  personally 
I  like  Jiim,  but  he  has  no  right,  as  foreman  of  the  grand  jury  of  this 
county,  being  vice-president  of  the  defendant  company,  to  request  this 
court  for  attendance  of  witnesses  before  the  grand  jury  who  have  been 
«wom  and  placed  under  rule  as  witnesses  in  this  cause."  The  objection 
to  this  argument  was  that  it  was  not  justified  by  any  evidence  in  the 
record  and  was  calculated  to  prejudice  the  jury  against  the  defendant. 
A  bill  of  exceptions  was  reserved,  which  the  court  qualifies  by  stating 
^'that  during  the  progress  of  the  trial  Herbert  Ardrey,  one  of  the 
assistant  county  attorneys,  came  into  the  court  room  and  approached 
the  court  and  stated  to  the  court  that  the  grand  jury  had  asked  him  to 
request  this  court  to  release  some  of  the  witnesses  from  tiie  rule,  to  the 
end  that  they  might  be  taken  before  the  grand  jury  and  there  examined. 
One  of  the  plaintiff's  counsel  immediately  objected  and  stated  to  the 
court  in  the  presence  and  hearing  of  the  jury,  that  this  was  a  most 
extraordinary  request,  and  in  view  of  all  the  facts  in  the  case,  one 
that  was  calculated  to  prejudice  the  plaintiff.''  The  request  of  the 
grand  jury  was  denied  by  the  court.  This  argument  was  calculated  to 
prejudice  the  jury  against  the  defendant  company,  and  as  we  under- 
stand the  record,  there  was  no  sufficient  justification  for  it.  The  court 
in  its  qualification  to  the  bill  of  exception  shows  that  the  assistant 
county  attorney  approached  the  court  and  asked  that  some  of  the  wit- 
nesses be  allowed  to  go  before  the  grand  jury,  but  it  does  not  show  that 
his  remarks  were  loud  enough  to  attract  the  attention  of  the  jury 
tr}'ing  the  case.  Nor  does  it  show  that  the  county  attorney  stated  for 
what  the  witnesses  were  wanted.  The  court,  however,  states  that  one 
of  plaintiff's  counsel  immediately  objected  and  "stated  in  the  presence 
and  hearing  of  the  jury  that  this  was  a  most  extraordinary  request," 
etc.,  from  which  we  conclude  the  matter  was  brought  to  the  attention 
of  the  jury  by  plaintiff's  counsel,  and  so  being,  the  matter  should  not 
have  been  mentioned  to  the  jury  in  argument.  If  the  plaintiff's  counsel 
felt  the  proceeding  was  prejudicial  to  his  client's  interest  he  should 
have  asked  an  instruction  that  the  jury  disregard  it,  and  not  have  re- 
ferred to  it  in  argument  to  the  jury. 

In  the  closing  argument  one  of  appellee's  counsel  used  the  following 
language:    *'It  is  shown  by  the  evidence  in  this  case  that  there  was  an 
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agreement  between  Mr.  Allen^  representing  Buchanan,  and  myself  and 
the  comity  attorney,  Mr.  Sumners,  to  the  effect  that  if  the  grand  jury, 
then  in  session,  should  investigate  the  matter  in  connection  with  these 
charges,  if  they  indicted,  we  would  prepare  to  defend  the  case,  and  if 
they  failed  to  indict,  that  should  end  the  matter,  and  when  we  asked  Mr. 
Sumners  about  this  defendant's  counsel  objected."  To  this  argument 
defendant's  counsel  objected  as  having  been  excluded.  Plaintiff's  counsel 
contended  that  this  evidence  was  admitted,  whereupon  the  court  stated 
it  had  been  excluded.  Plaintiff's  counsel  then  apologized  to  tiie  court 
and  jury.  Counsel  further  on  in  his  argument  used  the  following 
language:  ^^It  is  a  universal  custom  here  before  all  magistrates  in  this 
county  to  have  no  examining  trial,  and  we  always  wait  till  the  habeas 
corpus  proceedings."  This  was  objected  to,  but  plaintiff's  counsel  was 
permitted  by  the  court  to  continue.  There  being  no  evidence  to  warrant 
this  argument  the  same  should  not  have  been  made. 

The  same  counsel,  in  discussing  the  amount  of  damages  to  be  allowed,. 
used  the  following  language:  ^'Why,  this  morning  President  Eoosevelt 
said  those  corporations  should  be  controlled,  and  that  he  woidd  advise 
the  next  Congress  to  pass  some  law  to  control  them,"  and  in  this  con- 
nection the  same  counsel  said:  '^This  difSculty  of  controlling  corpora^ 
tions  is  recognized  and  as  you  know  the  authorities  of  New  York  are 
now  agitating  the  question  of  municipal  ownership  of  corporations," 
and  upon  being  told  by  the  court  that  the  argument  was  improper  and 
to  keep  in  the  record  counsel  continued  as  follows:  "I  want  to  say  to 
you,  gentlemen,  that  the  action  of  this  corporation  in  this  matter  is 
unheard  of,  in  fact  it  is  damnable,"  which  was  objected  to  and  the  court 
instructed  the  jury  not  to  consider  same.  The  argument  was  improper, 
but  as  the  court  instructed  the  jury  not  to  consider  the  same,  it  may  be 
DO  harm  was  done  to  defendant.  In  view  of  another  trial,  however,  we 
remark  that  the  impression  made  upon  the  minds  of  the  jury  by  such 
argument  is  not  always  eradicated  by  instructions  of  the  court  to  dis- 
regard it,  and  counsel  takes  the  chances  of  a  reversal  in  the  making  of 
snch  arguments. 

The  court  refused  the  following  special  charge,  requested  by  appel- 
lant, viz:  '^he  fact  that  the  indictment  found  against  the  plaintiff 
was  dismissed  by  the  county  attorney  can  only  be  considered  by  you  in 
passing  upon  the  question  as  to  whether  or  not  the  prosecution  has 
terminated  favorably  to  the  plaintiff,  and  you  must  not  consider  the 
same  for  any  other  purpose."  The  refusal  of  the  court  to  give  this 
charge  is  assigned  as  error.  This  assignment  is  well  taken.  (Bekke^ 
land  V.  Lyons,  72  S.  W.  Bep.,  66.)  Where  evidence  is  admissible  only 
for  a  particular  purpose  it  is  error  for  the  court  to  refuse  a  charge 
limiting  it  to  that  special  purpose.  (Spiars  v.  Dallas  Cotton  Mills,  32 
S.  W.  Bep.,  777.)  The  court  did  not,  in  its  general  charge,  limit  the 
testimony  to  the  special  purpose  for  which  it  was  introduced. 

The  other  assignments  of  error  presented  have  been  duly  considered, 
but  none  show  reversible  error. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  cause  re- 
manded for  another  trial. 

Reversed  and  remanded. 
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W.  H.  Davis  et  al.  v.  E.  D.  Davis  et  al. 

Decided  NoTember  17,  1906. 

1. — Snit  by  Heirs^— Testimony — ^Article  2302,  Bevlied  Statutes,  Construed. 

In  a  Buit  by  heirs  to  recover  land  conveyed  by  the  intestate  it  was  not  error 
to  refuse  to  allow  one  of  the  plaintiffs  to  testify  as  to  statements  by  the  inte»-> 
tate  concerning  said  conveyance,  although  said  statements  were  made  in  the 
presence  of  the  defendant. 

2. — Corroborative  Testimony — Statements  Ante  Litem  Xotnm. 

To  the  general  rule  that  evidence  of  what  a  witness  has  said  out  of  court 
can  not  be  received  in  support  of  his  testimony  in  court  there  is  a  well  estab- 
lished exception,  viz. :  Whenever  a  witness  is  sought  to  be  impeached  by  showing 
that  he  has  made  declarations  inconsistent  with  the  testimony  given  by  him  upon 
the  trial,  and  the  tendency  of  such  impeaching  evidence  is  to  impute  to  the  wit- 
ness a  design  to  misrepresent  from  some  motive  of  interest,  or  to  show  that  his 
testimony  is  a  fabrication,  a  former  declaration,  made  by  him  at  a  time  when 
the  supposed  motive  did  not  exist,  is  admissible  in  confirmation  or  oorroboratiou 
of  his  testimony. 

8. — Same — ^Issues — Competent  Testimony. 

When  the  plaintiffs  alleged  and  introduced  testimony  to  show  that  the 
grantee  in  the  deed  in  question  did  not  know  of,  and  had  never  accepted,  said 
deed  during  the  lifetime  of  the  maker,  her  declarations  during  the  lifetime  of 
the  maker  showing  that  she  did  know  of,  and  had  accepted  said  deed,  were  perti- 
nent and  proper  testimony. 

4. — Second  Deposition  of  Same  Witness — ^Discretion  of  Court. 

Where  the  defendant  propounded  interrogatories  to  a  witness  and  the  plain- 
tiff filed  cross  interrogatories,  procured  a  commission  and  took  the  answers,  and 
subsequently  the  defendants  procured  a  commission  and  took  the  answers  of  the 
witness  again  to  the  same  interrogatories,  the  admission  of  the  deposition  taken 
by  the  defendant  was  a  matter  in  the  discretion  of  the  court,  and  in  the  absence 
of  a  showing  that  such  discretion  was  abused  to  the  material  injury  of  the 
plaintiffs,  the  court's  action  will  not  be  reviewed. 

5. — ^Absence  of  Evidence — ^Eefusal  to  Submit  Issue. 

Because  there  was  no  evidence  of  sufficient  probative  force  to  have  warranted 
the  jury  in  finding  that  the  grantee  in  the  deed  in  question  knew  at  any  time  that 
the  deed  was  merely  colorable,  and  the  intention  of  the  grantor  was  not  to  pass 
title  to  the  land  thereby  to  the  grantee,  it  was  not  error  to  refuse  to  submit  such 
issue  to  the  jury. 


6. — ^Deed — ^Intention  of  Grantor — ^Effect. 

Where  the  hiisband  for  a  valuable  consideration  makes,  acknowledges  and 
places  on  record  a  deed  to  his  wife  as  a  result  of  an  understanding  between 
them,  the  deed  becomes  an  executed  contract,  and  the  secret,  undisclosed  inten- 
tion of  the  grantor  not  to  divest  himself  of  the  title  to  the  land  would  not  prevent 
the  deed  from  taking  effect. 

7. — ^Fraudulent  Conveyance — ^Binding  Between  Parties. 

Where  a  husband  makes  a  deed  to  his  wife  for  the  purpose  of  defrauding  his 
creditors  neither  he  nor  his  heirs  can  avoid  the  same  by  pleading  and  proving 
such  purpose. 

.8. — ^Deed — ^Intention  of  Parties — ^Elfeot. 

Where  neither  of  the  parties  to  an  instrument  in  the  form  of  a  deed  intends 
that  the  title  shall  pass  thereby  the  title  will  remain  in  the  grantor. 

9. — Interrogatories  Taken  as  Confessed — ^Discretion  of  Court. 

Whether  or  not  interrogatories  which  a  party  refuses  to  answer  should  be 
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taken  as  confessed  is  a  question  addressed  to  the  sound  discretion  of  the  pre- 
siding judge  under  all  the  circumstances,  and  unless  it  appears  that  such  dis- 
cretion has  been  abused  his  action  will  not  be  disturbed. 

Error  from  the  District  Court  of  Ellis  County.  Tried  below  before 
Hon.  J.  E.  Dillard. 

McRea  &  Lumhins  and  Frost  dk  Neblett,  for  plaintiffs  in  error. — The 
court  committed  material  and  reversible  error  in  excluding  from  the 
jniy  the  testimony  of  Mrs.  John  Smith  as  to  the  statement  made  by 
LfUm  Davis  in  1888,  said  statement  being  against  the  interest  of  the  said 
Davis,  and  the  defendants  claiming  under  the  said  Davis  were  bound 
by  said  statements,  and  showed  that  the  property  in  controversy  in  1888 
^fter  the  execution  of  the  deed  in  1877  belonged  to  R.  C.  Davis.  Harris 
V.  Seinsheimer,  67  Texas,  356. 

The  court  committed  material  and  reversible  error  in  permitting  the 
witness  Mrs.  Timmons  to  testify  that  Mrs.  Davis,  the  defendant  in  the 
case,  told  her  that  he,  Lum  Davis,  the  deceased  husband  of  the  defendant 
Mrs.  E.  D.  Davis,  had  given  her  all  of  his  property,  because  said  state- 
ment was  but  the  declaration  of  Mrs.  Davis  and  was  self-serving  and 
she  could  not  make  testimony  for  herself  in  this  way.  Porter  v.  Metcalf, 
84  Texas,  468;  Wallace  v.  Berry,  83  Texas,  329. 

The  deposition  of  the  witness,  Mrs.  Clayton,  having  been  taken  twice 
previous  to  the  time  the  deposition  offered  was  taken,  and  the  deposition 
offered  having  been  taken  without  the  consent,  order  or  permission  of  the 
court,  it  was  reversible  error  for  the  court  to  permit  such  testimony  to 
be  offered  over  the  objection  of  plaintiffs.  Evansich  v.  Gulf,  C.  &  S. 
F.  By.  Co.,  61  Texas,  24;  White  v.  Houston  &  T.  C.  Ry.  Co.,  46  S.  W. 
Sep.,  382. 

The  court  committed  material  and  reversible  error  in  permitting  the 
witness,  Mrs.  Clayton,  to  testify  over  the  objection  of  plaintiffs,  as 
follows : 

*1  heard  my  sister  say  that  the  deed  (meaning  the  deed  in  contro- 
versy) was  made  on  the  day  she  and  her  husband,  R.  C.  Davis,  went  to 
Waxaiiachie,  and  that  the  deed  was  made  to  her  on  that  day  of  the 
trip  to  Waxahachie,  and  that  the  work  of  drafting  the  deed  was  done 
on  that  day.  I  don't  remember  the  exact  date  on  which  my  sister  told 
me  that  this  deed  had  been  made  to  her,  but  it  was  a  short  while  after 
she  and  her  husband  had  returned  from  Waxahachie,  not  more  than  two 
weeks  anyway;  and  at  the  time  she  told  me  about  this  deed  having 
been  made  to  her  by  her  husband  there  was  no  one  present  except  herself 
and  me;''  because  such  testimony  was  nothing  more  than  a  declaration 
of  Mrs.  Davis  made  in  her  own  interest.  Wallace  v.  Berry,  83  Texas, 
332;  Porter  v.  Metcalf,  84  Texas,  474;  Downey  v.  Taylor,  48  S.  W. 
Bep.,  541. 

The  court  erred  in  refusing  the  first  special  charge  asked  by  plain- 
tiffs, as  follows,  to  wit: 

"Though  you  may  find  from  the  evidence  that  the  defendant  E.  D. 
Davis  knew  of  the  execution  of  the  purported  deed  from  R.  C.  Davis 
to  her,  and  that  the  same  was  delivered  to  her  prior  to  the  death  of  R. 
C.  Davis,  yet  if  you  further  find  from  the  evidence  that  when  said 
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instrument  was  executed  bv  him,  he  did  not  intend  by  the  same  nor 
by  the  delivery  thereof  (if  there  was  a  delivery)  to  divest  himself  of  the 
title  to  the  land  therein  described,  and  that  the  defendant  E.  D.  Davis 
knew  at  the  time  that  R.  C.  Davis  did  not  intend  thereby  to  divest 
himself  of  title  to  said  land,  then  you  should  find  for  the  plaintiffiB.'* 
Brown  v.  Brown,  61  Texas,  56;  Missouri,  K.  &  T.  Ry.  Co.  v.  Mc- 
Glamory,  89  Texas,  635. 

The  court  erred  in  refusing  to  give  special  charge  number  2,  asked 
by  plaintiffs,  which  is  as  follows: 

"In  addition  to  the  general  charge  given  herein,  you  are  further 
instructed  that  if  from  tihie  evidence  you  believe  that  it  was  not  the  in- 
tention of  R.  C.  Davis,  when  he  signed,  acknowledged  and  placed  on 
record  the  instrument  claimed  by  the  defendants  to  be  a  deed,  to  divest 
himself  of  the  actual  ownership  of  the  land  described  therein,  by  such 
transaction,  then  such  instrument  did  not  constitute  a  convevance  of 
the  land  in  controversy,  and  under  such  circumstances,  if  they  exist, 
your  verdict  should  be  for  the  plaintiffs.^'  Missouri,  K.  &  T.  Ry.  Co. 
V.  McGlamory,  89  Texas,  635 ;  Brown  v.  Brown,  61  Texas,  56. 

The  court  erred  in  that  part  of  his  main  chapge  to  the  jury  wherein 
he  instructed  them  in  effect  that,  if  at  the  time  the  said  R.  C.  Davis 
executed  the  deed  in  controversy,  he  did  so  for  a  valuable  consideration, 
intending  at  the  time  to  convey  the  title  to  her,  and  that  she  was  in- 
formed of  such  conveyance,  and  assented  thereto,  then  no  subsequent 
acts  or  declarations  of  said  Davis,  such  as  claiming  the  same  as  his  own 
property  or  selling  a  portion  of  the  same,  or  rendering  the  same  for 
taxes  in  his  own  name,  would  have  the  effect  to  vitiate  his  deed  thus 
made  to  E.  D.  Davis.  Intemational  &  G.  N.  Ry.  Co.  v.  Ormond,  62 
Texas,  277;  Medlin  v.  Wilkins,  60  Texas,  415;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Shearer,  21  S.  W.  Rep.,  133;  Johnson  v.  Richardson,  52  Texas, 
493 ;  Galveston  H.  &  S.  A.  Ry.  Co.  v.  Kutac,  76  Texas,  478. 

llie  court  erred  in  failing  and  refusing  to  take  as  confessed  the  ex 
parte  interrogatories  propounded  by  the  plaintiffs  to  the  defendant  on 
the  18th  day  of  October,  1904,  because  said  interrogatories  were  pre- 
sented to  the  defendant  upon  the  commission  issued  by  the  clerk  of  the 
District  Court  where  the  case  was  pending,  and  they  sought  to  elicit, 
and  if  taken  as  confessed,  would  have  established,  material  matters  in 
the  interest  of  the  plaintiffs.  Said  defendant  had  an  opportunity  to 
answer  said  questions,  her  answers  were  demanded  and  she  was  advised 
by  the  notary  that  her  failure  to  answer  would  be  taken  by  the  court  as 
a  confession  of  the  truth  of  the  questions  propounded.  Bounds  v. 
Little,  75  Texas,  316;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Nelson,  5  Texas  Civ. 
App.,  387. 

Templeton  &  Harding,  for  defendants  in  error. 

TALBOT,  Associate  Justice. — This  is  an  action  in  the  ordinary 
form  of  trespass  to  try  title  by  plaintiffs  in  error  as  the  heirs  at  law  of 
R.  C.  Davis,  deceased,  to  recover  of  E.  D.  Davis,  the  surviving  widow 
of  the  said  R.  C.  Davis,  and  of  Stewart  Freeman,  about  560  acres  of 
land,  a  part  of  the  Benjamin  Smith  survey,  situated  in  Ellis  County. 
Defendants  pleaded  not  guilty  and  the  statute  of  limitation  of  three, 
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five  and  ten  years.  The  plaintiffB,  by  supplemental  petition,  alleged 
that  E.  C.  Davis,  deceased,  was  the  common  source  of  title;  and  in 
reply  to  defendants*  plea  of  limitation,  pleaded  coverture,  minority, 
etc.  They  further  pleaded  that  the  defendants  were  asserting  claim 
to  said  lands  by  virtue  of  an  alleged  deed  purporting  to  have  been  exe- 
cuted by  said  R.  C.  Davis  to  Mrs.  E.  D.  Davis  in  1877 ;  that  at  the  time 
of  the  execution  of  said  deed,  E.  C.  Davis  was  financiallv  involved  and 
the  deed  was  made  to  protect  and  save  his  property  from  creditors ;  that 
said  deed  was  not  executed  for  the  purpose  of  conveying  any  title  to 
said  land  to  the  said  E.  D.  Davis,  and  was  never  delivered  to  her  nor 
accepted  by  her;  that  the  recited  consideration  therein  of  $2,575,  was 
fictitious  and  in  fact  there  was  no  consideration  paid  or  promised  to  be 
paid  for  the  execution  of  said  deed.  That  after  the  execution  of  said 
deed  R.  C.  Davis  treated,  handled  and  managed  the  land  therein  des- 
cribed as  his  own,  and  that  Mrs.  Davis  did  not  know  anything  about 
said  deed  until  after  the  death  of  the  said  B.  C.  Davis.  A  jury  trial  on 
October  21,  1904,  resulted  in  a  verdict  and  judgment  for  defendants 
and  plaintiiffs  have  brought  the  case  to  this  court  by  writ  of  error. 

The  court  did  not  err  in  refusing  to  permit  the  witness  Mrs.  John 
E.  Smith  to  relate  the  conversation  which  she  claims  to  have  had  with 
R.  C.  Davis  in  reference  to  the  property  in  controversy.  This  action 
of  the  court  is  made  the  basis  of  plaintiffs  in  error's  first  assignment  of 
error  and  the  material  portion  of  the  proposed  testimony  was  to  the 
effect  that  R.  C.  Davis,  in  the  presence  of  Mrs.  E.  D.  Davis,  and  while 
going  from  his  home  to  the  railway  station  at  Waxahachie  with  the 
witness  in  1888,  stated  that  neither  he  nor  his  wife  had  any  children 
and  that  they  had  **arranged  it  so  that  when  either  died  the  property 
of  each  would  go  to  his  or  her  side  of  the  house,  that  is,  to  her  heirs,  her 
property,  and  to  his  heirs  my  property.''  llie  witness,  Mrs.  Smith, 
was  a  party  to  the  suit,  suing  as  the  heir  of  R.  G.  Davis,  deceased.  She 
had  not  been  called  by  either  of  the  defendants  to  testify  to  the  state- 
ment excluded  and  such  testimony  clearly  falls  within  the  inhibition 
of  article  2302  of  the  Revised  Statutes,  1895,  to  the  effect  that  in  suits 
by  or  against  the  heirs  or  legal  representatives  of  a  decedent  "neither 
party  shall  be  allowed  to  testify  against  the  others  as  to  any  transaction 
with  or  statement  by  the  testator  on  intestate  .  .  .  unless  called  to 
testify  thereto  by  the  opposite  party." 

The  trial  court  permitted  the  defendants,  over  the  objection  of  plain- 
tiffs, to  read  in  evidence  the  following  question  and  answer,  a  part  of 
the  deposition  of  the  witness  Mrs.  Mattie  Timmons,  namely:  "Q.  In 
the  lifetime  of  Lum  (R.  C.)  Davis,  did  you  at  any  time  hear  Mrs.  E. 
D.  Davis,  the  wife  of  Lum  Davis,  speak  with  reference  to  any  disposi- 
tion of  his  land?  If  so  please  state  in  your  answer  what  you  heard 
Mrs.  Davis  say  in  reference  thereto.  A.  Yes,  I  have  heard  Mrs. 
Elizabeth  D.  Davis,  wife  of  Lum  Davis,  speak  with  reference  to  the 
disposition  by  Lum  Davis  of  his  land.  I  was  at  her  house  in  1884  on 
a  visit  before  I  was  married,  and  speaking  of  the  property  she  remarked 
to  me  tiiat  her  present  husband,  Lum  Davis,  had  fixed  the  propei-ty  so 
that  she  would  have  no  trouble  over  it,  as  he  had  given  it  all  to  her." 
Plaintiffs  in  error  objected  to  this  testimony  on  the  ground  that  it 
Vol.  XLIV.  Civil— 16. 
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was  a  declaration  of  Mrs.  Davis  in  her  own  favor,  self-serving  and  for 
the  purpose  of  vesting  title  in  herself.  The  objections  were  overruled 
and  the  court's  action  is  assigned  as  error.  We  think  there  was  no 
error  in  the  admission  of  this  testimony.  Whether  Mrs.  E.  D.  Davis 
knew  of  the  existence  of  the  deed,  by  the  terms  of  which  the  land  in 
question  was  conveyed  to  her  by  her  husband,  R.  C.  Davis,  in  1877, 
and  assented  to  the  same  before  his  death,  became  material  issues  by 
the  pleadings  of  plaintiffs  and  the  evidence  offered  in  support  thereof. 
R.  C.  Davis  died  in  February,  1892,  and  the  testimony  admitted  over 
plaintiffs'  said  objections  related  to  a  conversation  that  occurred  in 
1884.  We  are  of  the  opinion. the  declarations  of  Mrs.  Davis  to  the  wit- 
ness Mrs.  Timmons  were  admissible  as  circumstances  tending  to  show 
her  knowledge  of  said  deed  and  an  acceptance  of  the  same  by  her  before 
her  husband's  death.  (Terrell  v.  McCown,  91  Texas,  231.)  Again,  it 
is  made  to  appear  that  before  the  testimony  of  Mrs.  Timmons  was  offered 
plaintiffs  had  introduced  in  evidence  the  depositions  of  Mrs.  Lloyd 
and  John  K.  Smith  to  the  effect  that  Mrs.  E.  D.  Davis  had  told  each 
of  them  since  the  death  of  her  husband,  R.  C.  Davis,  that  she  did  not 
know  anything  of  the  deed  from  him  to  her  until  after  his  death. 
Mrs.  Davis  denied  having  made  the  statement  imputed  to  her  by  Mrs. 
Lloyd  and  Smith  and  testified  that  she  knew  that  her  husband  had 
deeded  her  the  land  in  1877;  that  her  husband  told  her  of  it  at  the  time 
he  made  the  deed;  that  she  and  her  husband  went  to  town  together  on 
the  day  the  deed  was  executed  and  he  told  her  that  day  he  had  made  it 
and  often  told  her  the  same  afterwards.  It  is  apparent  that  the  declara- 
tion of  Mrs.  Davis,  as  testified  to  by  Mrs.  Lloyd  and  Smith,  is  con- 
tradictory of  her  testimony  given  upon  the  trial  and  that  her  statement 
to  Mrs.  Timmons  is  in  accord  with  such  testimony.  To  the  general 
rule  that  evidence  of  what  a  witness  has  said  out  of  court  can  not  be 
received  in  support  of  his  testimony  given  upon  the  trial,  there  is  a  well 
established  exception.  The  exception  is  that  ^^Whenever  the  witness  is 
sought  to  be  impeached  by  showing  that  he  has  made  declarations  in- 
consistent with  the  testimony  given  by  him  upon  the  trial  and  the 
tendency  of  such  impeaching  evidence"  is  to  impute  to  the  witness  a 
design  to  misrepresent  from  some  motive  of  interest,  or  that,  because 
of  some  influence  operating  upon  him  at  the  time,  his  statement  is  a 
fabrication,  a  former  declaration,  made  by  him  at  a  time  when  the 
supposed  motive  did  not  exist,  is  admissible  in  confirmation  or  corrobora- 
tion of  his  evidence.  (Lewy  v.  Pischl,  65  Texas,  311;  Aetna  Ins.  Co. 
V.  Eastman,  95  Texas,  34.)  In  the  case  of  Lewy  v.  Pischl,  supra, 
whether  or  not  appellee  had  been  a  dormant  partner  in  the  firm  of 
Marek  &  Marek,  had  put  money  into  the  business  and  when  he  dissolved 
with  them,  they  paid  him  for  his  interest,  $3,000,  in  their  note  due  -in 
six  months,  were  material  issues.  Appellee  testified  that  he  had  been 
such  partner  and  had  put  $2,300  into  the  business.  Appellant  intro- 
duced evidence  tending  to  show  that  appellee  had  not  been  such  partner 
and  had  not  put  any  money  into  the  business  of  the  firm.  The  appellee 
was  then  permitted  to  show,  over  objection,  that  long  before  the  suit 
and  before  the  controversy  arose,  when  plaintiffs  were  not  present,  he 
stated  that  he  was  such  partner  and  that  Marek  &  Marek  were  his 
debtors  in  a  large  amount.     In  discussing  the  admissibility  of  these 
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declarations,  Judge  Robertson  said:  "The  issue  formed  by  the  plain- 
tifTs  evidence  was  whether  appellee's  debt  was  not  fictitious,  and  the 
theory  of  its  origin  and  consideration  an  invention  parented  by  the 
necessity  of  his  case.  On  this  issue  the  testimony  complained  of  was 
material.  It  showed  appellee  had  the  same  conception  of  the  facts 
before  the  imputed  motive  could  exist  that  he  had  at  the  trial  and 
certainly  was  corroborant  of  his  testimony.  His  declarations  were, 
therefore,  properly  admitted.^'  For  the  same,  and  as  an  additional 
reasofi  to  the  one  given  above,  we  think  the  declarations  of  Mrs.  Davis 
complained  of  by  plaintiffs  in  error  in  this  case,  were  admissible.  Her 
statement  to  Mrs.  Timmons  was  made  during  the  lifetime  of  her  hus- 
band and  at  a  time  when  she,  Mrs.  Davis,  could  not  reasonably  have 
anticipated  that  her  knowledge  and  acceptance  of  the  deed  from  her 
husband  would  be  questioned  or  that  her  right  to  the  land  therein  con- 
veyed would  be  challenged  by  plaintiffs.  Plaintiffs  in  error's  fourth 
assignment  presents  a  similar  question  and  what  is  here  said  disposes 
of  it  adverselv  to  their  contention. 

In  their  third  assignment  of  error  plaintiffs  in  error  complain  of  the 
court's  action  in  admitting  in  evidence,  over  their  objection,  the  deposi- 
tion of  Mrs.  Hattie  C.  Clayton,  whose  testimony  was  material  on  the 
issue  of  Mrs.  E.  D.  Davis'  Imowledge  of  and  assent  to  the  deed  made  by 
her  husband  conveying  to  her  the  land  involved  in  this  suit.  To  the 
introduction  of  said  deposition,  plaintiffs  in  error  objected  on  the  ground 
that  the  depositions  of  said  witness  had  been  taken  twice  previous  to 
the  time  the  deposition  offered  was  taken,  and  that  the  deposition 
offered  had  been  taken  without  the  consent,  order,  or  permission  of  the 
court.  The  assignment  is  not  well  taken.  It  appears  by  the  trial 
judge's  explanation  appended  to  the  bill  of  exceptions  reserved  to  the 
admission  of  this  deposition,  that  the  depositions  of  this  witness  had 
been  taken  by  plaintiffs  in  error  some  time  in  March,  1903,  which  could 
not  be  found ;  that  it  was  explained  to  the  court  that  the  first  depositions 
were  not  upon  the  same  subject  matter  as  those  afterwards  taken.  That 
it  was  further  shown  that  defendants  in  error,  for  the  first  time,  pro- 
pounded interrogatories  to  take  the  depositions  of  the  witness  Mrs. 
Clayton  and  presented  them  to  plaintiffs  in  error's  attorney  April  4, 
1903,  and  that  on  the  same  day  said  plaintiffs'  attorney  filed  cross 
interrogatories  and  themselves  at  once  procured  a  commission  and  had 
the  answers  of  said  witness  taken  in  Tennessee  on  April  8,  1903;  that 
on  April  7,  1903,  defendants  in  error  procured  a  commission  on  their 
direct  and  plaintiffs'  cross  interrogatories  and  had  the  answers  of  the 
witness  taken  again  in  Tennessee  on  April  13,  1903;  that  the  com- 
mission taken  out  by  said  plaintiffs  on  April  4,  1903,  was  returned  to  the 
court  April  11,  1903,  and  on  the  same  day  opened  at  the  request  of 
plaintiffs'  attorneys  and  was  still  on  file;  that  the  depositions  taken  by 
said  defendants  were  returned  into  court  April  16,  1903,  and  opened 
at  the  request  of  plaintiffs'  attorneys  on  the  same  day.  The  admission 
of  the  depositions  objected  to  was  a  matter  within  the  discretion  of  the 
trial  court,  and  in  the  absence  of  a  showing  that  such  discretion  was 
abused  to  the  material  injury  of  plaintiffs  the  court's  action  will  not  be 
reviewed.     No  such  abuse  has  been  shown  and  the  assignment  of  error 
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will  be  overruled.  (White  v.  Houston  &  T.  C.  Ry.  Co.,  46  S.  W.  Rep., 
382.) 

The  refusal  of  the  court  to  give  the  following  special  charge,  asked 
by  plaintiffs,  is  assigned  as  error:  "Though  you  may  find  from  the 
evidence  that  the  defendant  E.  D.  Davis  knew  of  the  execution  of  the 
purported  deed  from  R.  C.  Davis  to  her,  and  that  the  same  was  deliveted 
to  her  prior  to  the  death  of  R.  C.  Davis,  yet  if  you  further  find  from 
the  evidence  that  when  said  instrument  was  executed  by  him,  he  did 
not  intend  by  the  same  nor  by  the  delivery  thereof  (if  there  was  a 
delivery)  to  divest  himself  of  the  title  to  the  land  therein  described,  and 
that  the  defendant  E.  D.  Davis  knew  at  the  time  that  R.  C.  Davis  did 
not  intend  thereby  to  divest  himself  of  title  to  said  land,  then  you  should 
find  for  the  plaintiffs.'*  This  charge  seems  to  have  been  predicated 
upon  the  theory  that  the  deed  of  R.  C.  Davis  to  his  wife,  although 
reciting  a  valuable  consideration,  and  purporting  to  be  an  absolute  con- 
veyance of  the  land,  was  in  fact  a  simulated  transaction  and  no  title 
passed  thereby.  The  charge  embodies  a  correct  proposition  of  law  and 
is  applicable  in  a  case  where  such  a  tranfiaction  may  be  deduced  from 
the  evidence.  But  we  are  of  the  opinion  the  jury  would  not  have 
been  warranted  in  drawing  such  deduction,  with  reference  to  the  trans- 
action in  question,  from  the  evidence  found  in  the  record  before  us.  For 
this  reason  we  conclude  the  charge  was  properly  refused.  There  was 
some  testimony  tending  to  show  that  about  the  time  the  deed  was  made 
to  Mrs.  Davis  her  husband  was  financially  involved  and  that  said  deed 
was  executed  for  the  purpose  of  dlefrauding  his  creditors,  but  there  is 
no  evidence  of  sufficient  probative  force  to  have  warranted  the  jury  in 
finding  that  Mrs.  Davis  knew  at  any  time  that  the  deed  was  merely 
colorable  and  the  intention  of  her  husband  was  not  to  pass  and  vest  the 
title  of  the  land  thereby,  in  her. 

Nor  did  the  court  err  in  refusing  to  give  the  special  charge  requested 
by  plaintiffs,  to  the  effect  that,  if  it  was  not  the  intention  of  R.  C. 
Davis,  when  he  signed,  acknowledged  and  placed  on  record  the  instru- 
ment claimed  by  defendants  to  be  a  deed,  to  divest  himself  of  the  actual 
ownership  of  the  land  described  therein,  then  such  instrument  did  not 
constitute  a  conveyance  of  said  land  to  Mrs.  Davis.  The  vice  in  this 
charge  is,  that  it  authorized  a  finding  in  favor  of  the  plaintiffs,  if  the 
intention  of  R.  C.  Davis  in  making  the  deed  was  not  to  pass  and  vest 
the  title  to  the  land  in  the  grantee,  Mrs.  Davis,  regardless  of  the  con- 
sideration recited  in  said  deed  and  the  evidence  of  its  payment,  or  of 
the  fact  that  Mrs.  Davis  knew  .nothing  of  such  intention.  Clearly  this 
is  not  a  correct  view  of  the  law.  If  Mrs.  Davis  paid  a  valuable  con- 
sideration for  the  land  and  the  deed  was  made,  acknowledged  and 
placed  on  record  as  a  result  of  an  understanding  between  herself  and 
her  husband,  then  the  conveyance  became  an  executed  contract  and  the 
individual  intention  of  her  husband  was  immaterial.  In  such  case  the 
secret  or  undisclosed  intention  of  the  grantor,  Davis,  not  to  divest  him- 
self of  the  title  to  the  land  would  not  prevent  the  deed  from  taking 
effect  according  to  its  terms,  and  could  not  thereafter  be  urged  by 
him,  or  after  his  death  by  his  heirs,  as  a  ground  for  the  cancellation  of 
said  deed  and  recovery  of  the  land.  Or  if  Davis  made  the  deed  to  his 
wife  for  the  purpose  of  defrauding  his  creditors  and  she  knew  of  and 
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assented  to  the  transaction,  neither  he  nor  his  heirs  could  thereafter 
reclaim  the  land  so  conveyed,  by  pleading  and  proving  such  fraud.  The 
rule  is,  that  when  such  a  deed  has  been  delivered  and  accepted  by  the 
vendee  the  courts  will  not  grant  relief;  and  the  rule  extends  to  the 
heirs  of  the  fraudulent  vendor.  But  there  was  ample  evidence  in  the 
case  to  justify  the  conclusion  that  R.  C.  Davis  owed  his  wife  considerable 
m'oney  and  in  pursuance  of  an  understanding  between  them  he  conveyed 
the  land  sued  for  by  the  deed  under  consideration  in  payment  of  such 
indebtedness;  or  that  Mrs.  Davis,  with  knowledge  of  the  said  deed  and 
that  her  husband  intended  by  its  execution  to  convey  to  her  said  land 
for  the  purpose  of  avoiding  the  payment  of  his  mercantile  debts  ac- 
<)uiesced  in  such  purpose  and  accepted  said  deed.  In  either  case  the 
title  to  said  land  passed  to  and  became  vested  in  her. 

The  following  paragraph  of  the  court's  charge  is  assigned  as  error: 
*'The  jury  are  further  instructed  that  if  they  believe  from  the  pre- 
ponderance of  the  evidence  that  when  R.  C.  Davis  executed  the  deed 
dated  January  27,  1877,  that  he  did  not  intend  to  convey  the  title  to 
the  land  in  controversy  to  E.  D.  Davis,  and  that  it  was  his  intent  to 
place  said  land  beyond  the  reach  of  his  creditors,  or  the  creditors  of 
Forrest  &  Davis  (if  he  had  such  creditors)  and  that  he  placed  said 
deed  on  record  and  that  he  informed  her,  the  said  B.  D.  Davis,  that  he 
had  conveyed  said  land  to  her  for  such  purpose,  and  that  he  retained 
control  of  said  deed  until  his  death,  as  the  property  of  his  wife,  intend- 
ing that  the  title  should  remain  in  her,  then  it  would  be  the  duty  of  the 
jury  to  find  for  the  defendants.^'  It  is  insisted  that  this  charge  is 
''contradictory,  confusing,  incorrect  and  not  supported  by  the  evidence." 
The  charge  is  perhaps  awkwardly  drawn,  but  embraces  a  correct  propo- 
sition of  law  applicable  to  the  facts.  The  charge  admits  of  the  con- 
struction, and  is  in  fact,  we  think,  to  the  effect  that  although  R.  C. 
Davis  did  not  himself  intend  to  convey  the  title  to  the  land  described 
in  the  deed  to  his  wife,  Mrs.  E.  D.  Davis,  and  the  same  was  without  con- 
sideration, yet  if  he  made  said  deed  and  placed  it  upon  record  for  the 
purpose  of  defrauding  his  creditors,  and  informed  Mrs.  Davis  that  he 
had  conveyed  to  her  said  land  for  such  purpose,  and  thereafter  retained 
control  of  said  deed,  until  his  death,  as  her  property,  intending  that  the 
title  should  remain  in  her,  then  notwithstanding  the  original  undis- 
closed intent  of  R.  C.  Davis  not  to  convey  the  title  to  said  land,  plain- 
tiffs could  not  recover.  It  evidently  was  not  so  intended,  nor  was  the 
jury  authorized  by  the  charge  to  find  for  the  defendants,  notwithstand- 
ing they  should  believe  the  deed  under  which  defendants  claim  was  a 
mere  sham  and  pretense  by  which  neither  party  thereto  intended  the 
title  to  the  land  therein  described  should  pass.  Such  a  charge,  as  has 
already  been  said,  would  not  have  been  warranted  by  the  evidence,  and 
that  the  learned  trial  judge  so  believed,  is  evidenced  by  the  rejection  of 
the  plaintiffs'  special  charge,  tendering  the  submission  of  such  an  issue, 
mentioned  in  a  former  part  of  this  opinion.  So  far  as  the  transfer 
of  the  title  to  property  is  concerned,  there  is  quite  a  difference  in  a 
conveyance  made  with  the  intent  of  the  grantor  to  defraud  his  credii>- 
ors,  and  an  instrument  in  the  form  of  a  deed  by  which  neither  the 
grantor  nor  grantee  intends  the  title  to  be  divested.  In  the  one  case  the 
title  passes  to  and  vests  in  the  grantee  and  the  contract  is  binding  as 
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between  the  parties  thereto,  but  void  as  to  creditors.  In  the  other  the 
title  does  not  pass,  but  remains  in  the  grantor.  The  object  and  effect 
of  the  charge  under  consideration  was  to  inform  the  jury  that  if  the 
transaction  between  E.  C.  Davis  and  his  wife  was  of  the  character  first 
mentioned,  then  the  deed  to  Mrs.  Davis  could  not  be  impeached  by 
plaintiffs  on  the  ground  that  her  husband  did  not  intend  to  convey  the 
title  to  the  land  to  her.  Entertaining  this  view  of  the  charge,  we  hold 
the  court  committed  no  reversible  error  in  giving  it. 

By  their  eleventh  assignment  plaintiffs  in  error  complain  that  the 
court  erred  in  refusing  to  take  as  confessed,  upon  their  motions,  the 
ex  parte  interrogatories  propounded  by  them  to  defendant  E.  D.  Davie 
on  October  18,  1904,  but  we  are  of  the  opinion  no  reversible  error  is 
shown  in  this  action  of  the  court.  The  record  shows  that  this  suit  was 
filed  February  3,  1903.  Three  days  later  the  plaintiffs  propounded 
twelve  ex  parte  interrogatories  to  Mrs.  Davis,  which  were  answered  by 
her.  Again,  on  March  5,  1903,  they  propounded  nineteen  interroga- 
tories to  Mrs.  Davis,  which  were  also  answered  by  her.  On  October  1, 
1904,  the  defendants  propounded  interrogatories  to  this  witness  and 
served  notice  thereof  on  plaintiffs,  but  it  seems  they  failed  to  file  any 
cross  interrogatories.  After  an  application  made  by  plaintiffs  for  a 
continuance,  on  account  of  the  absence  of  Mrs.  Davis,  had  been  over- 
ruled, and  while  the  case  was  on  trial  and  during  the  second  day 
thereof,  plaintiffs  again  propounded  the  interrogatories  excluded  to 
Mrs.  Davis,  which  she  refused  to  answer.  It  further  appears  that  Mrs. 
Davis  was  an  old  lady  about  70  years  of  age  and  when  called  upon  to 
answer  the  interrogatories  asked  to  be  taken  as  confessed,  was  at  her 
home  fifteen  miles  distant  from  the  court  house  where  the  case  was 
being  tried,  and  no  permission  was  asked  or  granted  to  re-take  her 
depositions.  Clearly,  under  these  circumstances,  whether  the  interroga- 
tories should  have  been  taken  as  confessed  and  allowed  to  go  to  the 
jury  were  questions  addressed  to  the  sound  discretion  of  the  presiding 
judge,  and  it  not  appearing  that  such  discretion  was  abused  to  the 
substantial  injury  of  plaintiffs,  his  action  will  not  be  disturbed. 

The  assignments  of  error  not  discussed  have  been  carefully  con- 
sidered with  the  conclusion  reached  that  none  of  them  present  any 
error  requiring  a  reversal  of  the  case.  The  evidence  was  sufficient  to 
justify  the  conclusion  that  Mrs.  Davis  knew  of,  assented  to  and  ac- 
cepted the  deed  from  her  husband,  conveying  to  her  the  land  sought  to 
be  recovered  by  plaintiffs,  and  in  other  respects  sustains  the  finding  of 
the  jury  in  defendants^  favor. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 

Afftrmed. 

Writ  of  error  refused. 
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HissouBi,  Kansas  &  Texas  Railway  Company  op  Texas  v.  Ed.  J. 

L.    QfiEEN,    QUABDIAN. 
Decided  November  21,  1906. 

1 . — ^Railway — Overflow — ^Damages — ^Permanent   Depreeiatioa. 

The  measure  of  damages  recoTerable  for  overflow  of  land  by  surface  water, 
caused  by  the  railway  structures,  is  the  depreciation  in  the  value  of  the  real 
estate  injured,  treating  the  structures  and  their  effect  on  the  land  as  permanent, 
where  the  overflows  are  repeated  at  irregular  but  certainly  recurring  intervals, 
on  occasions  of  heavy  or  protracted  rainfall,  and,  the  structures  being  apparently 
intended  to  be  permanent,  the  effect  on  the  land  will  be  so  likewise. 

8. — ^Land — ^Permanent  Damages — ^Proof  of  Title. 

Possession  under  claim  of  title,  with  parol  evidence  tending  to  show  title  in 
plaintiff  and  not  objected  to,  will  be  sufficient  proof  of  title  to  support  a  reoovexy 
of  damages  for  permanent  injury  to  the  land. 

Appeal  from  the  District  Court  of  Hays  County.  Tried  below  before 
Hon.  L.  W.  Moore. 

Fiset  &  McCIendon,  for  appellant. — ^The  damages  complained  of 
were  not  permanent  in  their  nature,  but  were  temporary,  recurrent,  and 
dependent  upon  the  seasons,  and  their  recurrence  was  not  r^ular,  but 
at  irregular  intervals,  and  could  not  be  determined  in  advance  of  their 
actual  happening.  Galveston,  H.  &  S.  A.  Ey.  v.  Tait,  63  Texas,  226; 
Sabine  &  E.  T.  Rv.  v.  Johnson,  65  Texas^  393 ;  Austin  &  N.  W.  Ry.  v. 
Anderson,  79  Texas,  427 ;  Trinity  &  S.  Rv.  v.  Schofield,  72  Texas,  498 ; 
Galveston,  H.  &  S.  A.  Ry.  v.  Seymour,  63  Texas,  346 ;  Gulf,  C.  &  S.  F. 
Ey.  V.  Helsley,  62  Texas/ 693;  Galveston,  H.  &  S.  A.  Ry,  v.  Home,  69 
Texas,  643 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Pool,  70  Texas,  713 ;  Texas  &  Pac. 
Ey.  V.  Harrington,  62  Texas,  697;  Citv  of  Houston  v.  Houston,  E.  &  W. 
T.  Ey.,  63  S.  W.  Rep.,  1067;  Gulf,  W.  T.  &  P.  Ry.  v.  Gildman,  28  S. 
W.  Rep.,  267 ;  International  &  G.  N.  Ey.  v.  Gieselman,  34  S,  W.  Eep., 
658 ;  Gulf,  C.  &  S.  F.  Ey.  v.  Haskell,  23  S.  W.  Eep.,  548 ;  Texas  &  N. 
0.  Ey.  V.  Looney,  77  S.  W.  Eep.,  264. 

Where  no  part  of  the  land  is  taken,  and  no  change  is  wrought  therein, 
but  the  onlv  detriment  is  the  liability  to  overflow  or  become  too  wet  for 
cultivation  from  heavy  or  protracted  rains,  the  true  measure  of  dam- 
ages is  the  injury  which  the  land  and  other  property  sustains  from  the 
successive  overflows  when  they  occur.  Gulf,  C.  &  S.  F.  Ey.  v.  Haskell, 
23  S.  W.  Eep.,  648 ;  Van  Pelt  v.  City  of  Davenport,  42  Iowa,  314. 

An  injury,  the  recurrence  of  which  is  dependent  upon  the  seasons 
for  its  existence,  non-existence,  or  extent,  is  recurrent  and  not  perma- 
nent. Gulf,  C.  &  S.  P.  Ey.  V.  Haskell,  23  S.  W.  Eep.,  648 ;  Galveston, 
H.  ft  S.  A.  Ey.  V.  Tait,  63  Texas,  226 ;  Gulf,  C.  &  S.  F.  Ey.  v.  Helsley, 
62  Texas,  696;  Galveston,  H.  &  S.  A.  Ey.  v.  Seymour,  63  Texas,  346; 
Gulf,  C.  ft  S.  F.  Ey.  v.  Pool,  70  Texas,  713;  Sabine  &  E.  T,  Ey.  v. 
Johnson,  65  Texas,  389. 

The  permanency  of  a  particular  construction  is  not  dependent  upon 
the  intention  of  the  party  owning  same,  but  upon  the  character  of  the 
construction.    Gulf,  C.  &  S.  F.  Ey.  v.  Haskell,  supra. 
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0.  T.  Brown,  for  appellee. — The  allegations  and  the  proof  show  a 
cause  of  action  for  permanent  injuries  to  the  land,  and  a  right  to  re- 
cover in  one  and  the  same  action  for  all  damages,  past,  present  and 
prospective,  occasioned  thereby.  Bosenthal  v.  Taylor,  B.  &  H.  Bv.  Co., 
79  Texas,  327;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  HeMey,  62  Texas",  593; 
Port  Worth  &  N.  0.  Ry.  Co.  v.  Wallace,  74  Texas,  684;  Gembler  v. 
Bchterhoflf,  67  S.  W.  Rep.,  313 ;  Texas  &  Pac.  Ry.  Co.  v.  O'Mahonev,  50 
S.  W.  Rep.,  1049 ;  International  &  G.  N".  Ry.  Co.  v.  Slusher,  96  S.  W. 
Hep.,  717;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  McGehee,  75  S.  W. 
Rep.,  841;  Towle  v.  New  Haven,  etc.,  Co.,  112  Mass.,  338;  Seely  v. 
Alden,  61  Pa.  St.,  302;  100  Am.  Dec.,  642. 

PISHER,  Chief  Justice. — The  appellee,  as  guardian  of  Sallie  P. 
and  Eugene  Green,  minors,  brought  this  suit  to  recover  damages  for 
injuries  to  real  estate  of  his  wards.  The  damages  are  alleged  to  have 
been  occasioned  by  an  improper  construction  and  maintenance  of  cer- 
tain ditches,  culverts  and  sluices  on  defendant's  right  of  way,  by  reason 
of  which  the  natural  flow  of  the  surface  water  was  disturbed  and  thereby 
caused  permanent  injury  to  the  land  of  plaintiffs.  Verdict  and  judg- 
ment in  the  trial  court  were  in  favor  of  the  plaintiffs  for  $600  damages 
to  the  land  in  controversy. 

The  issues  presented  by  the  pleadings  and  supported  by  the  evidence 
were  submitted  by  the  trial  court  in  the  following  charge: 

"2d.  You  are  instructed  that  it  is  provided  by  the  statute  laws  of 
Texas,  'That  in  no  case  shall  any  railroad  company  construct  a  roadbed 
without  first  constructing  the  necessary  culverts  or  sluices,  as  the  natural 
lay  of  the  land  requires,  for  the  necessary  drainage  thereof.*  In  apply- 
ing this  law  to  the  facts  now  before  you  in  evidence  you  will  consider 
in  the  light  of  the  evidence  the  natural  lay  of  defendant's  right  of  way 
and  the  natural  lay  of  plaintiff's  land,  as  related  to  each  other  and  to 
defendant's  roadbed.  The  expression  necessary  drainage  in  this  statute 
relates  to  surface  water,  as  well  as  any  other  water.  The  term  surface 
water  is  applied  to  rainwater  falling  from  the  clouds  and  running  over 
the  surface  of  the  earth  not  in  any  established  and  definite  channel,  but 
scattered  over  it  and  running  according  to  the  natural  lay  of  the  land. 

"3d.  If  vou  find  from  the  evidence  that  in  the  construction  and 
maintenance  of  its  roadbed,  ditches  and  culverts  the  defendant  changed 
tlie  flow  of  surface  water,  so  that  after  the  construction  of  the  roadbed 
and  ditches,  the  surface  water  no  longer  naturally  flowed  as  it  naturally 
did  before  the  roadbed  and  ditches  were  made,  but  were  concentrated 
on  the  north  side  of  the  embankment  and  in  the  barrow-pits,  as  alleged 
in  plaintiff's  petition,  and  that  they  were  discharged  through  the  culvert 
and  escaped  from  the  barrow-pits  to  and  upon  the  plaintiff's  land,  as 
described  in  said  petition,  and  produced  the  injuries  complained  of, 
then  you  are  instructed  that  it  was  the  duty  of  defendant  to  see  to  it 
that  such  change,  if  any,  in  the  natural  flow  of  the  surface  water,  should 
not  operate  to  the  injury  of  the  plaintiff's  land ;  and  if  you  further  find 
from  the  evidence  that  such  change,  if  any,  was  injurious  to  the  plain- 
tiff^s  land,  then  and  in  that  event  you  are  further  instructed  that  the 
plaintiff  would  be  entitled  to  recover  of  the  defendant  such  damages, 
if  any,  as  you  may  believe  from  the  evidence  the  plaintiff's  wards  have 
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sustained  thereby,  provided  you  also  find  from  the  evidence  that  such 
injuries  are  permanent.  In  determining  whether  or  not  such  injuries, 
if  any,  are  permanent,  if  you  should  find  from  the  evidence  that  they  have 
been  repeated  from  time  to  time  within  the  period  of  two  years  next 
prior  to  the  date  of  the  institution  of  this  suit,  at  irregular  but  cer- 
tainly recurring  intervals,  on  occasions  of  heavy  and  especially  on  oc- 
casions of  protracted  rainfall,  that  the  causes  of  such  injuries,  if  any, 
are  themselves  permanent,  and  are  intended  by  the  defendant  to  be  and 
remain  permanent,  tiiat  similar  results  to  the  land  in  question  will  in 
reasonable  probability  continue  to  result  hereafter  whenever  in  the 
course  of  nature  there  falls  in  that  locality  heavy  rain,  and  especially 
in  cases  of  protracted  rainfall^  then  and  in  that  event  you  may  consider 
and  find  said  injuries  to  be  permanent.  And  if  you  further  find 
from  the  cyidence'  tiiat  such  in&  if  any,  are  not  only  permanent, 
but  that  the  market  value  of  said  81  8-10  acres  of  land  was  depreciated 
thereby  within  two  years  next  prior  to  the  institution  of  this  suit,  you 
will  find  for  the  plaintiff. 

•'4th.  If  under  the  evidence  and  charge  of  the  court  you  find  for  the 
{daintiff;  you  are  instructed  that  the  measure  of  his  damages  is  the 
diflference,  if  any,  in  the  market  value  of  said  81  8-10  acres  of  land 
immediately  before  and  immediately  after  the  receipt  of  such  injuries, 
if  any,  and  you  will  so  assess  same." 

In  various  forms  the  assignments  of  error  raise  the  question  that  the 
measure  of  damages  was  not  the  depreciated  value  of  the  land,  but  that 
the  facts  pleaded  and  raised  by  the  evidence  merely  show  that  the 
injury  was  temporary^  and  that  the  measure  of  damages,  if  any,  arose 
from  the  injuries  sustained  by  reason  of  rainfalls  as  they  occurred.  The 
rule  announced  in  Bosenthal  v.  Taylor,  B.  &  H.  Ey.,  79  Texas,  327, 
when' applied  to  the  facts  pleaded  and  established  by  the  evidence,  shows 
that  the  court  submitted  the  proper  measure  of  damages.  The  question 
presented,  when  tested  by  the  facts,  is  a  close  one;  but  as  there  is  evi- 
dence which  tends  to  show  that  the  defendant  treated  the  structure  as 
permanent^  and  it  appearing  that  the  effect  occasioned  by  heavy  and 
expected  rainfalls  will  produce  constantly  occurring  injuries  to  the 
productive  quality  of  the  land,  we  can  not  say  that  this  case  is  not  an 
exception  to  the  general  rule,  and  that  it  does  not  come  within  the 
doctrine  annotmced  in  the  Rosenthal  case.  However,  it  is  well  to  state 
that  the  case  of  Fowle  v.  New  Haven  &  N.  Co.,  112  Mass.,  338,  much 
relied  on  and  quoted  from  in  the  Rosenthal  case,  was  subsequently  by 
the  same  court  disapproved  in  Aldworth  v.  Lynn,  153  Mass.,  53 ;  Same 
case,  10  Law  Rep.  Ann.,  210,  25  Am.  St.  Rep.,  608,  26  N.  E.  Rep.,  229. 
An  interesting  discussion  of  this  question  will  be  found  in  Harvey  v. 
Mason  City  &  P.  D.  Ry.  Co.,  3  Law  Rep.  Ann.  (N.  S.),  975,  where  many 
of  the  authorities  are  quoted. 

There  is  an  assignment  of  error  which  contends  that  the  plaintiff 
ought  not  to  have  recovered,  because  there  is  no  evidence  of  title  in  the 
nrinor  children.  The  evidence  shows  that  the  plaintiff  had  been  in 
possession  a  number  of  years  for  the  minors;  and  there  is  some  parol 
evidence  in  the  record  tending  to  show  that  the  title  was  in  the  minor 
children.  There  is  no  assignment  of  error  complaining  of  the  action  of 
the  court  in  admitting  this  character  of  testimony,  but  the  assignment  is 
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merely  to  the  effect  that  title  was  not  established.    The  assignment  is 
overruled. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


City  of  Tyler  v.  Ed.  Story. 

Decided  November  21,  1908. 

1. — City    Ordinance— Criminal    Protecntion — ^Injnnction. 

A  court  of  equity  can  not  be  invoked  to  enjoin  criminal  proaecutiona  when 
the  applicant  has  a  plain,  adequate  and  complete  remedy  at  law. 

8. — Same— Exceptions. 

An  exception  to  the  above  rule  is  found  where  the  intervention  of  equity  be- 
comes necessary  to  protect  the  franchise  of  a  public  service  corporation,  or  to 
prevent  the  multiplicity  or  oppressiveness  of  criminal  proseeutions  where  there 
is  a  right  affecting  many  persons. 

8. — ^Hogr  Ordinanoe — ^Defense  at  Law. 

Where  plaintiff  sought  to  enjoin  the  enforcement  of  a  city  ordinanoe  making 
it  a  penal  offense  for  any  one  to  keep  hogs  at  any  place  in  said  city  within  one 
mile  of  the  center  of  the  same,  the  bill  should  have  been  dismissed  because  the 
validity  of  the  ordinanoe  could  have  been  fully  tested  at  law  in  the  event  plaintiff 
was  prosecuted  for  violating  said  ordinance. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below  before 
the  Hon.  E.  W.  Simpson. 

jB.  p.  Borough,  for  appellant. — A  Court  of  Equity  can  not  be  invoked 
to  enjoin  criminal  prosecution  where  the  applicant  has  a  plain,  adequate 
and  complete  remedy  at  law.  Wade  v.  Nnnnelly,  19  Texas  Civ.  App., 
256;  Jones  v.  Stallsworth,  55  Texas,  138;  City  of  Austin  v.  Austin 
City  Cemetery  Assn.,  87  Texas,  330. 

McCord  &  Bulloch,  for  appellee. — The  court  properly  held  that  the 
ordinance  was  invalid  and  void  on  all  of  the  grounds  alleged  in  the 
appellee's  petition.  Ex  parte  Eobinson,  17  S.  W.  Eep.,  1057 ;  Ex  parte 
Patterson,  58  S.  W.  Eep.,  1011;  Ex  parte  Ogden,  66  S.  W.  Eep.,  1100; 
Ex  parte  Vance,  62  S.  W.  Eep.,  568 ;  Ex  parte  McCarver,  46  S.  W.  Eep., 
936;  Sylvester  C.  Co.  v.  St  Louis,  32  S.  W.  Eep.,  649  (Mo.) ;  St  Ijomib 
V.  Marchel,  12  S.  W.  Eep.,  1050  (Mo.) ;  City  of  Austin  v.  Austin  City 
Cemetery  Assn.,  87  Texas,  330,  and  authorities  cited. 

If  the  ordinance  is  invalid,  then  an  injunction  would  lie,  if  it  should 
appear  that  the  party  applying  for  such  writ  is  entitled  to  the  relief 
demanded,  and  the  relief,  or  any  part  thereof,  required  the  restraint  of 
some  act  prejudicial  to  the  applicant  Eev.  Stats.,  1895,  art.  2989; 
Sumner  v.  Crawford,  91  Texas,  129 ;  York  v.  Yzaguairre,  71  S.  W.  Eep., 
563;  State  v.  Patterson,  37  S.  W.  Eep.,  478. 

NEILL,  Associate  Justice. — This  is  an  appeal  from  a  decree  per- 
petually enjoining  the  city  of  Tyler,  its  mayor,  city  attorney  and  mar- 
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shall,  their  agents,  servants  and  employes  from  prosecuting  or  enforcing 
a  certain  ordinance  of  said  city  against  the  appellee. 

The  bill  upon  which  the  decree  was  rendered  alleges  in  substance: 
That  the  city  of  Tyler  has  an  area  of  territory  three  miles  square;  that 
said  city,  through  its  officers,  passed  an  ordinance,  which  became  eflFect- 
ive  in  1905,  which  is  as  follows :  "Section  15.  It  shall  be  unlawful  for 
any  person,  firm,  association  or  corporation,  to  keep  or  have  any  hog  or 
hogs,  in  any  lot,  yard,  pen  and  pasture  or  in  any  other  place  within  one 
mile  from  the  center  of  the  public  square  in  said  city.  And  any  person 
or  firm  or  the  individual  members  of  any  firm  or  any  corporation,  or  the 
managing  official  of  any  corporation,  who  shall  violate  this  section  of 
this  ordinance,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction shall  be  fined  not  less  than  five  nor  more  than  one  hundred 
dollars;  and  each  day  that  this  section  is  violated  constitute  a  separate 
offense;^'  that  plaintiff  (Ed.  Story)  is  engaged  in  raising  fine  hogs  in 
the  city  of  Tyler  for  sale,  and  was  so  engaged  long  before  said  ordinance 
was  passed;  that  his  premises  where  he  raises  and  keeps  his  hogs  are 
within  one  mile  from  the  center  of  the  public  square  of  said  city;  that 
such  premises  are  isolated  from  the  public,  not  on  any  public  street, 
nor  close  to  any  residence,  and  are  kept  clean  and  free  from  any  stench 
or  odor,  and  in  a  sanitary  condition;  that  plaintiff  has  invested  large 
sums  of  money  in  such  business  and  realizes  an  annual  net  income  there- 
from of  eight  hundred  dollars. 

That  said  ordinance  is  void  because:  (1)  unauthorized  by  the  city 
charter,  and,  it  not  being  a  nuisance  per  se  for  one  to  keep  hogs  on  his 
own  premises,  the  city  had  no  authority  to  declare  such  keeping  a 
nuisance;  (2)  it  discriminates  against  plaintiff  in  favor  of  persons 
keeping  hogs  one  mile  from  the  public  square  in  the  city,  while  it 
inhibits  their  being  kept  within  one  mile  from  the  square;  (3)  it  con- 
travenes article  1,  section  17  of  the  Constitution  of  the  State,  in  that  it 
takes,  damages  and  destroys  the  property  and  privileges  of  plaintiff  for 
public  use  without  compensation;  (4)  it  contravenes  article  1,  section 
19  of  the  Constitution,  in  that  it  deprives  plaintiff  of  property,  privi- 
l^es  and  immunities  without  due  process  of  law;  and  (5)  it  is  un- 
reasonable, in  that  it  declares  the  keeping  of  hogs  on  one's  own  premises 
a  nuisance,  regardless  of  whether  the  premises  are  kept  in  a  sanitary 
condition  or  not. 

That  the  city  of  I'yler  through  its  officers  is  threatening  him  with 
a  multiplicity  of  vexations  and  unfounded  prosecutions  under  said 
ordinance;  and  that  said  prosecution  will  be  illegal  and  unjust,  will 
cause  plaintiff  great  trouble  and  expense  in  defending  same,  loss  of 
time,  atomey's  fees,  besides  deteriorate,  damage  and  destroy  his  busi- 
ness ;  that  he  has  no  remedy  at  law,  and  that  the  loss  will  be  irreparable^ 
and  a  great  injustice  and  injury  will  be  done  him  if  said  ordinance  is 
allowed  to  stand. 

The  bill  closes  with  a  prayer  for  a  writ  of  injunction  against  the  city 
of  Tyler,  its  servants,  agents  and  employes,  forbidding  them  enforcing 
said  ordinance  in  anv  manner. 

The  city  of  Tyler  and  such  of  its  officers  as  were  made  defendants 
answered  by  general  and  special  exceptions  to  the  bill,  and  by  plea  ad- 
mitted the  passage  of  the  ordinance  in  question,  averring  that  it  wm 
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authorized  and  valid;  that  plaintiff  was  keeping  hogs  in  the  city  in 
violation  of  it,  and  admitted  their  intention  of  prosecuting  him  for  its 
violation  for  the  purpose  of  enforcing  it. 

The  case  was  tried  without  a  jury  and  upon  hearing  the  evidence  the 
court  rendered  the  decree  appealed  from. 

The  evidence  introduced,  after  showing  the  passage  and  publication 
of  the  ordinance  in  question,  is  as  follows: 

^'That  said  ordinance,  after  its  said  publication,  was  sought  to  be 
enfopced  by  the  mayor,  city  attorney  and  city  marshal  of  said  city,  and 
a  warrant  for  his  arrest  on  complaint  had  been  filed  against  him. 

^That  Ed  Story  controls  a  building  situated  within  300  feet  of  the 
center  of  the  public  square  of  said  city ;  that  in  said  building  he  carries 
on  a  livery  stable  business,  having  and  keeping  within  said  building  a 
large  number  of  horses;  that  said  building  is  60  feet  wide  by  120  feet 
long;  that  in  the  rear  of  said  building  and  south  of  it  is  a  lot  sixty 
feet  wide  by  fifty  feet  long  which  adjoins  and  communicates  with  said 
building;  that  in  said  building  and  in  said  lot  adjoining,  said  Stonr 
keeps  and  has  hogs,  averaging  in  number  5 ;  that  said  Story  keeps  the 
premises  whereon  the  hogs  run  in  a  clean  condition;  that  said  building 
and  lot  is  situated  in  the  block  immediately  south  of  the  public  square, 
in  the  place  permitted  by  the  city  to  be  used  as  a  livery  stable  and  less 
than  a  mile  from  the  center  thereof;  that  the  block  in  which  said 
building  and  lot  is  situated  is  a  business  block  of  said  city ;  that  south 
and  east  of  said  block  are  residences  300  vards  distant  and  about  200 
feet  north  are  business  houses  and  the  public  square;  that  west  of  said 
premises  are  business  houses  and  residences,  which  are  about  400  feet 
distant. 

"That  Ed  Story  has  made  and  erected  said  lot  with  a  view  to  raise 
some  fine  hogs,  has  expended  money  in  the  erection  of  the  lot  and  made 
preparation  for  same,  and  the  property  for  which  he  used  the  place  to 
keep  his  fine  hogs  will  be  greatly  damaged  and  depreciated. 

"The  corporate  limits  extend  one  and  a  half  miles  from  court  house 
square  in  each  direction.  Ed  Story  owns  no  property  or  controls  none 
within  the  limits  which  is  beyond  one  mile  from  the  public  square. 

"The  above  and  foregoing  are  agreed  to  as  a  statement  of  facts  in  the 
above  case/^ 

Opinion. — The  first  and  second  assignments  of  error  complain  that 
the  court  erred  in  overruling  defendants'  first  and  second  special  ex- 
ceptions to  plaintiff's  petition,  which  are  as  follows: 

*T)efendants  specially  except  to  said  petition: 

"1.  Because  said  petition  shows  upon  its  face  that  plaintiff  has  an 
adequate  remedy  at  law  and  is  therefore  not  entitled  to  the  remedy 
here  sought. 

"2.  Because  said  petition  shows  upon  its  face  that  the  ordinance, 
the  enforcement  of  which  is  here  sought  to  be  enjoined,  was  duly  passed 
and  put  in  force  by  the  duly  constituted  authorities  of  said  defendant, 
the  city  of  Tyler,  and  that  should  plaintiff  be  arrested  for  a  violation 
of  said  ordinance  he  has  a  legal  and  adequate  remedy  at  law/' 

Under  these  assignments,  is  asserted  this  proposition:  "A  court  of 
equity  can  not  be  invoked  to  enjoin  criminal  prosecution  where  the 
applicant  has  a  plain,  adequate  and  complete  remedy  at  law."    That  this 
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IB  the  general  rule^  there  can  be  no  question;  and  it  has  been  applied 
alike^  whether  the  prosecutions  or  arrests  sought  to  be  restrained  arose 
under  statutes  of  Ihe  State  or  under  municipal  ordinances.  (1  Beach 
an  Inj.,  sec.  59;  High  on  Inj.,  sec.  68.)  This  general  rule  is  based 
upon  the  principle  that  equity  is  concerned  only  with  the  protection  of 
civil  and  property  rights,  and  is  intended  to  supplement,  and  not  usurp, 
the  functions  of  the  courts  of  law.  This  is  illustrated  by  the  following 
cases:  Chisholm  v.  Adams,  71  Texas,  678,  10  S.  W.  Bep.,  336;  Mc- 
Donald V.  Lyons,  16  Texas  Ct.  Eep.,  467;  Portis  v.  Fall,  34  Ark.,  376; 
Waters  Pierce  Oil  Co.  v.  Little  Bock,  39  Ark.,  412;  New  Home  Sewing 
Mac.  Co.  V.  Fletcher,  44  Ark.,  139;  LeCourt  v.  Gaster,  49  La.  Ann., 
487,  21  So.  Eep.,  640;  Garrison  v.  Atlanta,  6S  Ga.,  64:  Dolton  Y. 
Dolton,  201  111.,  155,  66  N.  E.  Eep.,  323;  Poyer  v.  Des  Plaines,  123 
111.,  Ill,  13  N.  E.  Sep.,  8X9;  St.  Peter's  Church  v.  Washington,  109 
N.  C,  21,  13  S.  E.  Eep.,  700;  Cohen  v.  Goldsboro,  77  N.  C,  2.  And 
it  is  generally  held  that  illegality  of  an  ordinance  is  not  ground  for 
enjoining  a  prosecution  for  its  violation,  the  fact  being  available  as  a 
defense.  (Paulk  v.  Sycamore,  104  Ga.,  24,  41  Law  Bop.  Ann.,  772, 
30  S.  E.  Eep.,  417;  Phillips  v.  Stone  Mountain,  61  Ga.,  386;  Burnett 
V.  Craig,  68  Am.  Dec.,  115;  Denver  v.  Beebe,  25  Colo.,  172,  54  Pac. 
Bep.,  624.) 

However,  the  general  rule  that  equity  will  not  enjoin  a  prosecution 
of  a  criminal  or  quasi-criminal,  nature,  either  threatened  or  already 
instituted,  appears,  from  adjudicated  cases,  to  be  not  without  its  ex«> 
ceptions.  It  seems  that  a  ground  for  an  exception  to  the  rule  is  found 
where  the  intervention  of  equity  becomes  necessary  to  protect  the  fran- 
chise of  a  public  service  corporation,  as  is  illustrated  by  these  cases: 
City  of  Austin  v.  Cemetery  Association,  87  Texas,  337 ;  City  of  Atlanta 
V.  Gate  City  Gas  Light  Co.,  71  Ga.,  106;  Southern  Express  Co.  v. 
Ensley,  116  Fed.  Eep.,  756;  Mobile  v.  Louisville  &  N".  B.  Co.,  84  Ala. 
Bep.,  115,  5  Am.  St.  Bep.,  342,  4  So.  Eep.,  106;  Montgomerv  v.  Louis- 
ville &  N.  By.  Co.,  84  Ala.,  127,  4  So.  Eep.,  626 ;  Bushville  v.  Bushville 
Gas  Co.,  132  Ind.,  575,  28  N.  E.  Bep.,  852;  Georgia  B.  &  B.  Co.  v. 
Atlanta,  118  Ga.,  486,  45  S.  E.  Bep.,  256. 

And  it  seems  that  the  multiplicity  or  oppressiveness  of  criminal  prose- 
cutions also  constitutes  an  exception  to  the  rule,  and  affords  a  ground  for 
interference  of  equity.  Thus:  Where  some  seventy-seven  prosecutions 
were  pending  tmder  a  city  ordinance  a  court  of  equity  stayed  all  but 
one,  so  the  liability  of  the  defendant  might  be  determined  without  a 
multiplicity  of  suite.  (Third  Avenue  E.  Co.  v.  New  York,  54  N.  Y., 
159.)  Also,  where  complainants  are  arrested  several  times  under  an 
ordinance  for  occupying  a  wharf  to  which  he  claimed  title,  and  fined  in 
each  case  in  an  amount  too  small  to  allow  an  appeal,  equity  enjoined 
further  proceedings  until  claim  of  title  was  determined.  (Shinkle  v. 
Covington,  83  Ky.,  420.)  But  to  give  a  court  jurisdiction  to  prevent 
a  multiplicity  of  suite  at  law,  there  must  be  a  right  affecting  many 
persons;  and,  if  the  right  is  disputed  between  two  persons  only,  not  for 
themselves  and  all  others,  a  bill  for  an  injunction  will  not  lie  unless 
the  coraplainant^s  righte  have  been  established  at  law.  (Chicago,  B. 
&  Q.  B.  Co.  V.  Ottawa,  148  111.,  397,  36  N".  E.  Bep.,  85;  Wallack  v. 
Society  for  Beformation  of  Juvenile  Delinquents,  67  N.  Y.,  23.) 
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We  think  that  it  is  plain  that  appellee^s  bill  shows  that  he  has  an 
adequate  remedy  at  law,  and  that  it  states  no  facts  which  tend  to  show 
that  he  has  a  case  which  exempts  him  from  the  general  rule.  Therefore 
the  exceptions  should  have  been  sustained  and  the  bill  dismissed. 

The  court  having  no  jurisdiction,  upon  the  matters  pleaded,  to  grant 
the  injunction,  it  is  beyond  our  province  to  inquire  into  the  validity 
of  the  ordinance  under  which  the  prosecutions  were  threatened.  Its 
validity  can  be  fully  tested  at  law  in  the  event  the  appellee  is  prosecuted 
for  violating  the  ordinance. 

Wherefore  the  judgment  of  the  District  Court  is  reversed  and  judg- 
ment is  here  rendered  for  appellants  dissolving  the  injunction  and 
dismissing  complainant's  bill. 

Reversed  and  rendered. 


Ida  M.  Gorham  et  al.  v.  J.  J.  Settegast. 

Decided  November  21,  1006. 

1. — ^Trespass  to  Try  Title-— Collateral  Eelnhlp— Proof. 

In  trespass  to  try  title  one  who  claims  by  collateral  descent  must  show  who 
was  last  entitled,  and  then  prove  his  death  without  issue;  next,  prove  all  the 
different  links  in  the  chain  of  descent  which  will  show  that  the  one  who  was 
last  entitled  and  the  claimant  descended  from  the  same  common  ancestor,  to- 
gether with  the  extinction  of  all  those  lines  of  descent  which  could  claim  any 
preference  over  the  claimant.  He  must  prove  the  marriages,  births  and  deatha, 
and  the  identity  of  the  persons  necessary  to  fix  title  in  himself,  and  the  extinc- 
tion of  others  who  have,  if  in  existence,  a  better  title.  He  must  prove  that  all 
the  intermediate  heirs  between  himself  and  the  ancestor  from  whom  he  claims 
are  dead,  without  issue. 


8. — ^Pedigree— Hearsay   TeBtimony. 

Questions  of  pedigree,  such  as  marriages,  births  and  deaths  of  members  of  a 
family,  may  be  proved  by  declarations  of  the  deceased  members  of  the  family. 
To  be  admissible,  however,  such  declarations  must  have  been  made  ante  lit^ 
motam.  It  is  not  necessary  that  litigation  should  actually  have  been  b^gun  at 
the  time  of  the  declarations;  it  is  sufficient  for  their  exclusion  if  a  dispute  or 
controversy  is  actually  in  progress.    Byers  v.  Wallace  (87  Texas,  509)  discussed. 

8. — ^Absence— Presumption   of  Death. 

The  presumption  of  death  is  raised  by  the  unexplained  absence  of  a  person 
from  his  domicile  for  a  period  of  seven  years.  Absence,  in  this  connection,  means 
that  a  person  is  not  at  the  place  of  his  domicile,  and  that  his  actual  residence  is 
unknown.  The  mere  removal  from  a  domicile  in  one  State  to  a  domicile  in  an- 
other State,  at  a  place  well  known,  even  though  no  communication  should  be  re- 
ceived from  such  person  after  the  removal,  is  not  such  absence  as  will  raise  the 
presumption  of  death. 

4. — ^Trespass  to  Try  Title— Tenant  in  Common. 

In  trespass  to  try  title  a  tenant  in  common  is  entitled  to  recover  the  entire 
estate  as  against  a  stranger. 

5. — ^Peremptory  Instmotion. 

It  is  only  when  the  evidence  is  such  as  to  admit  of  only  one  conclusion,  or 
when  ordinary  minds  can  deduce  from  it  no  other  than  the  one  conclusion,  that 
the  trial  court  is  authorized  to  withdraw,  the  cause  from  the  jury  by  instructing 
a  verdict.  Facts  considered,  and  held  to  require  a  submission  of  the  issues  to  the 
jury. 
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6. — ^Deed — ^Ingnilloieiit  Beieriptlon. 

Nothing  passes  by  a  deed  except  what  is  described  in  it,  whatever  the  inten- 
tion of  the  parties  may  have  been;  and,  while  parol  evidence  is  oftcoi  admissible 
to  ascertain  what  lands  are  embraced  in  the  description,  such  evidence  can  not 
make  the  deed  operate  on  land  not  embraced  in  the  descriptive  words. 

7. — Same. 

An  instrument  which,  upon  its  face,  is  so  vague  and  uncertain  in  its  at- 
tempted description  as  not  to  furnish  means  of  identifying  the  land  sought  to  be 
conveyed,  will  not  have  the  effect  of  conveying  to  the  grantee  an  undivided  in- 
terest in  the  entire  tract  out  of  which  it  was  intended  to  convey  a  part  by  metes 
and  bounds. 

8. — Same. 

A  deed  which  described  the  land  intended  to  be  conveyed  as  follows:  ''Be- 
g^inning  at  the  Northeast  side  of  Eli  Noland's  survey;  tiience  to  the  south  line  of 
aaid  survey,  containing  400  acres,  to  run  off  Eli  Noland's  tract,  and  adjoining 
the  west  line  of  Bond's  survey,"  is  void  for  uncertainty  of  description  in  the 
absence  of  evidence  identifying  Bond's  west  line. 

9. — Same. 

A  deed  described  the  land  attempted  to  be  conveyed  as  follows:  'In  Harris 
county,  Texas,  and  embraced  in  the  following  limits,  which  are  to  be  hereafter 
more  fully  designated  by  actual  survey  and  measurement,  to  wit:  Commencing 
on  northern  side  of  Green's  Bayou,  where  the  eastern  line  of  Thomas  Marshall 
survey  intersects  the  said  bayou;  thence  running  northerly  with  the  aforesaid 
east«m  line  to  the  northern  boundary  line  of  the  said  Eli  Noland's  league;  thence 
running  eastwardly  on  the  said  northern  boundaiy  line  to  a  point  from  whence 
running  southerly  to  the  aforesaid  Green's  Bayou,  and  thence  westwardly  mid- 
channel  of  and  with  the  said  Green's  Bayou,  to  the  place  of  beginning,  will  be 
sufficient  to  embrace  400  acres  .  .  .  part  of  the  headright  league  of  Eli  No- 
land."  A  witness  testified  that  no  part  of  the  league  touched  Green's  Bayou,  and 
that  Marshall's  east  line  could  not  be  located.  Held,  the  deed  was  void  for  uncer- 
tainty. 


10.- 

A  deed  by  an  administratrix  described  the  land  attempted  to  be  conveyed  as 
follows:  "1,612  acres  of  land,  being  a  part  of  the  headright  league  of  the  afore- 
said Noland,  deceased,  by  virtue  of  a  patent  No.  338  granted  by  the of  Texas 

on  the of ,  A.  D.  ,  lying  and  being  situated  on  Green's  Bayou  in 

aforesaid  county."  The  probate  proceedings  upon  which  the  deed  was  based  did 
not  add  anything  to  the  description.  Held,  the  deed  being  intended  to  evidence  a 
judicial  sale,  the  description  therein  was  too  indefinite  to  allow  the  instrument 
In  evidence  for  the  purpose  of  showing  an  outstanding  title.  And,  even  if  admis- 
sible in  connection  with  other  evidence  to  show  an  equitable  title,  it  was  not  ad- 
missible because  the  party  offering  the  same  did  not  connect  himself  with  such 
equity. 

11. — ^ITnited  States  Census — ^Evidence  of  What. 

An  original  United  States  census  roll  is  not  admissible  in  evidence  to 
prove  that  the  persons  therein  named  were  alive  at  the  time,  nor  to  show  what 
persons  constituted  the  family,  their  ages,  nor  any  other  matter  necessary  to  show 
pedigree  and  heirship. 

on  RKHKARtNO. 

12d — Conoluiions  of  Fact — ^Practice. 

It  is  not  the  province  of  a  Court  of  Civil  Appeals  to  file  conclusions  of  fact 
in  reversing  and  remanding  a  case. 

18. — ^Katten  of  Pedigree— Self-serving  Dedaratioiit. 

Declarations  as  to  matters  of  pedigree  made  by  a  member  of  a  family  at  a 
time  when  he  would  have  an  interest  in  making  a  false  declaration  would  be 
garded  as  selfHserving,  and  inadmissible  as  evidence  of  the  matters  stated. 
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Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore HoiL  Norman  6.  Kittrell. 

A.  C,  Van  Velzer  and  Lewis  Fogle,  for  appellants. — ^Unless  the  evi- 
dence is  of  such  character  that  there  is  no  room  for  ordinary  minds  to 
differ  as  to  the  conclusions  to  be  drawn  from  it,  the  trial  court  is  not 
authorized  to  take  the  questions  of  fact  from  the  juiY.  Wallace  v. 
Southern  Cotton  Oil  Co.,  91  Texas,  21. 

Hearsay  testimony  is  admissible  to  raise  the  presumption  of  death  of 
a  person  after  having  been  absent  from  his  place  of  last  residence,  and 
uiJieard  of  for  seven  successive  years.  Art.  3372,  Rev.  Stats.;  Primm 
V.  Stewart,  7  Texas,  181;  Nehring  v.  McMurrian,  94  Texas,  49;  Yates 
V.  Houston,  3  Texas,  433. 

It  is  no  objection  to  evidence  of  a  declaration  of  a  person,  since  de- 
ceased, as  to  matters  of  pedigree  in  his  family,  that  such  declaration 
would  tend  to  establish  the  heirship  of  declarant,  if  the  declaration  was 
made  ante  litem  motam.  Fowler  v.  Simpson,  79  Texas,  614;  Davidson 
V.  Wallingford,  88  Texas,  619;  Monkton  v.  Attorney  General,  2  Rus- 
sell and  M.,  159,  39  English  Reprint,  367 ;  Tillman  v.  Tarver,  1  Rvan 
and  M.,  141,  21  Eng.  C.  L.,  719;  Wharton  on  Ev.,  vol.  1,  sees.  207,  214. 

When  the  description  in  a  deed  is  so  indefinite  that  the  calls  in  the 
instrument  itself  can  not  be  located,  nor  the  terms  understood,  as 
applied  to  the  land  in  dispute  it  is  patently  ambiguous  and  void.  Coker 
V.  Roberts,  71  Texas,  601;  Cook  v.  Oliver,  83  Texas,  562;  Linney  v. 
Wood,  66  Texas,  27. 

Where  an  attempted  description  fails  to  designate  a  certain  specific 
tract;  that  is,  where  no  tract  will  answer  the  description,  or  where  more 
than  one  tract  will  answer,  the  ambiguity  is  patent  and  the  deed  is 
void. 

The  statement  under  the  first  proposition  of  this  assignment  is  adopt- 
ed as  the  statement  here.  Hurt  v.  More,  19  Texas,  269;  Baricer  v. 
Southern  Ry.  Co.,  125  N.  C,  596,  74  Am.  St.  Rep.,  658;  Schenk  v. 
Evoy,  24  Cal.,  104. 

Where  there  is  an  attempt  to  describe  a  specific  tract  in  a  larger  tract 
owned  by  the  grantor,  and  the  description  is  insufficient,  the  deed  is 
wholly  void,  and  does  not  convey  the  number  of  acres  named,  as  an  un- 
divided interest  in  the  larger  tract.  Dwyre  v.  Speer,  8  Texas  Civ.  App., 
92;  Dull  V.  Blum,  68  Texas,  299;  Harris  v.  Shafer,  86  Texas,  314; 
Qrogan  v.  Vache,  45  Cal.,  613. 

Oral  testimony  is  not  admissible  to  aid  a  description  patently  am- 
biguous. Linney  v.  Wood,  66  Texas,  26 ;  Pfeiffer  v.  Lindsay,  66  Texas, 
124;  Norris  v.  Hunt,  51  Texas,  614. 

When  the  description  in  the  deed  itself  is  too  vague  to  identify  the 
land,  it  can  not  be  located  by  parol.  Watson  v.  Baker,  71  Texas,  748; 
Booth  V.  Upshur,  26  Texas,  68;  Harrison  v.  Hahn,  95  N.  C,  28. 

Adverse  possession  under  a  paper  title,  which  is  void  for  want  of 
sufficient  description,  will  not  permit  of  constructive  possession,  and 
the  adverse  possession  will  only  extend  to  that  part  of  the  tract  actually 
occupied  and  improved.  If  the  deed  is  validC  constructive  possession 
will  extend  only  to  the.  acreage  described  in  the  deed.  McKinzie  v. 
Stafford,  8  Texas  Civ.  App.,  124;  Ivey  v.  Petty,  70  Texas,  178;  Porter 
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V.  Miller^  76  Texas,  693;  Jones  v.  Menard,  1  Texas,  780;  Jackson  v. 
WoodrufiF,  1  Cow.,  276. 

A  deed  to  a  certain  number  of  acres  out  of  a  larger  number  of  acres 
in  a  yet  larger  tract,  without  describing  any  but  the  largest  tract  is 
too  vague  and  indefinite  to  convey  any  title  even  as  a  voluntary  con- 
veyance. Mitchell  V.  Ireland,  54  Texas,  305;  Wooters  v.  Arledge,  54 
Texas,  396;  Munnink  v.  Jung,  3  Texas  Civ.  App.,  396;  Ball  v.  Collins 
(Sup.),  5  S.  W.  Eep.,  622. 

An  administrator's  deed  of  less  than  the  entire  interest  of  the  de- 
cedent in  a  specific  tract  of  land  is  void.  Harris  v.  Shafer,  86  Texas, 
314;  Munnink  v.  Jung,  3  Texas  Civ.  App.,  395;  Mitchell  v.  Ireland,  64 
Texas,  305 ;  Eberstein  v.  Oswalt,  47  Mich.,  264. 

The  Probate  Court  had  no  authority  of  law  to  set  aside  the  640 
acres  of  land  to  the  widow  six  years  after  original  grant  of  letters. 
Savle's  Early  Laws,  art.  1912,  sees.  44,  46,  54;  Crocker  v.  Crocker,  19 
Tex.  Civ.  App.,  297;  Am.  &  Eng.  Enc.  of  Law,  2d  ed.,  vol.  11,  p.  1124. 

Stewart,  Stewart  &  Lockett,  for  appellee. — In  order  for  declarations 
as  to  heirship  and  pedigree  to  be  admissible  in  evidence,  it  must  be  first 
shown  that  the  declarant  was  related  to  the  persons  of  whom  he  declared ; 
that  the  declarant  is  dead;  that  the  declarations  were  not  self-serving 
and  were  made  ante  litem  motam,  and  if  it  appears  that  the  declara- 
tions, if  true,  would  tend  to  prove  the  declarant  to  be  the  heir  of  the 
one  of  whom  he  is  declaring,  it  is  inadmissible.  Byers  v.  Wallace,  87 
Texas,  503;  Turner  v.  Sealock,  54  S.  W.  Rep.,  359;  Lewis  v.  Bergess, 
54  S.  W.  Bep.,  609 ;  Schott  v.  Pellerim,  43  S.  W.  Eep.,  944. 

The  court  correctly  instructed  the  jury  that  plaintiffs  had  not  shown 
heirship,  because  if  there  was  a  presumption  of  the  death  of  Elizabeth 
Noland,  afterwards  O'Connor,  and  of  her  sons.  Branch  T.  Archer  No- 
land  and  Beckwith  A.  Noland,  there  would  not  be  a  presumption  as  to 
which  died  first,  ajid  which  second,  and  which  last,  and  would  be  no 
presumption  that  they  died  without  being  married  and  without  issue, 
but  where  plaintiffs  claim  as  collateral  heirs,  they  have  the  burden,  not 
only  of  showing  that  they  are  related,  but  how  they  are  heirs,  and  to 
show  each  link  in  the  chain  so  as  to  exclude  others  from  the  inheritance. 

A  deed  which  gives  the  number  of  acres  conveyed  and  designates  the 
league  in  which  the  land  is  situated,  State  and  county,  and  shows  how 
and  in  what  part  of  the  league  the  land  is  situated,  contains  a  suflB- 
cient  description,  and  is  not  void  for  uncertainty,  and  therefore  the 
court  correctly  admitted  in  evidence  the  deed  from  Eli  Noland  to  T.  W. 
Marshall,  also  the  deed  from  T.  W.  Marshall  to  J.  Q.  Hardmeyer,  also 
the  deed  from  Hardmeyer  to  Peter  Pfeiffer,  and  the  deed  from  the  widow 
and  children  of  Peter  Pfeiffer  to  J.  J.  Settegast.  Slack  v.  Dawes,  3 
Texas  Civ.  App.,  520;  Blackburn  v.  McDonald,  1  Texas  U.  C,  356; 
Wofford  V.  McKenna,  23  Texas,  45;  Jones  v.  Powers,  65  Texas,  212. 

A  deed  which  purports  to  convey  a  given  number  of  acres  in  a  desig- 
nated league  is  not  void  for  uncertainty,  but  will  convey  an  undivided 
interest  to  that  extent  in  the  land  in  the  league  owned  by  the  grantor 
if  he  owns  more  than  the  number  of  acres  conveyed,  and  will  confer  the 
right  of  selection  on  the  grantee,  but  if  the  grantor  owns  only  the  num- 
Vol.  XLIV.  Civil— 17. 
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ber  of  acres  conveyed  or  fewer  than  the  deed  purports  to  convey,  in  snch 
event  the  deed  will  convey  all  that  the  grantor  owns,  and  in  either  event 
the  deed  will  pass  title  out  of  the  grantor,  even  if  the  description  is 
insufficient  to  protect  the  grantee  therein  against  an  innocent  purchaser. 
Slack  V.  Dawes,  3  Texas  Civ.  App.,  520;  Mass  v.  Bromberg,  66  S.  W. 
Rep.,  468 ;  Dohoney  v.  Womack,  20  S.  W.  Rep.,  950 ;  Byrn  v.  Kleas,  39 
S.  W.  Rep.,  892;  Fontaine  v.  Bohn,  40  S.  W.  Rep.,  637;  Murphy  v. 
Williams,  56  S.  W.  Rep.,  695 ;  Herman  v.  Likens,  90  Texas,  448. 

The  court  correctly  admitted  in  evidence  the  deed  from  Eli  KToland 
by  Elizabeth  O'Connor,  administratrix,  to  Frederick  Andrews,  for  1512 
acres  of  land,  and  the  deed  from  same  to  William  Purvis  for  100  acres 
of  land,  because  said  deeds  contain  sufficient  descriptions,  and  are  based 
on  proper  authority,  and  each  of  them  purports  to  convey  a  specific 
number  of  acres  in  a  defined  tract,  when  taken  in  connection  with  the 
proceedings  in  the  administration  of  Eli  Noland's  estate.  Murphy  v. 
Williams,  56  S.  W.  Rep.,  695 ;  Herman  v.  Likens,  90  Texas,  448 :  Al- 
dridge  v.  Pardee,  60  S.  W.  Rep.,  792;  Mass  v.  Bromberg,  66  S.  W.  Rep., 
468 ;  Pocke  v.  Garcia,  41  S.  W.  Rep.,  187 ;  Pierson  v.  Sanger,  93  Texas, 
164;  Macmanus  v.  Orknev,  40  S.  W.  Rep.,  716;  Dupree  v.  Frank,  39 
S.  W.  Rep.,  988 ;  Taffinder  v.  Merrell,  65  S.  W.  Rep.,  179 ;  Watson  v. 
McClane,  45  S.  W.  Rep,,  177;  Frazier  v.  Waco  Building  Association,  61 
S.  W.  Rep.,  134;  Westmoreland  v.  Carson,  13  S.  W.  Rep.,  559;  Bassett 
V.  Sherrod,  13  Texas  Civ.  App.,  333;  Smith  v.  Clay,  57  S.  W.  Rep., 
74. 

The  deeds  from  Elizabeth  O'Connor,  as  administratrix,  to  Frederick 
Andrews  and  William  Purvis  will  have  the  effect  of  conveying  the  in- 
dividual interest  of  Elizabeth  O'Connor,  and  will  also  operate  as  deeds 
by  her  as  survivor  of  the  community,  conveying  the  full  title,  even  if 
they  should  be  considered  insufficient  as  deeds  of  the  administratrix. 
Cope  V.  Blount,  14  Texas  Ct.  Rep.,  636;  Frisby  v.  Withers,  61  Texas, 
139;  Masterson  v.  Stevens,  37  S.  W.  Rep.,  367;  Stevens  v.  Masterson, 
90  Texas,  425. 

The  Probate  Court  has  power  to  set  apart  the  homestead  at  any  time 
after  the  grant  of  administration,  so  that  it  does  not  deprive  creditors 
of  their  rights.     Griffin  v.  Harris,  88  S.  W.  Rep.,  495. 

An  original  census  roll,  taken  in  the  manner  provided  by  law,  is  ad- 
missible in  evidence  to  prove  that  the  persons  therein  named  were  alive 
at  the  time  and  to  show  what  persons  constitute  the  same  family,  and 
their  ages,  and  any  other  matter  necessary  to  show  pedigree  and  heir- 
ship. Howard  v.  Russell,  75  Texas,  176;  Overall  v.  Armstrong,  25 
S.  W.  Rep..  440;  Lewis  v.  Marshall,  5  Peter,  470;  MacDonnell  v. 
Puentes,  7  Texas  Civ.  App.,  147 ;  Cuhnore  v.  Medlenka,  44  S.  W.  Rep., 
676. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  Clarence 
Johnson  against  J.  J.  Settegast  in  the  ordinary  form  of  an  action  of 
trespass  to  try  title  to  61 714  acres  of  the  Eli  Noland  survey  situated  in 
Harris  County,  Texas.  On  August  the  22d,  1904,  MoUie  E.  Noland  and 
Ida  M.  Gorham  intervened  in  the  case  claiming  that  they  were  the  true 
and  sole  owners  of  the  land  sued  for  by  Johnson.  The  claim  to  the  land 
as  pleaded  by  them  in  their  petition  of  intervention  is  as  follows ; 
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^Tllrs.  Ida  M.  Gorham,  C.  H.,  W.  L.  and  Miss  MoUie  Noland  are 
the  sole  and  only  heirs  at  law  and  next  of  kin  of  Eli  Noland,  deceased, 
being  the  only  grandchildren  of  Beckwith  Noland  who  was  the  brother 
of  said  Eli  Noland,  the  parents  and  grandparents  all  being  dead,  and 
all  other  nearer  kindred,  lineal  and  collateral  of  said  Eli  Noland  also 
being  dead.  That  Mrs.  Lizzie  Nolapd  is  the  widow  of  S.  P.  Noland 
who  was  the  father  of  Mrs.  Ida  M.  Qorham;  that  Mrs.  Ella  Noland  is 
the  widow  of  Prank  Noland,  deceased,  who  was  the  father  of  said  C.  H., 
W.  L.  and  MoUie  E.  Noland.  That  said  Mrs.  Ella  Noland,  C.  H.  and 
W.  L.  Noland  have  transferred  and  conveyed  their  interest  in  said  land 
and  premises  to  MoUie  E.  Noland,  who  is  the  owner  and  entitled  to  the 
possession  of  an  equal,  undivided  one-half  share  thereof.  Said  Mrs. 
Lizzie  Noland  has  conveyed  to  her  daughter,  Mrs.  Ida  M.  Qorham,  all 
her  interest  in  said  land  and  premises,  and  said  Mrs.  Gorham  is  there- 
fore the  owner  and  is  entitled  to  the  possession  of  lie  other  equal  un- 
divided one-half  of  said  land  and  premises." 

Subsequently  the  petition  of  Johnson,  the  original  plaintiff,  was  dis- 
missed. The  defendant  Settegast  answered  interveners'  petition  by 
pleas  of  the  three,  five  and  ten  years  statutes  of  limitation  and  a  cross 
bill,  in  the  nature  of  an  action  of  trespass  to  try  title,  against  inter- 
veners for  possession  of  the  premises,  and  quieting  his  title  thereto 
against  interveners'  claim. 

On  Mareh  the  16th,  the  intervener,  MoUie  E.  Noland,  suggested  her 
marriage  to  W.  W.  Johnson  since  filing  her  petition  in  intervention,  and, 
upon  such  suggestion,  he  was  joined  with  his  wife  as  a  party  plaintifE 
in  the  action;  and  he  appeared  and  adopted  the  allegations  in  inter- 
veners' original  petition. 

It  is  thus  seen  that  the  interveners  are  the  real  plaintiffs  in  the  case 
against  the  original  defendant,  Settegast. 

The  case  was  tried  before  a  jury,  whom  the  court  instructed  that 
the  evidence  was  not  legally  suflScient  to  prove  the  heirship  of  the 
parties  suing  as  interveners ;  and  that  the  deeds  in  evidence  showed  that 
aU  title  of  Eli  Noland  had  passed  out  of  him  and  his  heirs,  and,  there- 
upon, directed  the  jury  to  return  a  verdict  for  the  defendant.  Prom  the 
judgment  entered  upon  a  verdict  returned  in  obedience  to  such  instruc- 
tions the  interveners  have  appealed. 

There  are  thirty-three  assignments  of  error  insisted  upon  by  appel- 
lant for  reversal  of  the  judgment.  The  principal  questions  raised  by 
them  are: 

1.  Did  the  court  err  in  instructing  the  jury  that  the  evidence  was 
not  l^aUy  suflScient  to  prove  the  heirship  of  the  interveners? 

2.  Did  the  court  err  in  instructing  the  jury  that  the  deeds  in  evi- 
dence showed  that  all  title  of  Eli  Noland  to  the  land  in  controversy 
had  passed  out  of  him  and  his  heirs? 

All  other  questions  raised  by  the  assignments  are  involved  in  and 
are  simply  subsidiary  to  those  stated.  It  will,  therefore,  be  unnecessary 
to  take  up  and  consider  every  assignment  of  error  separately ;  but  con- 
sideration of  all  will  be  given  in  determining  the  questions  stated. 

Before  reciting  the  substance  of  the  evidence  upon  which  appellants 
peek  to  establish  title  to  the  property  in  controversy  as  the  heirs  of  Eli 
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Noland,  we  will  state  what,  under  the  law,  it  was  necessary  for  tliem  to 
prove  in  order  to  entitle  them  to  recover. 

It  will  be  observed  that  they  are  claiming  by  collateral  descent.  One 
claiming  by  such  descent  must  show  who  was  last  entitled,  and  then 
prove  his  death  without  issue;  next  prove  all  the  different  links  in  the 
chain  of  descent  which  will  show  that  the  one  who  was  last  entitled  and 
the  claimant  descended  from  the  same  common  ancestor,  together  with 
the  extinction  of  all  those  lines  of  descent  which  could  claim  any  pref- 
erence to  the  claimant.  He  must  prove  the  marriages,  births  and  deaths, 
and  the  identity  of  the  persons  necessary  to  fix  title  in  himself,  and  ihe 
extinction  of  others  who  have,  if  in  existence,  a  better  title.  This  is 
done  by  proving  the  marriage,  births  and  deaths  necessary  to  complete 
his  title,  and  showing  the  identity  of  the  several  parties.  He  must 
prove  that  all  the  intermediate  heirs  between  himself  and  the  ancestors 
from  whom  he  claims,  are  dead,  without  issue.  (3d  Wash,  on  Real 
Property  (3d  ed.),  sec.  38;  Abbots  Trial  Ev.,  sec.  24;  3d  Elliott  on  Ev., 
sees.  2188,  2189;  Anson  v.  Stein,  6  Iowa,  150;  Skinner  v.  Pulton,  39 
111.,  484;  Sprigg  v.  Moale,  28  Md.,  497;  Shriver  v.  State,  69  Md.,  278, 
4  Atl.  Rep.,  679.) 

The  evidence  tends  to  show  that  Eli  Noland,  to  whom  the  land  in 
controversy  was  patented,  died  December  the  17th,  1841,  leaving  his 
wife,  Elizabeth  Noland,  and  his  two  sons,  Branch  T.  Archer  Noland 
and  Beckwith  Noland,  surviving  him.  It  also  tends  to  show  that  his 
brother,  B.  A.  Noland,  died  in  Harris  County  about  twelve  years  later; 
that  he  left  surviving  him  his  wife  and  three  sons,  all  of  whom  are  dead ; 
and  that  his  only  surviving  descendants  are  his  grandchildren  Ida  M. 
Gorham,  Mollie  E.  Johnson,  appellants,  C.  H.  Noland  and  W.  L.  No- 
land,  whose  interest  in  the  land  in  controversy  is  claimed  by  appellants 
through  deeds  from  them.  Eli  Noland  being  seized  of  the  property  in 
question  at  the  time  of  his  death,  the  presumption  is  that  it  was  of  the 
community  estate  of  himself  and  surviving  wife.  Therefore,  when  he 
died,  his  wife,  Elizabeth,  was  the  owner  of  one-half  and  his  two  sons  of 
the  other  half  of  the  property.  It  is  not  claimed  by  appellants  that  they 
were  related  by  blood  to  Elizabeth,  the  surviving  wife  of  Eli  Noland. 
Therefore,  for  appellants  to  have  inherited  the  property,  or  any  of  it, 
it  was  incumbent  updn  them  to  prove  that  all  three  of  these  parties  who 
took  title  upon  the  death  of  Eli  Noland  axe  dead,  and  that  the  death  of 
Elizabeth  Noland  occurred  prior  to  the  death  of  both  Branch  T. 
Archer  and  Beckwith  Noland;  for  if  they  died  first,  Elizabeth,  as  their 
mother,  inherited  the  interest  that  descended  to  them  through  their 
father  in  the  property  and,  consequently,  she  being  of  no  blood  relation 
to  appellants,  they  would  have  inherited  nothing  from  her,  but  the  prop- 
erty would  have  descended  to  her  heirs.  Elizabeth,  the  widow  of  Eli 
Noland,  on  December  the  2d,  1842,  married  Edward  O'Conner.  It 
seems  to  be  conceded  that  Branch  T.  Archer  Noland  died  prior  to  1848; 
for  at  the  November  term  of  that  year  of  the  County  Court  of  Harris 
County,  Elizabeth  as  widow  of  Eli  Noland,  for  her  use  and  use  of  her 
child,  as  an  allowance,  was  awarded  by  the  County  Court  640  acres  of 
the  land  of  her  deceased  husband.  Upon  Branch  T.  Archer  Noland's 
death  (assuming  from  his  minority  he  died  without  issue)  his  interest 
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in  the  property  descended  to  his  mother,  Elizabeth  O'Connor,  and  to 
his  brother,  Beckwith  Noland. 

Thus  stood  the  title  to  the  property,  in  its  descent  from  Eli  NToland, 
in  1848.  So  it  will  be  seen,  under  the  principles  of  law  stated,  that  in 
order  for  appellants  to  show  that  it  descended  and  vested  in  them,  it 
was  essentisil  for  them  to  prove  that  Elizabeth  O'Connor  die^  without 
issue  of  her  second  marriage,  and  that  her  son,  Beckwith  Noland,  sur- 
vived her  and  died  without  issue.  Unless  evidence  was  adduced  which 
at  least  tended  to  establish  such  facts,  there  was  no  error  in  the  court^s 
instructing  the  jury  to  return  a  verdict  for  the  defendant,  upon  the 
ground  that  plaintiffs  had  failed  to  show  tiiat  the  title  to  the  property 
descended  and  vested  in  them  by  inheritance. 

Now,  as  to  the  evidence  offered  by  plaintiffs  to  prove  such  facts.  On 
these  issues  Mrs.  Gorham  one  of  appellants,  and  her  mother,  Mrs. 
Gates  testified  substantially  as  follows: 

That  Beckwith,  son  of  Eli  Noland,  also  died  in  New  Orleans  in  1878, 
shortly  after  the  death  of  his  mother,  Elizabeth.  Witness  says  she  knows 
these  facts,  because  all  her  relatives  discussed  them;  because  Mrs.  Pan- 
nell,  who  raised  her  father,  told  her  so ;  because  her  uncles,  aunts,  cous- 
ins and  father  also  stated  it;  because  it  was  family  history,  and  all  of 
it  was  discussed  at  home;  because  her  mother,  father,  his  brother,  his 
sister-in-law,  all  the  children  and  the  entire  family  talked  it  over,  and 
she  heard  it  from  all  of  them ;  that  these  statements  were  made  by  them 
ever  since  witness  was  old  enough  to  have  a  memory ;  that  it  was  often 
discussed,  and  at  all  times,  when  discussed,  the  facts  were  stated  in  the 
same  way,  and  their  discussion  was  an  every  day  occurrence;  that  her 
uncle,  Frank  Noland,  received  information  from  New  Orleans  of  the 
death  of  the  son  and  widow  of  Eli  Noland ;  that  her  uncle  Prank  knew, 
of  his  own  personal  knowledge,  Eli  Noland's  last  son  died  in  New  Or- 
leans; that  the  family  made  inquiries  in  New  Orleans  in  1878  about  the 
death  of  the  son  and  widow  of  Eli  Noland,  and  he  went  over  there  to 
find  out  about  it.  Besides,  Mrs.  Cates  testified :  That  the  members  of 
the  family  here  occasionally  heard  from  the  widow  and  son  of  Eli  No- 
land  prior  to  1878,  while  they  lived  in  New  Orleans;  that  their  home 
was  in  New  Orleans,  and  that  since  1878  neither  one  had  been  heard 
from,  except  in  the  fall  of  that  year  a  telegram  was  received  from  the 
son,  stating  the  death  of  his  mother,  and  about  two  months  after  the 
tel^ram  was  received,  word  came  of  the  death  of  the  son. 

Cassamero  Lopez,  a  witness  75  years  old,  who  resides  in  New  Orleans 
and  had  lived  there  all  his  life,  testified  that  he  knew  Elizabeth  OTonnor 
many  years  ago  and  at  the  time  she  resided  in  New  Orleans  where  he 
saw  her  frequently.  That  was  during  the  60's  and  70's,  and  that  she 
was  a  woman  of  middle  age  at  that  time;  that  she  died  in  the  yellow 
fever  plague  in  New  Orleans  in  1878,  and  that  he  knew  this  of  his  own 
knowledge;  that  during  the  year  he  knew  her,  she  was  a  widow  and 
told  witness  that  both  her  husbands  had  died  in  Houston,  Texas;  that 
she  had  one  child,  a  boy  grown  named  Beck  Noland.  That  '^Beok'^  was 
his  first  name  abbreviated ;  that  "Beck'^  did  not  marry,  and  he  died,  also, 
the  same  year  his  mother  died;  that  he  was  taken  down  with  yellow  fever 
about  a  month  after  his  mother  died  and  died  at  the  hospital  where  she 
did.     This  witness  having  been  asked  where  Mrs.  OTonnor  lived  be- 
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fore  the  time  of  her  residence  in  New  Orleans,  answered :  "All  I  know 
is  what  she  and  her  son  told  me.  He  said  they  lived  in  Houston  when 
he  was  small ;  and  his  father  had  been  scalped  and  killed  in  an  Indian 
fight  near  Houston;  that  his  mother  married  an  O'Connor  they  said, 
and  he  died  and  she  could  not  make  a  living  on  the  farm  near  Houston 
and  camft  to  New  Orleans.  Mrs.  O'Connor  told  me  her  name  was  No- 
land  before  it  was  O'Connor.** 

It  is  claimed,  howeiver,  by  the  appellee  that  the  testimony  of  Mre. 
Qorham  and  Mrs.  Cates  as  to  what  members  of  the  family  told  them,  is 
self-serving  and  should  (appellee  having  objected  to  its  introduction 
upon  that  ground)  have  been  excluded  under  the  authority  of  Byers  v. 
Wallace,  87  Texas,  509,  and  that  having  been  erroneously  admitted,  it 
should  not  be  considered  by  the  court.  That  questions  of  pedigree,  such 
as  marriages,  births  and  deaths  of  members  of  a  family,  may  be  proved 
by  declarations  of  the  members  of  a  family,  which  go  to  make  family 
tradition  and  history,  is  an  old  exception  to  the  rule  which,  ordinarily, 
excludes  hearsay  evidence.  This  rule  rests  upon  the  principle  that  nat- 
ural effusions  of  those  who  talk  over  family  affairs,  when  no  special  rea- 
son for  bias  or  passion  exists,  are  fairly  trustworthy,  and  should  be 
given  weight  by  judges  and  juries,  as  they  are  in  the  ordinary  affairs 
of  life.  To  be  admissible  as  evidence,  such  declarations,  however,  must 
have  been  made  anie  litem  motam,  for  if  made  during  the  course  of  a 
controversy  they  are  regarded  as  lacking  in  the  ground  of  trustworiihi- 
ness.  Principle  requires,  however,  that  the  dispute,  if  it  is  to  exclude 
the  statements,  should  have  been  more  or  less  over  the  precise  point  to 
which  the  statements  refer  (as  is  illustrated  in  Byers  v.  Wallace,  supra) ; 
else  no  bias  could  be  supposed  to  affect  it.  It  is  not  necessary  that  liti- 
gations should  actually  have  begun  at  the  time  of  the  declarations.  The 
element  to  be  avoided  is  a  bias  in  the  mind  of  a  declarant;  and  this  is 
sufl&ciently  probable  if  a  dispute  or  controversy  is  actually  in  progress, 
even  though  it  may  not  have  reached  the  stage  of  legal  proceedings. 
(2  Wigmore  on  Ev.,  sees.  1482,  1483.)  It  is  the  declarations  which 
must  be  made  ante  litem  m-otam,  not  the  statement  of  those  who  heard 
them,  that  are  evidence,  If  made  before,  the  fact  that  they  are  repeated 
after  the  dispute  arose,  does  not  render  them  inadmissible.  The  de- 
clarant must  have  been  a  member  of  the  family  or  so  intimately  related 
to  it,  and  so  situated,  as  to  have  knowledge  of  the  fact  in  regard  to 
which  he  made  the  declaration,  and  be  either  dead,  or  his  testimony 
inaccessible,  in  order  for  his  declaration  to  be  admitted  in  evidence; 
for  if  alive,  and  his  testimony  can  be  produced,  testimony  as  to  his 
declarations  is  inadmissible,  because  the  ground  for  its  introduction  as 
hearsay  does  not  exist.  It  is,  of  course,  incumbent  upon  the  party  who 
resorts  to  such  declarations  to  prove  the  existence  of  a  fact,  to  show 
that  they  are  admissible  under  the  principle  of  evidence  stated.  It  rea- 
sonably appears  from  the  evidence  that  some  of  the  declarants  whose 
declarations  are  testified  to  were  dead  and  that,  therefore,  their  testi- 
.mony  could  not  be  obtained  as  to  the  facts  stated  in  their  declarations, 
and  that  such  declarants  were  the  members  of  or  so  related  to  Eli  No- 
land's  familv  as  to  make  such  declarations  admissible  in  evidence,  if 
no  motive  existed  at  the  time  they  were  made  for  them  to  state  a  false- 
hood, and  we  are  inclined  to  the  opinion  that  no  such  motive  appears 
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to  have  existed  in  the  minds  of  the  deceased  declarants  when  they  made 
such  declarations.  These,  however,  were  matters  for  the  trial  court  to 
determine  when  the  testimony  as  to  the  declarants  was  offered  by  ap- 
pellants, and  objections  made  by  appellee  to  its  introduction  in  evidence. 
And,  since  they  were  admitted,  it  is  not  for  this  court  to  ignore  such 
declarations  as  evidence,  in  passing  upon  the  question  now  under  con- 
sideration. 

The  contention  of  appellants  that  the  death  of  Mrs.  OTonnor  and 
her  son  Beckwith  should  be  presumed  from  their  continued  absence  for 
seven  years  from  Houston,  where  they  once  resided,  they  not  having 
been  heard  of  during  that  period,  can  not  be  sustained.  It  is  true,  that  a 
presumption  of  death  is  raised  by  the  absence  of  a  person  from  his 
domicile  when  unheard  of  for  seven  years.  Absence,  in  this  connection, 
means  that  a  person  is  not  at  the  place  of  his  domicile,  and  that  his 
actual  residence  is  unknown.  It  is  for  this  reason  that  his  existence 
is  doubtful,  and  that,  after  seven  years  of  such  absence,  his  death  is 
presumed.  But  removal  alone  is  not  enough.  The  further  fact  that 
he  has  disappeared  from  his  domicile,  and  from  the  knowledge  of  those 
with  whom  he  would  naturally  communicate,  so  that  his  whereabouts 
have  been  unknown  for  seven  years  or  upward,  is  necessary  to  raise  the 
presumption.  But  when  a  person  removes  from  his  domicile  in  one 
State  to  establish  a  home  for  himself  in  another  State  or  country,  at  a 
place  well  known,  this  is  a  change  of  residence,  and  absence  from  the 
last  domicile  is  that  upon  which  the  presumption  must  be  built.  If 
alive  when  last  heard  from  at  his  last  domicile,  the  presumption  is  that 
life  continues.  (Francis  v.  Francis,  180  Pa.  St.,  646,  37  Atl.  Kep.,  120.) 
Therefore,  it  being  shown  that  Mrs.  OTonnor  and  her  son  Beckwith 
had  left  their  residence  in  Texas  for  New  Orleans  and  had  be- 
come domiciled  there,  their  death  can  not  be  presumed  from  their  seven 
years'  absence  from  Texas,  even  though  it  should  appear  that  they 
were  unheard  of  by  their  family,  or  those  who  knew  them  in  this  State, 
during  that  period.  We  think,  too,  that  the  telegram  referred  to  in  the 
testimony  recited,  if  evidence  at  all  of  what  was  stated  in  it,  was  the 
best  evidence;  and  statements  as  to  its  contents  were  inadmissible  in 
evidence,  unless  it  was  shown  that  the  original  telegram  was  lost,  or 
its  nonproduction  in  court  accounted  for  in  such  a  manner  as  to  make 
secondary  evidence  of  its  contents  admissible.  We  have  thus  ruled 
upon  the  presumption  of  seven  years'  absence,  and  upon  the  admissi- 
bility of  the  contents  of  the  telegram  in  evidence,  in  view  of  another 
trial  in  the  event  the  judgment  before  us  should  be  reversed  and  the 
cau86  remanded.  We  are  satisfied,  however,  that  there  was  competent 
testimony,  as  is  shown  by  the  above  recital  of  the  evidence,  tending  to 
show  that  both  Mrs.  O'Connor  and  her  son  Beckwith  died  without  is- 
sue in  the  city  of  New  Orleans,  Louisiana,  in  1878;  and  that  the  death 
of  the  mother  was  prior  to  that  of  the  son,  and  that  their  declarations, 
as  testified  to  by  the  witness  Lopez,  reasonably  tend  to  establish  their 
identity.  Such  declarations,  if  made  as  testified  to,  were  certainly  ante 
litem  motam. 

If,  as  the  testimony  tends  to  show,  Mrs.  O'Connor  and  Beckwith 
Noland  died,  in  the  order  of  time  stated,  without  issue,  the  estate  of  in- 
heritance of  Beckwith  Noland  vested  upon  his  death  in  his  paternal  and 
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maternal  kindred  as  provided  by  sec.  4,  art.  1688,  Rev.  Stats,  of  1896. 
The  evidence  reasonably  tends  to  show  that  his  paternal  grandparents 
are  dead,  and.  that  appellants  and  those  under  whom  they  claim,  bear 
such  kinship  to  Beckwith  Noland  on  the  paternal  side  of  his  family  as 
entitle  them  to  the  moiety  of  his  (Beckwith  Noland^s)  paternal  kindred. 
The  fact  that  it  is  not  shown  by  the  evidence  that  his  maternal 
kindred  are  extinct  will  not  prevent  the  appellants  from  recover- 
ing the  property,  if  the  evidence  should  be  found  by  a  jury  sufficient  to 
vest  the  moiety  of  Beckwith's  paternal  kindred  in  them;  for  if  there 
were  any  maternal  kindred,  appellants  would  be  tenants  in  common  with 
them,  and,  as  such,  entitled  to  recover  the  entire'  estate.  (Pilcher  v. 
Kirk,  60  Texas,  162;  Contrerad  v.  Haynes,  61  Texas,  104;  Prisby  v. 
Withers,  Id.  139;  Telfener  v.  Dillard,  70  Texas,  139;  Wilcoxson  v. 
Howard,  62  S.  W.  Rep.,  803;  Karnes  v.  Butler,  Id.  963.) 

It  is  only  when  the  evidence  is  such  as  to  admit  of  only  one  conclu- 
sion, or  when  ordinary  minds  can. deduce  from  it  no  other  than  the  one 
conclusion,  that  the  trial  court  is  authorized  to  withdraw  the  cause  from 
the  jury  by  instructing  a  verdict.  We  are  of  opinion,  therefore,  that 
the  court  erred  in  peremptorily  instructing  the  jury  that  the  evidence 
was  not  legally  sufficient  to  prove  the  heirship  of  appellants. 

This  brings  us  to  the  consideration  of  the  second  question — ^Did  the 
court  err  in  instructing  the  jury  that  the  deeds  in  evidence  showed  that 
all  title  of  Eli  Noland  to  the  land  in  controversy  had  passed  out  of 
him  and  his  heirs? 

An  instrument,  purporting  to  be  a  deed,  made  by  Eli  Noland  on 
August  7,  1840,  to  T.  W.  Marshall,  described  the  land  sought  to  be  con- 
veyed as  follows :  "200  acres  of  land,  lying  and  being  situated  on  the 
Spring  Fork  of  Green's  bayou,  and  described  as  follows:  Commencing 
at  the  northeast  line  of  Eli  Noland's  league,  and  running  across  said 
league  to  the  northeastern  boundary  line ;  and  bounded  on  the  northwest 
by  a  line  across  said  league,  and  leaving  on  the  northwest  end  of  said 
league  a  reservation  to  Eli  Noland  of  1,000  acres  of  land;  thence  from 
said  line  southeast,  making  200  acres,  inclusive,  with  all  the  improve- 
ments thereon  being  the  same  land  occupied  by  said  Thos.  W.  Mar^all ;" 
and  other  deeds,  containing  the  same  description,  extending  from  Mar- 
shall down  to  the  appellee  were  introduced  in  evidenoe,  over  the  objec^ 
tion  of  appellants  that  such  instruments  were  void  for  uncertainty  of  de- 
scription, by  the  appellee.  Objection  to  parol  evidence  introduced  by 
appellee  to  aid  the  description  was  also  made  by  appellants,  upon  the 
ground  that  the  ambiguity  in  the  deed  was  patent  and  the  defect,  on 
that  account,  could  not  be  cured  by  the  help  of  extrinsic  evidence, 
further  than  to  show  what  land  was  occupied  by  T.  H.  Marshall. 

It  is  apparent  from  the  face  of  the  instruments  that  no  land  is  de- 
scribed by  them,  and  that  none  can  be  found  on  the  ground  from  such 
description,  save  that  in  possession  of  Marshall,  when  the  deed  to  him 
was  executed.  In  other  words,  if  the  description  is  taken,  extrinsic  evi- 
dence can  only  show  what  land  was  in  Marshall's  possession  when  the 
deed  to  him  was  executed.  It  is  well-settled  law  that  nothing  passes 
by  a  deed  except  what  is  described  in  it,  whatever  the  intention  of  the 
parties  may  have  been.  (Minor  v.  Powers,  (Texas  Sup.  Ct.),  26  S.  W. 
Rep.,  1071;  Dill  v.  Blum,  68  Texas,  299;  Harris  v.  Shafer,  86  Texas, 
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315 ;  Thayer  v.  Finton,  108  N.  Y.,  394,  15  N.  E.  Rep.,  616 ;  Coleman 
V.  Manhattan  Beach  Co.,  94  N.  Y.,  229 ;  Jones  v.  Smith,  73  N".  Y.,  205 ; 
Andien  v.  Watkins,  26  Pla.,  390,  7  So.  Eep.,  876;  Martindale  on 
Convey.,  sec.  87)  and,  while  parol  evidence  is  often  admissible  to  ascer- 
tain what  lands  are  embraced  in  the  description,  such  eviden<^  can  not 
make  the  deed  operate  upon  land  not  embraced  in  the  descriptive  words. 
(Minor  v.  Powers,  supra;  Coleman  v.  Manhattan  Beach  Co.,  supra; 
Prentice  v.  Steams,  113  U.  S.,  435,  28  L.  ed.,  1059.)  The  principle 
that  a  grant  of  a  designated  number  of  acres  in  a  survey,  or  tract  of 
land,  owned  by  the  grantor  containing  a  greater  quantity  of  land  than 
the  number  of  acres  designated,  has  the  effect  to  confer  title  in  the 
grantee  to  an  undivided  interest  in  the  entire  survey  or  tract  to  the 
extent  of  the  quantity  of  land  named  in  the  deed,  as  enunciated  in  Wof- 
ford  V.  McKenna,  23  Texas,  45;  Blackburn  v.  McDonald,  1  Texas  U. 
C,  356;  Slack  v.  Dawes,  3  Texas  Civ.  App.,  620;  Mass  v.  Bromberg, 
66  S.  W.  Eep.,  486;  Dohoney  v.  Womack,  1  T^xas  Civ.  App.,  360; 
Bym  V.  Kleas,  15  Texas  Civ.  App.,  211;  Pontain  v.  Bohn,  40  S.  W. 
Rep.,  637 ;  Murphy  v.  Williams,  56  S.  W.  Rep.,  695 ;  Herman  v.  Likens, 
90  Texas,  448;  Morrison  v.  Hazzard  (Sup.  Ct.  Tex.),  92  S.  W.  Rep.,  36, 
and  insisted  on  by  appellee,  has  no  application  to  a  deed  which  under- 
takes to  describe  land  by  metes  and  bounds,  when  such  description  is 
of  such  patent  ambiguity  as  to  render  the  deed  void.  It  is  essential  to 
the  validity  of  conveyance  of  land,  in  this  State  that  it  should  be  made 
by  an  instrument  in  writing.  Such  an  instrument  which  is,  upon  its 
face,  so  vague  and  uncertain  in  its  attempted  description  as  not  to  fur- 
nish means  of  identifying  the  land  sought  to  be  conveyed,  does  not  meet 
such  essential  requirement  It  is  for  parties,  and  not  courts,  to  make 
deeds  of  conveyance.  Men  are  presumed  to  be  able  among  themselves 
to  make  deeds  expressive  of  their  intentions,  and  if  they  fail  to  do  so, 
or  to  furnish  the  means  by  which  their  intention  can  be  determined,  it 
would  be  an  usurpation  of  authority  for  courts  to  undertake  to  make 
deeds  for  them.  We  are  of  opinion  therefore  that  the  deeds  in  question 
were  only  admissible  in  evidence  for  the  purpose  of  proving  that  land  in 
possession  of  Marshall  when  the  deed  to  him  was  executed  was  embraced 
by  each  instrument,  and  that  its  description  could  not  be  aided  by  parol, 
further  than  to  show  what  land  he  was  in  possession  of  at  that  time. 
This  disposes  of  those  assignments  of  error  which  complain  of  the  court's 
admitting  such  instruments,  and  parol  testimony  to  aid  the  defective 
description  contained  in  them,  in  evidence. 

The  remaining  assignments  have  relation  to  the  introduction  in  evi- 
dence by  the  appellee,  for  the  purpose  of  showing  an  outstanding 
title,  of  a  number  of  deeds  and  parol  testimony  concerning  them,  which 
purport  to  convey,  in  the  aggregate,  4,428  acres  of  the  Eli  Noland 
league. 

The  first  of  these  instruments  is  from  Eli  Noland  to  B.  A.  Noland, 
is  dated  August  4,  1840,  and  describes  the  land  as  follows:  "Begin- 
ning at  the  N".  E.  side  of  Eli  Noland^s  survey ;  thence  to  the  south  line 
of  said  survey,  containing  400  acres,  to  run  off  Eli  Noland's  tract,  and 
sdjoinmg  the  W.  line  of  Bond's  survey.'*  Its  introduction  in  evidence 
was  objected  to  by  appellants  upon  tiie  grounds,  inter  alia,  that  it  con- 
tained no  valid  description  and  was,  therefore,  void,  and  that  the  calls 
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could  not  be  identified.  This  objection  is  good,  unless  the  land  could 
be  identified  by  the  'TVest  line  of  Bond's  survey."  It  was  not  shown 
where  this  line  was.  It  is  true  that  Bond's  deed  was  introduced  in 
evidence  by  the  appellee  and  that  it  describes  the  land  sought  to  be  con- 
veyed thereby  as  follows:  ^^ying  and  being  situated  on  the  southwest 
fork  of  Green's  bayou,  commencing  at  a  large  oak  marked  as  a  line  tree, 
near  a  gully  on  the  south  side,  being  said  Fritz  Henry  Bond's  northeast 
comer;  thence  east  to  a  stake,  thence  north  to  bayou;  thence  west  along 
the  bayon  to  place  of  beginning  of  said  tract  of  land,  to  contain  300 
acres  according  to  survey  and  plot  made  by  James  G.  Reed;"  but  the 
'large  oak  marked  as  a  line  tree"  was  not  identified,  nor  its  actual 
position  shown  by  any  evidence  introduced.  In  the  absence  of  such 
evidence  there  was  no  identification  of  the  land.  Therefore,  the  prin- 
ciple that  where  there  are  two  parcels  of  land  in  a  given  area  the  loca- 
tion of  one  necessarily  fixes  the  place  of  the  other  (Morrison  v.  Hazzard, 
92  S.  W.  Rep.,  36)  can  not  be  invoked  to  aid  the  description  in  the  deed 
from  Eli  Noland  to  B.  A.  Noland;  and  the  description,  not  being  in 
itself  sufficient  to  identify  the  land,  was  not  aided  by  the  reference  to 
'bond's  south  line."  Evidence  might  have  been  introduced  to  show  the 
location  of  such  line,  but  it  was  not.  In  the  absence  of  such  evidence 
the  description  contained  in  the  deed  under  consideration  is  too  vague 
and  indefinite  to  identify  the  land  intended  to  be  conveyed.  In  the  ab- 
sence of  such  evidence,  such  instrument  should  not  have  been  held 
effective.  For  the  same  reason — ^that  is,  the  absence  of  evidence  to 
identify  the  beginning  comer  of  the  Bond  300  acres — ^the  deed  from 
Eli  Noland  to  Bond  should  not  have  been  given  efEect  upon  the  issue  of 
outstanding  title.  The  same  may  be  said  of  the  deed  from  B.  A.  Noland 
to  Pannell  and  Hindy,  dated  January  18,  1847. 

Another  of  those  instruments  is  a  deed  from  Eli  Noland  to  B.  A. 
Noland,  dated  August  14,  1841,  which  contains  the  following  descrip- 
tion: ^^Jn  Harris  County,  Texas,  and  embraced  in  the  following  limits, 
which  are  to  be  hereafter  more  fully  designated  by  actual  survey  and 
measnrementy  to  wit:  Commencing  on  northern  side  of  Green's  bayou, 
where  the  eastern  line  of  Thomas  Marshall  survev  intersects  the  said 
bayou;  thence  running  northerly  with  the  aforesaid  eastern  line  to  the 
northern  boundary  line  of  the  said  Eli  Noland's  league ;  thence  runninir 
eastwardly  on  the  said  norfhem  boundary  line  to  a  point,  from  whence 
running  southerly  to  the  aforesaid  Green's  bayou,  and  thence  westward- 
ly  midchannel  of  and  with  the  said  Green's  bayou  to  the  place  of  be- 
ginning, will  be  sufficient  to  embrace  400  acres  .  .  .  part  of  the 
headright  league  of  Eli  Noland."  It  was  introduced  by  appellee  over 
the  appellants'  objections  that  no  evidence  was  introduced  which  iden- 
tifies the  calls  thereof,  and  that  the  description  contained  in  the  instru- 
ment is  so  patently  ambiguous  as  to  render  it  void.  No  parol  testimony 
was  given  to  locate  the  land  attempted  to  be  conveyed,  except  that  of  the 
witness  Stimson,  who  testified  that  no  part  of  the  league  touched 
Green's  bayou;  and  that  without  Marshall's  east  line  were  located, 
which  could  not  be  done,  the  land  was  impossible  of  location  from  the 
description  in  the  instrument.  Therefore  such  deed  was  insufficient  to 
show  an  outstanding  title  to  the  land. 

The  appellee,  over  objections  of  appellants,  offered  in  evidence  for 
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the  purpose  of  showing  an  outstanding  title,  a  deed  executed  on  March 
14,  1849,  by  Elizabeth  O'Connor  (formerly  Elizabeth  Noland)  widow 
of  Eli  Noland,  deceased,  as  administratrix  of  the  estate  of  said  decedent 
to  Frederick  Andrews,  which  describes  the  property  sought  to  be  con- 
veyed thereby  as  follows:  "Sixteen  hundred  and  twelve  acres  of  land, 
being  a  part  of  the  headright  league  of  the  aforesaid  Noland,*  deceased, 

by  virtue  of  a  patent  No.  338  granted  by  the of  Texas,  on  tlie 

of ,  A.  D. ,  lyiiig  and  being  situated  on  Qreen's 

bayou  in  aforesaid  county/^  The  objections  interposed  to  its  introduc- 
tion were:     (1)   That  it  was  void  for  want  of  sufficient  description; 

(2)  authority  in  the  administratrix  to  make  the  sale  was  not  shown; 

(3)  the  sale  was  not  based  upon  a  valid  order;  (4)  the  Probate  Court 
was  without  authority  or  jurisdiction  to  direct  such  sale;  (5)  the  ad- 
ministratrix was  without  authority  to  sell  and  the  Probate  Court  with- 
out power  to  order  the  sale  of  an  undefined  acreage  out  of  a  large  tract, 
also  undefined;  and  (6)  the  deed  purports  to  convey  an  undivided  in- 
terest in  an  undefined  tract  in  the  Eli  Noland  league,  whereas  the  es- 
tate owned  the  fee  in  a  larger  specific  tract  therein.  The  probate  pro- 
ceedings upon  which  the  deed  is  based  do  not  add  anything  to  the  d^ 
ecription;  for  neither  the  petition  for  the  order  of  sale  nor  the  order 
of  sale  refers  to  any  land  in  the  Noland  league;  nor  does  the  inventory 
to  which  the  petition  refers,  nor  the  return  of  sale,  nor  the  decree  con- 
firming it.  The  evidence  shows  that  the  estate  of  Eli  Noland  did  not, 
at  the  time  the  deed  was  made,  own  the  entire  league  survey ;  for  one- 
third  or  1,476  acres  of  it  had  been  conveyed  by  Eli  Noland  to  Peter 
W.  Qray  by  a  deed  which  accurately  describes  the  part  conveyed  by 
metes  and  bounds. 

When  it  is  considered  that  the  deed  in  question  was  intended  to  evi- 
1  dence  a  judicial  sale,  where  the  authority  of  the  administratrix,  as  well 

I  as  the  Probate  Court  itself,  was  limited  by  the  law  from  which  it  is 

derived    (Wooters  v.   Arledge,   54   Texas,   397;   Munnink  v.   Jung,   3 
!  Texas  Civ.  App.,  395),  it  must  be  held  that  the  description  contained 

i  in  the  deed  is  too  indefinite  to  allow  the  instrument  in  evidence  for  the 

'  purpose  of  showing  an  outstanding  title.     (Harris  v.  Shafer,  supra; 

Mitchell  V.  Ireland,  54  Texas,  305;  Eberstein  v.  Oswald,  47  Mich.,  254.) 
If  it  can  be  said  that  it  may  be  sufficient,  in  connection  with  other  evi- 
j  dence,  to  show  an  equitable  title,  it  would  not  avail  the  appellee  because 

i  he  does  not  connect  himself  with  such  equity.    The  same  may  be  said 

in  regard  to  the  deeds  from  Elizabeth  O'Connor  as  administratrix  to 
William  Parris  and  to  J.  W.  Schrimpf.  Besides,  the  authority  of  the 
Probate  Court  to  set  aside  to  her  and  her  minor  son,  as  an  allowance, 
640  acres  of  .the  land  six  years  after  grant  of  original  letters  of  ad- 
ministration may  well  be  questioned  (C.  &  W.  Dig.,  arts.  752,  753; 
Crocker  v.  Crocker,  19  Texas  Civ.  App.,  297),  as  well  as  her  right  to 
convey  her  minor  son's  interest  in  the  land  allowed,  in  the  absence  of 
an  order  of  the  court  expressly  authorizing  it. 

What  we  have  held  in  regard  to  the  deeds  introduced  by  appellee  to 
Aow  an  outstanding  title  sufficiently  demonstrates  that  the  court  below 
erred  in  peremptorily  instructing  the  jury  to  return  a  verdict  for  de- 
fendant upon  the  ground  of  an  outstanding  title  to  the  premises  in 
controversy.    Such  of  the  deeds  as  were  not  absolutely  void  on  account 


268  Texas  Civil  Appeals  Ebports,  Vol.  44.     [November, 

of  patent  ambiguity  of  description,  and  were  of  such  character  as  to 
admit  of  extraneous  evidence  to  show  the  lands  intended  to  be  con- 
veyed by  them^  did  not  warrant  the  court,  when  considered  in  connec- 
tion with  such  evidence,  in  giving  such  peremptory  instruction  as  to 
the  lands  sought  to  be  conveyed  by  them;  for  it  did  not  appear  as  a 
matter  of  law  where  the  lands  were  situated,  and  it  was  a  question  for 
the  jury  to  decide,  in  the  light  of  such  parol  evidence,  whether  any 
land  was  conveyed  by  such  deeds,  and  where  it  was  located.  But  as  the 
quantity  of  land  which  appellee  claimed  was  embraced  by  deeds  which 
we  have  held  void  exceeds  the  number  of  acres  involved  in  this  suit, 
and  as  it  requires  all  the  land  claimed  to  have  been  conveyed  by  such 
void  deeds  to  show  an  outstanding  title  to  any  particular  part  of  the 
land  sued  for,  and  as  it  is  not  claimed  that  they  cover  the  part  in  con- 
troversy it  becomes  immaterial  whether  the  description  in  such  other 
deeds  can  be  so  aided  by  parol  as  to  show  that  certain  portions  of 
the  league  upon  which  the  land  sued  for  is  situated  were  conveyed  by 
such  instruments  or  not;  and  it  is  therefore  unnecessary  for  us  to  con- 
sider whether  the  extrinsic  evidence  offered  to  aid  such  defective  de- 
scriptions was  admissible ;  for,  in  view  of  what  we  have  held,  in  regard 
to  the  absolute  nullity  of  certain  deeds,  the  question  of  outstanding 
title  can  not  arise  upon  another  trial. 

The  appellee  has  filed  cross-assignments  of  error,  which,  in  view  of 
another  trial,  it  becomes  necessary  for  us  to  consider.  The  first  is  '^tiiat 
the  court  erred  in  excluding  from  ihe  evidence  original  census  of  the 
United  States  for  the  year  1850,  oflFered  in  evidence  by  appellee.^*  The 
proposition  asserted  under  this  assignment  is :  '^An  original  census  roll, 
tek^  in  the  manner  provided  by  law,  is  admissible  in  evidence  to  prove 
that  the  persons  therein  named  were  alive  at  the  time,  to  show  what 
persons  constitute  the  same  family,  and  their  ages,  and  any  other  mat^ 
ter  necessary  to  show  pedigree  and  heirship."  We  can  conjure  up  no 
principle  that  would  authorize  a  census  roll  to  be  taken  as  evidence 
tending  to  prove  any  such  facts.''  Official  registers  are  not  in  general 
evidence  of  any  fact  not  required  to  be  recorded  in  them,  and  which  did 
not  occur  in  the  presence  of  the  registering  officer.  Thus,  a  parish  reg- 
ister is  evidence  only  of  the  time  of  a  marriage  and  its  celebration  de 
facto,  for  these  are  the  only  facte  necessarily  within  the  knowledge  of 
the  party  making  the  entry.  So  a  register  of  baptism,  taken  by  itself, 
is  evidence  only  of  that  fact.  Neither  is  the  mention  of  the  child's  age 
'  in  the  register  of  christening  proof  of  the  day  the  child  was  bom." 
(1  Greenl.  Ev.,  sec.  493.  See  also^  Hegler  v.  Faulkner,  153  U.  S.,  109.) 
A  school  census  is  not  admissible  in  an  election  contest  to  show  the 
ages  of  persons  voting  at  an  election.  (Edwards  v.  Logan,  70  S.  W. 
Rep.  (Ky.),  862.)  The  enumerator  of  the  census  knows  nothing  of 
the  facts  as  to  the  matters  he  records  in  the  roll  (McLane  v.  Paschal, 
74  Texas,  26) ;  he  obtains  all  the  data  from  others,  and,  many  times, 
from  those  who  know  as  little  in  regard  to  their  truth  as  he.  If  rights 
of  property  should  be  made  to  depend  upon  such  a  record  they  would 
hang  upon  a  thread  that  could  be  broken  by  the  slightest  whisper.  The 
census  is  evidence  of  population,  such  as  the  population  of  a  town,  and 
judicial  notice  may  be  taken  of  such  fact.     But  further  than  this,  it 
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does  not  seem  to  be  evidence.     Certainly  it  has  never  been  held  evi- 
dence of  the  facts  asserted  in  appellee^s  proposition. 

The  other  cross-assignment^  which  complains  of  the  court's  failure 
to  suppress  the  deposition  of  the  witness  Lopez,  is  not  well  taken. 

The  judgment  of  the  District  Court  is  reversed  and  the  cause  re- 
manded to  be  tried^  as  to  the  matters  discussed,  in  accordance  with  this 
opinion* 

Reversed  and  remanded. 

OK    MOTION    OF    APPELLANTS    FOR   ADDITIONAL    FINDINGS    OF    FACT    AND 
CONCLUSIONS    OF   LAW;   AND   OF   APPBLLBB    FOR   RBHBARING. 

The  motion  of  appellants  insofar  as  it  asks  for  additional  conclusions 
of  fact  is  overruled.  It  was  not  the  intention  of  the  court  to  find  any 
conclusion  of  fact  or  to  express  any  conclusion  in  regard  to  the  facts. 
The  intention  of  the  court  was  simply  to  demonstrate,  by  a  recitation 
of  so  much  of  the  testimony  as  was  necessary,  that  the  case  should 
not  have  been  withdrawn  from  the  jury,  as  was  done  by  the  trial  court 
in  peremptorily  instructing  a  verdict  for  the  defendant.  It  was  only 
for  that  purpose  any  of  the  evidence  was  stated  or  commented  upon; 
and  if  the  court  went  beyond  it,  and  said  anything  that  could  be  con- 
sidered as  expressive  of  a  conclusion  of  fact  it  was  foreign  to  its  in- 
tention, and  must  be  considered  as  withdrawn.  And  as  it  is  not  the 
province  of  this  court  to  file  conclusions  of  fact  in  reversing  and  re- 
manding a  case  we  have  overruled  that  part  of  appellants'  motion  which 
asks  us  to  file  additional  conclusions  of  fact.  Such  part  of  their  mo- 
tion as  calls  for  additional  conclusions  of  law,  as  may  be  deemed  of 
importance,  will  be  passed  upon  in  connection  with  our  consideration 
of  appellee's  motion  for  rehearing. 

Objection  is  made  in  appellee's  motion  for  rehearing  to  the  statement, 
in  the  original  opinion,  "it  seems  to  be  conceded  that  Branch  T.  Archer 
Noland  died  prior  to  1848."  "While  the  statement  may  not  have  been 
justified  by  anything  said  in  appellee's  brief,  and  for  that  reason  ought 
not  to  have  been  made,  the  evidence  tended  so  strongly  to  indicate  that 
his  death  occurred  prior  to  that  time,  that  we  do  not  think  appellee 
can  be  prejudiced  by  it,  when  considered  in  view  of  the  purpose  for  which 
it  was  made. 

We  can  see  no  reason  for  receding  from  our  holding  that  the  census 
roll  of  1860,  was  not  admissible  as  evidence  tending  to  show  the  fact 
of  anything  appearing  in  it.  Everything  stated  in  such  a  document 
must  be  obtained  by  the  enumerator  of  the  census  upon  the  information 
of  some  one  else,  and  to  admit  it  as  evidence  of  the  truth  of  its  contents 
would  be  a  palpable  violation  of  the  rule  inhibiting  the  introduction  of 
hearsay  evidence,  inasmuch  that  it  does  not  fall  within  any  of  the  ex- 
ceptions to  the  rule,  and  is  clearly  against  the  principle  upon  which  it 
is  grounded.  To  permit  statements  contained  in  such  an  archive  to  be 
used  as  evidence  in  the  trial  of  a  cause  between  individuals,  would,  in 
many  instances,  be  to  destroy  the  personal  or  property  rights  of  indi- 
viduals by  something  never  intended  to  affect  them. 

In  what  was  said  in  our  original  opinion  in  regard  to  the  admissions 
of  declarations  of  deceased  members  of  a  family  as  to  matters  of  family 
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history,  regarding  marriages,  births,  deaths  and  the  like  of  the  declar- 
ant's family  or  fliose  clearly  connected  with  him,  the  admission  of  the 
evidence  of  no  particular  witness  who  testified  to  such  declarations  was 
passed  upon.  We  simply  meant  to  be  understood  as  holding  that  there 
was  such  evidence,  which,  in  connection  with  other  testimony,  was 
sufficient  to  carry  the  case  to  the  jury  upon  the  issue  of  appellants'  heir- 
ship. Nothing  could  have  been  more  foreign  to  our  intention  than  to 
trench  upon  the  rule  laid  down  by  the  Supreme  Court  in  Byers  v.  Wal- 
lace, 87  Texas,  503,  and  followed  in  Turner  v.  Sealock,  21  Texas  Civ. 
App.,  597;  Ijewis  v.  Bergess,  22  Texas  Civ.  App.,  253;  Schott  v.  Pel- 
lerim,  43  S.  W.  Eep.,  945;  Summerhill  v.  Darrow,  94  Texas,  75; 
Jamison  v.  Dooley,  98  Texas,  209 ;  Overby  v.  Johnston,  94  S.  W.  Rep., 
131.  For  we  regard  the  rule,  "that  declarations  are  admissible  to  prove 
the  facts  of  death,  birth  and  marriage  in  all  cases  where  they  are  the 
subjects  of  investigation,  under  the  same  limitations  as  would  apply  in 
cases  of  pedigree — that  is,  such  declarations  must  have  been  made  be- 
fore the  beginning  of  the  controversy  and  the  declarant  must  be  dead 
at  the  time  the  testimony  was  offered,^*  too  well  established  in  this 
State  to  admit  of  question.  It  need  not  be  said  that  this  rule  excludes 
the  admission  of  such  declarations  of  living  parties.  If  alive,  the  party 
who  made  the  declaration  must  testify  himself  as  to  the  fact  declared 
by  him;  and,  imder  no  principle,  can  his  declaration  of  such  fact  be 
testified  to  by  another,  unless  he  be  a  party  to  the  suit  and  such  declaiu- 
tion  is  against  interest  or  operates  as  an  estoppel. 

Under  appellants^  theory  of  this  case,  and  there  is  evidence  to  support 
it,  neither  they,  their  ancestors  nor  any  member  of  their  immediate 
family  had  any  interest  in  the  subject  matter  of  this  litigation  until 
after  1878,  when  it  is  claimed  that  Beckwith  Noland  died.  Conceding 
pro  hoc  vice,  that  he  is  dead,  none  of  them  could  have  any  selfish  mo- 
tive in  making  declarations  as  to  the  death  of  any  descendant  or  heir  of 
Eli  Noland,  while  he  was  living;  for  until  his  death,  they  could  not 
acquire  title  by  inheritance  to  the  property  involved  in  this  suit.  But 
after  his  death,  his  next  of  kin,  or  he  who  would  take  title  to  his  prop- 
erty by  inheritance,  would  have  an  interest  in  making  a  false  declara^ 
tion,  and  such  declarations,  under  the  decisions  of  this  State,  would  be 
regarded  as  self-serving  and  inadmissible  as  evidence  of  the  matters 
stated  by  the  declarant. 

Proceeding  upon  the  theory  that  Beckwith  Noland  was  the  last  lineal 
descendant  of  Eli  Noland  and  that  he  died  in  1878,  it  would  seem  that 
any  declarations  Mrs.  Ida  Qorham  may  have  heard  made  by  either  her 
father  or  uncle  Prank  must  have  been  made  after  Beckwith's  death,  for 
she  was  bom  the  same  year  that  it  is  claimed  he  died,  and  her  first 
recollection  of  such  declarations  was  when  she  was  about  ten  years  of 
age,  and  her  testimony  as  to  them  would  be  inadmissible;  because  they 
were,  under  the  rule  of  this  State,  made  by  parties  who  would  be  the 
inheritors  of  the  property  in  controversy  if  their  declarations  were  true ; 
thus  making  evidence,  if  their  declarations  were  considered  as  such,  to 
vest  title  in  themselves.  The  same  may  be  said  of  the  testimony  of 
Mrs.  Cates  in  regard  to  any  declarations  made  by  her  husband  Frank 
P.  Noland,  or  his  brother  Sam  P.,  after  the  time  appellants'  claim 
Beckwith  Noland  died;  but  any  declarations  she  may  have  heard  made 
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by  either  of  them  prior  to  that  time,  which  would  fall  within  the  prin- 
ciple npon  which  tiie  rule  admitting  such  declarations  is  grounded,  her 
testimony  as  to  them  would  be  admissible. 

It  occurred  to  us  that,  under  the  rule  announced  in  Byers  v.  Wallace, 
as  extended  in  the  case  of  Overby  v.  Johnston,  supra,  Mrs.  Pannell  occu- 
pied such  an  intimate  relation  to  the  Noland  family  b&  would  render 
her  declarations  as  to  matters  of  family  history  admissible  in  evidence. 
Certainly  her  declarations  can  not  be  regarded  as  self-serving,  for  she 
had  nothing  to  gain  by  making  them. 

We  have  said  this  much  in  deference  to  the  request  of  counsel  for 
either  party,  contained  in  these  motions,  for  more  specific  conclusions 
upon  the  question  of  the  admissibility  of  declarations  of  deceased  mem- 
bers of  the  family  in  regard  to  matters  of  its  history ;  and  not  that  we 
entertained  any  doubt  as  to  the  understanding  of  the  law  upon  the 
subject  by  the  trial  judge  or  of  his  ability  to  correctly  apply  it  on  the 
trial  of  the  cause. 

Tn  appellee's  motion  our  attention  is  called  to  an  error  in  the  original 
opinion  in  the  statement  of  the  description  of  the  land  as  contained  in 
the  deed  from  Eli  Noland  to  T.  W.  Marshall.  Instead  of  the  land  being 
described  as  "commencing  at  the  northeast  line  of  Eli  Noland^s  league 
and  running  across  said  league  to  the  northeastern  boundary  line,'^ 
etc.,  the  description  is,  "commencing  at  the  northeast  line  of  Eli  No- 
land's  league  and  running  across  said  league  to  the  southwestern  boun- 
dary line,''  etc.  It  is  due  to  ourselves  to  say  that  the  description  as 
given  in  our  opinion  was  copied  just  as  it  appears  in  appellants'  brief, 
and  that,  while  the  correct  description  is  given  in  the  brief  of  appelleCj 
our  attention  was  not  specifically  called  to  the  misdescription  in  appel- 
lants' brief  by  the  brief  of  the  appellee,  and,  not  noticing  the  dis- 
crepancy as  to  the  description  as  contained  in  the  briefs,  we  never  ex- 
amined the  stenographer's  reports  of  the  testimony  to  find  out  how  the 
land  was  describ^  in  it.  We  are  glad  that  appellee's  counsel  called 
attention  to  the  error  and  that  we  have  an  opportunity  of  correcting  it, 
for  it  is  quite  material. 

As  it  appears  in  the  original  opinion,  there  can  be  no  doubt  among 
lawyers  that  the  ambiguity  is  patent  and  of  such  nature  as  to  render  a 
deed  containing  it  nugatory.  But  as  it  really  appears  in  the  deed,  we 
think  it  equally  clear  that  the  ambiguity  is  latent  and  can  be  rendered 
certain  by  the  introduction  of  parol  testimony  to  show  what  land  was 
really  intended  by  the  parties  to  be  conveyed  by  the  instrument.  It  is 
hardly  necessary  to  say  that  a  latent  ambiguity  occurs  when  the  descrip- 
tion in  the  deed  appears  suflSciently  certain,  free  from  ambiguity,  but 
the  ambiguity  is  produced  by  something  extrinsic,  or  some  collateral 
matter  outside  of  the  instrument.  When  a  description  is  apparently 
clear  and  complete  (as  the  one  in  question),  yet  when  it  is  applied  to 
the  land  it  appears  that  the  words  are  applicable  to  different  things,  and 
there  is  nothing  in  the  deed  to  show  which  is  meant,  extrinsic  evidence 
is  admissible  to  show  the  true  meaning  of  the  words  used.  The  iden- 
tical monument  or  boundary  referred  to  in  a  deed  is  always  a  subject 
of  parol  evidence,  and,  when  disputed,  it  is  always  left  to  the  jury  to 
say  what  was  the  actual  boundary  intended.  The  assertion  of  ap- 
pellee's counsel  that  when  it  developes  that  the  lines  of  the  league  run 
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with  the  cardinal  points  of  the  compass,  it  becomes  apparent  that  the 
tract  can  not  be  ascertained  from  the  calls  of  the  deed,  dearly  shows  a 
latent  ambiguity,  which  requires  parol  evidence  to  show  what  land 
was  intended  by  the  parties  to  the  deed  to  be  conveyed.  A  better  illus- 
tration of  a  latent  ambiguity  can  hardly  be  given  than  is  shown  from 
the  language  quoted  from  appellants'  reply  to  appellee's  motion  for  a 
rehearing  on  this  question.  It  need  not  be  said  that  the  correction  thus 
made  of  the  statement  of  the  description  as  made  in  the  original  opin- 
ion, renders  what  was  said,  in  regard  to  the  invalidity  of  the  deed  by 
reason  of  a  patent  ambiguity  in  the  description  of  the  land,  in  that 
opinion,  of  no  effect.  The  question  whether  appellee  will  be  able  to 
prove  what  land  was  really  intended  to  be  conveyed  is  a  question,  of 
course,  for  the  jury.  If  he  can  show  it  by  parol  evidence  he  has  the 
right  under  the  law  to  do  so ;  but  it  does  not  necessarily  follow  from  his 
right  to  show  it  in  this  manner  that  he  can  do  so.  Whether  he  can 
make  such  proof,  is  a  question  of  fact  for  the  jury  to  determine  from 
the  evidence  he  may  introduce. 

When  the  original  opinion  is  taken  in  connection  with  what  has  been 
said  in  disposing  of  this  motion,  we  think  the  other  points  raised  are 
sufficiently  discussed  to  enable  the  District  Court  to  properly  dispose 
of  them  should  they  arise  on  another  trial. 

Appellee's  motion  for  a  rehearing  is  overruled. 

Overruled, 

February  13,  1907,  writ  of  error  dismissed  for  want  of  jurisdiction. 


Texas  &  New  Okleans  Railroad  Company  v.  Samuel  Haynbs  et  al. 

Decided  Noyember  21,  1906. 

l.^-ConolaslonB  of  Law  and  Fact — Objeotion. 

One  who  fails  to  object  in  the  trial  court  to  the  manner  and  form  of  prepar- 
ing his  conclusions  of  law  and  fact  by  the  trial  judge  will  not  be  heard  to  make 
such  objection  in  the  Appellate  Court. 

2. — ^Xisnomer — ^Identity  of  Persons — ^Pleading. 

The  proper  corporate  name  of  the  plaintiff  was  the  Texas  and  New  Orleans 
Railroad  Company.  A  written  acknowledgment  of  tenancy  was  taken  in  favor 
of  the  Texas  and  New  Orleans  Railway  Company.  The  person  taking  sudi  ac- 
knowledgment of  tenancy  was  the  land  agent  of  the  plaintiff,  and  was  representing 
said  road  at  the  time,  and  delivered  said  instrument  to  the  plaintiff's  attorneys. 
Held,  the  question  was  one  of  identity  merely,  and  could  be  met  by  proof  at  the 
trial  without  special  pleading  of  misnomer. 

3.— Owner — ^Limitation — ^Adverse  Possession. 

Where  the  true  owner  of  land  is  in  actual  possession  of  a  portion  of  the 
same  the  adverse  possession  of  another,  for  the  purposes  of  limitation,  will  be 
confined  to  such  land  only  as  he  has  in  actual  and  exclusive  possession. 

4. — ^Adverse  Possession — ^Mistaken  Belief  as  to  Owner. 

The  adverse  possession  of  land  by  one  who  is  under  the  mistaken  belief  that 
it  is  part  of  the  public  domain  will  support  limitation  against  the  true  owner. 

Appeal  from  the  District  Court  of  Jasper  County.    Tried  below  be- 
fore Hon.  W.  B.  Powell. 
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Cobbs  &  midebrand,  for  appellant. — (a)  Possession  of  part  under 
deed  is  possession  of  all  not  in  actual  occupancy  of  trespasser.  Cla- 
bome  V.  Elkins,  79  Texas,  380;  Williams  v.  Rand,  9  Texas  Civ.  App., 
637;  Heironimus  v.  Duncan,  11  Texas  Civ.  App.,  615;  Freedman  v. 
Bonner,  40  S.  W.  Rep.,  49 ;  Craig  v.  Cartwright,  65  Texas,  421 ;  Pear- 
son  V.  Boyd,  62  Texas,  541 ;  Evitts  v.  Both,  61  Texas,  81 ;  Whitehead  v. 
Foley,  28  Texas,  290;  Beaumont  Lumber  Co.  v.  Ballard,  23  S.  W. 
Rep.,  920;  Cantagrel  v.  Von  Lupin,  58  Texas,  578;  Whitaker  v.  Thayer, 
12  Texas  Ct.  Rep.,  655 ;  Krauth  v.  Hahn,  65  S.  W.  Rep.,  18. 

(b)  Payment  of  taxes  not  evidence  of  adverse  possession:  McDow 
V.  Rabb,  56  Texas,  162;  Fuller  v.  Jackson,  62  S.  W.  Rep.,  274. 

(c)  Possession  to  be  adverse  mu5t  be  open  and  exclusive  for  the  full 
ten  years  of  definite  part:  Richards  v.  Smith,  67  Texas,  612;  Parker 
V.  Baines,  65  Texas,  609;  Peyton  v.  Barton,  53  Texas,  304;  Bank  of 
Va.  V.  Hedges,  38  Texas,  615;  Rhodes  v.  Whitehead,  27  Texas,  312; 
Gillespie  v.  Jones,  26  Texas,  346;  Wheeler  v.  Moody,  9  Texas,  377; 
Chance  v.  Branch,  58  Texas,  493. 

(d)  Evidence  of  possession  insufficient  to  support  ten  years  statute 
of  limitation :  Sparks  v.  Hall,  67  S.  W.  Rep.,  916 ;  Overand  v.  Menczer, 
83  Texas,  128;  Zepeda  v.  Hoffman,  6  Texas  Ct.  Bep.,  819;  Nolan  v. 
Mundine,  9  Texas  Ct.  Bep.,  336 ;  Buster  v.  Warren,  10  Texas  Ct.  Bep.,  99. 

To  hold  160  acres  under  our  statute  one  must  plead  and  prove  one's 
boundaries.  Giddins  v.  Fisher,  77  S.  W.  Bep.,  209;  Doom  v.  Taylor, 
79  S.  W.  Bep.,  1087;  (Distinguished  in)  Parker  v.  Cameron  &  Co.,  12 
Texas  Ct.  Bep.,  735. 

(a)  Judgment  must  be  based  on  evidence:  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Buckley,  1  App  Civ.,  sec.  687;  Easton  v.  Dudlev,  78  Texas, 
239. 

(b)  Possession  of  part  under  deed  is  possession  of  all  not  in  actual 
occnpancy  of  trespasser:  Claiborne  v.  Elkins,  79  Texas,  380;  Williams 
V.  Band,  9  Texas  Civ.  App.,  637;  Heironimus  v.  Duncan,  11  Texas 
Civ.  App.,  615;  Freedman  v.  Bonner,  40  S.  W.  Bep.,  49;  Craig  v.  Cart- 
wright,  65  Texas,  421 ;  Pearson  v.  Boyd,  62  Texas,  541 ;  Evitts  v.  Roth, 
61  Texas,  81;  Whitehead  v.  Foley,  28  Texas,  290;  Beaumont  Lumber 
Co.  V.  Ballard,  23  S.  W.  Rep.,  920 ;  Canta^  v.  Von  Lupin,  58  Texas, 
678. 

Occupying  land  under  the  belief  that  it  is  vacant  public  domain  with 
intention  to  obtain  title  from  the  State  is  not  adverse  to  the  true  owner. 
Hartman  v.  Huntington,  32  S.  W.  Rep.,  562 ;  Mhoon  v.  Cain,  77  Texas, 
316;  Flewellen  v.  Randall,  7  Texas  Ct.  Rep.,  310;  Beall  v.  Evans,  20 
S.  W.  Rep.,  946 ;  Texas  W.  Ry.  Co.  v.  Wilson,  83  Texas,  157 ;  Warren 
V.  Frederichs,  83  Texas,  384;  Blum  Land  Co.  v.  Rogers,  32  S.  W.  Rep., 
713;  Schleicher  v.  Gatlin,  85  Texas,  272.  Contra:  Price  v.  Eardley, 
8  Texas  Ct.  Rep.,  787,  and  cases  cited  in  said  opinion. 

(a)  Citation  on  "Railway  Company''  instead  of  "Railroad  Company" 
is  good:  Galveston,  H.  &  S.  A.  v.  Donahoe,  56  Texas,  167;  Centra! 
&  M.  Ry.  Co.  V.  Morris,  68  Texas,  56 ;  Ballard  v.  Carmichael,  83  Texas. 
368. 

(b)  "Railwav"  and  "Railroad"  are  synonvmous:  Houston  &  T.  C. 
V.  Weaver,  41  S.  W.  Rep.,  847. 

Vol.  XLIV.  Civil— 18. 


274  Texas  Civil  Appeals  Eepoets,  Vol.  44.     [November, 

(c)  To  constitute  a  fatal  variance  misdescription  must  be  such  as  to 
mislead  the  adverse  party  and  is  immaterial  unless  it  does  mislead  adverse 
party:  Texas  &  N.  0.  v.  Barber,  71  S.  W.  Bep.,  393;  Longley  v.  Car- 
ruthers,  64  Texas,  288;  McClelland  v.  Smith;  3  Texas,  213;  Seay  v. 
Hunt,  55  Texas,  545;  Galveston  Co.  v.  Galveston,  56  Texas,  486; 
Smith  V.  Shinn,  58  Texas,  1 ;  Weibusch  v.  Taylor,  64  Texas,  56 ;  First 
Nat.  Bank  of  Bockwall  v.  Stephenson,  82  Texas,  436 ;  Taylor  v.  Merill, 
64  Texas,  497. 

The  conclusions  of  law  and  fact  of  the  court  should  not  be  considered 
as  they  are  not  separate  and  distinct  from  each  other  as  required  by 
the  rules  of  the  courts  of  Texas.  Wells  v.  Yarborough,  84  Texas,  663; 
Ikard  v.  Thompson,  81  Texas,  293^  Andrews  v.  Key,  77  Texas,  39; 
Callaghan  v.  Grenet,  66  Texas,  240. 

No  briefs  for  appellee. 

JAMES,  Chief  Justice. — Appellant  sued  in  trespass  to  try  title 
for  section  9  patented  to  the  T.  &  N".  0.  R  R.  Co.  and  for  certain  dam- 
ages, the  defendants  being  Samuel  Haynes,  C.  E.  Slade,  J.  A.  Rat- 
cliflf  and  H.  N.  Ratcliff.  Judgment  was  in  favor  of  plaintiff  against 
all  defendants  except  H.  N.  Ratcliff  who  had  disclaimed  as  to  all 
the  survey  except  the  N.  W.  %  thereof.  As  to  this  particular  quarter 
the  judgment  was  for  him  upon  the  ground  of  the  ten  years  statute. 
From  this  plaintiff  has  appealed. 

The  judge  filed  his  conclusions  of  law  and  fact.  One  of  the  assign- 
ments of  error  is  that  these  conclusions  are  not  separate  and  distinct 
from  each  other,  so  that  no  one  can  ascertain  from  them  what  are  con- 
clusions of  law  and  what  are  conclusions  of  fact.  Appellant  joined  in 
the  request  for  the  filing  of  conclusions  and  made  no  objection  to  their 
form  in  that  court.  Appellant  was  apparently  then  satisfied  with  their 
form,  and  ought  not  to  be  heard  here  on  this  technical  objection.  But 
there  is  no  mistaking  from  them  what  the  judge's  findings  were,  both 
as  to  the  facts  and  as  to  the  law. 

As  to  the  quari>er  of  the  section  awarded  to  H.  N.  Ratcliff  (which 
is  the  only  part  of  the  judgment  property  before  us  for  revision,  no 
appeal  being  prosecuted  by  the  otiier  defendants,  and  appellant  not 
having  any  ground  to  appeal  from  the  rest  of  the  judgment)  the  find- 
ings were  in  substance  as  follows: 

"That  H.  N.  Ratcliff  had  resided  on  the  N.  W.  quarter  of  the  section 
for  more  than  ten  years  after  plaintiff's  cause  of  action  accrued  and 
before  the  filing  of  this  'suit  openly  using,  cultivating  and  enjoying 
the  same,  claiming  the  same  adversely  and  having  continuous  and  peace- 
able possession  thereof,  and  that  having  made  out  a  case  entitling  him  to 
the  160  acres  claimed  by  him  under  his  plea  of  ten  years  limitation,  I 
find  in  his  favor. 

"That  the  other  defendants,  J.  A.  Ratcliff  and  Samuel  Haynes  gave 
written  acknowledgment  of  tenancy  to  The  Texas  &  New  Orleans  Rail- 
way Company.^  These  acknowledgments  of  tenancy  were  undisputed, 
and  were  dated  May  11,  1897,  and  were  in  like  form,  one  executed  by 
J.  A.  Ratcliff  and  the  other  by  Samuel  Haynes.    We  here  copy  one : 
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"State  of   Texas,    ) 
Coimty   of   Jasper.  \ 

I,  J.  A.  RatcliflP  of  Jasper  County,  Texas,  do  hereby  acknowledge  that 
the  Texas  and  New  Orleans  Railway  Company  is  the  owner  of  section 
number  nine  (9)  as  shown  by  the  map  of  Jasper  County,  lying  about 
2V»  miles  nearly  northwest  of  the  southeast  comer  of  Jasper  County, 
Texas,  on  which  section  number  9  said  Ratcliflf  has  about  five  acres  in 
cultivation  and  a  dwelling  house  and  other  improvements,  now  occu- 
pied by  said  Ratcliff,  which  he  holds  as  a  tenant  of  said  railway  com- 
pany, and  said  Ratcliflf  hereby  agrees  to  surrender  possession  of  said 
land  and  premises  upon  ten  (10)  days  notice  from  said  railway  com- 
pany, or  its  assigns. 

Witness  my  hand  this  the  11th  day  of  May,  1897,  in  the  pre^nce 
of  following  witness: 

(Signed)  J.  A.  RatcliflP. 
Witness: 

L.  D.  Scarborough, 

H.  M.  Smith, 

V.  J.  Withers, 

E.  H.  Carter." 

The  findings  show  that  J.  A.  Ratcliff  was  upon  the  S.  E.  quarter, 
and  Samuel  Haynes  upon  the  N".  E.  quarter  of  the  section. 

The  court  further  found  that  there  was  no  pleading  nor  testimony 
to  show  that  the  Texas  and  New  Orleans  Railroad  Company  (which 
was  plaintiflPs  corporate  title)  and  the  Texas  &  New  Orleans  Railway 
Company  (the  name  mentioned  in  the  acknowledgments  of  tenancy), 
are  the  same  person  or  corporation,  and  that  the  names  are  not  idem 
sonans,  but  that  E.  H.  Carter  who  took  the  acknowledgment  of  tenancy 
was  the  land  agent  of  the  Texas  &  New  Orleans  Railroad  Company, 
and  was  representing  said  road  at  the  time,  and  that  the  instrument 
(instruments)  were  delivered  by  Carter  to  plaintiff's  attorneys. 

The  court  further  states  as  a  conclusion  that  the  acknowledgments 
given  to  a  third  party  with  whom  the  plaintiff  does  not  connect  title, 
estopped  the  parties  making  them  (J.  A.  Ratcliff  and  Samuel  Haynes) 
from  claiming  title  as  against  or  holding  adversely  to  the  true  owner, 
and  upon  that  ground  alone  rendered  judgment  against  the  defendants 
last  mentioned. 

If  the  trial  judge  was  right  in  the  conclusion  that  the  acknowledg- 
ments of  tenancy  of  J.  A.  Ratcliff  and  Samuel  Haynes  were  to  a  third 
person  and  not  to  the  owner  (plaintiff),  then  he  was  probably  right  in 
rendering  judgment  for  H.  N.  Ratcliff.  The  reason  of  this  would  be 
that  they  would  not,  in  that  case,  have  been  the  tenants  of  plaintiff,  and 
there  would  have  been  no  such  entry  or  possession  of  the  owner,  as 
would  restrict  H.  N.  RatcliflTs  plea  of  limitations  to  the  land  he  ac- 
tually occupied.  It  is  consistent  with  the  court  findings  that  this  was 
the  reason  for  the  judgment  in  favor  of  Ratcliff,  and  we  have  to  deal 
with  the  case  upon  that  theory. 

We  think  the  question  was  one  of  identity  merely,  and  was  capable 
of  being  met  by  proof  at  the  trial,  without  the  necessity  of  special  plead- 
ing of  misnomer.    J.  M.  Cobb  v.  Bettie  Bryan,  decision  by  this  court, 
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not  yet  reported.  We  think  also  that  the  evidence  stated  by  the  court 
in  the  conclusion  and  other  testimony,  all  of  which  was  uncontradicted, 
admitted  of  no  other  finding  than  that  the  declarations  of  tenancy  were 
to  plaintiff. 

It  may  be,  however,  that  the  court  concluded  that  the  actual  posses- 
sion of  H.  N.  Ratcliff  extended  to  the  entire  quarter  section.  If  this 
was  the  fact,  then  the  Judgment  was  right  notwithstanding  plaintiff, 
the  owner,  was  in  possession  of  a  part  of  the  survey  by  its  tenants?  The 
testimony  as  to  Ratcliflfs  possession  was  as  follows : 

H.  N.  Ratcliflf  testified :  "I  live  on  and  own  the  N".  W.  %  of  section 
9.  Have  been  there  14  years;  went  there  in  July,  1891;  have  a  wife 
and  seven  children;  have  farmed  on  this  land  every  year  I  have  been 
there;  have  a  dwelling  house,  barn,  smoke-house,  chicken-house,  wood- 
shed, 24  acres  in  cultivation  and  40  acres  under  fence  on  the  place. 
I  commenced  to  improve  the  place  the  first  year  I  went  there  and  have 
continued  making  improvements  every  year  since.  My  possession  of 
the  property  has  been  open,  continuous,  notorious  and  peaceable,  and 
I  have  claimed  to  own  the  property  all  of  the  time.  I  have  never 
leased  from  anyone,  my  family  have  always  resided  with  me  on  the 
place.  I  have  cultivated,  used  and  enjoyed  it  every  year  and  have 
never  lived  anywhere  else  since  I  went  there.  In  1891  I  built  a  log 
house  of  two  rooms  and  fenced  and  cultivated  a  small  field.  Mv  house 
is  about  340  varas  from  the  west  line  of  the  section,  my  cultivated 
land  and  pasture  is  200  varas  east  of  my  house.  In  my  southwest  cor- 
ner there  is  about  13  acres  in  cultivation  in  one  field.  There  is  another 
field  of  10  or  12  acres.  The  pasture  is  in  another  part  of  the  land.  I 
have  always  rendered  the  land  for  taxes  at  $1.00  per  acre.  , 

"The  county  surveyor  put  me  there  and  told  mfe  it  was  public  land 
and  I  went  there  for  the  purpose  of  preempting  it.  I  complied  with  all 
the  requirements,  and  in  1898  got  a  patent,  but  it  was  not  for  this 
land,  it  was  a  narrow  strip  containing  about  40  acres  west  of  this  sec- 
tion. My  improvements  are  about  the  center  of  the  160  acres  claimed 
by  me,  the  west  line  of  the  section  is  about  340  varas  west  of  my  house. 
I  have  never  signed  any  lease  and  nobody  has  ever  asked  me  to.  My 
title  has  never  been  disputed,  the  plaintiff  has  never  claimed  my  160 
acres." 

W.  G.  Williams  testified :  "The  field  notes  of  H.  N".  Ratcliflf's  patent 
confiict  with  section  9  and  overlap  it  on  the  west  379  varas.  The  east 
line  of  the  land  described  in  his  patent  is  about  40  varas  east  of  his 
house  and  he  has  not  anv  land  in  cultivation  east  of  said  line  nor  has 
he  cut  anv  of  the  timber  off  same  and  all  the  land  east  of  said  land 
is  wild  uncultivated  land." 

The  testimonv  of  Samuel  Havnes  was  that  he  had  lived  on  the  K. 
E.  quarter  of  the  section  since  1893,  that  his  house  was  about  100 
vards  from  the  north  line,  that  he  had  about  ten  acres  under  fence  near 
his  house  and  four  or  five  acres  about  the  center  of  the  quarter  section, 
and  that  all  the  balance  of  the  land  is  open  vacant  land  and  the  cattle, 
horses,  and  hogs  of  his  neighbors  run  at  will  over  same. 

J.  A.  Ratcliff  who  moved  on  the  S.  E.  quarter  of  the  section  in  1892, 
testified  that  he  had  his  house  on  the  north  part  thereof  and  up  to  this 
time  had  enclosed  about  twentv  acres,  that  the  balance  is  wild  timber 
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land  unfenced  and  the  stock,  horses,  cattle  and  hogs  of  his  neighbors 
roam  at  large  on  said  land. 

That  this  condition  must  have  existed  with  reference  to  the  unfenced 
part  of  the  N.  W.  quarter  claimed  by  H.  N.  Ratcliflf  is  evident. 

We  do  not  believe  this  evidence  was  sufficient  to  show  that  H.  N. 
Ratcliff  had  such  actual  possession  of  the  whole  of  the  i>4  section,  as 
would,  bar  plaintiff,  in  view  of  the  fact  that  plaintiff  was  the  owner, 
and  in  possession  of  a  portion  of  the  survey.  Outside  of  defendant's 
improvements  and  enclosures  the  land,  amounting  to  the  greater  part 
thereof,  appears  to  have  been  open  and  unused.  Something  more  than 
this  is  neoessar}'  to  prescribe  under  our  statutes  when  actual  adverse 
possession  is  essential.  It  is  not  necessary  on  this  subject  to  do  more 
than  refer  to  Peden  v.  Crenshaw,  98  Texas,  370  where  the  subject  is 
fully  considered.  Ratcliff  undoubtedly  had  the  requisite  possession  of 
parts  of  the  quarter  section,  but  we  are  unable  from  the  record  to 
identify  them  in  order  to  be  able  *to  reform  the  judgment. 

We  do  not  wish  to  be  understood  as  holding  that  it  was  necessary  for 
Ratcliff  to  have  had  the  whole  of  the  quarter  section  under  enclosure. 
A  man  might  exercise  rights  of  ownership  over  unenclosed  land  in  such 
a  manner  as  to  have  actual,  notorious  and  exclusive  possession  thereof, 
but  such  is  not  the  effect  of  the  evidence  here  in  reference  to  those  por- 
tions of  the  quarter  section  which  were  outside  of  what  he  had  improved 
or  enclosed. 

It  is  also  a  contention  of  appellant  that  inasmuch  as  Ratcliff,  for 
a  large  part  of  the  time,  was  there  under  the  mistaken  belief  that  the 
%  section  was  public  land,  he  could  not  under  such  circumstances  pre- 
scribe against  the  real  owner.  The  case  of  Price  v.  Eardley,  34  Texas 
Civ.  App.,  60,  in  which  case  the  Supreme  Court  denied  a  writ  of 
error,  is  decisive  against  this  contention. 

We  believe  what  is  above  stated  covers  all  matters  embraced  in  the 
assignments  of  error. 

Insofar  as  the  judgment  relates  to  the  N.  W.  quarter  of  the  section, 
and  as  between  plaintiff  and  H.  N.  Ratcliff,  it  will  be  reversed  for  an- 
other trial.  In  other  respects  the  judgment  of  the  District  Court  will 
not  be  disturbed. 

Reversed  and  remanded. 


A.  F.  Brigancb  et  al.  v.  R.  A.  Horlock  et  al. 

Decided  November  22,  1006. 

1. — ^Loeal  Option  Election — ^Election  Law. 

By  the  prcvisioiiB  of  section  93  of  the  Gteneral  Election  Law  of  1906,  taid 
law  applies  to  and  regulates  the  conduct  of  local  option  elections. 

2. — Same— Illegal  Ballots — Signature  of  Presiding  Judge. 

The  provisions  of  the  election  law  requiring  the  presiding  judce  of  the  elec- 
tion to  write  his  name,  on  the  blank  side  of  the  official  ballot  before  dcdivering 
it  to  the  voter,  and  prohibiting  the  counting  of  any  ballots  not  so  endorsed,  are 
mandatory. 


In  a  contest  of  a  local  option  election  which  resulted  in  favor  of  prohibition 
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the  contestees  can  not  complain  of  a  judgment  which  ordered  a  new  election  in- 
stead of  declaring  the  result  of  the  first  election  as  against  prohibition. 

Appeal  from  the  District  Court  of  Orimes  County.  Tried  below  be- 
fore Hon.  Gordon  Boone. 

A.  F.  Brigance  and  Buffington  &  Buffington,  for  appellants. — ^To  fail 
to  endorse  and  number  ballots  in  a  local  option  election  will  not  vitiate 
such  election.  The  election  must  be  illegally  or  fraudulently  con- 
ducted in  such  a  manner  that  the  true  result  can  not  be  ascertained,  or 
is  very  doubtful  of  being  ascertained.  In  this  case  it  is  impossible  to 
successfully  assert  that  the  true  result  is  impossible  to  be  arrived  at 
or  very  doubtful  of  ascertaining.    2  Sayles'  Civil  Statutes. 

Wheeler  &  Clough,  W.  W.  Ballew  and  Haynes  Shannon,  for  appellees. 
— Statutes  enacted  for  the  preservafion  and  purity  of  the  ballot  are 
mandatory  and  must  be  strictly  complied  with.  Constitution,  art.  6, 
sec.  4;  Arnold  v.  Anderson,  93  S.  W.  Rep.,  692;  State  v.  Connor,  86 
Texas,  138;  Hanscom  v.  State,  10  Texas  Civ.  App.,  638;  West  v.  Boss, 
53  Mo.,  350;  Ledbetter  v.  Hall,  62  Mo.,  422. 

The  provisions,  with  reference  to  ballots  and  the  method  of  conduct- 
ing elections,  enacted  by  the  S.  S.  of  the  Legislature  of  1905,  and  com- 
monly called  the  Terrell  Election  Law,  apply  to  local  option  elections. 
S.  S.  Act  1905,  ch.  10;  Laws  of  Texas,  sees.  54,  58,  93. 

REESE,  Associate  Justice. — ^This  is  a  contest  of  a  local  option 
election  in-  the  county  of  Grimes  brought  under  the  statute  (articles 
3397,  1804t,  1804u)  by  appellees  against  A.  F.  Brigance,  county  at- 
tornev,  and  the  members  of  the  Commissioners'  Couri.  The  declared 
result  of  the  election  was  in  favor  of  prohibition.  Various  irregulari- 
ties and  illegalities  in  the  conduct  of  the  election  are  charged  in  the  pe- 
tition, the  only  one  upon  which  evidence  was  introduced  being  that  at 
the  election  at  the  Bedias  box  the  presiding  oflScer  failed  to  endorse,  with 
his  signature,  the  official  ballots  voted.  There  was  a  prayer  that  the 
election  be  declared  to  have  resulted  against  prohibition  or,  in  the  al- 
ternative that  if  the  evidence  should  show  that  it  was  impossible  to 
arrive  at  the  result,  a  new  election  be  ordered.  There  was  also  prayer 
for  general  relief. 

Upon  the  trial,  which  was  with  a  jury,  evidence  was  introduced  which 
conclusively  established  that  none  of  the  official  ballots  voted  at  the 
Bedias  box  contained  the  signature  of  the  presiding  judge  of  the  elec- 
tion. This  evidence  consisted  of  the  testimony  of  the  election  officers 
and  an  inspection  of  the  ballots  themselves,  and  it  was  undisputed  in 
the  District  Court  and  is  undisputed  here  that  none  of  the  ballots  con- 
tained this  signature,  and  that  excluding  the  ballots  cast  at  that  box  a 
majority  of  the  legal  votes  cast  in  fiie  county  was  against  prohibition. 

Upon  this  evidence  the  trial  court  instructed  the  jury  "that  the  elec- 
tion at  Bedias  box,  by  reason  of  the  failure  of  the  presiding  judge  there- 
of to  sign  and  endorse  his  name  upon  the  ballots  cast  at  said  election, 
was  illegal,  and  by  reason  thereof  said  votes  cast  at  said  election  can 
not  be  counted,  which  renders  the  true  result  of  said  election  in  said 
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county  impossible  to  ascertain/'  The  jury  was  therefore  instructed  to 
return  a  verdict  for  the  plaintiffs,  which  was  done. 

The  judgment  of  the  court,  after  reciting  the  result,  of  the  undis- 
puted evidence  to  be  that  none  of  the  ballots  cast  at  the  Bedias  box 
were  signed  by  the  presiding  judge,  and  that  excluding  these  votes 
there  would,  be  a  majority  against  prohibition,  declares  "that  there  was 
such  action,  or  want  of  action,  on  the  part  of  certain  officers  to  whom 
was  intrusted  the  conduct  of  the  election  that  such  a  number  of  legal 
voters  were  denied  the  privilege  of  voting  as,  had  they  been  allowed  to 
vote,  would  have  materially  changed  the  result  of  said  election,  and 
that  such  illegalities  existed  in  the  conduct  of  said  election  by  certain 
officers  in  charge  thereof  as  to  render  the  true  result  of  said  election 
impossible  to  be  arrived  at  and  very  doubtful  of  ascertaining,  the  court 
is  of  the  opinion  that  said  election  should  be  declared  void  and  another 
election  ordered,*'  which  was  done.  From  this  judgment  contestees  ap- 
peal. There  is  no  assignment  of  error  in  the  court  below,  but  the 
case  is  brought  here  upon  what  is  assigned,  in  the  brief  of  appellants, 
as  fundamental  error. 

It  was  not  error  to  hold  that  by  reason  of  the  failure  of  the  presid- 
ing judge  to  write  his  name  upon  the  ballots  voted  at  the  Bedias  box 
none  of  such  ballots  could  be  counted.  The  provisions  of  chapter  10, 
Acts  of  the  first  called  session  of  the  Twenty-ninth  Legislature,  control 
the  decision  of  this  question.  Section  93  of  the  Act  expressly  provides 
that  the  provisions  of  the  Act  shall  apply  to  all  elections  held  in  this 
State,  except  as  otherwise  therein  provided.  There  is  no  conflict  be- 
tween the  provisions  of  this  statute,  with  regard  to  the  conduct  of  elec- 
tions, and  any  of  the  provisions  of  the  law  specially  dealing  with  the 
subject  of  local  option  elections.  (Arnold  v.  Anderson,  93  S.  W.  Rep., 
693.)  The  provisions  of  the  statute  requiring  the  presiding  judge 
to  write  his  name  on  the  blank  side  of  the  official  ballot  before  deliver- 
ing the  same  to  the  voter,  and  prohibiting  the  counting  of  any  ballots 
which  did  not  have  this  signature,  are  mandatory.  The  emphatic  lan- 
guage of  the  act  and  the  evident  purpose  of  the  provisions  referred  to 
leave  no  doubt  of  this.  (State  v.  Connor,  86  Texas,  138;  Arnold  v. 
Anderson,  93  S.  W.  Eep.,  695.) 

Appellants  assign  as  fundamental  error  the  action  of  the  court  in 
declaring  the  election  void  and  ordering  that  another  election  be  held, 
on  the  ground,  first,  that  appellees  did  not  pray  for  such  relief;  and, 
second,  that  it  did  not  follow  from  the  result  of  the  Bedias  box  that  the 
election  was  illegal  or  that  it  authorized  the  court  to  order  a  new  elec- 
tion to  be  held.  As  to  the  first  ground,  the  petition  of  appellees  ex- 
pressly prayed  for  the  specific  relief  granted,  in  addition  to  the  prayer 
for  general  relief.  As  to  the  second  ground,  if  any  fundamental  error 
is  presented  it  is  not  such  error  as  appellants  can  complain  of. 

If  we  understand  appellants  proposition  it  is  that,  it  being  conclu- 
sivelv  shown  that  the  ballots  in  the  Bedias  box  could  not  be  counted. 
and  that  excluding  these  votes  the  result  of  the  election  was  against 
prohibition,  that  is,  in  favor  of  contestants  and  against  contestees, 
the  court  should  not  have  held  the  election  void  and  ordered  another 
election.  Obviously,  if  the  court  had  not  done  so,  it  would  have  been 
compelled  to  declare  the  result  of  the  election  in  favor  of  contestants 
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and  against  prohibition.  The  logical  deduction  from  the  contention  of 
appellants  is  that  this  is  what  should  have  been  done.  Is  this  an 
error  of  which  appellants  can  complain?  It  appears  to  us  that  if 
there  was  any  error  in  the  judgment  in  the  particular  referred  to,  it 
was  in  favor  of  appellants  and  their  assignment  of  such  error  here 
can  not  be  sustained.  Appellees  are  not  complaining  of  the  judgment. 
We  find  no  reversible  error  and  the  judgment  is  affirmed. 

Affirmed, 


P.  B.  Jennings  et  al.  v.  Lella  E.  Borton  et  al. 

Decided  November  23,  1906. 

1. — Suit  by  Heirs — ^Testimony  of  Heir — ^Article  8802,  Ker.  Stats.,  Ckmstmed. 

Where  the  plaintiffs  sued  as  heirs  of  their  father  for  his  interest  in  com- 
munity property  conveyed  by  the  surviving  mother  to  one  of  the  children,  such 
child,  the  grantee  in  the  deed,  may  testify  concerning  the  delivery  of  the  deed 
to  her  by  the  mother.  Such  testimony  does  not  come  within  the  prohibitions  of 
article  2302,  Bevised  Statutes. 

2. — Same. 

In  a  suit  by  certain  heirs  against  other  heirs  for  an  interest  in  property  of 
the  estate,  where  one  of  the  defendants  claims  the  land  in  controversy,  not  as  an 
heir,  but  as  a  grantee  from  the  surviving  mother,  the  provisions  of  article  2302, 
Revised  Statutes,  do  not  apply. 

3. — Survivor — Payment  of  Debts — ^Pleading — tissue. 

Where  the  issue  made  by  the  pleadings  was  whether  or  not  the  surviving^ 
wife  had  enlarged  her  interest  in  the  community  estate  by  the  payment  of  com- 
munity debts  with  her  separate  means,  testimony  as  to  an  agreement  between 
her  and  the  heirs  concerning  the  use  and  management  of  the  estate  by  her  was 
not  admissible. 


4. — Same — Reimbursement. 

A  surviving  wife  who  pays  community  debts  can  not  be  held  an  intermeddler 
paying  a  debt  with  which  she  has  no  concern,  and  when  she  pavs  such  debts  out 
of  her  separate  estate  she  will  be  subrogated  in  equity  to  the  rights  of  the  cred— 
itors,  and  may  reimburse  herself  by  taking  property  of  the  estate,  provided  it  be 
fairly  done,  and  not  to  the  detriment  of  the  estate. 

5  .-—Same— Same. 

If  a  surviving  wife  in  fact  had  an  interest  in  the  community  estate  equal 
to  that  which  she  undertook  to  convey  it  would  be  immaterial  upon  what  idea  of 
right  she  based  her  action. 

Appeal  from  the  District  Court  of  Walker  County.  Tried  below  be- 
fore Hon.  Gordon  Boone. 

Andrews,  Ball  &  Streetman  and  De<in,  Humphrey  &  Powell,  for 
appellants. — It  was  not  competent  under  the  law  for  the  witness,  Mrs. 
Tjella  E.  Borton,  in  her  own  behalf,  to  testify  to  the  delivery  of  the 
deed  from  her  mother  to  her,  the  delivery  of  said  deed  being  an  issue 
in  the  case,  and  said  witness  should  not  have  been  permitted  to  testify 
to  actual  transactions  with  a  deceased  mother,  not  having  been  called 
to  testify  by  the  opposite  party.  Bev.  Stats.,  art.  2302;  Parks  v.  Cau- 
dle, 58  Texas,  216;  Alexander  v.  Lewis,  47  Texas,  481. 

Under  the  issues  made  by  the  pleadings  and  the  evidence  in  the 
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case,  it  was  competent  for  plaintiffs  to  prove,  by  the  defendant,  Mrs. 
E.  S.  Hightower,  in  substance,  that  after  the  death  of  P.  J.  Jennings, 
his  widow,  M.  A.  C.  Jennings,  by  agreement  with  the  heirs  of  P.  J. 
Jennings,  was  permitted  to  remain  in  possession  of  the  entire  estate 
of  herself  and  her  deceased  husband,  real  and  personal,  using  same, 
and  the  fruits  and  revenues  thereof,  for  the  payment  of  community 
debts  due  bv  said  estate,  and  for  her  own  use  and  benefit.  Art.  2302, 
Sayles'  Civil  Statutes;  Clark  v.  Clark,  51  S.  \V.  Eep.,  341 ;  Mitchell  v. 
Mitchell,  15  S.  W.  Eep.,  707;  1  Qreenleaf  on  Evidence,  113;  Qoldman 
V.  Blum,  58  Texas,  641;  Horton  v.  Reynolds,  8  Texas,  289;  Markham 
V.  Carothers,  47  Texas,  27. 

Huicheson,  Campbell  &  Hutcheson  and  Hill,  Williams  &  Elhins, 
for  appellees. — The  question  of  whether  Mrs.  M.  A.  C.  Jennings  de- 
livered the  deed  referred  to  or  who  deposited  same  in  the  Gibbs  Na- 
tional Bank  for  safekeeping,  was  not  an  issue  in  this  case  made  by  the 
pleadings.  It  was  not  denied  that  Mrs.  Jennings  executed  the  deed,  the 
only  issue  made  by  the  pleading  as  to  said  deed  being  whether  or  not  it 
conveyed  the  specific  two  hundred  acres  of  land  or  only  one-half  thereof ; 
and  tiie  admission  of  said  evidence  was,  if  error,  wholly  immaterial. 
Andrews  v.  Kev,  77  Texas,  38;  St.  Louis  E.  R.  v.  Turner,  20  S.  W. 
Bep.,  1010;  Hill  v.  Smith,  25  S.  W.  Rep.,  1080. 

This  being  a  siiit  against  Ben  Campbell,  executor  of  the  estate  of 
M.  A.  C.  JenningB,  as  such  executor,  by  the  plaintiffs,  and  the  interest 
of  E.  S.  Hightower  and  Bettie  Thornton  being  identical  with  that  of 
plaintiffs,  they  are  not  competent  witnesses  at  the  instance  of  plaintiffs 
to  testify  as  to  any  transaction  with  or  statement  by  M.  A.  C.  Jennings, 
deceased,  concerning  the  subject  matter  of  this  suit.  Sayles'  Civil  Stat- 
utes, art.  2302;  Alexander  v.  Lewis,  47  Texas,  481;  Reddin  v.  Smith, 
65  Texas,  26;  Bennett  v.  Virginia  Land  Co.,  21  S.  W.  Rep.,  126; 
Parks  V.  Caudle,  58  Texas,  216. 

Where  plaintiff  did  not  reply  to  defense  asking  affirmative  relief,  no 
judgment  can  be  rendered  for  him.  Lapowski  v.  Smith,  20  S.  W.  Rep., 
959;  Fields  v.  Rye,  59  S.  W.  Rep.,  307;  Huss  v.  Wells,  44  S.  W.  Rep., 
35;  Caldwell  v.  Haley,  3  Texas,  318;  Lybrand  v.  Fuller,  59  S.  W.  Rep., 
50;  Thompson  v.  Thompson,  12  Texas,  329. 

If  there  had  been  proof  without  such  allegations  to  sustain  it,  it 
should  be  disregarded.  Republic  v.  Frost  Thorn,  3  Texas,  499;  Wright 
V.  Wright,  3  Texas,  168 ;  Carter  v.  Wallace,  2  Texas,  206. 

Error  to  admit  evidence  on  matters  not  pleaded.  Tarlton  v.  Dailv, 
55  Texas,  94. 

M.  A.  C.  Jennings  being  a  joint  owner  with  the  children  of  P.  J. 
Jennings  in  the  709  acres  of  land  on  which  was  situated  the  house  that 
she  made  the  improvements  upon,  it  was  proper  for  the  trial  court  to 
find  as  to  such  improvements,  because,  in  a  partition  of  land  between 
joint  owners  where  one  of  them  has  made  improvements,  equity  will 
set  apart  to  him  that  portion  on  which  his  improvements  are  situated. 
Taylor  v.  Taylor,  26  S.  W.  Rep.,  891 ;  Lewis  v.  Sellick,  69  Texas,  383 ; 
Robinson  v.  McDonald,  11  Texas,  389. 

No  portion. of  the  crop  for  the  year  1887  having  been  gathered  at 
the  death  of  P.  J.  Jennings,  the  rent  of  the  200  acre  homestead  for 
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that  year  was  the  separate  property  of  M,  A.  C.  Jennings,  the  surviving 
widow,  as  well  as  the  rent  of  each  year  thereafter  on  the  200  acre  home- 
stead for  the  balance  of  her  life,  she  having  occupied  said  land  as  a 
home,  and  the  plaintiffs  nor  the  estate  of  P.  J.  Jennings  had  any  right 
to  or  interest  therein.  Constitution  of  Texas  of  1876,  art.  16,  sec.  52; 
Hudgins  v.  Samson,  72  Texas,  229;  Ball,  Hutchings  &  Co.  v.  Lowell, 
56  Texas,  579;  Akin  v.  Jefferson,  65  Texas,  137;  Foster  v.  Johnson, 
36  S.  W.  Eep.,  67. 

Surviving  wife  is  not  personally  liable  for  community  debts,  and 
when  she  extinguishes  community  interest  in  any  given  article  of 
property,  the  title  thereto  immediatelv  vests  in  her.  Leatherwood  v. 
Arnold,  66  Texas,  417. 

Ungathered  crop  not  subject  to  debts  of  creditors.  Alexander  v.  Holt, 
59  Texas,  205 ;  Coates  v.  Caldwell,  71  Texas,  21 ;  Boss  v.  McGuffin,  2 
Texas  App.  Civ.  Cases,  404. 

Mrs.  M.  A.  C.  Jennings  had  tiie  right,  as  she  did,  to  appropriate 
sufficient  of  the  lands  belonging  to  the  community  estate  of  herself  and 
husband,  to  reimburse  her  for  the  community  debts  paid  by  her  with 
her  separate  funds.  Eobinson  v.  McDonald,  11  Texas,  389;  Davis  v. 
Harmon,  29  S.  W.  Rep.,  493;  Walker  v.  Howard,  34  Texas,  478; 
Sanger  v.  Moody,  60  Texas,  96 ;  Ashe  v.  Yungst,  65  Texas,  631 ;  Watts 
V.  Miller,  76  Texas,  15;  Fagan  v.  McWhirter,  71  Texas,  569:  Nelms 
V.  Nagle,  35  S.  W.  Rep.,  60 ;  Burkett  v.  Key,  42  S.  W.  Rep.,  231. 

A  survivor  of  community  has  unlimited  power  with  property  of  the 
estate;  he  may  use  his  own  means  in  paying  the  debts,  and  may  reim- 
burse himself  by  appropriation.  Leatherwood  v.  Arnold.  66  Texas, 
414;  Davis  v.  Harmon,  29  S.  W.  Rep.,  493. 

It  is  not  necessary  to  vest  the  surviving  husband  or  wife  with  this 
power  to  qualify  as  survivor  of  the  community  or  administer  on  the 
estate;  they  have  that  right  independent  of  the  courts.  Leatherwood 
V.  Arnold,  66  Texas,  414;  Ladd  v.  Farrar,  17  S.  W.  Rep.,  56;  Pagan 
V.  McWhirter,  71  Texas,  569 ;  Davis  v.  Harmon,  29  S.  W.  Rep.,  493 : 
Burkett  v.  Key,  42  S.  W.  Rep.,  231. 

Surviving  wife  not  personally  responsible  for  conmiunity  debts.  When 
she  extinguishes  community  debts,  the  property  of  the  community  be- 
comes absolutely  hers  to  the  extent  of  tlie  debts  paid.  Leatherwood  v. 
Arnold,  66  Texas,  414;  Sanger  v.  Moody,  60  Texas,  96. 

On  death  of  husband,  wife  and  children  are  tenants  in  common  of 
the  community  property.  If  she  occupies  all  of  the  land  without  ex- 
cluding the  children,  they  can  not  compel  her  to  account  for  profits. 
Achin  V.  Jefferson,  65  Texas,  142 ;  Neil  v.  Shacklef ord,  45  Texas,  1 19 ; 
Leatherwood  v.  Arnold,  66  Texas,  417;  Spicer  v.  Henderson,  43  S. 
W.  Rep.,  29;  Richardson  v.  Overleese,  44  S.  W.  Rep.,  310. 

Surviving  wife  can  not  be  required  to  account,  as  trustee,  for  com- 
munity estate  by  other  tenants  in  common.  Foster  v.  Johnson,  89 
Texas,  645. 

One  cotenant  not  liable  to  other  cotenants  for  rent  of  communitv 
propertv,  in  the  absence  of  express  agreement  to  pay  rent.  .  Anderson 
V.  Clanch,  6  S.  W.  Rep.,  762 ;  Hunter  v.  Wall,  2  S.  W.  Rep.,  705. 

REESE,  Associate  Justice. — P.  J.  Jeimings  died  intestate  in  Walk- 
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er  County  September  27,  1887,  leaving  a  widow,  M.  A.  C.  Jennings, 
and  the  following  children  of  himself  and  his  said  widow,  to  wit: 
P.  B.  Jennings,  Ellen  Martin,  wife  of  W.  T.  Martin,  E.  S.  Hightower, 
widow,  Carrie  H.  Lockett,  widow,  Betty  A.  Thornton,  widow,  and  Leila 
E.  Borton,  wife  of  W.  H.  Borton,  and  the  following  grandchildren, 
representatives  of  children  deceased:  May  Lemmons,  wife  of  I.  J. 
Lemmons,  and  Sadie  Hall,  wife  of  J.  H.  Hall,  children  and  only 
heirs  of  Sarah  Hardy,  deceased,  and  Wm.  J.,  Amelia  and  Willie  E. 
Jennings,  children  and  only  heirs  of  W.  E.  Jennings,  deceased.  Said 
P.  J.  Jennings  at  •  his  death  owned  and  possessed  a  tract  of  709  acres 
of  land  on  which  he  lived  with  his  said  wife,  the  only  constituents  of 
the  family,  and  some  personal  property  consisting  of  horses  and  mules, 
a  wagon,  a  few  h^ad  of  cattle,  some  hogs  and  other  articles  of  personalty 
of  small  value.  All  of  said  property  was  community  property  of  the 
said  P.  J.  Jennings  and  his  wife,  M.  A.  C.  Jennings.  At  the  date  of 
his  death  deceased  left  indebtedness  amounting  to  about  $2,000.  There 
was  no  administration  upon  the  estate  of  P.  J.  Jennings  nor  did  his 
widow  qualify  as  survivor  of  the  community,  but  took  possession  of  all 
of  the  community  and  continued  to  use  same,  and  to  use  and  enjoy 
the  rents  and  revenues  of  a  portion  of  the  real  estate  until  her  death 
in  1902.  About  275  acres  of  the  land  was  or  had  been  in  cultivation, 
of  which  she  rented  out  about  100  acres.  On  August  23,  1900,  M.  A. 
C.  Jennings  conveyed  to  her  daughter,  Ijella  E.  Borton  and  children, 
a  specific  200  acres  of  tiie  said  tract  of  709  acres,  including  the  home- 
stead residence  and  some  of  the  tillable  land.  Upon  her  death  in  1902, 
M.  A.  C.  Jennings  left  a  will  which  was  duly  probated  in  which  Ben 
Campbell  was  named  as  independent  executor  and  by  which  she  under- 
took to  dispose  of  the  entire  residue  of  the  community  estate  of  herself 
and  her  deceased  husband,  except  the  200 .  acres  which  she  had  pre- 
viously conveyed  by  deed  to  Mrs.  Borton.  After  giving  small  tracts  of 
land  to  P.  B.  Jennings,  the  children  of  Mrs.  Hardy  and  of  W.  E.  Jen- 
nings to  render  their  shares,  together  with  certain  land  conveyed  to 
those  heirs  by  P.  J.  Jennings  in  his  lifetime,  and  which  was  assumed  to 
be  advancements  to  them,  equal  to  that  of  the  other  four  daughters, 
the  testatrix  divided  the  balance  of  the  land,  509  acres,  equally  between 
her  four  daughters,  Mrs.  Hightower,  Mrs.  Tjockett,  Mrs.  Martin  and 
Mrs.  Thornton. 

This  suit  is  brought  by  P.  B.  Jennings,  a  son,  and  May  Lemmons 
and  Sadie  Hall,  grandchildren,  joined  by  their  husbands,  against  Mrs. 
Borton  and  her  children  and  the  other  heirs  at  law  of  P.  J.  and  M.  A. 
C.  Jennings,  and  Ben  Campbell,  executor  of  Mrs.  Jennings,  to  recover 
and  have  partitioned  among  said  heirs  their  interests  as  heirs  at  law 
of  P.  J.  Jennings  in  said  community  estate. 

In  the  suit  the  execution  and  delivery  of  the  deed  of  M.  A.  C. 
Jennings  to  Mrs.  Borton  and  her  children  is  pleaded,  but  it  is  claimed 
that  the  same  served  only  to  pass  the  one-half  interest  of  M.  A.  C. 
Jennings  in  said  200  acres,  and  it  is  sought  to  recover  and  have  par- 
titioned among  the  heirs  of  P.  J.  Jennings  100  acres  of  said  tract  as 
his  share  thereof.  Plaintiffs  seek  nothing  as  heirs  of  their  mother, 
but  claim  only  their  share  of  their  f ather^s  one-half  of  the  community. 

Mrs.    Hightower,   Mrs.   Lockett,   Mrs.    Thornton   and   Mrs.    Martin 
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made  no  answer.  The  children  of  W.  E.  Jennings  answered  by  general 
demurrer  and  general  denial  and  specially  denied  that  their  father 
had  received  any  advancement  in  his  lifetime.  Mrs.  Borton  and  her 
children  and  Ben  Campbell,  the  executor,  answered  separately;  their 
defense,  so  far  as  is  necessary  to  be  here  shown,  being  that  at  the  death 
of  P.  J.  Jennings  the  community  was  largely  indebted,  and  that  M.  A. 
C.  Jennings,  the  widow,  had  paid  said  indebtedness  out  of  her  separate 
means  and  had  therebv  become  entitled  to  reimburse  herself  out  of 
the  community  estate  for  such  payments,  and  that  the  200  acres  of  land 
conveyed  by  her  to  Mrs.  Borton  was  not  more  in  valpe  than  the  interest 
of  M.  A.  C.  Jennings  in  said  community  estate,  taking  into  the  account 
her  one-half  as  survivor  and  her  interest  on  account  of  said  community 
indebtedness  paid  with  her  separate  means.  It  was  claimed  that  M.  A. 
C.  Jennings  had  appropriated  the  said  200  acres  as  her  share  of  the 
community  and  to  reimburse  herself  for  said  expenditures  by  her,  and 
had  conveyed  the  same  td  Mrs.  Borton. 

Plaintiffs  in  a  supplemental  petition  denied  the  payment  of  com- 
munity debts  by  M.  A.  C.  Jennings  out  of  her  separate  means  and  the 
appropriation  of  the  land  conveyed  to  Mrs.  Borton  and  her  children 
as  reimbursement  therefor,  and  claimed  that  such  indebtedness  had  been 
paid  out  of  community  funds. 

The  principal,  if  not  the  only,  issues  of  fact  in  the  case  were,  as  to 
the  amount  of  community  indebtedness,  and  the  payment  thereof  by 
M.  A.  C.  Jennings  out  of  her  separate  means. 

The  court  found  that  the  200  acres  was  worth  $2,500  and  the  balance 
of  the  land,  509  acres,  was  worth  $1,500 ;  that  Mrs.  Jennings  had  paid 
at  least  $1,200  of  the  community  debts  out  of  her  separate  means;  that 
the  200  acres  was  not  more  in  value  than  her  interest  in  the  community 
estate,  taking  into  consideration  her  one-half  as  survivor,  and  the 
amount  necessary  to  reimburse  her  out  of  the  community  for  the  $1,200 
so  paid,  and  that  she  had  so  appropriated  the  said  200  acres.  The  200 
acres  was  given  to  Mrs.  Borton  as  Mrs.  Jenningsf'  share  in  the  entire 
community  estate,  together  with  the  rent  thereon  since  Mrs.  Jennings^ 
death.  The  heirs  of  W.  E.  Jennings  were  held,  on  account  of  the  ad- 
vancements to  their  father,  to  be  entitled  to  nothing  out  of  the  estate, 
and  the  balance  of  the  community,  consisting  of  the  509  acres  of  land 
and  certain  money  collected  as  rent  thereon  since  Mrs.  Jennings  death, 
was  awarded  in  equal  shares  to  the  plaintiffs  and  the  other  defendants, 
not  including  Mrs.  Borton,  and  certain  other  personal  property  was  di- 
vided one-half  to  the  executor  and  the  other  half  in  equal  shares  to 
the  other  heirs,  not  including  Mrs.  Borton.  Tq  the  executor  was  given 
$215  rent  on  the  homestead  the  last  year  of  Mrs.  Jennings  life.  From 
this  judgment  plaintiffs  appeal. 

In  their  first  and  second  assignments  of  error  appellants  complain  of 
the  action  of  the  court  in  allowing  Mrs.  Borton  to  testify,  over  their 
objection,  as  to  the  delivery  of  the  deed  to  her  by.  her  mother.  In  their 
petition  appellants  claimed  nothing  as  heirs  of  Mrs.  Jennings.  Their 
suit  against  Mrs.  Borton  was  directed  against  her  claim  to  the  entire 
200  acres  under  the  deed.  Mrs.  Borton  claimed  nothing  and  was 
awarded  nothing  except  the  200  acres  under  the  deed.     We  think  the 
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testimony  does  not  come  within  the  provisions  of  article  2302,  Re- 
vised Statutes. 

As  a  further  ground  for  overruling  these  assignments  it  does  not 
appear  that  the  execution  and  delivery  of  the  deed  was  in  issue.  The 
only  issue  was  as  to  the  right  of  Mrs.  Jennings  to  convey  more  than 
her  community  half  of  the  200  acres;  and  further,  the  delivery  of  the 
deed  was  abundantly  proven  by  the  express  provisions  of  Mrs.  Jennings' 
will,  wherein  she  states  that  she  had  delivered  the  deed  to  Mrs.  Borton 
on  the  date  of  its  execution.  If  further  reason  were  needed,  H.  E. 
Borton,  witness  for  appellees,  testified,  without  objection,  that  the  deed 
was  given  to  his  mother,  Leila  E.  Borton,  after  it  was  signed.  The  tes- 
timony as  to  the  delivery  was  not  contradicted  in  any  way. 

By  their  third  and  fourth  assignments  of  error  appellants  assail  the 
action  of  the  court  in  refusing  to  admit  the  testimony  of  Mrs.  Hightower 
and  Mrs.  Thornton  that  upon  the  death  of  P.  J.  Jennings  an  agreement 
had  been  entered  into  between  Mrs.  Jennings  and  the  heirs  that  she 
should  be  allowed  to  retain  possession,  use  and  control  of  all  of  the  com- 
munity property  during  her  life  in  consideration  of  which  she  agreed 
to  pay  the  debts  and  keep  the  property  intact  for  distribution  after 
her  death.  The  witnesses,  who  were  defendants,  were  called  to  testify 
by  plaintiffs,  and  the  testimony  was  objected  to  by  appellees  on  the 
ground  that  the  interest  of  the  witnesses  was  identical  with  that  of 
appellants,  notwithstanding  they  were  named  as  defendants,  and  they 
were  prohibited  from  testifying  under  the  statute  (article  2302,  "Revised 
Statutes)  'and  further  that  there  was  no  pleading  to  authorize  this  tes- 
timony. 

The  first  objection,  we  think,  was  not  good.  The  testimony  was  rele- 
vant only  to  the  issue  as  to  Mrs.  Borton's  rights  under  the  deed  from 
Mrs.  Jennings,  and  to  rebuke  the  claim  made  by  her  and  the  executor 
that  by  payment  of  community  debts  out  of  her  separate  means 
Mrs.  Jennings  had  enlarged  her  interest  in  the  community  estate  to 
the  extent  of  the  value  of  the  200  acres  conveved  to  Mrs.  Borton.  Mrs. 
Borton  set  up  no  claim  except  under  this  deed,  and  the  executor  set  up 
no  claim  to  any  part  of  the  200  acres,  conceding  the  right  of  Mrs.  Borton 
thereto.     (Wagner  v.  Isensee,  33  S.  W.  Bep.,  155.) 

The  second  objection  to  this  testimony,  however,  must  be  sustained. 
There  was  no  pleading  on  the  part  of  appellants  to  authorize  its  con- 
sideration. Appellees  had  answered  setting  out  the  payment  of  com- 
munity debts  by  Mrs.  Jennings  out  of  her  separate  means  which  ap- 
pellants, by  supplemental  petition,  denied.  The  effect  of  the  testimony 
was  to  establish,  not  that  Mrs.  Jennings  had  not  so  paid  the  community 
debts,  but  that  if  she  did  so  she  was  deprived  of  the  right  to  appro- 
priate any  part  of  the  community  estate  to  reimburse  herself  by  the 
agreement  which  it  was  proposed  to  prove  by  the  testimony  objected  to. 
There  is  no  intimation  in  the  pleadings  of  such  claim  on  the  part  of 
appellants.  There  was  no  error  in  sustaining  the  objection  to  the  tes- 
timony on  this  ground,  and  the  assignments  of  error  presenting  the 
point  are  overruled. 

We  will  not  undertake  to  discuss  severally  the  assignments  of  error 
directed  to  the  alleged  errors  in  the  findings  of  fact  of  the  trial  court. 
The  court  found  in  a  general  way,  and  without  pretending  to  be  ex- 


286  Texas  Civil  Appeals  Reports,  Vol.  44.     [November, 

actly  accurate,  that  at  the  death  of  P.  J.  Jennings  there  was  community 
indebtedness  amounting  to  about  $2,148.58  and  that  Mrs.  Jennings 
paid  at  least  $1,200  of  this  indebtedness  out  of  her  separate  estate. 
Neither  of  these  findings  is  against  the  preponderance  of  the  evidence. 
The  latter  finding,  which  is  in  fact  the  one  material  in  the  determina- 
tion of  the  issues  involved,  appears  to  us  to  be  fully  supported  by  the 
evidence  which  seems  to  us  to  show  with  as  much  certainty  and  defi- 
niteness  as  could  have  been  expected,  considering  the  lapse  of  time  since 
the  death  of  P.  J.  Jennings,  that  after  applying  to  the  payments  of  the 
community  debts  whatever  means  were  available  of  the  community 
estate  for  that  purpose,  Mrs.  Jennings  used  as  much  as  $1,200  of  her 
separate  estete  in  payment  of  this  indebtedness.  This  would  be  the 
result  conceding  that  the  rent  due  by  Bowden,  $180,  at  the  death  of 
P.  J.  Jennings,  and  the  net  proceeds  of  the  cotton  crop  of  that  year 
ungathered  at  the  time  of  his  death,  was  community  property.  Whether 
the  latter  passed  with  the  homestead  as  a  part  thereof  it  is  not  necessary 
to  decide.  The  com  ungathered  was  exempt,  as  was  nearly  all  of  the 
personalty,  and  the  cotton  had  to  be  gathered  and  prepared  for  market. 
Some  of  this  indebtedness  was  unquestionably  paid  with  community 
property,  but  we  think  the  evidence  fairly  shows  that  after  this  was 
done  as  much  as  $1,200  was  paid  by  Mrs.  Jennings  out  of  the  rent  of 
land  either  ccJnstituting  the  homestead  or  her  proportion  of  the  com- 
munity estate  after  her  husband's  death,  which  was  her  separate  estate. 
If,  as  we  have  concluded,  these  findings  are  sustained  by  the  evidence, 
other  items  of  such  findings  which  were  not  intended  te  be  and  did  not 
need  te  be  exactly  accurate,  can  not  avail  appellante.  The  evidence 
as  to  the  value  of  the  200  acres  of  land  conveyed  to  Mrs.  Borton  seems 
te  us  te  require  a  larger  valuation  than  that  placed  on  it  by  the  court, 
but  we  can  not  say  that  such  valuation  is  against  the  great  weight  and 
preponderance  of  the  evidence  to  such  an  extent  as  to  authorize  us  to 
substitute  our  judgment  for  that  of  the  trial  court. 

Coming  to  the  legal  proposition  involved,  we  are  of  the  opinion  that 
Mrs.  Jennings,  having  paid  out  of  her  separate  estate  $1,200  of  the 
debts  of  the  community  estate,  had  the  right  to  appropriate  that  much 
in  value  of  the  community  estate  to  reimburse  herself  for  such  payment, 
provided  it  be  done  fairly  and  not  to  the  detriment  of  the  remainder 
of  the  estete.  There  can  be  no  doubt  that  if  she  had  qualified  as  sur- 
vivor of  the  community  under  the  statute  she  could  have  done  so,  and 
it  has  been  held  that  she  would  be  authorized  to  do  so  without  so 
qualifying.  (Leatherwood  v.  Arnold,  66  Texas,  414;  Martin  v.  Mc- 
Allister, 63  S.  W.  Rep.,  624;  Davis  v.  Harmon,  29  S.  W.  Rep.,  492.) 
The  surviving  widow  can  not  be  held  to  be  an  intermeddler  volun- 
terily  paying  a  debt  with  which  she  has  no  concern,  and  when  she  pays 
community  indebtedness  out  of  her  separate  means,  she  will  be  subro- 
gated in  equity  to  the  rights  of  such  creditors.  Having  unquest'onably 
the  right  to  sell  community  property  to  pay  community  debts,  it  will, 
in  substence,  so  far  as  the  rights  of  the  heirs  are  concerned,  accom- 
plish the  same  result  if  she  herself  pays  the  debte  and  tekes  the  property. 
The  law  looks  to  the  substance  and  not  to  the  form  of  such  transacrtions. 
The  statute  of  limitation  pleaded  by  appellants  would  have  no  appli- 
cation. 
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It  is  insisted  by  appellants  that  the  evidence  does  not  show  that  Mrs. 
Jennings  intended  by  the  conveyance  to  Mrs.  Borton  to  appropriate  the 
200  acres  conveyed,  to  reimburse  herself.  There  would  be  much  force 
in  the  contention  if  it  were  a  material  matter.  The  tenor  of  Mrs.  Jen- 
nings^ will,  with  the  deed  to  Mrs.  Borton,  tends  rather  to  support  the 
conclusion  that  she  assumed  to  deal  with  the  entire  community  estate 
as  her  own,  and  to  distribute  it  among  the  heirs  of  herself  and  husband, 
according  to  her  own  ideas  of  their  respective  claims.  However  this 
may  be,  if  she  in  fact,  at  the  date  of  the  deed  to  Mrs.  Borton,  was  en- 
titled to  an  interest  in  the  community  estate  on  account  of  her  pay- 
ment of  the  debts  out  of  her  separate  estate,  as  well  as  her  claim  to  one- 
half  as  survivor  of  the  community,  that  would  be  equal  in  value  to  the 
200  acres,  she  had  a  right  then  to  dispose  of  the  200  acres,  and  this 
regardless  of  what  her  idea  may  have  been  as  to  reimbursing  herself 
thereby  for  her  expenditures  for  the  benefit  of  the  community  estate. 
"This  right  was  recognized  by  the  court  and  by  its  judgment  Mrs. 
Borton  was  awarded  the  200  acres  of  land  conveyed  to  her,  as  the  inter- 
est of  Mrs.  Jennings  in  the  community,  but  was  given  no  interest  as  heir 
of  her  father,  P.  »T.  Jennings,  in  the  remainder  of  the  property,  all  of 
which,  real  and  personal,  was  divided  among  the  other  heirs,  without 
objection  from  Mrs.  Borton. 

Appellants  complain  that  by  taking  the  200  acres  out  as  was  done, 
the  remainder  of  the  land  was  left  in  such  a  shape  as  to  impair 
its  value,  and  evidence  was  introduced  which  supports  this  conclusion, 
particularly  as  to  the  fact  that  40  acres  is  thereby  disconnected  from 
the  remainder  of  the  tract,  and  rendered  of  much  less  value.  There 
is  no  doubt  that  the  right  of  Mrs.  Jennings  to  appropriate  sufficient  of 
the  property  to  make  up  her  share  must  be  exercised  with  due  regard  to 
the  rights  of  the  heirs  in  the  remainder,  and  that  she  could  not  so 
appropriate  a  specific  portion  of  the  land  without  the  consent  of  the 
other  heirs,  as  to  impair  the  value  of  the  remainder,  or  interfere  with 
its  equitable  partition.  It  seems  to  us,  however,  that  whatever  detriment 
there  was  to  the  rights  of  appellants  on  this  account  is  much  more 
than  made  up  by  giving  to  the  six  remaining  heirs  the  entire  remainder 
of  the  property,  including  the  share  to  which  Mrs.  Borton  was  entitled 
as  one  of  the  heirs  of  P.  J.  Jennings.  Our  conclusion  is  that  the  judg- 
ment of  the  trial  court  should  be  affirmed. 

We  can  not  forbear  calling  attention  to  the  fact,  which  is  apparent 
from  the  evidence,  that  if  Mrs.  Jennings  at  the  death  of  her  husband, 
had  insisted  upon  her  plain  legal  rights  and  taken  the  homestead,  the 
exempt  personal  property  and  the  allowance  for  one  year's  support  to 
which  she  was  entitled,  leaving  the  creditors  to  proceed  against  the  re- 
mainder of  the  estate  for  the  satisfaction  of  their  claims,  the  estate 
would  have  been  insolvent  and  there  would  have  certainly  been  nothing 
left  to  divide  among  the  heirs  of  P.  J.  Jennings  at  her  death  except  this 
one-half  interest  in  the  homestead,  to  be  divided  among  the  sevefn  of 
them.  The  estate  being  insolvent  Mrs.  Jennings  would  have  been  en- 
titled absolutely  to  the  exempt  personalty.  It  seems  to  us  that  appel- 
lants can  not  justly  complain  of  the  manner  in  which  she  managed  the 
estate. 

A  ffirmed. 

Writ  of  error  refused. 
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Houston  East  &  West  Texas  Railway  Company  v.  E.  B. 

Adams  et  al. 

Decided  November  23,  1906. 

1. — ^Impeaohing  Witness — ^Immaterial  Xatter. 

In  a  suit  for  damages  for  backing  a  train  upon  and  injuring  an  infant  at  a 
crossing  over  a  railroad  track,  a  witness  for  defendant  testified  that  there  was 
no  man  on  the  rear  end  of  the  train  to  keep  a  lookout  while  the  train  waa 
backing,  but  denied  saying  at  the  time  of  the  accident  that  it  was  the  company's 
fault,  and  that  plaintiff  had  a  good  cause  of  action.  Held,  the  statements  denied 
by  the  witness  were  inadmissible  and  immaterial,  and  impeaching  testimony 
should  not  have  been  admitted.  The  fact  that  the  court  instructed  the  jury  to 
consider  the  impeaching  testimony  for  no  other  purpose  except  as  affecting  the 
credibility  of  the  witness  did  not  cure  the  error. 

2. — Operation  of  Trains — ^Degree  of  Care — ^Dnty  of  Lookout. 

The  operatives  of  railway  trains  are  charged  with  the  general  duty  of  rea- 
sonable lookout,  not  only  to  those  of  right  on  the  track  but  to  trespassers  aa 
well.  If  they  are  derelict  in  this,  even  a  trespasser  may  recover,  unless  his  own 
want  of  care  intervenes. 

8. — Charge — ^Negligence. 

In  a  suit  for  personal  injuries  caused  by  backing  a  train  upon  the  plaintiff 
the  court  charged  the  jury,  in  substance,  that  if  they  found  that  the  defendant 
backed  its  train  against  the  standing  car  which  injured  plaintiff,  and  that  such 
act  constituted  negligence,  they  should  find  for  the  plaintiff.  Held  error,  because 
the  mere  act  of  backing  the  train  against  the  standing  car  could  not  be  negli- 
gence unless  the  act  was  accompanied  by  some  independent  dereliodon  of  duty. 

4. — Charge — Negative  Error. 

In  a  suit  by  one  parent  for  personal  injuries  to  his  child,  a  charge  that  if 
both  parents  were  guilty  of  contributory  negligence  the  parent  suing  could  not 
recover  was  negative  error,  and  should  have  l^n  corrected  by  a  requested  in- 
struction to  the  effect  that  the  contributory  negligence  of  either  parent  would 
defeat  a  recovery. 

6. — ^Injury — Proximate   Cause — ^Undisputed   Fact. 

A  charge  which  submits  as  an  issue  a  fact  about  which  there  can  be  no 
question  under  the  evidence  is  error,  but  only  negative  error. 

6. — ^Publie  Crossing — ^TTser. 

Whether  or  not  the  crossing  of  a  foot  path  over  a  railroad  track  becomes  a 
public  crossing  by  use  of  the  public  is  a  question  of  fact  which  may  be  estab- 
lished by  circumstantial  evidence.     Shiflet's  case  (98  Texas,  331)   distinguished. 

7.— Items  of  Damage — ^Pleading. 

Where  a  parent  sues  for  personal  injuries  to  his  child,  and  alleges  in  gen— 
eral  terms  that,  because  of  its  crippled  condition,  he  will  be  forced  to  incur 
large  and  heavy  expenses  for  its  care,  maintenance  and  education  which  would 
not  have  been  necessary  but  for  the  negligence  of  defendant,  no  particular 
amount  being  stated;  that  he  had  already  incurred  large  expense  for  medioal 
treatment,  medicines  and  nursing  in  the  sum  of  $300,  a  special  exception  to  the 
petition  requiring  the  plaintiff  to  point  out  the  respects  in  which  the  cost  of 
the  education,  care  and  maintenance  of  the  child  would  be  thereafter  increased, 
and  to  itemize  the  amounts  already  expended,  should  have  been  sustained. 

8. — ^Double  Damages — Charge. 

Where  the  amount  of  the  verdict  is  issuable  on  the  record,  a  charge  allow- 
ing double  damages  in  a  suit  for  personal  injuries  is  reversible  error.  Chaxge 
considered,  and  held  subject  to  this  objection. 
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9. — Charge — ^Amount  Claimed. 

In  a  damage  suit  an  instruction  that,  under  a  given  state  of  facts,  the  jury 
might  find  for  the  plaintiff  any  amount  not  exceeding  the  amount  claimed  in  the 
petition  naming  it  is  generally  condemned  as  tending  to  impress  the  jury  that, 
in  the  opinion  of  the  court,  such  a  stun  might  he  awarded  under  the  evidence. 

Appeal  from  the  District  Court  of  San  Jacinto  County.  Tried  below 
before  Hon.  G.  T.  Tumley. 

Baker,  Botts,  Parker  &  Garwood,  J.  C.  Feagin  and  C.  L.  Carter, 
for  appellant. — It  is  error  for  the  court  to  permit  the  introduction  of 
evidence  to  impeach  a  witness  on  irrelevant,  immaterial  or  collateral 
matters.  Drake  v.  State,  15  S.  W.  Rep.,  727;  Davis  v.  State,  20 
S.  W.  Sep.,  923;  Wilson  v.  State,  38  S.  W.  Rep.,  611;  Cogdell  v. 
State,  63  S.  W.  Rep.,  646;  Sauaders  v.  City  Ry^,  etc.,  41  S.  W.  Rep., 
1033;  1  Greenleaf,  sec.  449-462;  1  Whart.  Ev.,  551;  Whart.  Cr.  Ev., 
482. 

To  admit  evidence  of  a  contradictory  statement  the  impeaching  evi- 
dence must  be  inconsistent  with  the  witness's  statement  on  the  stand. 
Hall  V.  Simmons,  24  Texas,  229. 

It  is  not  admissible  to  impeach  a  witness  on  an  immaterial  matter. 
Gulf,  C.  &  S.  P.  Ry.  V.  Kizziah,  86  Texas,  92;  Croft  v.  Smith,  51  S. 
W.  Eep.,  1090;  Gulf,  C.  &  S.  F.  Ry.  v.  Coon,  69  Texas,  734;  Texas 
&  Pac.  Rv.  V.  Phillips,  91  Texas,  278;  Smye  v.  Groesbeck,  7  Texas 
Ct.  Eep.,  482. 

The  rule  is  laid  down  in  the  English  case  of  Attorney  General  v. 
Hitchcock,  1  Exch.,  99,  by  Pollock  Chief  Baron,  as  follows:  In  order 
to  be  admissible  as  impeaching  evidence  it  must  appear  that  the  fact 
offered  could  have  been  shown  in  evidence  independently  of  the  con- 
tradiction in  support  of  the  plea  of  the  party  offering  it.  This  is  the 
rule  that  seems  to  have  been  universally  adopted.  See  decisions  of 
Court  of  Criminal  Appeals  above  cited. 

Where  actual  damages  are  claimed  which  do  not  necessarily  result 
from  the  act  complained  of,  the  items  of  such  damages  must  be  specifi- 
cally pleaded,  and  the  amount  thereof  stated,  so  as  to  apprise  the  oppo- 
site party  of  the  amount  and  character  of  damages  that  will  be  proved. 
Oriental' Co.  v.  Barclay,  41  S.  W.  Rep.,  122;  Neville  v.  Mitchell,  6G 
S.  W.  Rep.,  580;  Sedberry  v.  Verplanck,  31  S.  W.  Rep.,  242;  Texas  & 
Pac.  Ry.  V.  Currv,  64  Texas,  87;  Missouri  Pac.  Ry.  v.  Mitchell,  75 
Texas,  80. 

It  was  error  in  defining  contributory  negligence  of  the  child  to  submit 
in  connection  therewith  the  issue  of  proximate  cause,  for  the  reason  that 
if  her  act  in  stepping  upon  the  defendant's  track  at  the  time  she  did 
was  negligence,  it  follows,  as  a  matter  of  law,  that  it  was  the  proximate 
cause  of  the  injury,  and  submitting  the  question  as  one  of  fact  to 
the  jurv  is  misleading  and  confusing.  Texas  &  Pac.  Ry.  v.  McCov,  90 
Texas,  264;  Gulf,  C.  &  S.  F.  Ry.  v.  Rowland,  90  Texas,"  365;  Culpepper 
V.  I.  &  G.  N.  Ry.,  90  Texas,  627. 

The  charge  is  erroneous,  in  that  it  permits  a  recovery  in  behalf  of 
the  plaintiff  without  regard  to  the  question  whether  she  was  a  licensee 
Vol.  XLIV.  Civil— 19. 
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or  a  trespasser  on  the  defendant's  track  at  the  time  of  the  injury.    St. 
Louis  S.  W.  Ey.  v.  Shiflet,  98  Texas,  331. 

The  charge  is  erroneous,  and  permits  a  double  recovery  for  the  plain- 
tiff, in  that  it  allows  a  recovery  for  each  of  the  following  things  already 
sustained  by  her:  (a)  physical  pain;  (b)  suffering;  (c)  mental  an- 
guish; (d)  discomfort;  (e)  annoyance;  (f)  mortification;  and  also  per- 
mits a  double  recovery  for  damages  which  she  may  in  the  future  sus- 
tain by  reason  of  the  same  items,  and  (a)  for  general  impairment  of 
her  ability  to  follow  the  interest  and  pursuits  of  other  girls;  (b)  gen- 
eral impairment  of  her  ability  to  enjoy  life;  (c)  decreased  capacity  to 
fill  the  place  and  perform  the  services  and  duties  after  her  majority 
that  she  otherwise  might  have  been  but  for  the  injury.  Houston  St.  Ry. 
V.  Eeichart,  87  Texas,  546 ;  Missouri,  K.  &  T.  Ry.  v.  Hannig,  91  Texas, 
349 ;  St.  Louis  S.  W.  Rv.  v.  Highnote,  74  S.  W.  Rep.,  920 ;  Texas  Cent 
Ry.  V.  Brock,  31  S.  W.  Rep.,  500. 

Hutcheson,  Campbell  &  Hutcheson,  for  appellees. — ^That  each  rail- 
road company  is  obligated  to  maintain  a  lookout  at  all  places  where  it 
might  be  expected  that  persons  would  cross  its  tracks.  Gulf,  C.  &  S. 
F.  V.  West,  36  S.  W.  Rep.,  102;  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Letsch, 
55  S.  W.  Rep.,  585 ;  affirmed  in  56  S.  W.  Rep.,  1134 ;  St.  Louis  S.  W. 
Ry.  V.  Bowles,  72  S.  W.  Rep.,  452;  Texas  &  P.  v.  Watkins,  88  Texas, 
20 ;  Houston  &  T.  C.  Ry.  v.  Boozer,  70  Texas,  537 ;  St.  Louis  &  T.  Ry.  v. 
Crosnoe,  72  Texas,  82. 

The  testimony  of  Booth  did  not  offer  a  single  fact  to  excuse  defend- 
ant's negligence.  He  did  not  offer  to  prove  that  the  defendant  main- 
tained any  lookout  except  for  the  public  crossing  south  of  the  depots 
and  testified  that  from  where  he  was  before  he  made  the  coupling,  he 
could  not  and  did  not  see  the  child,  and  therefore  defendant  has  suf- 
fered nothing  by  his  impeachment.  Wilson  v.  State,  38  S.  W.  Rep., 
611. 

If  the  court  did  err  in  the  paragraph  complained  of  in  the  eighth 
and  twelfth  assignments,  same  was  not  prejudicial  error,  because,  imder 
the  facts  in  this  case,  it  clearly  appears  that  the  child  was  not  guilty  of 
contributory  negligence.  Beisiegel  v.  New  York  Central  Ry.  Co.,  34 
N".  Y.,  624 ;  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Letsch,  55  S.  W.  Rep.,  585 ; 
St  Louis  S.  W.  Ry.  v.  Bowles,  72  S.  W.  Rep.,  453. 

The  charge  of  the  court  complained  of  is  not  error,  because  the  facts 
in  this  case  show  a  continuous,  open  and  notorious  use  of  the  track  at 
the  place  where  the  child  was  hurt,  and  show  conclusively  that  the  rail- 
road company  actually  knew  its  existence.  St.  Louis,  S.  W.  Rv.  v. 
Shiflet,  98  Texas,  331. 

GILL,  Chief  Justice. — Ifaomi,  the  seven  year  old  child  of  E.  B. 
Adams,  had  her  foot  crushed  by  one  of  the  cars  of  the  Houston,  East 
&  West  Texas  Railway  Company  and  he  has  sued  for  himself  and  as 
next  friend  of  his  child  and  seeks  to  recover  damages  therefor  on  the 
theory  that  the  injury  was  the  result  of  the  negligence  of  the  train 
operatives  in  failing  to  give  warning  to  keep  a  proper  lookout. 

The  defendant  answered  by  general  denial  and  pleaded  contributory 
negligence  on  the  part  of  the  parents  in  sending  her  upon  an  errand 
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which  required  her  to  cross  the  railway  track  at  a  dangerous  point. 
CoDftributory  negligence  on  the  part  of  the  child  was  also  interposed 
against  the  suit  in  behalf  of  the  child^  as  well  as  the  suit  in  behalf  of 
the  parents. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  $10,000  in 
favor  of  the  child  and  $4,000  for  the  parents.  The  company  has  ap- 
pealed and  here  assails  the  result  upon  various  grounds. 

The  following  statement  of  the  facts  will  be  sufficient  for  the  pur- 
poses of  this  opinion:  At  the  time  of  the  accident  out  of  which  this 
litigation  arose,  E.  B.  Adams  and  family  lived  in  Shepherd,  a  village 
of  three  or  four  hundred  inhabitants.  Defendants'  line  of  railway 
passed  through  Shepherd  and  on  the  occasion  in  question  one  of  its 
freight  trains  was  engaged  in  taking  on  some  cattle  from  the  stock- 
pens  at  that  point.  The  event  was  generally  known  in  the  town  and  had 
attracted  a  considerable  crowd  about  the  stockpens  where  the  loading 
was  in  progress.  The  main  line  of  the  defendant  runs  south  of  the 
depot  A  switch  track  lies  immediately  south  of  that.  Iforth  of  the 
depot  is  a  switch  track  known  as  the  house  track.  Standing  on  this 
were  some  loose  freight  cars  not  intended  to  be  incorporated  in  the  train 
and  not  connected  with  each  other.  The  stock  pens  were  considerably 
east  of  the  company's  depot  and  considerably  east  of  the  point  where 
the  loose  cars  were  standing.  At  a  point  just  at  the  southwest  end  of  one 
of  the  loose  cars  a  path  crossed  the  tracks.  This  crossed  at  a  point 
about  200  yards  northeast  of  the  depot  and  was  used  by  those  residing 
on  the  south  side  of  the  track  to  reach  the  stores  on  the  north.  Prom 
Adams'  residence  on  the  south  to  Smith's  store  on  the  north  the  path 
led  in  almost  a  direct  line.  There  was  a  crossing  a  considerable  distance 
northeast  of  the  path.  The  nearest  crossing  southwest  of  the  path  was 
just  west  of  the  depot.  The  freight  train  in  question  was  pointing  north- 
east, and  when  a  cattle  car  was  loaded  it  would  be  shoved  down  by  the 
engine  on  the  house  track.  The  loading  had  been  going  on  for  several 
hours  and  several  cars  had  been  so  placed  but  none  had  been  shoved 
against  the  standing  cars.  About  10 :30  a.  m.,  the  mother  of  Naomi  sent 
the  child  from  her  residence  across  to  Smith's  store  to  buv  some  meat. 
When  the  child  reached  the  intersection  of  the  path  and  track  she  under- 
took to  cross  at  the  southwest  end  of  the  standing  car.  The  train  at 
that  instant  was  shoved  against  the  standing  car  and  the  child  was 
knocked  down  and  injured  as  alleged. 

There  is  evidence  tending  to  show  that  the  path  wa5  commonly  used 
by  the  residents  of  the  town  as  a  foot  crossing  at  that  point,  and  this 
with  the  knowledge  and  acquiescence  of  the  defendant.  In  view  of  the 
disposition  of  this  appeal  we  do  not  detail  the  evidence  bearing  upon 
the  point.    It  was  sufficient  to  authorize  the  submission  of  the  issue. 

The  house'  track  was  curved  and  the  engine  so  far  away  from  the 
point  of  the  accident  that  neither  the  engineer  nor  the  fireman  could 
have  seen  the  approach  of  the  child.  The  crew  was  short  one  brakeman, 
and  Booth,  a  volunteer,  was  acting  for  the  moment  as  rear  brakeman  by 
consent  of  or  at  the  request  of  the  conductor.  The  latter  was  keeping 
no  lookout  to  the  rear.  Booth  swore  that  he  had  a  position  either  on  the 
ground  or  on  the  train  about  three  cars  from  the  one  that  struck  the 
child,  but  that  he  had  been  instructed  to  watch  the  crossing  south  of  the 
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depot.  None  of  the  operatives  saw  the  child  and  none  pretend  to  have 
been  keeping  either  a  general  lookout  along  the  house  track  or  watching 
the  point  at  which  the  path  crossed  the  tracks.  They  all  swore  it  was 
not  regarded  as  a  public  crossing.  There  is  evidence  to  the  effect  that 
the  approach  of  the  train  was  not  heralded  either  by  the  bell  or  whistle 
and  that  the  only  warning  given  of  the  fact  that  it  was  in  motion  was  the 
usual  noise  made  by  a  slowly  moving  train.  The  company  had  no  man 
on  the  rear  car  of  tiie  moving  train  nor  at  the  south  end  of  the  standing 
car  to  look  out  for  persons  on  the  track. 

Booth  was  called  as  a  witness  for  defendant,  and  in  impeachment  of 
him  plaintiff  sought  to  show  by  other  witnesses  that  on  the  day  of  the 
accident  Booth  stated  to  E.  B.  Smith  and  others  that  it  was  "the  rail- 
road company's  fault  and  that  Adams  had  a  good  cause  of  action  against 
defendant"  and  that  "it  Avas  the  railroad's  fault  as  they  had  no  one  on 
the  rear  of  the  train  to  look  out  for  people  crossing  the  track.*'  The 
witnesses  so  deposed  over  the  objection  of  defendant  and  the  matter  is 
presented  as  error  in  the  first,  second  and  fourth  assignments.  The 
point  made  is  that  a  witness  can  not  be  contradicted  on  immaterial 
matters.  The  principle  invoked  is  well  settled,  and  seems  to  be  applicable 
to  the  testimony  objected  to.  The  fact  that  he  thought  the  company 
liable  could  not  have  been  admissible  under  any  circumstances  as  the 
liability  of  the  company  was  the  very  meat  of  the  inquiry;  as  was  also 
the  question  whether  the  company  was  negligent  in  failing  to  have  a 
man  on  the  rear  car  to  keep  a  lookout  behind  the  backing  train.  He  did 
not  testify  that  the  defendant  had  a  man  on  the  rear  car  of  the  train, 
but  testified  to  the  contrary,  so  it  was  contradictory  of  none  of  his  testi- 
mony. 

Appellee  contends  the  answers  were  admissible  as  showing  a  change 
of  frftnt  on  the  part  of  the  witness  and  in  that  way  affecting  his  credi- 
bility. Counsel  cites  no  authority  in  support  of  his  proposition,  and  we 
are  unable  to  perceive  upon  what  ground  it  is  permissible  to  get  im- 
material statements  of  a  witness  before  a  jury  in  order  to  show  a  change 
of  front  on  the  part  of  the  witness.  It  is  charged  that  Booth  said  there 
was  no  lookout  on  the  rear  car.  Booth  so  testifies.  In  this  respect  he 
has  not  changed  front.  Why  then  the  necessity  and  where  the  justifica- 
tion for  showing  that  he  made  a  like  statement  to  others,  a  fact  which 
he  denies  and  about  which  the  other  witnesses  dispute  him. 

The  court  distinctly  instructed  the  jury  in  writing  that  they  should 
consider  this  testimony  for  no  purpose  except  insofar  as  in  their  judg- 
ment it  might  bear  upon  the  credibility  of  Booth,  and  appellee  insists 
that  this  instruction  rendered  the  error,  if  any,  harmless.  We  can  not 
assent  to  this.  The  fact  remains  that  Booth  testified  to  the  absence  of  a 
lookout  on  the  rear  car  and  the  fact  remains  also  that  the  jury  were  in- 
structed that  they  might  consider  the  impeaching  testimony  in  arriving 
at  a  just  estimate  of  the  weight  and  credibility  of  Booth's  general  evi- 
dence. 

The  third  assignment  presents  further  matter  of  the  same  nature  and 
is  also  sustained. 

By  the  sixth  assignment  the  language  of  plaintiff's  counsel  in  argu- 
ment to  the  jury  is  complained  of.  We  do  not  approve  the  use  of  the 
abusive  terms  indulged  in  by  counsel,  but  do  not  regard  it  as  of  sufficient 
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gravity  to  influence  the  rewilt  of  this  appeal.  We  refer  to  the  assign- 
m^it  and  express  our  disapproval  in  order  to  prevent  its  recurrence 
upon  another  trial. 

Under  the  ninth  assignment  appellant  complains  of  the  following 
paragraph  of  the  court^s  charge:  "The  duty  of  defendant  in  this  case 
was  to  use  that  care  in  the  operation  of  its  train  at  the  place  and  time 
of  the  accident  which  an  ordinarily  prudent  person  would  have  used 
under  the  same  or  similar  circumstances  to  prevent  injury .^^  The  objec- 
tion urged  against  this  charge  is  that  it  imposes  the  duty  of  care  upon 
the  company  irrespective  of  the  conduct  of  the  injured  party,  and  not- 
withstanding the  jury  may  have  found  that  there  was  no  crossing  at  the 
point  where  the  accident  occurred.  The  charge  announced  the  correct 
rule.  It  was  laid  down  in  Sympkins  case,  64  Texas,  618,  that  the  operar 
tives  of  a  railway  train  owed  the  general  duty  of  reasonable  lookout  not 
only  to  those  of  right  on  the  track  but  to  trespassers  as  well.  That  if  in 
this  the  operatives  were  derelict  a  recovery  would  be  denied  to  a  tres- 
passer, not  because  the  railway  company  was  acquitted  of  wrong,  but 
because  the  trespasser's  own  want  of  care  intervened.  The  doctrine  was 
there  announced  that  an  adult  who  had  gone  upon  the  track  a  trespasser 
might  nevertheless  recover  if  while  on  the  track  he  was  providentially 
stricken  down,  and  the  company  by  failing  to  discharge  the  general  duty 
of  lookout  had  injured  him.  The  doctrine  is  recognized  in  Watkins 
case,  88  Texas,  20,  in  which  the  authorities  are  again  reviewed,  and  so 
far  as  we  know  the  rule  is  not  open  to  question  in  this  State.  Certainly 
Sailway  Company  v.  Shiflet,  98  Texas,  331,  is  not  in  conflict  with  the 
two  cited  cases.  Indeed,  at  page  332  Justice  Brown  recognizes  the  rule 
above  announced,  gives  the  reason  for  it  and  makes  the  distinction.  In 
that  case  Shiflet  was  held  to  be  of  such  an  age  that  his  discretion  and 
knowledge  of  the  danger  of  going  to  sleep  upon  a  railway  track  was  not 
open  to  question.  So  of  course  his  right  upon  the  track  was  a  matter 
for  inquiry.  In  the  case  before  us,  if  it  could  not  be  held  that  Naomi's 
tender  age  conclusively  placed  her  in  the  category  of  those  incapable  of 
contributory  negligence,  it  is  certainly  true  that  the  issue  was  in  the 
case,  and  that  the  possession  of  that  discretion  on  her  part  was  a  thing 
to  be  shown  by  defendant.  If  she  was  too  young  to  be  held  responsible 
for  her  own  conduct  the  question  is  not  whether  tiie  company  owed  her  a 
duty,  but  whether  that  duty  was  discharged  by  maintaining  a  reasonable 
lookout  under  all  the  circumstances  of  the  situation. 

The  question  of  crossing  vel  nan  can  aflfect  only  her  right  to  be  there 
and  to  cross  at  that  point,  and  if  the  evidence  did  not  take  her  out  of 
tiie  category  of  irresponsible  infants  the  question  of  a  crossing  vel  non 
was  not  in  the  case  except  insofar  as  it  might  affect,  not  the  degree  of 
care  imposed  by  law,  but  the  measure  of  caution  which  under  the  cir- 
cumstances an  ordinarily  pnident  person  would  have  exercised  in  main- 
taining a  proper  lookout  at  that  point.  This  view  of  the  case  was  properly 
submitted  and  the  assignments  assailing  the  charge  of  the  court  on  this 
point  and  on  the  degree  of  care  imposed  by  law  upon  the  diild  are  over- 
raled. 

The  fifth  proposition  under  the  tenth  assignment  presents  what  ap- 
pears to  us  a  just  criticism  of  the  part  of  the  charge  therein  assailed. 
The  tenth  assignment  is  an  assault  on  that  part  of  the  court's  charge 
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which  submits  to  the  jury  categorically  the  theories  upon  which  they  may 
find  for  plaintiff.  In  the  fifUi  subdivision  the  jury  are  instructed,  in 
substance,  that  if  they  find  that  the  defendant  backed  its  train  against 
the  standing  car  which  injured  the  child  and  that  such  act  constituted 
negligence  they  would  find,  for  plaintiff.  Under  the  fifth  proposition 
appellant  complains  that  the  paragraph  is  erroneous  because  in  no  event 
could  the  mere  act  of  backing  the  train  against  the  standing  car  be  negli- 
gence unless  the  act  was  accompanied  by  excessive  speed  or  failure  to 
give  warning  or  to  keep  a  proper  lookout.  Under  the  paragraph  referred 
to  the  jury  were  permitted  to  find  for  plaintiff  though  the  company  may 
have  done  no  other  act  than  that  of  backing  the  cars  against  a  standing 
car.  Certainly  if  that  act  was  not  marked  by  some  independent  dere- 
liction of  duty  there  could  bo  no  liability.  It  may  be  that  in  the  light  of 
the  entire  charge  the  matter  complained  of  is  not  harmful.  We  dispose 
of  the  proposition  in  view  of  another  trial.  The  other  propositions  pre- 
sented under  the  tenth  assignment  are  overruled. 

The  apparent  assumption  on  the  part  of  the  court  that  the  child  had 
a  right  to  cross  at  that  point  is  cured  by  the  close  of  the  paragraph  re- 
ferring the  jury  to  other  paragraphs  for  instructions  as  to  the  defenses 
which,  if  found  to  exist,  would  defeat  a  recovery. 

,  By  the  eleventh  assignment  appellant  complains  of  the  part  of  the 
charge  in  which  the  jury  are  instructed  that  if  both  the  parents  of  the 
child  were  negligent  in  allowing  the  child  to  go  upon  the  track  the  plain- 
tiff could  not  recover  for  himself.  The  objection  is  that  the  negligence 
of  both  parents  is  required  to  defeat  their  recovery,  whereas  the  negli- 
gence of  either  was  sufficient.  As  a  matter  of  fact  the  father  was  not  at 
home  and  there  was  no  evidence  of  negligence  on  his  part.  The  error 
however  is  negative  at  most  and  had  the  defendant  wished  the  separation 
of  the  issues  a  charge  should  have  been  requested'  covering  the  point. 
The  error  was  in  fact  against  the  plaintiff. 

The  second  proposition  under  this  assignment  complains  of  this 
portion  of  the  charge  because  it  also  submits  as  an  issue  whether  if 
the  child  was  negligent  her  act  was  the  proximate  cause  of  her  injury 
when  in  fact  there  could  be  no  question  upon  the  point.  Tliis  was  error 
under  the  authorities,  but  falls  also  within  the  negative  class.  (Park 
V.  San  Antonio  Traction  Co.,  94  S.  W.  Eep.,  331.)  We  do  not  agree 
with  appellant  that  the  error  was  repeated  in  affiitnative  form  in  the 
paragraph  of  the  charge  to  which  the  twelfth  assignment  is  addressed. 

In  paragraph  twelve  of  the  charge  the  court,  upon  the  tiieory  that  the 
child  was  old  enough  to  become  a  trespasser  and  to  be  guil^  of  con- 
tributor}' negligence  in  going  upon  a  part  of  appellant^s  track  where 
she  had  no  right  to  be — submitted  the  issue  of  public  crossing  vel  non 
at  the  point  where  the  path  crossed  the  tracks.  The  appellant  contends 
that  under  the  doctrine  laid  down  in  Shiflet's  case,  98  Texas,  331,  the 
evidence  did  not  present  the  issue.  In  the  case  cited  the  plaintiff  sought 
to  prove  that  the  public  by  use  without  protest  from  defendant  had 
acquired  the  right  to  use*  the  center  of  about  half  a  mile  of  its  main 
track  as  a  footpath.  The  Supreme  Court  held  that  notwithstanding  such 
use  the  mere  silence  of  the  company  would  not  establish  the  right.  But 
certainly  the  court  did  not  intend  to  overthrow  the  line  of  cases  holding 
that  the  right  of  the  public  to  cross  directly  across  the  track  at  a  par- 
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ticnlar  point  and  the  assent  of  the  company  might  be  established  by 
dixmmstantial  evidence.  We  have  no  difficulty  in  distinguishing  the 
two  kinds  of  cases. 

The  other  objectioiis  to  this  paragraph  are  also  without  merit. 

The  third  proposition  is  not  a  fair  interpretation  of  the  charge. 

Under  the  fifth  assignment  appellant  assails  the  action  of  the  trial 
court  ill  overruling  special  exceptions  to  the  sixth  paragraph  of  the  peti- 
tion upon  which  the  cause  was  tried.  In  the  pleading  oonjplained  of  the 
plaintiff^  E.  B.  Adams,  in  support  of  his  own  right  to  recover,  and  in 
eniuneration  of  special  damage  flowing  to  him  by  reason  of  the  injury 
to  his  child,  alleged  in  substance  that  because  of  her  crippled  condition 
he  will  be  forced  to  incur  large  and  heavy  expense  for  her  care  and 
maintenance  and  education  which  he  would  not  have  been  compelled  to 
incur  but  for  the  negligence  of  the  company,  no  amount  being  stated; 
that  he  has  already  been  forced  to  incur  large  expense  for  medical  treat- 
ment^ medicine  and  nursing  in  the  sum  of  $300.  For  himself  he  asks 
the  sum  of  $10,000  as  an  amount  sufficient  to  cover  his  entire  loss.  By 
special  exception  the  appellant  demanded  that  the  plaintiff  should  point 
out  the  respects  in  which  the  cost  of  her  education,  care  and  maintenance 
will  be  thereafter  increased.  Also  that  he  allege  what  he  had  been  out 
for  physicians  fee,  for  medicine  and  for  nursing,  and  allege  that  the 
sums  were  reasonable  in  order  that  defendant  might  prepare  to  ^  meet 
and  contest  the  issue  thus  tendered.  The  court  overruled  tiie  exception, 
and  in  this  we  think  he  erred.  Under  the  simplest  rule  of  pleading  the 
defendant  was  entitled  to  have  this  part  of  the  demand  itemized.  The 
assignment  is  sustained.  The  same  point  is  raised  on  the  introduction 
of  evidence  upon  these  issues  and  the  charge  of  the  court,  and  what  has 
been  said  upon  the  one  disposes  of  the  others. 

On  the  measure  of  damages  for  the  child  the  coiirt  charged  the  jury 
as  follows :  ^Tff  you  find  for  the  plaintiff,  Naomi  Adams,  then  you  will 
find  for  the  plaintiff  as  next  friend  for  the  minor  child,  Naomi  Adams, 
for  her  use  and  benefit,  whatever  sum  of  money  in  your  judgment  will 
compensate  her  for  the  physical  pain,  suffering,  mental  anguish,  dis- 
comfort, annoyance  and  mortification,  if  any,  already  suffered  by  her 
by  reason  of  said  injuries,  if  any,  and  which  she  may  in  future  suffer,  if 
any,  and  for  general  impairment  of  her  ability  to  follow  the  interest 
and  pursuits  of  other  girls,  if  any,  together  with  the  general  impairment 
of  her  ability  to  enjoy  life,  if  any,  and  for  her  decreased  capacity,  if 
any,  to  fill  the  place  and  perform  the  services  and  duties  after  her 
majority  she  would  have  been  competent  to  perform  but  for  the  injuries 
sustained  bv  her,  if  anv,  which  sum  in  no  event  to  exceed  the  sum  of 
twenti'-five  thousand  dollars.^*  The  point  that  it  is  misleading  in  that 
it  allows  double  damages  is  we  think  well  taken.  While  we  think  it  ex- 
tremely doubtful  whether  a  jury  of  average  intelligence  is  ever  in  fact 
misled  by  such  charges  it  seems  to  be  well  established  that  such  charges 
require  a  reversal  where  the  amount  of  the  verdict  is  issuable  on  the 
record.  (Houston  Street  Ry.  v.  Eeichart,  87  Texas,  546;  Butchers  case, 
12  Texas  Ct.  Sep.,  115;  Perry's  case,  10  Texas  Ct.  Eep.,  669;  Nesbit's 
case,  13  Texas  Ct.  Rep.,  656 ;  Hannig's  case,  91  Texas,  349 ;  Highnote's 
case,  74  S.  W.  Rep.,  920;  Brock's  case,  31  S.  W.  Rep.,  500.) 

We  call  attention  also  to  the  fact  that  the  mention  in  the  charge  of  the 
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amount  claimed  in  the  petition  has  been  generally  condemned  as  tending 
to  impress  the  jury  that  in  the  opinion  of  the  judge  such  a  sum  might 
be  awarded  under  the  evidence.  (Newman  v.  Dodson,  61  Texas,  98; 
Brunswig  v.  White,  70  Texas,  512.)  For  reasons  given  in  the  cases  cited 
it  is  not  reversible  error  in  this  cause. 

None  of  the  other  assignments  require  our  notice.  If  they  present 
error  they  have  not  influenced  the  disposition  of  this  appeal  and  the 
points  will  not  likely  arise  upon  another  trial.  For  the  reasons  given 
both  the  judgment  for  the  plaintiff  and  for  him  in  behalf  of  his  child 
are  reversed  and  the  cause  remanded.       * 

Reversed  and  remanded. 


Texas  &  Pacific  Railway  Company  v.  E.  J.  Leggett. 

Decided  November  24,  1906. 

1. — Sale  of  Cattle — ^Prloe-— Evidence. 

A  witness  for  the  plaintiff  as  to  the  prices  at  which  certain  cattle  were  M^d 
by  a  commission  company  admitted,  on  cross-examination,  that  he  testified  from 
records  kept  by  the  company,  which  records  were  made  by  a  clerk  of  the  com- 
pany upon  information  furnished  by  the  witness,  that  he  was  obliged  to  consult 
said  records,  and  that  he  only  knew  that  said  records  were  correct  because  the 
clerk  who  made  them  was  entrusted  with  that  duty.  Held,  the  testimony  should 
have  been  excluded  on  objection  that  the  witness  was  not  testifying  from  his 
own  knowl^ge,  but  from  records  not  made  by  the  witness.  Texas  &  P.  Ry.  Co. 
V.  L^;gett  (12  Texas  Ct.  Rep.,  919)  followed. 

8. — ^No  luue—Evldenoe. 

Where  there  was  no  evidence  that  cattle  shipped  to  market  failed  to  arrire 
in  time  to  get  a  "fill"  before  being  weighed,  it  was  error  to  admit  evidence  as  to 
the  increase  of  weight  by  a  "fill.'' 

8. — Supposititious  Case-— Error. 

Where  the  weight  of  calves  included  in  a  shipment  of  cattle  was  agreed 
upon,  it  was  error  to  admit  testimony  as  to  the  shrinkage  during  transportatioa 
of  calves  of  a  different  weight. 

Appeal  from  the  County  Court  of  Mitchell  County.  Tried  helow  be- 
fore Hon.  W.  B.  Crockett. 

Ed.  W,  Smith,  for  appellant. 

Thurmond  £  Sandusky,  for  appellee. 

SPEEB,  Associate  Justice. — ^This  is  a  suit  instituted  by  appeUec 
against  appellant  to  recover  damages  for  negligence  resulting  in  injury 
to  a  shipment  of  cattle.  From  ai  judgment  against  it  in  the  sum  of 
$103.27  the  defendant  has  appealed. 

On  the  trial  the  witness  Daggett  was  permitted  to  testify  in  behalf  of 
the  plaintiff  that  of  the  shipment  twelve  calves  sold  at  $2.40  per  cwt.,  two 
cows  for  the  sum  of  $2.50,  and  one  cow  for  the  sum  of  $1.50.  To  the 
introduction  of  this  testimony  appellant  objected  for  the  reasons  *'that 
said  witness  was  not  testifying  as  to  said  facts  of  his  own  knowledge, 
but  from  records,  and  that  such  records  were  not  made  by  the  witness 
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but  by  some  one  else,  and  that  said  testimony  had  been  held  by  the  Court 
of  Civil  Appeals  for  the  Fourth  Supreme  Judicial  District  to  be  inad- 
missible/^ And  for  the  purpose  of  supporting  its  objection,  appellant 
introduced  before  the  court  the  following  answers  of  the  witness  to  cross 
interrogatories  propounded  to  him :  "I  am  testifying  from  records  which 
are  kept  by  the  North  Texas  Live  Stock  Company,  which  records  were 
made  by  a  clerk  in  the  employment  of  said  company  upon  information 
furnished  by  me,  and  I  am  obliged  to  consult  said  records  and  am  testify- 
ing from  said  records,  a  copy  of  which  is  attached  to  my  depositions; 
John  P.  Grant  made  out  the  records  referred  to  on  information  furnished 
him  by  me  as  salesman.  As  to  how  I  should  know  that  said  records  are 
correct,  I  can  only  say  that  John  P.  Grant  is  entrusted  with  that  duty, 
the  same  as  I  am  with  selling  the  cattle,  and  there  would  be  no  occasion 
for  misrepresentation  on  the  part  of  either  of  us/'  We  think  the  objec- 
tions made  should  have  been  sustained.  We  can  not  distinguish  this 
from  the  question  of  law  decided  as  to  the  same  point  upon  the  former 
appeal  of  this  case  to  the  Court  of  Civil  Appeals  of  the  Pourth  Supreme 
Judicial  District.  (Texas  &  P.  Rv.  Co.  v.  Leggett,  12  Texas  Ct.  Eep., 
919.  See  also  Pt.  Worth  &  E.  G.  Ey.  Co.  v.  Cauble,  15  Texas  Ct.  Eep., 
93.)  The  fact  that  there  waa  an  agreement  with  reference  to  the  weights 
of  the  cattle  could  not  affect  the  error  of  admitting  illegal  evidence  upon 
the  material  point  of  the  prices  at  which  they  sold.  The  same  error  was 
committed  with  reference  to  the  testimony  of  the  witness  Thomas.  In 
neither  instance  does  the  witness  attempt  to  say  that  he  knows  or  ever 
knew  that  the  records  were  correct,  but  at  most,  only  that  he  believes 
th^m  to  be  correct  because  of  his  confidence  in  the  integrity  of  another, 
who  made  them.  The  cross  examination  indicates  clearly  that  the  witness 
was  attempting  to  reproduce  the  contents  of  a  record,  as  to  the  correct- 
ness of  which  he  would  not  vouch. 

Our  examination  of  the  statement  of  fa<;ts  has  failed  to  disclose  that 
any  witness  testified  that  the  cattle  involved  did  not  reach  their  destinar 
tion  in  time  to  get  a  ''fill,''  or  that  they  in  fact  failed  to  get  such  "fill" 
before  they  were  sold,  and  it  was  therefore  error  to  permit  the  witness 
Coggin  to  testify  as  an  expert  that  a  cow  weighing  seven  hundred  and 
twentv-five  pounds  "will  take  a  fill  of  from  fifteen  to  twentv-five  pounds.'' 
Tt  was  also  error  to  permit  the  same  witness  to  testify  that  calves  weigh- 
ing from  three  hundred  and  forty  to  three  hundred  and  fifty  pounds  each, 
transported  as  the  calves  involved  were,  would  depreciate  in  weight  from 
fifteen  to  twenty  pounds,  since  the  agreement  in  the  record  shows  that 
the  calves  were  not  of  those  weights,  but  that  they  weighed  from  three 
hundred  and  three  to  three  hundred  and  six  pounds  each.  Proper  ob- 
jections were  interposed  to  the  testimony  of  this  witness  and  should 
have  been  sustained. 

Other  assignments  are  overruled,  but  for  the  errors  discussed  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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J.  B.  Williams  v.  L.  C.  Babies. 

Decided  November  24,  1906. 

School  Land — Application  to  Pnroliase— Prematurity. 

An  award  of  school  land  upon  a  premature  application  to  purchase  the 
same  will  be  upheld  when  there  are  no  superior  rights. 

Appeal  from  the  District  Court  of  Donley  County.  Tried  below  be- 
fore Hon.  Ira  Webster. 

J.  N.  O'Neal  and  Madden  &  Truelove,  for  appellant. — The  applica- 
tions and  obligations  dated  and  filed  in  the  office  of  the  Commissioner  of 
the  General  Land  Office  on  the  12th  of  January,  although  filed  prior  to 
the  time  the  notice  of  forfeiture  and  replacing  of  the  land  upon  the 
market  reached  and  was  filed  in  the  county  clerk^s  office,  coupled  with 
the  award  of  the  Commissioner  of  the  General  Land  Office,  was  legal 
and  competent  evidence  of  a  right  to  the  land  in  plaintiff,  and,  in  Qie 
absence  of  a  diowing  that  rights  thereto  in  favor  of  defendant  had  inter- 
vened and  attached  prior  to  such  award,  was  sufficient  evidence  of  plain- 
tiffs superior  title  to  the  land,  without  other  proof  of  prior  settlement 
and  subsequent  occupancy.  Hazel  wood  v.  Rogan,  95  Texas,  307 ;  Stewart 
V.  Wagley,  29  Texas  Civ.  App.,  107 ;  Bumam  v.  Terrell,  97  Texas,  313. 

That  one  claiming  school  land  under  an:  application  which  has  been 
"rejected,''  as  against  one  who  claims  under  an  "award/'  has  the  burden 
of  proving  that  the  land  was  on  the  market  at  the  time  he  filed  his  tq- 
jected  application,  see:  Knapp  v.  Patterson,  90  S.  W.  Rep.,  163;  Jones 
V.  Wright,  84  S.  W.  Rep.,  1063 ;  Hood  v.  Pursley,  13  Texas  Ct.  Rep., 
231 ;  Smith  v.  Hughes,  12  Texas  Ct.  Rep.,  858-9 ;'  Stalley  v.  Lilwah,  12 
Texas  Ct.  Rep.,  20 ;  Trevy  v.  Lowrie,  14  Texas  Ct.  Rep.,  75. 

That  where  lands  have  been  duly  classified,  appraised,  and  put  upon 
the  market,  the  first  applicant  who  complies  with  the  requirements  of 
the  law,  becomes  the  purchaser,  see:  Sanford  v.  Terrell,  13  Texaa  Ct. 
Rep.,  59 ;  Knapp  v.  Patterson,  12  Texas  Ct.  Rep.,  466. 

H.  B.  White  and  A.  T.  Cole,  for  appellee. — The  applications  and  obli- 
gations filed  in  the  office  of  the  Commissioner  of  the  General  Land  Office 
two  days  prior  to  the  time  the  notice  of  forfeiture  and  placing  of  the 
land  on  the  market  reached  and  was  filed  in  the  office  of  the  countv  clerk, 
although  endorsed  "awarded"  by  the  Commissioner  of  the  General  Tjand 
Office^  is  not  competent  evidence  of  a  right  to  the  land  in  plaintiff,  where 
the  record  shows  that  applications  and  obligations,  filed  after  notice 
was  received  by  the  clerk,  were  pending  in  the  Land  Office  at  the  time  the 
Commissioner  made  the  award.  Willoughby  v.  Townsend,  93  Texas,  84 ; 
Hazdwood  v.  Rogan,  95  Texas,  307;  Ford  v.  Brown,  96  Texas,  541. 

Where  plaintiff's  claim  to  land  rested  upon  a  rejected  application,  he 
is  boimd  to  preve  that  he  has  in  all  things  complied  with  the  require- 
ments of  law  governing  the  sale  of  school  land,  including  settlement  and 
occupancy.    Knapp  v.  Patterson,  90  S.  W.  Rep.,  163. 

SPEER,  Associate  Justick, — This  was  an  action  of  trespass  to  iry 
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title  instituted  by  appellant  against  appellee^  resulting  in  a  judgment  in 
favor  of  the  latter.  The  Sfuit  was  to  recover  two  surveys  of  school  land 
of  three  hundred  and  twenty  acres  each,  awarded  to  appellant  in  Febru- 
ary, 1901,  upon  his  applications  of  January  12,  1901,  made  at  a  time 
when  the  lands  were  not  upon  the  market.  The  lands,  however,  were 
regularly  placed  upon  the  market  on  January  14,  1901,  and  on  that  day 
and  at  a  later  time  in  the  day  appellant  made  other  applications  identical 
with  those  made  on  the  12th,  save  as  to  dates,  which  he  filed  with  the 
Commiasioner  of  the  General  Land  Office  and  which  that  officer  marked 
**Bqeeted.*'  Upon  the  trial  the  court  excluded  from  the  jury  the  applica- 
tion of  January  12  for  the  reason  that  they  were  prematurely  made, 
but  admitted  those  of  January  14.  Appellant  also  introduced  in  evidence 
award  cardssin  the  usual  f  onn,  issued  by  the  Commissioner  of  the  Qeneral 
Land  Office,  showing  that  the  surveys  in  controversy  had  been  awarded 
to  him,  said  award  cards  bearing  date  February  15,  1901,  and  February 
27,  1901,  respectively.  He  also  proved  payment  of  one-fortieth  of  the 
purchase  price,  all  interest  payments  up  to  date  of  trial,  and  that  his 
account  was  in  good  standing  in  the  Qeneral  Land  Office  of  the  State. 
Appellee  ofiEered-  no  evidence  at  all,  and  the  court  instructed  a  verdict 
against  appellant  because  he  had  ^^failed  to  show  that  he  was  an  actual 
settler  at  the  time  he  filed  upon  the  land  in  question  and  resided  thereon 
in  good  faith,  making  it  his  home  for  the  time  required  by  law.^^ 

It  has  never  been  held,  so  far  as  we  are  aware,  that  an  application  to 
purchase  school  lands  made  at  a  time  when  such  lands  are  not  regularly 
on  the  market  for  sale  is,  because  of  such  prematurity,  void,  or  in- 
effectual as  a  basis  upon  which  the  Commissioner  of  the  General  Land 
Office  might  make  an:  award.  On  the  contrary  it  has  many  times  been 
held  that  an  award  based  upon  a  premature  application  will  be  upheld 
where  the  complainant  had  acquired  no  superior  rights  prior  to  the  actual 
making  of  the  award.  (Hazelwood  v.  Eogan,  95  Texas,  295,  Hendrix  v. 
Gracey,  50  S.  W.  Bep.,  137 ;  Steward  v.  Wagley,  29  Texas  Civ.  App., 
105.)  In  excluding  tie  applications  of  date  January  12,  the  court  com- 
mitted error  for  which  the  judgment  must  be  reversed.  The  evidence 
fails  to  show,  in  fact  appellee's  pleadings  would  indicate  to  the  con- 
trary, that  appellee  acquired  any  rights  whatever  to  the  land  in  contro- 
versy prior  to  the  awards  to  appellant.  We  think  it  is  wholly  immaterial 
that  the  Commissioner  actually  made  the  awards  upon  premature  appli- 
cations rather  than  upon  the  mature  application  of  appellant  then  before 
him.  If  the  reasoning  in  the  cases  above  cited  is  sound,  and  we  think 
it  is,  that  officer  had  full  power  to  make  the  awards  upon  the  premature 
application,  so  far  as  the  rights  of  appellee  are  concerned.  Reversed  and 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


Houston  &  Texas  Central  Baileoad  Company  v.  D.  C.  Smith  kt  al. 

Decided  November  24,  1906. 

Througli  Bliipment — ^Insuffloient  EvideiLoe. 

For  the  purpose  of   proving  a  verbal   contract  for  a   through   interstate 
shipment  of  cattle  the  plaintiffs  proved,  in  substance,  that  a  third  party,  who 
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was  also  shipping  cattle  at  the  same  time,  saw  defendant's  agent  for  the  pur- 
pose of  ordering  cars  for  the  plaintiffs  on  a  certain  date;  he  told  the  agent 
that  the  plaint&Ts  wanted  to  snip  to  East  St.  Louis;  the  agent  told  him  the 
cars  would  he  ready;  nothing  was  said  as  to  freight  rates;  uie  cars  were  fur- 
nished, and  after  the  cattle  were  loaded  plaintiffs  signed  a  written  contract 
for  the  shipment  limiting  the  liability  of  the  defendant  to  its  own  road;  plaiur- 
tiffs  did  not  read  the  contract,  but  thought  it  was  the  custom  of  defendant 
to  ship  through  to  destination;  they  had  had  experience  in  the  shipment  of 
cattle  and  knew  that  a  contract  was  to  be  signed.  Held,  insufficient  to  prove 
a  contract  for  a  through  shipment,  and  defen^euit  was  liable  only  for  damages 
occurring  on  its  own  line. 

Appeal  from  the  County  Court  of  Ellis  County.  Tried  below  before 
Hon.  F.  L.  Hawkins. 

Baker,  Botts,  Parker  &  Garwood  and  E.  P.  Kemble,  for  appellant. — 
The  finding  of  the  trial  judge  that  there  was  no  consideration  for  the 
written  contract,  and  no  mutuality  in  its  execution,  was  without  evidence 
to  support  it,  the  uncontroverted  evidence  showing  that  McClellan,  the 
shipper,  knew  all  along  that  he  was  to  sign  a  written  contract  before  the 
train  could  leave  the  station;  that  he  niade  no  effort  to  ascertain  what 
its  contents  would  be,  but  waited  until  his  cattle  had  been  loaded,  and 
then  went  voluntarily  to  the  agent's  office,  a  short  time  prior  to  the  hour 
scheduled  for  the  departure  of  his  train,  for  the  purpose  of  executing  the 
contract,  knowing  that  the  contract  awaited  his  signature,  and  was 
essential  for  his  return  transportation;  that  the  freight  charges  were 
paid  after  the  transportation  had  terminated,  in  accordance  with  the 
provisions  of  the  written  contract,  no  agreement  having  been  otherwise 
made  as  to  such  charges;  that  the  legal  effect  of  such  facts  was  to  prove 
that  the  alleged  verbal  contract,  for  which  there  was  no  consideration 
paid,  became  merged  in  the  written  contract,  and  the  finding  to  the  con- 
trary being  wholly  unsupported  by  testimony  sufficient  to  support  the 
conclusion  that  the  sQiipper  had  been  induced  to  sign  the  contract  by  any 
false  representations  upon  the  part  of  the  agent.  Ft.  Worth  &  D.  C.  Ry. 
Co.  V.  Wright,  24  Texas  Civ.  App.,  292 ;  Chicago,  R.  I.  &  T.  Ry.  Co.  v. 
Halsell,  81  S.  W.  Rep.,  1243;  Texas  &  Mex.  Ry.  Co.  v.  Gallagher,  70 
S.  W.  Rep.,  97 ;  San  Antonio  &  A.  P.  Ry.  v.  Williams,  57  S.  W.  Rep., 
883. 

The'  contract  of  shipment  having  been  entered  inix)  in  writing,  and 
defendant  having  limited  its  liability  for  damage  to  such  as  occurred  on 
its  own  line,  the  shipment  being  interstate,  such  contract  would  super- 
sede all  previous  oral  contracts,  if  any,  and  such  limitation  of  liability 
would  be  considered,  and  was  lawful  and  reasonable.  Wooters  v.  Inter- 
national &  G.  N.  R.  R.,  54  Texas,  299. 

J.  A,  Lawson  and  J.  H.  Peeples,  for  appellees. — ^The  court's  conclusions 
of  fact  were  warranted  by  plaintiffs  allegations  and  the  testimony  of 
M.  A.  Dillard  and  M.  A.  McClellan.  The  Bradstreet  Co.  v.  Gill,  72 
Texas,  117. 

M.  A.  Dillard,  as  agent  for  Smith  and  McClellan  and  H.  T.  Holland 
as  undisclosed  co-principal  made  parol  contract  with  appellant's  agent 
for  the  shipment  of  their  cattle  to  East  St.  Louis,  on  which  oral  contract 
appellee's  rely.    Missouri  K.  &  T.  Ry.  Co.  v.  Carter,  9  Texds  Civ.  App., 
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677 ;  Southern  Express  Co.  v.  Moon,  39  Miss.,  832 ;  Gaines  v.  Transporta- 
tion Co.,  28  Ohio  St.,  437,  12  Texas  Ct.  Rep.,  591;  Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Jackson,  11  Texas  Ct.  Rep.,  849;  Texas  &  Pac.  Ry.  Co.  v.  Avery, 
4G  S.  W.  Rep.,  898 ;  Southern  Pac.  Rv.  Co.  v.  Anderson,  63  S.  W.  Rep\, 
1023;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Funk,  92  S.  W.  Rep.,  1032;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Williams,  57  S.  W.  Rep.,  883. 

BOOKHOTTT,  Associate  Justice. — This  is  a  suit  brought  by  D.  C. 
Smith  and  M.  A.  McClellan  against  the  Houston  &  Texas  Central  Rail- 
road Company  to  recover  damages  in  the  sum  of  $189.25,  alleged  to  have 
been  sustained  by  them  in  the  shipment  of  two  car  loads  of  cattle  from 
Midlothian,  Texas,  to  East  St.  Louis,  Illinois,  in  the  month  of  May, 
1904. 

Plaintiffs  allege  in  their  petition  that  on  May  26,  1904,  they  and  one 
H.  T.  Holland  owned  certain  beef  cattle  which  they  desired  to  place  on 
the  market  for  sale  in  East  St.  Louis.  That,  acting  for  themselves  and 
said  Holland,  they  entered  into  an  agreement  and  contract  with  defend*- 
ant's  agents,  whereby,  for  a  reasonable  hire  and  reward,  thereafter  to  be 
paid  by  plaintiffs  and  said  Holland  to  said  defendant,  the  said  defend- 
ant promised  and  obligated  itself  to  carry,  haul  and -transport  40  head 
of  cattle  for  plaintiffs,  and  11  head  of  cattle  for' Holland,  from  Mid- 
lothian to  East  St.  Louis,  with  ordinary  speed,  care  and  skill.  That 
thereupon  plaintiffs,  acting  for  themselves  aod  said  Holland,  did  deliver 
to  defendant,  on  board  its  cars  in  the  town  of  Midlothian,  40  head  of 
cattle  for  themselves,  and  11  head  of  cattle  for  said  Holland.  That 
thereafter  plaintiffs  and  said  Holland  paid  to  defendant  the  sum  of 
money  and  reward  demanded  by  it  for  its  services.  That  on  account  of 
the  negligence  of  defendant's  agents  and  servants,  the  said  cattle  were 
delayed  in  transit  more  than  two  days  longer  than  they  should  have  been, 
if  due  care  had  been  exercised,  resulting  in  a  shrinkage  of  said  cattle, 
and  their  being  placed  on  a  declined  market. 

And  plaintiffs  further  charge  that  one  head  of  said  stock  was  entirely 
lost.  On  account  of  all  of  which  they  were  damaged  in  the  aggregate 
sum  of  $189.25. 

Plaintiffs  further  charge  that  on  the  22d  day  of  February,  1905,  for 
a  valuable  consideration,  the  said  Holland  transferred  and  delivered  and 
assigned  in  writing  to  plaintiffs  all  interest  in  damages  and  cause  of 
action  growing  out  of  said  shipment  of  said  cattle,  in  favor  of  the  said 
Holland  to  these  plaintiffs,  all  of  which  they  sue  for  in  this  case. 

Plaintiffs  also  in  their  petition  notify  defendant  company  to  produce 
in  court  on  the  trial  of  this  cause  all  books,  bills  of  lading,  contracts  in 
writing,  or  other  evidence  throwing  any  light  on  said  cause  and  that  if 
the  same  is  not  done,  parol  evidence  would  be  introduced  to  prove  the 
contents  of  any  such  writing. 

Defendant  answered  by  general  and  special  exceptions,  a  general  denial, 
and  also  specially  pleaded  that  if  there  was  any  delay  in  the  transporta- 
tion of  such  cattle,  or  damage  to  the  same,  such  delay  or  damage  did  not 
occur  on  defendant's  line  of  railroad,  or  by  reason  of  the  negligence  of 
ite  agents,  servants  or  employes.  A  trial  before  the  court  without  a  jury 
resulted  in  a  judgment  for  plaintiffs  and  defendant  appealed. 

The  trial  court  filed  conclusions  of  fact  to  which  conclusions  defend- 
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ant  excepted.  The  court  found  substantially  that  the  cattle  were  shipped 
on  a  verbal  contract  for  a  through  shipment  from  Midlothian  to  East  St. 
Louis,  Illinois;  and  that  there  was  no  consideration  for  the  written  con- 
tract signed  by  the  parties  after  the  cattle  were  loaded  in  the  cars. 
These  findings  are  assigned  as  error  by  appellant.  The  appellees  rely 
upon  the  testimony  of  tiie  witness,  DiUard,  to  show  a  verbal  contract  for 
a  through  shipment  from  Midlothian  to  East  St.  Louis.  Is  his  testimony 
sufficient  to  show  such  a  contract?  He  had  cattle  of  his  own  which  he 
wished  to  ship  to  East  St.  Louis  and  went  to  see  the  agent  to  order  cars. 
He  had  been  told  by  Smith  and  McClellan  to  arrange  for  the  shipment 
of  their  cattle.  He  says  he  told  the  agent  that  Smith  and  McClellan 
wanted  to  ship  certain  cattle  to  East  St.  Louis  the  following  Saturday; 
that  he  wanted  two  cars  for  himself  and  Smith  and  McClellan  would  want 
two  for  themselves,  and  wanted  to  know  if  they  could  get  the  cars  on  that 
date.  The  agent  told  him  they  could  get  the  cars.  Dillard  further 
stated  that  all  he  did  was  to  order  the  cars.  Nothing  was  said  as  to  the 
freight  rates.  The  cars  were  furnished  as  agreed,  and  on  the  same  day 
Smith  and  McClellan  and  H.  T.  Holland  loaded  therein  52  head  of 
cattle.  Eleven  head  of  these  belonged  to  Holland  and  the  balance  to 
Smith  and  McClellan.  After  the  cattle  were  loaded  McClellan  went  to 
the  office  of  the  agent  of  appellant  and  signed  a  written  contract  for  the 
shipment  of  the  cattle.  He  did  not  read  the  contract,  nor  did  he  attempt 
to  read  it.  He  testified  that  he  did  not  have  time  to  read  it,  nor  did  he 
ask  for  time.  He  had  had  experience  in  the  shipment  of  cattle  and  knew 
before  the  shipment  was  made  that  it  was  the  custom  of  the  railroads 
to  have  a  written  contract  signed  up.  He  knew  one  was  to  be  signed 
on  this  occasion.  He  made  no  effort  to  ascertain  its  contents.  Smith 
testified  he  was  experienced  in  the  shipment  of  catUe  and  knew  it  was 
the  custom  of  railroads  to  have  a  written  contract  or  bill  of  lading  signed 
up  before  the  cattle  were  shipped.  He  had  never  read  one  over  and  could 
not  state  the  contents.  He  stated  the  one  offered  in  evidence  looked  like 
those  that  are  usually  signed  up.  He  says  he  thought  it  was  the  custom 
of  the  Houston  &  Texas  Central  Railroad  to  ship  clear  through  to  the 
point  of  destination  and  that  it  was  responsible  for  any  damage  occurring 
anywhere  along  the  route.  The  defendant  introduced  the  written  con- 
tract. It  contained  a  clause  limiting  the  liability  of  the  defendant  to 
damages  for  injuries  occurring  on  its  own  line.  It  was  signed  by 
Smith  and  McClellan. 

The  agent  of  the  railroad  company  testified:  He  had  been  with  the 
Houston  &  Texas  Central  Railroad  Company  many  years,  in  different 
capacities,  and  knew  that  this  was  the  only  kind  of  contract  that  said 
company  had  ever  entered  into  in  the  shipment  of  cattle  out  of  the  State. 
That  it  was  not  the  custom  of  said  company,  nor  did  it  ever  ship  cattle 
out  of  the  State,  or  anywhere,  except  by  written  contract.  He  remem- 
bered talking  with  Mr.  Dillard  about  having  cars  for  the  shipment  of  said 
cattle,  and  that  he  told  him  that  he  could  get  the  cars;  that  nothing 
else  was  said  about  the  matter,  except  that  possibly  he  said  that  his  road 
could  give  them  as  good  time  and  service  as  any  other  road,  and  that  he 
would  have  the  cars  ready  for  them  on  time.  Nothing  was  said  as  to 
what  the  freight  charges  would  be,  or  anything  else  than  the  mere 
arrangement  or  order  for  the  cars. 
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It  was  agreed  that  the  facts  showed  without  controversy  that  no  negli- 
gence was  shown  on  the  part  of  the  agents  and  servants  of  the  defendant, 
and  that  no  damage  to  the  shipment  occurred  on  its  line.  That  the  con- 
tract was  for  an  interstate  shipment;  that  the  damage  occurred  after 
the  shipment  had  been  delivered  by  the  Houston  &  Texas  Central  Bail- 
road  Company  to  its  connecting  carrier;  and  that  the  written  contract 
limited  the  liability  of  the  Houston  &  Texas  Central  Sailroad  to  such 
damages  as  occurred  upon  its  own  line. 

It  is  clear  under  the  facte  that  M.  A.  Dillard  did  not  make  a  verbal 
contract  for  a  through  shipment  of  appellees'  cattle  from  Midlothian 
to  East  St.  Louis.  All  he  did  was  to  order  cars  for  Smith  and  McClellan, 
and  he  so  testified.  "Not  did  Smith  and  McClellan  seem  to  have  con- 
sidered that  a  contract  for  through,  shipment  had  been  made  by  Dillard. 
They  were  experienced  in  shipping  cattle  out  of  the  State  and  knew  it 
was  the  custom  of  railroads  to  only  ship  out  of  the  State  on  written  con- 
tracts. As  soon  as  the  cattle  were  loaded  they  went  to  the  office  of  the 
agent  and  signed  up  the  contract.  They  did  not  read  it  and  testified 
they  had  not  time  to  read  the  contract  and  did  not  know  it  contained  a 
clause  limiting  defendant's  liability  for  injury  to  the  damage  occurring 
on  its  own  road.  They  knew  they  would  be  required  to  sign  written 
contracts.  They  did  not  ask  for  time  to  read  the  contract  before  signing 
it.  They  took  a  copy  with  them.  Under  the  evidence  their  failure  to 
read  the  contract  was  their  own  fault.  They  were  not  under  duress, 
and  had  they  asked  for  time  to  read  the  contract  it  does  not  appear  the 
agent  would  not  have  held  the  train  for  this  purpose.  The  shipment 
was  an  interstate  shipment  and  it  was  lawful  for  the  railroad  to  limit  its 
liability  for  damages  to  injury  occurring  on  its  own  road. 

The  court's  conclusion  that  tiie  cattle  were  shipped  on  a  verbal  contract 
for  a  through  shipment  is  disapproved.  We  conclude  that  the  evidence 
shows  that  the  shipment  was  made  on  the  written  contract  and  that  the 
contract  is  not  without  consideration,  but  a  valid  contract  and  it  being 
admitted  that  the  cattle  were  not  damaged  as  a  result  of  injuries  occur- 
ring on  the  Houston  &  Texas  Central  Eailroad  the  judgment  must  be 
reversed  and  here  rendered  for  appellant. 

In  support  of  these  conclusions  see.  Ft.  Worth  &  D.  C.  Ey.  Co.  v. 
Wright,  24  Texas  Civ.  App.,  292 ;  Chicago,  E.  I.  &  T.  By.  Co.  v.  Halsell, 
81  S.  W.  Bep.,  1243;  Texas  &  Mex.  Ey.  Co.  v.  Gallagher,  70  S.  W.  Eep., 
97;  San  Antonio  &  A.  P.  Ey.  Co.  v.  Williams,  57  S.  W.  Eep.,  883. 

Reversed  and  rendered. 


Qboesbeck  Cotton  Oil  &  Compress  Company  v.  Bod  Oliver  bt  al. 

Decided  November  24,  1906. 

1. — ^Keceiven — Care  of  Fands — Ordinary  Care. 

In  a  suit  against  a  receiver  and  his  bondsmen  to  recover  funds  belonging 
to  the  estate  deposited  by  the  receiver  in  certain  banks  and  lost  by  the  failure 
of  said  banks,  held,  that  a  charge  to  the  effect  that  it  was  the  duty  of  the 
receiver  to  use  ordinary  care  and  diligence  to  safely  keep  the  funds  that  come 
into  his  possession,  was  correct. 

2. — Same — ^Art.  1462,  Bey.  Stats.,  Gonstmed. 

Article  1462,  Rev.  Stats.,  has  no  reference  to  funds  coming  generally  into 
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the  hands  of  a  receiver,  but  only  to  money  deposited  in  court  to  abide  the 
suit  of  legal  proceedings.  Facts  considered,  and  held  to  support  a  finding  of 
the  jury  that  a  receiver  used  ordinary  care  and  diligence  in  the  custody  of  tho 
funds  belonging  to  the  estate  in  his  possession. 

8. — ^Act  of  Employe — Not  Chargeable  to  Employer,  When. 

The  act  of  an  employe  of  the  receiver  in  refusing  to  allow  intervenors  in 
the  suit  to  examine  the  books  of  the  defendant  company,  was  not  chaigeabia 
against  the  receiver  in  the  absence  of  evidence  showing  that  the  receiver  au- 
thorized or  ratified  such  act. 

4. — ^Practice — ^Filing   Briefs — ^Belay. 

The  transcript  was  filed  in  the  court  March  26,  1906;  counsel  for  appellees 
agreed  that  appellants  might  have  until  fall  to  file  their  briefs;  the  briefs 
were  filed  November  6;  appellees  filed  their  briefs  November  8,  and  cm  same 
day  appellants  filed  a  supplemental  brief  presenting  additional  assignments  of 
error.  Held,  the  motion  of  appellees  to  strike  out  the  supplemental  brief  should 
be  sustained  in  the  absence  of  a  sufficient  excuse  for  not  embracing  said  as- 
signm^ts  in  the  original  briefs. 

Appeal  from  the  District  Court  of  Limestone  County.  Tried  below 
before  Hon.  L.  B.  Cobb. 

8.  R.  Ferryman  and  Richard  Mays,  for  appellants. — It  is  the  duty  of  a 
receiver  appointed  by  a  courii  in  this  State  to  make  a  special  deposit  of 
any  money  coming  into  his  hands  as  such  receiver,  and  any  loss  caused 
bv  reason  of  his  failure  to  do  so  renders  him  and  the  sureties  on  his  bond 
liable.     Sayles'  Stats.,  art.  1462. 

Horace  Chilton,  Williams  &  Bradley  and  Ethridge  &  Baker,  for  ap- 
peiiees. 

RAINEY,  Chief  Justice. — llie  appellants,  Stillwell-Bierce  &  Smith- 
Vale  Company,  Carver  Cotton  Gin  Company,  Briggs  Machinery  & 
Supply  Company,  J.  C.  Weaver,  Kentucky  Eefining  Company,  and 
Stubbs  &  May,  in  their  own  behalf  and  in  behalf  of  other  creditors, 
brought  suit  as  intervenors  in  the  matter  of  the  receivership  of  the  Groes- 
beck  Cotton  Oil,  Gin  &  Compress  Company,  against  the  receiver,  W.  P. 
Brown,  and  the  sureties  on  his  bond  as  receiver,  to  wit :  Bod  Oliver,  W. 
T.  Campbell  and  Sol  Nusbaum  to  recover  the  sum  of  $25,000,  the  amount 
of  said  bond,  alleging  in  substance  that  said  receiver  had  received  sums 
of  money  in  excess  of  $25,000,  which  money  the  said  receiver  had  de- 
posited in  the  bank  of  Oliver  &  Allen,  the  Groesbeck  National  Bank  and 
the  Barron  Banking  Company,  where  said  money  was  allowed  to  remain 
until  said  banks  failed  and  said  monev  lost.  That  said  banks  were  not 
at  the  time  of  the  appointment  of  said  receiver,  nor  since,  sound  and 
solid  institutions,  nor  was  there  reason  to  believe  that  they  or  either 
of  them  were  sound  or  solid  institutions,  and  the  receiver  was  grossly 
negligent  in  allowing  the  money  to  remain  in  said  banks. 

The  defendants  answered  by  general  denial,  and  specially,  that  at  the 
time  said  receiver  deposited  the  money  in  said  banks,  and  until  their 
failure,  he  believed  and  the  general  public  regarded  them  to  be  sound  and 
solvent,  and  he  had  no  reason  to  suspect  otherwise.  That  he  had  no 
personal  interest  in  said  deposits,  and  after  the  failure  he  used  the  utmost 
diligence  to  regain  said  money  and  restore  it  to  the  estate. 
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Intervenors  filed  a  supplemental  petition,  alleging  in  effect,  that  the 
receiver  knew  or  could  have  known  by  the  exercise  of  ordinary  care  that 
said  banks  were  insolvent.  That  he  knew  that  said  banks  were  dominated, 
owned  and  controlled  by  Rod  Oliver,  party  plaintiff  in  the  receivership 
proceedings,  and  that  he  was  seeking  large  sums  of  money  from  said 
Qroesbeck  Cotton  Oil,  Gin  &  Compress  Company,  and  to  foreclose  certain 
alleged  liens  against  the  funds  placed  in  said  banks  by  said  receiver. 
That  at  the  time  and  long  prior  thereto  and  up  to  the  failure,  said  Rod 
Oliver  was  in  all  kinds  of  speculatione  and  schemes  and  that  it  was  un- 
safe to  deposit  money  in  said  banks.  That  in  the  proceeding  against  the 
Groesbeck  Cotton  Oil,  Gin  &  Compress  Company  for  appointment  of 
receiver,  said  Oliver  and  the  Groesbeck  National  Bank  were  litigants 
and  were  adversely  interested  to  all  the  other  creditors,  which  was  Imown 
to  said  receiver  at  the  time. 

The  trial  resulted  in  favor  of  defendants,  and  interveners  prosecute 
this  appeal. 

The  evidence  shows  that  in  January,  1902,  Rod  Oliver  conmienced  suit 
against  the  Groesbeck  Cotton  Oil,  Gin  &  Compress  Company,  a  corpora^ 
tion,  and  asked  for  the  appointment  of  a  receiver  to  take  charge  of  the 
assets  of  said  concern.  W.  P.  Brown  was  appointed  and  qualified  by 
taking  the  oath  and  executing  the  bond  in  suit.  The  powers  conferred 
upon  him  by  the  court  are  such  as  are  usually  conferred.  Brown  in  the 
course  of  his  duties  came  in  possession  of  about  $50,000,  which  he  de- 
posited with  the  Groesbeck  National  Bank  at  Groesbeck,  Texas,  Oliver 
&  Allen,  a  private  bank,  at  Hubbard  City,  Texas,  and  the  Barron  Bank- 
ing Company,  at  Thornton,  Texas.  $31,000  of  said  sum  was  deposited 
with  the  private  bank  of  Oliver  &  Allen  at  Hubbard  City.  The  Barron 
Banking  Company  was  located  about  eight  miles  from  Groesbeck,  and 
Hubbard  City,  by  railroad  forty  or  fifty  miles,  but  through  the  country 
a  much  shorter  distance.  Oliver  was  largely  interested  in  all  of  said 
banks  and  was  prominent  in  their  management  and  control.  These  banks 
failed  and  the  money  deposited  therein  was  lost.  Rod  Oliver  owned  the 
majority  of  stock  in  the  Groesbeck  Cotton  Oil,  Gin  &  Compress  Com- 
pany and  before  W.  P.  Brown  was  appointed  receiver  he  agreed  with 
Oliver  that  his  fee  as  receiver  should  be  $50  per  month,  and  Oliver  made 
his  bond.  L.  L.  Brown,  a  son  of  W.  P.  Brown,  was  working  for  the  said 
compress  company  before  the  plant  burned,  after  which  the  receiver  was 
appointed;  he  continued  in  Oliver's  employment  and  assisted  his  father 
in  looking  after  the  receivership  matters.  W.  P.  Brown  employed  as  his 
counselore  the  attorneys  who  represented  Oliver  in  the  receivership  suit, 
who  were  permitted  to  examine  the  books  of  the  compress  company,  but 
on  one  occasion  L.  L.  Brown,  who  had  the  books  in  charge,  refused  the 
attorneys  of  interveners  permission  to  see  them  and  an  order  of  court  had 
to  be  secured  before  they  were  permitted  to  do  so.  Up  to  the  time  of 
Bod  Oliver's  failure,  which  wrecked  the  said  banks,  he  was  regarded  as 
a  good  financier  and  perfectly  solvent. 

W.  P.  Brown  testified,  and  his  testimony  is  not  contradicted,  as  fol- 
lows :  '^jived  in  Limestone  County  fifty-five  years ;  was  county  treasurer 
six  years,  county  clerk  ten  years.  Have  known  Rod  Oliver  forty  years, 
intimately  acquainted  with  him.  He  was  considered  a  man  of  wealth 
Vol.  XLIV.  Civil— 20. 
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up  to  the  time  of  his  failure,  and  good  business  man,  good  financier,  and 
regarded  as  perfectly  solvent.  I  had'  no  reason  to  believe  otherwise  up 
to  the  time  of  failure.  Knew  his  partner  twenty-five  or  thirty  yearB; 
he  was  considered  wealthy  and  solvent;  stood  as  high  as  any  man  in  the 
State;  considered  upright  and  honorable,  and  every  one  trusted  him. 
I  divided  up  the  money;  thought  it  best.  I  acted  upon  my  confidence  in 
him;  I  acted  on  my  own  judgment.  The  money  was  deposited  to  my 
account  as  receiver.  No  agreement  as  to  length  of  time  money  should 
be  in  bank.  I  never  had  any  information  up  to  time  of  failure,  that 
would  cause  me  to  think  them  insolvent.  I  sold  a  mill  of  the  Groesbeck 
Oil  Company  at  Thornton,  and  deposited  the  money  with  the  Barron 
Bank  there.  That  bank  was  considered  perfectly  solvent,  and  I  be- 
lieved it  safe ;  never  had  any  information  to  the  contrary  until  tiie  time 
of  failure.  Had  one  hundred  dollars  of  my  own  money  in  Qroesbeck 
bank;  I  lost  it.  When  I  was  appointed  receiver  there  was  owing  to  the 
Groesbeck  Oil  Company  insurance  money,  and  companies  had  been 
garnished.  Mr.  Etheridge  got  the  money.  I  had  no  intei^t  to  be  served 
by  these  banks.  I  never  requested  or  got  accommodation  from  either. 
I  agreed  to  serve  as  receiver  for  fifty  dollars  per  month;  no  one  ever 
objected  to  Messrs.  Etheridge  or  Williams  representing  me.  No  one 
suggested  the  impropriety  of  their  representing  me.  The  deposits  were 
to  bear  no  interest.  After  the  banks  failed  I  did  everything  in  my  power 
to  get  the  money.  My  attorneys  prepared  petition  in  bankruptcy  against 
Oliver  &  Allen.  Have  been  paid  50  percent  of  the  money  deposited  with 
Barron  Banking  Company.  Am  still  acting  as  receiver.  Have  proven 
up  claim  against  Groesbeck  National  Bank.  My  son,  L.  L.  Brown,  con- 
ducted most  of  the  receiversliip  business  for  me ;  he  was  an  employe  of 
the  Groesbeck  Oil  Company,  and  continued  after  its  failure  in  Mr. 
Oliver^s  employment  for  a  while.  Think  he  attended  to  some  of  Mr. 
Oliver's  business  during  the  time  he  worked  for  me  as  receiver.  I  had 
no  interest  in  any  of  the  bank?;  knew^  it  was  customary  for  banks  to  use 
deposits;  did  not  think  about  the  money  being  safer  on  special  deposit; 
I  would  not  have  placed  the  money  in  the  hands  of  any  individual  in 
this  county  whom  I  knew  to  be  absolutely  solvent;  thought  bank  proper 
place,  and  thought  them  perfectly  safe.  Since  failure  I  have  declared 
4  percent  dividend,  and  have  about  one  thousand  dollars  left.'* 

The  interveners  in  the  receivership  matter,  on  July  27,  1904,  re- 
covered judgment  for  their  respective  claim-s,  and  judgment  was  rendered 
against  Oliver  &  Allen  to  the  effect  that  they  take  nothing. 

There  was  no  direction  given  by  the  court  to  Brown  as  to  what  disposi- 
tion he  should  make  of  the  money.  In  deference  to  the  verdict  of  the 
jury  we  conclude  Brown  discharged  his  duties  as  receiver  with  ordinary 
care. 

The  appellant  complains  of  the  court  in  charging  the  jury  that, 
^'Among  the  duties  the  receiver  is  boimd  to  discharge  is  to  use  ordinary 
care  and  diligence  to  safely  keep  the  funds  that  come  into  his  possession, 
and  the  only  question  for  you  to  determine  under  the  testimony,  is 
whether  or  not  he  used  such  care  and  diligence  in  placing  and  keeping 
said  money  in  said  banks.*' 

The  contention  is  that  it  was  the  receiver's 'duty  to  have  deposited 
the  money  coming  into  his  hands  with  the  court,  as  required  by  article 
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1462,  Eevised  Statutes,  which  provides :  'TVhenever,  during  the  progress 
of  any  cause,  any  money  .  .  .  shall  be  deposited  with  the  court,  to 
await  the  result  of  any  legal  proceeding,  the  officer  having  custody  there- 
of shall  seal  up  the  identical  money  ...  in  a  secure  package  and 
deposit  it  in  some  safe  or  bank  vault,  keeping  it  always  accessible  to  the 
court."  We  are  of  the  opinion  that  this  article  has  no  reference  to  the 
funds  coming  into  the  hands  of  the  receiver.  It  relates  specially  to 
money  deposited  in  court  to  abide  the  result  of  legal  proceedings.  The 
funds  received  by  a  receiver  are  held  by  him  in  the  course  of  the  admin- 
istration of  property,  under  the  control  of  the  court.  In  defining  his 
powers  the  statute  provides  that  he  "shall  have  power,  under  control  of 
the  court  ...  to  take  charge  and  keep  possession  of  the  property, 
to  receive  rents,  collect,  compound  for,  compromise  demands,"  etc. 

The  statute  in  reference  to  receivers  seems  to  contemplate  the  receiver 
shall  be  the  custodian  of  the  fund  and  handle  it  in  connection  with  the 
administration  and  nowhere  specifies  how  money  shall  be  kept  by  him, 
other  than  that  he  shall  be  subject  to  the  orders  of  the  court.  The  con- 
dition of  his  bond,  as  prescribed  by  statute  is  that  "he  will  faithfully 
discharge  all  of  the  duties  of  receiver  in  the  action  (naming  it)  and 
obey  the  orders  of  the  court  therein."  No  order  was  made  by  the  court 
with  reference  to  this  fund.  The  receiver  is  not  an  insurer  of  the 
safety  of  the  property,  but  the  measure  of  his  responsibility  is  analogous 
to  that  of  guardian  and  administrator,  and  when  he  uses  ordinary  care 
in  his  duties,  that  is,  such  care  as  an  ordinarily  prudent  person  would 
use  in  the  handling  of  his  own  property,  he  has  fulfilled  the  measure  of 
his  duty  as  such.  (Murph  v.  McCullough,  14  Texas  Ct.  Rep.,  176; 
Hamm  v.  Stone  Stock  Co.,  13  Texas  Civ.  App.,  414;  Hamm  v.  Stock 
Co.,  18  Texas  Civ.  App.,  241;  Finley  v.  Merriman,  39  Texas,  56; 
People  V.  Faulkner,  14  N.  E.  Rep.,  415 ;  Johnson  v.  Fleming,  50  S.  W. 
Eep.,  855;  State  v.  Copeland,  34  S.  W.  Rep.,  427.)  We  are  of  the  opin- 
ion that  the  instructions  of  the  court  were  proper. 

The  court  rejected  the  evidence  to  the  effect  that  L.  L.  Brown  would 
not  permit  the  attoraevs  of  interveners  to  examine  the  books  of  the  com- 
press company,  or  give  them  any  information  about  the  affairs  of  the 
mill,  it  being  shown  that  the  receiver  had  employed  L.  L.  Brown  to 
assist  him,  and  he  had  possession  of  the  books.  This  evidence  relates 
only  to  the  acts  of  L.  L.  Brown,  and  his  acts  in  this  particular  should 
not  be  chargeable  to  W.  P.  Brown,  unless  L.  L.  Brown  was  acting  under 
the  instructions  of  W.  P.  Brown  in  such  refusal,  or  he  knew  of  it  and 
ratified  such  conduct.  The  rejection  of  such  evidence  was  harmless  as 
it  was  shown  that  interveners  had  t-o  procure  an  order  from  the  court  to 
be  allowed  to  inspect  the  books,  which  was  done.  Besides,  its  materiality 
is  doubtful  as  it  does  not  tend  to  show  the  failure  to  exercise  ordinary 
care  on  the  part  of  W.  P.  Brown  in  relation  to  said  deposits. 

It  is  urged  the  court  erred  in  refusing,  as  requested  by  ap[>ellants,  to 
charge  the  jury  "to  return  a  verdict  for  interveners."  We  think  this  in- 
struction was  properly  refused.  The  evidence  was  such  that  the  issue  if 
ordinary  care  on  tiie  part  of  W.  P.  Brown,  as  receiver,  was  duly  exercised, 
was  raised  and  the  court  properly  submitted  it  to  the  jury  for  their 
determination. 

The  defendants  by  the  testimony  of  several  witnesses,  whose  testimony 
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was  not  attempted  to  be  contradicted,  showed  that  the  banks  in  which 
said  deposits  were  placed  were  considered  and  recognized  by  the  public 
as  perfectly  solvent  and  the  managers  thereof  reliable.  Am^  it  was  also 
shown  that  Rod  Oliver  was  regarded  by  the  public  as  solvent  and  a  man 
of  financial  ability.  Before  the  failure  of  said  banks  there  was  not  a 
rumor  affecting  their  solvency  or  responsibility,  so  far  as  the  evidence 
shows,  and  when  the  failure  came  it  was  a  great  surprise  to  every  one. 
We  think  the  evidence  was  sufficient  to  warrant  the  verdict  and  judg- 
ment and  it  will  be  affirmed. 

On  November  10,  1906,  this  cause  was  set  down  for  submission.  On 
November  8,  1906,  appellants  filed  a  supplemental  brief  presenting  five 
additional  assignments  of  error,  which  were  not  embraced  in  the  original 
brief.  The  appellees  move  to  strike  out,  or  that  we  diould  not  consider 
said  brief,  because  filed  too  late  for  them  to  reply  before  date  for  sub- 
mission. The  transcript  was  filed  March  26,  1906,  but  counsel  for  ap- 
pellees agreed  to  give  appellants  till  fall  to  prepare  and  file  briefs,  which 
they  filed  on  November  6,  1906,  and  appellees  filed  their  brief  November 
8,  1906.  We  think  appellees*  counsel  were  liberal  enough  in  granting 
time,  and  appellants  not  showing  a  sufficient  excuse  for  not  embracing 
the  assignments  in  their  original  brief,  the  supplemental  briefs  will  be 
stricken  out  and  not  considered  by  us.  We  will  add,  however,  that  the 
points  raised  in  the  supplemental  brief  are  practically  covered  by  the 
eleventh  assignment  in  original  brief,  which  we  have  discussed.  The 
judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  P.  Morgan  v.  L.  M.  Tims. 

Decided  November  24,  1906. 

1. — ^Landlord  and  Tenant — ^Unsigned  Contract.    , 

In  a  suit  by  a  tenant  against  his  landlord  for  illegally  suing  out  a  dis- 
tress warrant,  the  issue  as  to  what  the  rental  contract  was  was  the  vital 
issue;  the  contract  was  reduced  to  writing  and  handed  by  the  landlord  un- 
signed to  the  tenant  with  the  request  to  look  over  it,  and  sign  it,  and  return 
it;  the  tenant  never  signed  the  writing,  but  kept  it  and  produced  it  on  th^ 
trial;  the  landlord  offered  to  testify  that  the  tenant  told  him  shortly  after 
receiving  the  writing,  that  it  was  all  right.  Held,  the  testimony  was  com- 
petent as  an  admission  against  interest;  and  the  writing  was  admissible  with 
the  other  evidence  relating  thereto  for  the  jury  to  determine  whether  or  not 
it  embodied  the  contract. 

2. — ^Allegation  by  Defendant — ^Implied  Denial — ^Evidence. 

Where  the  defendant  tenders  an  issue  by  his  pleading  the  law  implies 
a  denial  by  the  plaintiff,  and  the  plaintiff  may  introduce  testimony  to  dis- 
prove such  issue  without  pleading  to  that  effect. 

8. — ^Landlord's  Lien — ^Intent  to  Defraud. 

When  the  tenant  commits  an  act  which  gives  the  landlord  a  right  to  a 
distress  warrant  the  intent  on  the  part  of  the  tenant  to  defraud  the  landlord 
is  immaterial. 
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4. — ^Tenant — Duty  to  Bepair. 

In  the  absence  of  an  agreement  to  the  oontraxy  it  ia  the  duty  of  a  tenant 
to  make  neoessaiy  repairs  on  the  rented  premises. 

6. — ^DistreM    Prooeedingi — ^Reoonyentlon — Separate    Suit. 

The  defendant  in  a  distress  proceeding  may  either  reconvene  in  that  suit 
or  file  a  separate  suit  for  damages. 

Appeal  from  the  County  Court  of  Upahur  County.  Tried  below  be- 
fore Hon.  M.  B.  Briggs. 

Barnwell  £  Eberhart,  for  appellant — ^When  it  was  shown  that  Tims 
had,  without  the  consent  of  Morgan,  sold  part  of  the  cotton  raised  on  the 
rented  premises,  the  law  gave  Morgan  the  absolute  right  to  sue  out  the 
distress  warrant,  and  it  was  highly  prejudicial  to  the  rights  of  appellant 
to  permit  appellee  to  testify  that  he  did  not  intend  to  defraud  appellant, 
and  that  he  lived  on  the  proceeds  of  the  cotton  sold.  Eev.  Stats.,  arts. 
3236-3240 ;  Burger  v.  Ehiney,  42  S.  W.  Bep.,  690. 

No  evidence  can  be  legally  admitted  of  a  fact  not  averred.  The  plain- 
tiff not  having  alleged  that  by  the  terms  of  the  rental  contract  he  waB  to 
have  the  first  bale  of  cotton  free  from  the  landlord's  lien,  it  was  reversi- 
ble error  to  permit  him  to  so  testify.  Morris  v.  Kasling,  79  Texas,  145 ; 
Tinsley  v.  Penniman,  83  Texas,  64 ;  New  York  Steamship  Co.  v.  Island 
Boating  Assn.,  2  Texas  Civ.  App.,  490. 

In  the  absence  of  an  express  agreement  to  the  contrary  it  is  the  duty 
of  the  tenant  to  keep  the  fences  aroimd  the  rented  premises  in  repair 
during  the  term  of  the  lease.  Taul  v.  Shanklin,  1  W.  &  W.  Civ.  Cases, 
sec.  1138,  p.  644;  Perez  v.  Baband,  76  Texas,  191;  Andrews  v.  Jones, 
36  Texas,  149 ;  Weinsteine  v.  Harrison,  66  Texas,  646 ;  Goedeke  v.  Baker, 
28  S.  W.  Sep.,  1039 ;  18  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  216,  and 
notes. 

Warren  &  Briggs,  for  appellee. 

RAINEY,  Chief  Justice. — ^L.  M.  Tims,  as  plaintiff,  sued  J.  P.  Mor- 
gan to  recover  damages  for  the  alleged  illegal  and  unjust  suing  out  of  a 
distress  warrant.     A  trial  resulted  in  a  judgment  in  favor  of  plaintiff. 

The  plaintiff  rented  land  from  defendant  upon  which  to  make  a  crop 
and  the  main  controversy  arises  upon  the  rental  contract.  Plaintiff  con- 
tends that  under  the  terms  of  the  contract  defendant  was  to  fix  and  keep 
in  repair  the  fence  around  the  rented  premises,  which  is  denied  by  de- 
fendant, and  also  that  plaintiff  was  to  have  the  exclusive  benefit  of  the 
first  bale  of  cotton  gathered  off  of  said  premises,  which  was  denied  by 
defendant.  On  the  trial  the  issue  as  to  what  were  the  terms  of  the  con- 
tract was  sharply  contested.  It  seems  that  one  Glover  was  to  write  the 
contract  between  the  pariies.  He  did  write  a  contract  and  handed  it  to 
Morgan,  who  did  not  sign  it,  but  handed  it  to  Tims  with  the  request  tu 
look  over  it  and  sign  and  hand  it  back  to  Morgan.  Tims  never  signed 
the  contract,  but  kept  it  and  had  it  at  the  trial.  The  reason  Tims  gives 
for  not  signing  the  contract  is  that  it  did  not  contain  the  contract  as 
agreed  upon. 

Defendant  Morgan  offered  to  testify  in  his  own  behalf,  which  was 
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rejected  by  the  court,  "that  about  two  or  three  weeks  after  he  gave  said 
writing  to  plaintiff  he  (plaintiff)  told  defendant  that  Bill  Hitt  had  read 
same  to  him  and  that  same  was  all  right^'  The  rejection  of  this  testi- 
mony was  error.  This  testimony  tended  to  show  an  admission  against 
plaintiff's  interest,  and  it  is  a  universal  rule  that  admissions  against  in- 
terest are  admissible  when  pertinent  to  the  issue.  There  was  other  tes- 
timony tending  to  show  that  Tima  had  recognized  the  writing  as  the 
contract  made  between  him  and  defendant,  and  what  the  terms  of  the 
contract  were,  was  a  vital  issue  in  the  case.  The  defendant  offered  the 
writing  in  evidence,  which  upon  objection,  was  excluded.  This  was 
error.  The  writing  not  being  signed  by  the  parties  was  not  conclusive  of 
the  contract,  but  it  should  have  gone  to  the  jury  with  the  other  evidence 
in  connection  therewith,  for  the  jury  to  determine  whether  or  not  it  em- 
bodied the  contract  of  the  parties,  and  if  the  jury  had  determined  that 
said  writing  was  agreed  upon,  then  its  terms  would  show  the  contract  bo> 
tween  the  parties. 

The  court  permitted,  over  defendant's  objection,  the  plaintiff  to  prove 
by  himself  that  it  was  agreed'  in  the  contract  that  he,  plaintiff,  was  to 
have  the  first  bale  of  cotton.  This  was  objected  to  on  the  groimd  that 
plaintiff  had  not  pleaded  such  a  stipulation,  which  ground  was  true. 
Plaintiff,  before  the  suing  out  of  the  distress  warrant,  had  removed  the 
first  bale  from  the  rented  premises  and  sold  it.  Defendant  in  his  answer 
plead  that  said  bale  was  removed  and  sold  without  his  consent,  and  for 
this  reason  plaintiff  claims  that  the  law  implies  a  denial  of  such  allegation 
by  plaintiff  and  tliat  such  evidence  was  admissible.  We  are  inclined  to 
this  view,  but  had  plaintiff  alleged  such  a  stipulation  in  his  petition  set- 
ting up  such  fact  in  reply  to  defendant's  answer  such  a  question  would 
not  have  arisen. 

It  was  error  for  the  court  to  permit  Tims  to  testify  that  he  did  not 
«ell  the  first  bale  of  cotton  with  intent  to  defraud  the  defendant.  This 
was  not  an  issue  in  the  case.  If  there  was  no  agreement  that  he  should 
have  the  first  bale  of  cotton,  then  defendant  had  the  right  to  distrain 
plaintiff^s  crop,  and  defendant  would  not  be  liable  for  so  doing.  So  it  is 
immaterial  whether  plaintiff  in  selling  intended  to  defraud  or  not. 

The  defendant  requested  a  charge  to  the  effect  that  in  the  absence  of 
an  agreement  to  the  contrary  it  is  the  duty  of  the  tenant  to  keep  the 
fences  areund  the  rented  premises  in  repair  during  the  terms  of  the 
lease.  This  announoee  a  correct  principle  of  law,  and  under  the  cireum- 
stances  of  this  case  should  have  been  given.  Whether  or  not  there  wa» 
such  an  agreement  was  a  question  for  the  jury. 

The  defendant  contends  that  in  the  distress  proceedings  a  judgment 
foreclosing  the  distress  warrant  was  had  and  that  such  judgment  was 
res  adjudicata  as  to  the  right  of  plaintiff  to  recover  in  this  suit.  We  do 
not  concur  in  this  contention.  There  is  nothing  in  the  record  to  show 
that  the  plaintiff  here  reconvened  in  that  suit  for  damages,  and  the  fore- 
closure there  only  prohibits  him  from  showing  defects  in  the  affidavit, 
bond,  writ,  etc.,  necessary  in  procuring  the  writ.  In  other  words,  such 
judgment  is  only  conclusive  as  to  the  regularity  of  the  proceedings,  and 
does  not  estop  the  plaintiff  from  showing  that  the  grounds  authorizing 
distress  proceedings  did  not  exist  and  that  the  writ  was  unjustly  sued 
out.    The  plaintiff  here  had  not  only  the  right  to  reconvene  for  damages 
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in  that  suit,  but,  not  doing  that,  he  could  bring  a  separate  suit  for  his 
damages  that  the  distress  warrant  was  ^^illegally  and  unjustly^'  sued  out 
For  the  errors  indicated  the  judgment  is  reversed  and  ihe  cause  re- 
manded. 

Reversed  and  remanded. 


St.  Louis  &  San  Francisco  Bailroad  Company  v.  W.  J.  Boyer  et  al. 

Decided  November  24,  1906. 

1. — ^Penonal  Injuries — ^Evidence — ^Ezprestions  of  Pain. 

The  BufTering  of  a  ^rty  in  many  eases  can  only  be  ascertained  by  ex- 
pressions of  the  party  himself,  and  this  being  the  best  evidence  of  which  Hm 
case  is  susceptible,  such  evidence  is  admissible  if  such  expression  is  usual  and 
natural  under  such  conditions. 

9. — Same— -Appearanoes — ^Honezpert  Testimony. 

Nonexpert  witnesses  may  testify  as  to  whether  or  not  a  person  appeared 
to  be  sick  and  suffering  or  otherwise. 

3. — ^Railroad  Track — Condition — ^Degree  of  Care. 

A  railroad  company  must  exercise  the  highest  degree  of  care  to  keep  its 
track  in  proper  condition  for  the  operation  of  /its  trains;  a  reasonable  degree 
of  care  is  not  sufficient. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below  be- 
fore Hon.  B.  C.  Jones. 

C.  H,  Yoakum  and  Head,  DUlard  £  Head,  for  appellant. — In  order 
for  the  statements  of  a  plaintiff  suing  for  personal  injuries  to  be  admis- 
sible  in  evidence  they  must  relate  to  present  pain  or  suffering,  be  the 
natural  exclamations  brought  about  by  his  condition^  and  sufficiently  in- 
voluntary to  exclude  the  idea  of  premeditation  or  design.  This  nde  is 
doubly  strong  after  suit  is  brought,  Missouri,  K.  &  T.  By.  v.  Johnson, 
95  Texas,  409 ;  International  &  G.  N.  By.  v.  Kuehn,  21  S.  W.  Bep.,  68 ; 
Jackson  v.  Missouri,  K.  &  T.  By.,  55  S.  W.  Bep.,  377;  Williams  v. 
Great  Northern  By.,  70  N.  W.  Bep.,  860 ;  Boche  v.  Brooklyn  City  By., 
105  N.  Y.,  294;  Bacon  v.  Charlton,  7  Cush.  (Mass.),  581  at  p.  586. 

When  one  sues  for  a  personal  injury  and  the  issue  is  made  as  to  wheth- 
er he  is  really  injured,  a  nonexpert  witness  can  testify  as  to  his  physical 
appearance,  going  to  show  injury  or  noninjury.  St.  Louis  &  S.  F.  By. 
V.  ^nith,  90  S.  W.  Bep.,  929 ;  St.  Louis  S.  W.  By.  v.  Burke,  81  S.  W. 
Sep.,  774;  Butherford  v.  St.  Louis  S.  W.  By.,  67  S.  W.  Bep.,  162; 
St  Louis  S.  W.  By.  v.  Wright,  84  S.  W.  Bep.,  270 ;  Gulf,  C.  &  S.  P.  By. 
▼.  Beagan,  34  S.  W.  Bep.,  796 ;  Galveston,  H.  &  S.  A.  By.  v.  Welsch, 
85  Texas,  593-600 ;  MuUin  v.  Galveston,  H.  &  S.  A.  Rv.,  92  S.  W.  Bq)., 
1000. 

As  the  evidence  raised  the  issue  of  excessive  rains  and  that  this  caused 
the  condition  of  the  track  and  brought  about  the  wreck,  despite  the  exer- 
cise of  a  proper  degree  of  care  on  the  part  of  the  railway  company,  de- 
fendant was  entitled  to  have  this  issue  specifically  presented  to  the  jury. 
TTie  court,  not  having  done  this  in  its  main  charge,  should  have  given 
the  special  charge.    Missouri,  K.  &  T.  By.  v.  McGlamor}%  89  Texas,  635 ; 
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Gulf,  C.  &  S.  P.  Ry.  V.  Shieder,  88  Texas,  166 ;  Missouri,  K.  &  T.  Ry. 
V.  Rogers,  91  Texas,  68. 

W.  J.  Mathis  and  Wolfe,  Hare  &  Maxey,  for  appellees. — ^When  bodily 
pain  or  suffering  is  material  to  be  proved,  complaints  or  statements  of 
present  pain  or  suffering  are  admissible  in  evidence  and  may  be  testified 
to  by  any  one  who  hears  them.  Texas  &  Pac.  Ry.  Co.  v.  Barron,  78 
Texas,  423 ;  Jackson  v.  Missouri,  K.  &  T.  Ry.  Co.,  55  S.  W.  Rep.,  376 ; 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Bell,  58  S.  W.  Rep.,  621;  Missouri,  K 
&  T.  Ry.  Co.  v.  Oslin,  63  S.  W.  Rep.,  1043 ;  St.  Louis  S.  W.  Ry.  Co.  v. 
Burke,  81  S.  W.  Rep.,  774;  Texas  Cent  Ry.  Co.  v.  Powell,  86  S.  W. 
Rep.,  22 ;  St.  T^ouis  S.  W.  Ry.  Co.  v.  Haynes,  86  S.  W.  Rep.,  935. 

The  testimony,  the  exclusion  of  which  forms  the  basis  of  this  assign- 
ment, was  purely  the  opinion  of  a  nonexpert  witness  unaccompanied  by 
the  statement  of  any  fact  upon  which  such  opinion  was  based  and  objec- 
tion to  same  was  properlv  sustained.  Denison  &  P.  S.  Ry.  v.  Foster, 
68  S.  W.  Rep.,  299. 

RAINEY,  Chief  Justice. — Appellees,  husband  and  wife,  brought  this 
suit  against  appellant  to  recover  damages  for  personal  injuries  to  the 
wife,  Mrs.  Boyer,  occasioned  by  the  derailment  of  a  train  operated  by 
appellant,  on  which  Mrs.  Boyer  was  a  passenger,  near  Vinita,  in  the 
Indian  Territor}'.  On  a  trial  before  a  jury  a  judgment  was  rendered 
against  the  railway  company  for  $7,500,  from  which  this  appeal  was 
taken. 

Appellant^s  first  assignment  of  error  complains  of  testimony  admitted 
over  its  objection  as  to  expression  of  pain  and  suffering  by  Mrs.  Boyer, 
as  shown  by  its  bill  of  exceptions  as  follows:  'TBe  it  remembered  that 
on  the  trial  of  this  cause  when  Mrs.  Blanche  McKinney  was  testifying  as 
a  witness  in  behalf  of  the  plaintiff,  she  testified  that  she  had  seen  Mrs. 
Boyer  at  Durant.  She  was  then  asked  this  question :  When  you  would  be 
with  her  did  she  or  not  make  any  complaint  of  suffering  at  any  time  you 
were  with  her?  I  want  you  to  understand  the  question,  I  am  not  asking 
if  she  made  complaints  of  having  suffered  at  some  other  time  when  you 
were  not  there.  For  instance,  if  you  would  come  in  today,  if  she  com- 
plained of  suffering  yesterday,  I  am  not  asking  you  about  that,  but  did 
she  complain,  at  any  time  make  complaints  of  any  suffering  that  she 
was  then  experiencing  while  you  were  there,  and  was  she  talking  to  you? 
If  so,  state  what  complaints  she  made;  that  is,  complaints  during  the 
time  you  have  known  her  since  December,  1904.  To  tiie  evidence  sought 
to  be  elicited  by  the  question,  defendant  objected  that  it  would  be  a 
selfserving  declaration  and  action.  It  would  be  a  complaint  after  suit 
filed  and  not  an  involuntary  exclamation  of  pain.  Which  objection  was 
overruled,  and  the  witness  answered :  "I  have  seen  her  when  she  would 
be  lying  in  bed  and  she  would  say,  *I  am  suffering  intensely  with  my  head 
this  morning;*  that  is  about  what  she  would  say."  To  the  action  of  the 
court  in  overruling  the  objection  defendant  then  and  there  excepted." 
This  testimony  of  Mrs.  McKinney  relates  to  expressions  of  Mrs.  Boyer 
while  living  at  Durant.  Plaintiff  moved  to  Durant  about  December  1, 
1904,  and  suit  was  filed  December  21,  1904.  In  this  connection  appel- 
lant submits  the  following  proposition:     'T[n  order  for  the  statements 
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of  a  plaintifE  suing  for  personal  injuries  to  be  admissible  in  evidence 
they  must  relate  to  present  pain  or  suffering,  be  the  natural  exclamations 
brought  about  by  his  condition,  and  sufiBciently  involuntary  to  exclude 
the  idea  of  premeditation  or  design.  This  rule  is  doubly  strong  after 
guit  is  brought/' 

In  the  case  of  Bacon  v.  Charlton,  7  Cush.  (Mass.),  581,  the  court  in 
discussing  the  admission  of  such  testimony  said:  "The  rule  of  law  is 
now  well  settled,  and  it  fonns  an  exception  to  the  general  rules  of  evi- 
dence, that  where  the  bodily  or  mental  feelings  of  a  party  are  to  be 
proved,  the  usual  and  natural  expressions  of  such  feelings,  made  at  the 
time,  are  considered  competent  and  original  evidence  in  his  favor.  And 
the  rule  is  founded  upon  the  consideration,  that  such  expressions  are  the 
natural  and  necessary  language  of  emotion,  of  the  existence  of  which, 
from  the  very  natnre  of  the  case,  there  can  be  no  other  evidence.  There 
are  ills  and  pains  of  the  body,  which  are  proper  subjects  of  proof  in  courts 
of  justice  which  can  be  shown  in  no  other  way.  Such  evidence,  however, 
is  not  to  be  extended  beyond  the  necessity  on  which  the  rule  was  founded. 
Anything  in  the  nature  of  narration  or  statement  is  to  be  carefully  ex- 
cluded and  the  testimony  is  to  be  confined  strictly  to  such  complaints, 
exclamations  and  expressions  as  usually  and  naturally  accompany,  and 
fnmish  evidence  of,  a  present  existing  pain  or  malady .'*  When  the  ex- 
pression of  Mrs.  Boyer  was  made  as  testified  to  she  was  lying  in  bed, 
and  if  she  was  suffering  with  her  head,  it  was  one  that  wonld  naturally 
flow  from  such  a  condition,  and  indicates  existing  pain.  It  is  not  a 
narrative  or  statement  of  a  past  occurrence,  but  an  expression  of  the 
pain  she  was  then  suffering.  The  suffering  of  a  party  in  many  cases  can 
only  be  ascertained  by  expressions  of  the  party  himself,  and  this  being 
the  best  evidence  of  which  it  is  susceptible,  such  evidence  is  admissible 
if  such  expression  is  usual  and  natural  under  such  condition.  Whether 
or  not  Mrs.  Boyer  was  feigning  is  for  the  jury  to  determine,  and  whether 
or  not  snch  expressions  were  made  some  time  after  the  accident  does  not 
affect  its  admissibility,  but  might  affect  the  weight  that  should  be  given 
to  it.  (Texas  &  Pac.  Ey.  Co.  v.  Barron,  78  Texas,  421.)  We  are  of  the 
opinion  that  the  evidence  was  properly  admitted,  which  holding  we  think 
is  sustained  by  the  following  authorities:  Houston  &  T.  C.  Ry.  Co.  v. 
Shafer,  54  Texas,  641 ;  Newman  v.  Dodson,  61  Texas,  91 ;  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Bell,  58  S.  W.  Rep.,  621 ;  Missouri,  K.  &  T.  Rv.  Co.  v. 
Oslin,  63  S.  W.  Rep.,  1039;  St.  Louis  S.  W.  Ry.  Co.  v.  Burke,  81  S.  W. 
Rep.,  774;  St.  Louis  S.  W.  Ry.  Co.  v.  Haynes,  86  S.  W.  Rep.,  934. 

Appellant^s  second  and  seventh  assignments,  inclusive,  embrace  prac- 
tically the  same  propositions  and  what  we  have  said  under  the  first  as- 
signment applies  to  these,  and  said  assignments  are  overruled. 

Complaint  is  made  that  the  court  erred  in  excluding,  over  appellant's 
objection,  the  testimony  of  Miss  Horsley,  who  would  have  testified  that, 
*'while  she  was  at  our  house  nothing  in  her  appearance  or  actions  indi- 
cated that  she  (Mrs.  Boyer)  was  hurt  or  injured.'^  There  was  a  sharp 
issue  made  as  to  whether  or  not  Mrs.  Boyer  was  injured  as  claimed,  and 
Mrs.  Boyer,  after  the  accident  had  visited  the  home  of  Miss  Horslev. 
The  objection  to  the  evidence  was  that  it  was  immaterial,  irrelevant  and 
stated  the  opinion  and  conclusion  of  the  witness,  and  she  did  not  give  a 
statement  of  the  facts  .upon  which  she  bases  the  opinion.    The  objection 
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is  not  tenable  and  the  testimony  should  have  been  admitted.  The  tes- 
timony was  not  the  opinion  as  to  Mrs.  Boyer  being  in  fact  injured,  but 
only  as  to  the  appearance  of  her  being  injured.  Under  all  the  authorities 
testimony  as  to  the  appearance  of  a  party  is  admissible.  (St.  Louis  & 
S.  P.  Rv.  Co.  V.  Smith,  90  S.  W.  Rep.,  929 ;  St.  Louis  S.  W.  Ry.  Co.  t. 
Burke,  81  S.  W.  Rep.,  774;  Rutherford  v.  St  Louis  S.  W.  Ry.  Co.,  67 
S.  W.  Rep.,  161;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Welsch,  85  Texaa, 
593-600;  1  Greenl.  Ev.,  sec.  439  (13th  ed.),  p.  495,  n.  2.) 

Appellee  insists  that  the  exclusion  of  this  evidence  was  harmless  as 
other  witnesRcs  liad  testified  to  practically  the  same  effect.  We  do  not 
think  this  reason  should  prevail  in  this  case,  if  good  in  any  case.  Two  or 
three  other  witnesses  had  testified  along  tiiis  line,  but  whether  or  not 
the  testimony  of  Miss  Horsley  would  have  changed  the  result  we  do  not 
know  and  therefore  can  not  say  the  exclusion  of  her  testimony  was  harm- 
less. Had  Miss  Horsley  testified  in  substance  what  is  here  insisted  upon 
there  would  be  reason  for  the  contention  of  appellee,  but  this  was  not 
done.  In  the  case  of  Denison  ft  P.  S.  Ry.  Co.  v.  Paster,  68  S.  W.  Rep., 
299,  cited  by  appellee  in  support  of  his  contention,  where  it  was  held 
the  exclusion  of  similar  testimony  by  a  witness  was  harmless,  the  witness 
had  already  testified  in  substance  tlie  matter  that  was  excluded,  conse- 
quently it  was  held  there  was  no  error. 

Appellant  complains  of  the  rejection  of  the  testimony  of  a  witness  by 
deposition,  ^'that  while  at  Rogers,  Arkansas,  Mrs.  Boyer  was  not  ill.'' 
The  witness  had  testified  that  Mrs.  Boyer,  during  said  time,  made  no 
complaints  of  suffering  or  injuries.  The  objection  to  the  rejected  testi- 
mony was  that  it  was  the  statement  of  a  conclusion  and  not  the  state- 
ment of  a  fact;  that  the  witness  did  not  show  herself  competent  to  give 
an  opinion  with  reference  to  the  matter  she  testified*  about. 

Mr.  Greenleaf  says:  "Nonexperts  may  give  their  opinions  on  ques- 
tions of  .  .  .  sickness,  health,  .  .  .  and  the  like."  Mr.  Rogers 
in  his  work  on  Expert  Testimony,  p.  9,  says :  "Witnesses  are  allowed  to 
express  opinions  based  on  facts  within  their  personal  observation  when 
the  facts  can  not  be  so  described  as  to  enable  another  to  draw  anv  in- 
telligent  conclusion  therefrom.  Opinions  in  such  cases  must  be  received 
in  evidence  from  the  necessities  of  the  situation."  On  page  11,  he  says 
such  witnesses  may  testify  "concerning  the  health,  the  physical  and  men- 
tal condition  of  another.  For  instance,  that  a  person  was  sick,  in  poor 
health,"  etc.  The  admissibility  of  such  evidence  arises  from  the  necessity 
of  the  case.  Ordinarily  it  would  be  impossible  for  a  witness  to  give  to 
the  jury  such  a  description  of  the  person's  condition,  or  state  facts  from 
which  a  jury  could  tell  whether  a  person  was  sick  or  well,  yet  a  witness 
by  reason  of  being  with  a  party  and  observing  his  ccmduct,  manner  and 
appearance  might  form  an  opinion  of  the  party^s  condition  in  that  regard. 
While  perforce  of  the  situation  it  is  but  a  conclusion  the  authorities  hold 
such  an  opinion  is  admissible  by  reason  of  the  situation  itself.  The 
weight  given  to  such  testimony  depends,  of  course,  upon  the  intelligence 
and  opportunity  of  the  witness  in  forming  an  opinion.  We  think  the 
court  erred  in  rejecting  tlie  evidence. 

The  court  erred  in  giving  the  following  paragraph  of  its  charge,  viz. : 
"If  you  further  believe  from  the  evidence  that  the  track  and  roadbed 
of  defendant  at  the  place  where  said  wreck  occurred  were  not  so  made 
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and  constracted  and  in  such  state  of  repair  at  said  time  as  that  defend- 
anVs  passenger  trains  could  be  operated  over  same  in  the  usual  and  cus- 
tomary way  in  which  same  were  operated^  with  a  reasonable  degree  of 
safety  to  passengers  on  said  trains>^^  etc.  This  charge  fixes  as  a  criterion 
for  the  care  to  be  used  by  defendant  in  properly  constructing  its  track 
and  keeping  it  in  repair  as  such  that  trains  could  be  operated  over  same 
in  the  usual  and  customary  way  in  which  satne  were  operated^  with  a 
reasonable  degree  of  safety  to  passengers  on  said  trains.  The  highest  de- 
gree of  care  was  incumbent  upon  defendant  to  keep  its  track  in  condition 
for  the  operation  of  its  trains^  and  whether  or  not  said  trains  had  been 
"usually  and  customarily"  operated  as  the  train  at  the  time  of  the  acci- 
dent»  was  not  the  test  by  which  to  measure  the  care  of  the  railroad  com- 
pany. It  is  doubtful  whether  or  not  the  charge  was  hurtful  to  defendant^ 
yet  in  view  of  another  trial  it  is  thought  best  to  point  out  what  we  con- 
sider its  defect. 

Other  errors  are  assigned^  but  we  think  none  other  than  those  criti- 
cised are  well  taken. 

The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


T.  C.  KOWE  V.  S.  L.  GOHLMAN,  Sr.,  et  al. 
Decided  November  26,  1906. 

1. — ^He^otiable  Paper — ^Endorsement — ^Art.  807,  Bev.  Stati.,  Construed. 

A  negotiable  note  was  transferred  by  the  following  endorsement:  "For 
value  received  the  within  note  together  with  collaterals  securing  the  payment 
of  same  is  transferred  to  S.  C.  (^hlman,  Sr."  Even  if  such  endorsement  de- 
stroyed the  negotiability  of  the  note  under  the  law  merdiant,  still  under  the 
provisions  of  article  307,  Revised  Statutes,  the  endorsee  was  clothed  with 
the  same  rights  as  if  the  assignment  was  in  blank. 

S. — Same — Credit  upon  Preexisting  Debt — ^Valuable  Consideration. 

Where  a  n^fotiable  instrument  is  transferred  by  a  debtor  to  creditor,  and 
by  the  latter  credited  upon  a  preexisting  indebtedness,  such  crediting  is  a  val- 
uable consideration. 

3. — ^Bule  66  Construed — ^Waiver. 

Although  Rule  66  for  the  District  Courts  forbidding  the  rendition  of  a 
jud^ent  within  two  days  of  the  close  of  the  term  has  the  force  of  law,  still 
a  violation  of  said  rule  will  not  in  every  case  nullify  the  judgment  so  ren- 
dered, nor  furnish  groimd  for  reversal.  Its  provisions  may  be  waived,  and 
such  will  be  the  effect  when  parties  stand  by  and  permit  the  judgment  to  be 
rendered  without  protest,  until  afterwards. 

4. — Negotiable  Paper — ^Fraud — ^Burden  of  Proof. 

Fraud  in  the  inception  of  paper  put  into  circulation  prevents  the  pre- 
sumption that  the  endorsee  is  an  innocent  holder,  and  the  burden  rests  upon 
him  in  such  ca^c  of  proving  that  he  acquired  the  paper  before  maturity  in 
the  ordinary  course  of  business  and  for  a  valuable  consideration. 

Error  from  the  District  Court  of  Harris  County.    Tried  below  before 
Hon.  Chas.  E.  Ashe. 

F.  B,  Stanley  and  Rowe  &  Rowe,  for  plaintiff  in  error. — ^Rule  66  pre- 
scribed by  authority  of  law  is  in  its  terms,  eflFect,  purpose  and  intention, 
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statutory,  mandatory  and  obligatory  and  its  violation  reversible  material 
error,  from  which  injury  prejudicial  to  defendant  T.  C.  Bowe  will  be 
legally  presumed.  Rules  for  Courts  of  Texas  (1899),  p.  28,  sec.  66; 
Texas  Land  Co.  v.  Williams,  48  Texas,  602;  Texas  Rev.  Stats.  (1896), 
947 ;  18  Ency.  Pld.  &  Prac.  p.,  1262. 

That  misrepresentation,  concealment  or  failure  to  disclose  facts  mar 
terially  affecting  value,  is  -fraud  and  annuls  the  contract  to  pay.  Adams 
V.  Henderson,  168  U.  S.,  579 ;  Stewart  v.  Wyoming  Cattle  Co.,  128  U. 
S.,  388;  Benjamin  on  Sales,  7  ed.,  pp.  482,  611,  621,  630,  672. 

It  is  a  fraud  annulling  and  avoiding  the  contract,  although  seller 
afterwards  removes  the  incumbrance.  Benjamin  on  Sales  (7th  ed.), 
p.  482 ;  Stevenson  v.  Marble,  84  Fed.  Rep.,  23. 

Lester  in  selling  to  Rowe  his  personal  property  rights  and  interests  in 
these  inventions  impliedly  represented  and  affirmed  that  he  had  a  full 
and  unencumbered  title  and  right  to  dispose  of  same,  subject  to  said 
options,  for  the  consideration  paid  and  promised.  Pitt  v.  Elser,  32  S. 
W.  Rep.,  146;  Benjamin  on  Sales  (7th  ed.),  pp.  482,  611,  621,  630,  672. 

Contract  rights  are  property  in  Texas.  City  of  Sherman  v.  Connor, 
88  Texas,  35. 

Lester's  rights  in  said  note  and  money  fund  were  assignable  as  property 
without  endorsement,    Davis  v.  Sittig,  65  Texas,  497. 

But  purchaser  who  pays  therefor  by  crediting  the  purchase  price  on 
past  due  indebtedness  is  not  a  purchaser  for  value  paid.  Overstreet  v. 
Manning,  67  Texas,  657. 

The  assignee  takes  only  the  rights  of  his  assignor.  Weathered  v. 
Smith,  9  Texas,  623 ;  Davis  v.  Sittig,  65  Texas,  497 ;  Central  Trust  Co. 
V.  First  National  Bank,  101  TJ.  S.,  68. 

The  negotiable  contract  of  endorser  and  endorsee  of  negotiable  paper 
is  essential  and  necessary  to  give  it  currency  as  commercial  paper  and 
to  protect  the  holder  against  proper  defenses  of  the  maker.  Davis  v. 
Sittig,  66  Texas,  477 ;  Weathered  v.  Smith,  9  Texas,  623 ;  Central  Trust 
Co.  V.  First  Nat.  Bank,  101  TJ.  S.,  68. 

Holder  for  value  can  not  use  his  position  for  benefit  of  fraudulent  payee 
nor  to  injure  the  person  defrauded.  Van  Winkle  v.  Citizen^s  Bank,  89 
Texas,  153. 

Nor  act  as  collector  for  payee.    Blum  v.  Loggins,  53  Texas,  136. 

Laws  intended  for  protection  only  can  not  be  used  to  effectuate  a  fraud. 
Womack  v.  Womack,  8  Texas,  397. 

*T5ut  we  know  that  the  law  is  good  if  a  man  use  it  lawfully.^* — 1  Tim- 
othy, 1  chap.,  8  verse. 

Hutcheson,  Campbell  &  Hutcheson,  for  defendants  in  error. 

GILL,  Chief  Justice.— S.  L.  Qohlman,  Sr.,  brought  this  suit  against 
T.  C.  Rowe  as  maker  and  J.  E.  Lester  endorser  of  a  promissory  note  for 
$550,  with  interest  and  attorney's  fees  according  to  its  terms.  It  was 
also  averred  that  defendant  Rowe  had  by  authority  of  plaintiff  collected 
certain  funds  which  he  had.  pledged  to  secure  the  note  and  holds  same 
in  trust  for  him  and  he  prays  that  the  court  compel  Rowe  to  pay  over 
the  funds  in  question. 

Lester  made  no  defense,  Rowe  made  the  point  that  there  was  a  mis- 
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joinder  of  cauaes  of  action  in  that  it  prayed  for  a  judgment  at  law  on 
the  note  as  unpaid  and  also  for  a  decree  that  Rowe  account  for  and 
pay  .over  the  alleged  trust  fund.  Eowe  pleaded  in  defense  that  the  note 
and  assignment  of  funds  were  parts  of  a  larger  transaction.  That  the 
note  was  given  in  part  payment  for  an  interest  in  a  certain  patent  right 
purchased  from  I^ester.  That  Lester  fraudulently  misrepresented  the 
amount  of  his  interest  so  sold.  That  the  consideration  had  materially 
failed  and  that  plaintiff  was  a  purchaser  with  notice  and  not  for  value. 

The  case  was  tried  to  the  court  without  a  jury  on  April  17,  1905,  and 
the  court  having  taken  the  matter  under  advisement  rendered  judgment 
in  favor  of  plaintiff  for  the  amount  of  the  note,  according  to  its  terms, 
on  June  2, 1905.  lieeter  did  not  appeal.  Rowe  excepted  and  gave  notice 
of  appeal  and  20  days  were  allowed  after  adjournment  of  the  court  to 
file  statement  of  facts.  Conclusions  of  fact  and  law  were  filed  at  the 
request  of  appellant  and  the  court  adjourned  on  June  3,  1905.  Bowe 
has  brought  the  cause  before  us  on  writ  of  error. 

The  facts  as  disclosed  by  the  record  are  briefly  as  follows :  Geo.  C. 
Kitchen  discovered  a  preparation  which  he  supposed  and  claimed  was  an 
effective  exterminator  of  the  cotton  pest  known  as  the  boll  weevil,  and 
invented  a  machine  for  spraying  the  plant  with  the  preparation.  He 
undertook  to  secure  a  patent  and  to  form  a  company  for  their  manu- 
facture and  sale.  W.  S.  Napier,  J.  B.  Brockman,  J.  H.  Rhodes  and 
Lester  became  the  owners  with  Kitchen  of  the  rights  to  the  discovery 
and  machine. 

On  March  15,  1904,  Kitchen,  Napier  and  Lester  entered  into  a  writ- 
ten agreement  called  a  pooling  agreement  whereby  they  mutually  hound 
themselves  to  own  their  holdings  in  common.  That  any  further  interest 
acquired  by  either  one  of  the  contracting  parties  should  be  held  likewise 
upon  compensation  being  made  to  the  party  making  the  additional  pur- 
chase and  the  entire  holdings  of  the  three  should  be  held  and  voted  as  a 
single  interest. 

On  March  16,  1904,  Lester  acquired  the  interest  held  by  Rhodes, 
amounting  to  one-fourth  of  the  whole,  burdened  with  a  stipulation  in 
the  written  transfer  that  out  of  the  net  dividends  which  his  interest 
might  earn  after  the  first  year  he  should  be  paid  $2,000  per  year  during 
the  life  of  the  patent. 

On  the  16th  day  of  May,  1904,  Lester  for  $50  cash  and  the  note  sued 
on  in  this  case  sold  to  Rowe  his  interest  in  the  discovery  and  patent  ma- 
chine and  conveyed  same  in  writing  in  the  following  terms :  • 

"State  of  Texas,    ) 
County  of  Harris.  ( 

''Know  all  men  by  these  presents,  that  I,  J.  E.  Lester,  of  the  above 
State  and  county,  for  and  in  consideration  of  the  sum  of  six  hundred 
($600)  dollars  to  me  paid  and  agreed  to  by  T.  C.  Rowe,  also  of  Harris 
County,  Texas,  as  follows :  Fifty  dollars  cash,  receipt  of  which  is  here- 
by acknowledged,  and  one  promissory  note  of  the  said  T.  C.  Rowe  of 
even  date  herewith  for  the  sum  of  five  hundred  and  fifty  dollars,  payable 
on  or  before  January  1,  1905,  at  the  office  of  the  said  J.  E.  Tjester, 
in  Houston,  Harris  County,  Texas,  and  bearing  interest  from  maturity 
at  the  rate  of  eight  percent  per  annum  until  paid,  and  providing  for  ten 
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percent  additional  if  collected  by  legal  measurea,  have  granted,  bar- 
gained^ sold  and  assigned,  and  do  by  these  presents  grants  bargain,  sell^ 
convey  and  assign  unto  the  said  T.  C.  Bowe^  his  heirs  and  assigns,  all 
and  singular,  my  whole  and  entire  interest  and  claim  of  every  kind, 
n&ture  and  description  in  and  to  that  certain  formula  patented  by  George 
C.  Kitchen  and  J.  B.  Brockmae,  or  eitiier  of  them,  for  the  purpose  of 
exterminating  boll  weevils  and  other  insects  as  well  as  of  all  my  entire 
interest  in  and  to  the  Kitchen  Spraying  Machine  to  be  used  in  connec- 
tion with  the  use  of  said  formula^  a  patent  for  which  machine  has  been 
applied  for.  The  interest  herein  conveyed  being  one-sixth  interest  of 
the  whole  (acquired  from  0.  C.  Kitchen)  and  also  a  one-third  of  all  of 
that  certain  interest  acquired  from  one  J.  H.  Bhodes  by  me  March  16, 
1904,  the  same  being  all  of  my  interest  and  right  in  said  formula  and 
machine.  This  conveyance  is  made  subject  to  the  pooling  agreement  be^ 
tween  myself,  Geo.  C.  Kitchen  and  W.  S.  Napier,  which  is  dated  March 
15,  1904. 

'Witness  my  hand  this  the  16th  day  of  May,  A.  D.  1904. 

J.  E.  Lester. 
Witnesses: 

0.  L.  Cochran, 

Jas.  A.  Painter.^* 

The  following  is  a  copy  of  the  note : 

"Houston,  Texas,  May  16,  1904. 

On  or  before  January  1,  1905,  after  date,  I  promise  to  pay  to  the 
order  of  J.  E.  Lester,  at  his  office,  in  Houston,  Texas,  five  hundred  and 
fifty  dollars  ($550)  with  interest  at  the  rate  of  eight  percent  per  annum 
from  maturity  until  paid,  and  ten  percent  additional  on  the  full  amount 
due  if  placed  in  the  hands  of  an  attorney  for  collection.  Value  re- 
ceived.*'    (Signed)  "T.  C.  Rowe." 

To  secure  this  note  Rowe  transferred  by  a  separate  writing  his  inter- 
est in  a  certain  cash  fund  on  deposit  with  the  court  in  a  certain  litiga- 
tion then  pending  in  Jefferson  County. 

On  the  —  day  of  19 — ,  and  before  maturity,  the  note  was 

transferred  to  plaintiff  by  the  following  written  endorsement  on  the 
back  thereof:  "For  value  received  the  within  note  together  with  col- 
laterals securing  the  payment  of  same  is  transferred  to  S.  C.  Gohlman, 
Sr."  (Signed)  "J.  E.  Lester."  Gohlman  credited  the  amount  of  the 
note  on  a  past  due  indebtedness  then  due  by  Lester  to  him.  Thus  far 
the  evidence  is  undisputed. 

The  appellant  assails  the  judgment  upon  two  points  affecting  the 
merits. 

First,  lliat  the  court  erred  in  finding  that  Rowe  was  neither  mided 
nor  defrauded ;  and 

Second.  The  court  eiTed  in  finding  that  Gohlman  was  an  innocent 
purchaser  for  value  without  notice. 

Upon  the  first  point  the  evidence  is  sharply  conflicting.  Rowe  testifies 
unequivocally  that  in  purchasing  Lester's  interest  the  latter  represented 
that  it  consisted  of  five-twelfths  of  the  whole,  and  that  it  was  unen- 
cumbered except  by  tlie  provisions  of  the  pooling  agreement.     That  he 
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would  not  have  made  the  purehaee  but  for  hid  reliance  upon  the  truth 
of  Lester's  representations  and  that  he  had  no  knowledge  of  the  annual 
burden  imposed  by  the  transfer  from  Bhodes  to  Lester.  The  latter  tes- 
tified that  Sowe  wrote  the  transfer  and  he^  Lester^  signed  it.  That  there- 
by Bowe  got  all  the  interest  he  bought.  That  he  made  no  representations 
and  concealed  nothing.  That  the  written  transfer  was  his  entire  con- 
tract with  Eowe.  "That  Rowe  knew  what  interest  he  was  getting  and 
was  not  misled  by  Lester.^'  In  this  general  language  Lester  denied  flatly 
the  testimony  of  Eowe  and  further  testified  that  the  pooling  agreement 
together  with  all  his  title  papeis  were  delivered  into  Kowe's  hands  when 
the  sale  was  made  including  the  written  transfer  from  Rhodes  in  which 
the  $2,000  annuity  was  reserved.  This  last  statement  Rowe  did  not  dis- 
pute but  claims  he  did  not  examine  the  trausfers  until  long  afterwards 
and  relied  soleyly  on  Lester's  representations  and  the  terms  of  the  trans- 
fer to  him,  Rowe. 

The  concern  was  to  be  capitalized  at  $500,000.  Rowe  bought  Lester's 
interest  for  $600.  It  was  shortly  thereafter  discovered  that  Sie  formula 
for  destroying  weevils  was  abwlutely  worthless. 

The  court  found  that  Lester  had  been  guilty  of  neither  misrepresentar- 
tion  nor  conce^lipent;  that  Rowe  now  owns  all  he  ever  pui^hased  and 
that  there  has  been  no  failure  of  consideration.  In  this  state  of  the 
record  we  are  not  authorized  to  disturb  that  finding.  Lester  testified 
sweepingly  that  all  that  Rowe  stated  was  untrue  and  the  court  has  ac- 
cepted Liter's  statement.  The  record  does  not  disclose  that  by  cross- 
examination  or  otherwise  Lester  was  induced  to  modify  his  statements  or 
to  make  his  assertions  and  denials  more  specific.  If  appellant  was  con- 
tent to  dismiss  the  witness  with  his  testimony  in  this  form  we  must  in 
support  of  the  court's  conclusion  accord  it  the  fullest  weight  and  sig-. 
nilicance  of  which  his  language  is  fairly  susceptible.  If  his  meaning 
was  other  than  as  construed  by  the  trial  court  the  slightest  cross-examina- 
tion would  have  disclosed  it.  (Oregon  Steamship  Company  v.  Otis,  3 
N.  B.  Rep.,  486.)  The  assignment  addressed  to  this  point  is  therefore 
overruled. 

The  court  also  found  upon  sufficient  evidence  that  Gohlman  in  due 
course  of  business  purchased  without  notice  of  any  fraud  affecting  the 
execution  of  the  note,  and  held  as  matter  of  law  that  the  credit  thereof 
on  the  preexisting  debt  of  Lester  furnished  a  valuable  consideration  sup- 
porting the  transfer.  Appellant  contends  that  the  holding  is  unsound 
because  the  endorsement  whereby  the  transfer  was  made  is  not  such  as 
would  render  the  paper  negotiable,  but  destroyed  its  negotiability  under 
the  law  merchant.  Conceding  this  to  bo  true,  it  is  our  opinion  that 
article  307  of  the  Revised  Statutes  places  the  endorsee  in  this  instance  in 
the  same  position  and  clothes  him  with  the  same  rights  as  if  tlie  assign- 
ment was  in  blank.  The  article  in  effect  provides  that  if  the  instrument 
was  in  form  negotiable  at  law  the  form  of  the  endorsement  whereby  the 
transfer  was  accomplished  would  not  affect  an  innocent  holder  for  value. 
We  r^ard  this  as  the  effect  of  the  holding  in  Word  v.  Elwood,  90  Texas, 
130,  and  Port  Dearborn  Nat.  Bank  v.  Berrott,  23  Texas  Civ.  App.,  662, 
is  exactly  in  point.  See  also  Blum  v.  Loggins,  53  Texas,  121,  in  which 
it  is  held  that  crediting  such  an  instrument  upon  a  preexisting  debt  is 
valuable  consideration. 
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Appellant  complains  that  the  judgment  was  rendered  on  the  day  pre- 
ceding the  close  of  the  term  of  the  trial  court  though  the  trial  was  ac- 
tually had  many  days  before,  and  seeks  here  a  reversal  upon  that  ground 
because  of  the  provisions  of  Rule  66  forbidding  the  rendition  of  a  judg- 
ment within  two  days  of  the  close  of  the  term  under  such  circumstances. 
The  terms  and  purpose  of  the  rule  are  very  clear,  and  because  formulated 
by  the  Supreme  Court  in  pursuance  of  express  legislative  authority  have 
doubtless  the  force  of  law.  But  from  this  it  does  not  follow  that  a  fail- 
ure to  comply  with  its  provisions  will  either  nullify  a  judgment  or  fur- 
nish ground  for  reversal.  Certainly  its  provisions  may  be  waived  by  the 
parties  litigant,  so  the  question  presented  is,  was  there  a  waiver?  So 
far  as  this  record  shows  the  judgment  was  announced  without  protest 
from  appellant,  who  apparently  stood  by  hoping  for  a  judgment  in  his 
favor.  There  is  no  bill  of  exception  and  the  respective  dates  of  the 
hearing,  the  judgment  and  the  close  of  the  term  are  only  incidentally  dis- 
closed by  the  record.  For  aught  that  appears  here  the  action  of  the 
court  may  have  been  invited  by  the  appellant.  At  any  rate  it  is  not 
allowable  to  play  fast  and  loose  with  the  trial  court  by  taking  the  chance 
of  getting  a  satisfactory  judgment,  and  at  the  same  time  mentally  re- 
serving the  right  to  protest  that  no  judgment  should  have  been  rendered 
in  the  event  the  judgment  should  prove  displeasing.  The  point  is  with- 
out merit,  as  are  the  other  assignments.  For  the  reasons  given  the  judg- 
ment is  affirmed. 

ON  rehearing. 

We  stated  in  the  main  opinion  that  Rowe  did  not  contradict  the  wit- 
ness Lester's  statement  that  the  latter  had  delivered  to  Rowe  at  the  time 
of  the  sale  all  the  written  transfers  including  the  transfer  from  Rhodes 
in  which  the  royalty  was  reserved.  Of  this  appellant  complains,  and  a 
careful  examination  of  the  record  has  convinced  us  that  our  construction 
of  Rowers  testimony  on  that  point  was  not  correct.  For  the  sake  of 
accuracy  we  make  the  correction  though  it  can  not  possibly  affect  the 
result  inasmuch  as  the  trial  court  accepted  Lester's  version  of  the  trans- 
action, thus  finally  determining  the  fact  question  involved.  Upon  the 
issue  of  notice  to  Rowe  of  the  incumbrance  of  which  he  complains,  we 
do  not  say  we  could  have  found  primarily  as  did  the  trial  court,  but  to 
disturb  his  finding  in  the  light  of  the  record  as  it  stands  would  be  a 
violent  departure  from  established  precedent  and  a  distinct  invasion  of 
the  province  of  the  trial  court. 

This  conclusion  of  itself  disposes  of  this  appeal  though  we  based  our 
affirmance  upon  two  grounds,  the  second  being  the  fact  that  Gohlman 
was  an  innocent  purchaser  for  value.  Much  of  appellant's  assault  upon 
this  part  of  the  opinion  is  based  upon  the  contention  that  Gohlman  was 
not  in  fact  innocent  of  knowledge  of  the  fraud  of  Lester.  Under  the 
evidence  the  finding  of  the  trial  court  upon  this  point  can  not  be  dis- 
turbed. 

The  further  contention  is  made  that  crediting  the  note  upon  a  preexist" 
ing  debt  was  not  a  parting  with  value.  This  subject  was  discussed  briefly 
in  the  main  opinion  and  the  question  decided  adversely  to  appellant  on 
the  theory  that  the  note  was  a  negotiable  instrument  under  the  law 
merchant  and  though  the  form  of  endorsement  did  not  conform  to  the 
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law  merchAnt  its  negotiability  was  preserved  by  our  statute.  We  cited 
cases  which  we  still  regard  as  controlling  notwithstanding  the  able  aiv 
gmnent  of  counsel. 

He  further  contends,  however^  that  as  the  note  had  its  inception  in 
fraud  the  ^idorsee,  though  innocent  of  any  knowledge  of  the  fraud,  must 
show  that  he  purchased  for  a  value  other  than  a  credit  upon  a  preexist- 
ing debt  We  understand  the  rule  to  be  that  fraud  in  the  inception  of 
the  paper  negotiated  affects  only  the  burden  of  proof  and  not  the  char- 
acter of  consideration  which  suflSces  in  the  purchase  of  such  paper.  In 
Kische^v.  Ranter's  Nat.  Bank,  84  Texas,  413,  cited  by  appellant,  the 
character  of  the  consideration  was  not  a  subject  of  inquiry,  hence  the 
point  was  not  decided,  but  Judge  Stayton*  at  page  420,  uses  the  follow- 
ing language:  "If  the  averments  of  the  answer  are  true  there  can  be 
no  doubt  that  the  paper  was  put  in  circulation  fraudulently  and  when 
this  is  shown  to  be  the  case  the  presumption  that  an  endorsee  is  an  inno- 
cent holder  can  not  be  indulged,  and  the  burden  of  proving  that  he  had 
acquired  the  paper  before  maturity  in  the  ordinary  course  of  business 
for  a  valuable  consideration  reets  upon  him."  Among  the  aulhorities 
cited  in  support  of  this  doctrine  are  Blum  v.  Loggins,  63  Texas,  186,  and 
Bailey's  Onus  Probandi,  223.  In  Blum  v.  Loggins  at  page  136,  Chief 
Justice  Moore,  speaking  to  the  exact  question  said,  "Ttey  (the  ^idorsees) 
took  it  for  the  purpose  of  liquidating  an  antecedent  indebtedness  which 
is  certainly  not  out  of  the  usual  course  of  business  in  the  transfer  a^d 
assignment  of  commercial  paper.  And  when  taken  for  such  a  purpose 
is  it  not  also  taken  bona  fide  for  value?  It  is  certainly  so  according  to 
the  common  understanding.  And  we  believe  it  had  been  universally  so 
held  when  the  antecedent  debt  has  been  released  or  discharged  by  the 
transfer.     .     .     " 

Press  of  business  does  not  permit  us  to  further  extend  this  opinion. 
We  have  found  no  reason  to  change  our  views  as  to  the  duty  of  this 
court  to  affirm  this  judgment. 

Appellant  complains  that  we  have  charged  him  with  ^'playing  fast 
and  loose  with  the  trial  court''  upon  another  point.  We  disclaim  any 
sruefa  purpose.  We  intended  to  say  no  more  than  that  the  record  failed 
to  disclose  that  he  did  not  stand  by  and  hear  the  judgment  of  the  trial 
court  without  protest  that  no  judgment  should  be  rendered  at  that  late 
day  in  tiie  term,  and  that  to  permit  the  point  to  be  made  for  the  first  time 
on  appeal  would  be  to  permit  litigants  to  "play  fast  and  loose  with  trial 
courts'*  in  the  matter  of  the  enforcement  of  the  rule  which  he  invokes. 
TRie  motion  is  overruled. 

Affirmed, 


R.  T.  Barlow  v.  Pkedkrick  Stearns  &  Company. 

Decided  November  27,  1906. 

t. — ^PurtaersMp   Bel)t — ^Extension   of   Time — ^Promise— Coa^lderatlon. 

A  promise  by  a  creditor  of  a  partnership  to  a  new  member  of  the  part- 
nership, who  was  not  bound  for  the  debts  of  the  old  partnership,  to  exteQd 
the  time  of  payment  of  one  of  the  old  debts,  was  without  consideration  and 
not  binding  on  the  creditor. 

Vol.  XLIV.  Civil— 21. 
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2. — Same — Conditional  Promise. 

A  conditional  promise  to  extend  the  time  of  payment  of  a  debt  is  not 
binding  when  the  condition  was  neyer  complied  with. 

8. — Same — ^Release  of  Surety. 

Unless  the  agreement  to  extend  the  time  of  payment  of  a  debt  is  of  such 
binding  force  as  to  prevent  suit  against  the  prmcipal  debtor  during  the  al- 
leged extension,   it  is  not  such  an  agreement  as  will  release  a  surety. 

4.— Ketiring  Partner— LlabUlty. 

Evidence  considered,  and  held  insufficient  to  show  that  a  retiring  partner 
had  been  released  by  a  creditor  from  liability  for  the  debts  of  the  partnership. 

Appeal  from  the  County  C6iirt  of  Harris  County.  Tried  below  before 
Hon.  Blake  Dupree. 

Camp  &  Kendrick,  for  appellant. — ^Where  a  member  of  a  firm  retires 
from  the  partnership^  and  the  remaining  member  or  members  assume  the 
indebtedness  of  the  old  firm,  and  these  facts  are  known  to  the  creditor 
or  creditors  of  said  firm,  it  changes  the  relation  of  the  retiring  partner 
from  that  of  principal  debtor  to  that  of  surety,  and  said  retiring  part- 
ner has  all  the  rights  under  the  law  that  a  surety  has,  and  if  without  the 
consent  of  the  said  retiring  partner,  an  extension  of  time  is  granted  to 
the  remaining  partner  or  new  firm,  assuming  such  debt,  this  releases 
the  retiring  partner.  Hall  v.  Johnston  et  al.,  24  S.  W.  Eep.,  861; 
Qourley  v.  Tyler  &  Simpson,  4  App.  Civ.  Cases,  sec.  215;  Brandt  on 
Suretyship  &  Guaranty,  sees.  19,  23,  296 ;  Millerd  v.  Thorn,  56  N.  Y., 
402 ;  Colgrove  v.  Tallman,  67  N^.  Y.,  96. 

Hunt  &  Myer,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  appel- 
lee, Frederick  Stearns  &  Co.,  against  R.  T.  Barlow  and  H.  W.  Brouse, 
composing  the  firm  of  Barlow  &  Brouse,  to  recover  the  sum  of  $210.37 
alleged  to  be  due  upon  an  account  for  goods  and  merchandise  sold  and 
delivered  by  the  plaintiff  to  said  firm.  By  amended  petition  plaintiff 
also  asked  judgment  for  the  amount  due  on  said  account  against  W.  W. 
Westgate  and  tiie  Westgate  Brouse  Drug  Company  on  allegations  charg- 
ing tiiat  said  defendants  had  for  a  valuable  consideration  assumed  and 
agreed  in  writing  to  pay  said  account. 

The  defendant  Barlow,  in  addition  to  general  and  special  exceptions 
and  general  denial,  denied  under  oath  the  justness  of  the  account,  and 
specially  pleaded,  in  substance,  that  subsequent  to  the  accrual  of  the 
indebtedness  sued  on  he  had  sold  his  interest  in  the  firm  of  Barlow  & 
Brouse  to  the  defendant  Brouse  and  as  part  consideration  for  said  sale 
the  said  defendant  had  assumed  and  agreed  to  pay  said  indebtedness 
and  that  plaintiff  had  thereafter  with  full  knowledge  of  the  facts  and 
without  the  consent  or  knowledge  of  this  defendant  entered  into  a  bind- 
ing agreement  with  said  Brouse  to  extend  the  time  of  payment  of  the 
account,  and  that  by  reason  of  said  extension  this  defendant  was  dis- 
charged from  all  liability  on  said  account.  He  further  pleaded  that  W. 
W.  Westgate  had  purchased  from  Brouse  a  one-half  interest  in  the  busi- 
ness of  the  old  firm  of  Barlow  &  Brouse  and  as  consideration  therefor 
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had  assumed  and  promised  to  pay  the  debts  of  said  fiim  and  prayed  that 
in  event  the  plaintiff  recovered  against  him  that  he  have  judgment 
against  the  said  W.  W.  Westgate. 

The  cause  was  tried  by  a  jury  and  under  peremptory  instructions  by 
the  trial  court  a  verdict  was  returned  in  favor  of  plaintiff  against  the 
defendants  Barlow  and  Brouse  and  in  favor  of  the  defendants  W.  W. 
Westgate  and  the  Westgate  Brouse  Drug  Company.  From  a  judgment 
rendered  in  accordance  with  this  verdict  the  defendant  Barlow  alone  has 
appealed. 

The  undisputed  evidence  shows  that  the  amount  claimed  by  plaintiff 
was  due  for  goods  sold  and  delivered  by  it  to  the  firm  of  Barlow  & 
Brouse,  and  Ihat  after  the  accrual  of  said  indebtedness  Barlow  sold  his 
interest  in  the  business  to  Brouse  and  in  part  consideration  for  such  sale 
Brouse  agreed  and  promised  to  pay  the  indebtedness  then  due  by  said 
firm  which  included  the  account  due  plaintiff.  On  the  same  or  the  next 
day  W.  W.  Westgate  and  Brouse  entered  into  a  partnership  under  the 
firm  name  of  The  Westgate  Brouse  D?ug  Company.  The  new  firm  suc- 
ceeded to  the  business  of  the  old  firm  of  Barlow  &  Brouse  and  took 
possession  of  all  its  goods  and  assets.  Westgate  testified  that  he  did  not 
agree  when  he  bought  an  interest  in  the  business  from  Brouse  to  assume 
any  of  the  indebtedness  of  the  old  firm,  and  his  testimony  is  uncontra- 
dicted. After  Barlow  had  sold  out  and  the  new  firm  was  formed  the 
plaintiff  was  informed  by  letter  from  Brouse  that  he  would  pay  the 
account,  but  that  he  wanted  the  time  of  payment  extended.  On  the 
issue  of  the  alleged  extension  Brouse  testifi^  as  follows : 

"I  did  not,  in  that  first  letter  which  I  wrote,  request  Frederick  Steams 
&  Co.  to  accept  me  personally  for  the  debt,  and  I  did  not  ask  them  to 
discharge  Westgate  and  Barlow  and  everybody  else  except  me  personally 
from  the  indebtedness.  T  simply  asked  Frederick  Steams  &  Co.  for  an 
extension  of  the  time,  without  asking  them  to  extend  it  to  any  person 
in  particular,  and  at  the  same  time  explained  the  circumstances  which 
caujsed  me  to  desire  the  extension.^'  After  stating  that  he  received  a 
letter  from  plaintiff  agreeing  to  the  extension,  which  had  been  lost,  he 
testified :  "In  that  letter  they  agreed  to  an  extension  of  time,  just  how 
much  I  can^t  say  positively,  but  they  wrote  a  very  nice  letter  agreeing  to 
take  a  partial  payment  and  notes  for  the  balance,  or  notes  with  security 
for  all  of  it.  I  only  asked  them  to  extend  this  once  for  me.  The  notes 
were  never  given.*' 

The  dissolution  of  tlie  firm  of  Barlow  &  Brouse  occurred  on  Decem- 
ber 7,  1904,  and  Brouse's  letter  to  plaintiff  asking  for  an  extension  of 
the  time  of  payment  of  the  account  was  written  a  few  days  thereafter. 
On  February  12,  1905,  Brouse  wrote  the  following  letter: 

'"Houston,  Texas,  Febmary  12,  1905. 
Mr.  G.  W.  Porter,  care  F.  Steams  &  Co., 
Detroit,  Mich. 
Beplying  to  your  favor  of  some  days  ago,  will  say  we  expect  to  be 
able  to  make  a  payment  of  at  least  one-hdf  the  old  Barlow  &  Brouse 
acct.  by  the  25th  of  this  month. 

Should  we  not  be  able  to  do  so,  will  forward  you  good  notes  for  tlie 
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amount.    Thanking  yon  for  the  leniency  and  good  feeling  yon  haTB 
shown  toward  ns,  we  beg  to  remain. 

Very  truly  yoniB, 

Westgate-Bronae  Drug  Co., 

Per  H.  W.  Bronse." 

In  reply  to  thia  letter  plaintiflf  wrote  the  following: 

'TDetroit,  Mich.,  U.  S.  A. 
Dictated  by  Q.  W.  Porter,  February  17,  1905. 
The  Weatgate-Brouse  Drug  Company, 
Houston,  Texas. 
Dear  Sirs :    We  have  your  favor  of  the  12th,  notifying  us  that  half 
of  our  account  against  Barlow  ft  Brouse  will  be  forward^  by  the  25tfa 
of  this  month,  and  that  if  you  are  unable  to  do  so,  you  will  forward  ua 
notes  for  the  amoimt. 

We  thank  you  for  giving  this  matter  such  prompt  attention,  and  as- 
suring you  that  remittance  on  the  above  date  will  be  appreciated  by  us^ 
we  are. 

Yours  very  truly, 

F.  SteaniB  ft  Co., 
Per  G.  W.  Porter." 

Westgate  also  testified  that  a  short  time  after  he  formed  ttie  partner- 
ship with  Brouse  he  had  a  conversation  with  Mr.  Ridiaxdaon,  a  travelling 
salesman  of  the  plaintiff,  in  which  he  told  him  that  he,  Westgate,  had  not 
assumed  any  of  the  debts  of  the  old  firm,  but  that  Brouse  said  that  he 
would  get  a  supply  of  money  shortly,  wilh.  which  to  pay  the  ddl)ts,  and 
that  Richardson  then  said  he  would  write  to  his  house  and  get  an  exten- 
sion; and  that  he,  witness,  got  a  letter  from  plaintiff  in  which  they  said 
that  they  had  received  Bichardson's  letter  and  would  grant  an  ext^ision 
of  30  days. 

The  defendant  Barlow  did  not  know  that  plaintiff's  account  had  not 
been  paid  until  shortly  before  this  suit  was  filed  in  July,  1905. 

We  agree  with  the  trial  court  that  this  evidence  does  not  raise  ihe 
issue  of  a  binding  agreement  on  the  part  of  the  plaintiff  with  Brouse 
or  the  Westgate  Brouse  Drug  Company  to  extend  the  time  of  the  pay- 
ment of  the  account,  and  therefore  it  was  proper  to  instruct  the  jury 
to  return  a  verdict  for  the  plaintiff  against  the  defendant  Barlow. 

It  is,  WB  think,  clear  that  the  letter  from  plaintiff  to  Westgate,  whidi 
was  lost  and  its  contents  proven  by  Westgate,  did  not  show  a  binding 
agreement  to  extend  the  time  of  payment  of  the  account  Westgate 
testified  positively  that  he  did  not  agree  to  pay  or  guarantee  the  pay- 
ment of  the  account,  and  there  was  a  total  lack  of  consideration  for 
plaintiff's  agreement  with  him  to  extend  the  time  to  Brouse.  The  letter 
which  Brouse  says  he  received  from  plaintiff  contained  only  a  conditional 
agreement  to  extend  and  the  conditions  were  never  complied  with.  The 
letter  of  February  17  contains  no  agreement  for  extension.  It  is  noth- 
ing more  than  an  acknowledgment  of  the  letter  from  the  Westgate 
Brouse  Drug  Company  stating  that  they  expected  to  pay  half  of  the 
account  by  the  25th  of  the  month  and  should  they  fail  to  do  so  would 
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f(»rwaxd  good  notes  for  the  amount/ and  an  assnxance  that  a  payment  on 
the  day  named  would  be  appreciated.  It  is  perfectly  apparent  from  Ihe 
evidence  that  while  plaintiff  was  willing  to  extend  the  time  provided  they 
could  secure  the  notes  of  Brouse  and  Westgate  or  any  additional  security 
for  the  payment  of  the  account,  no  extension  wa«  in  fact  made  because 
no  consideration  was  ever  given  therefor.  Plaintiff  was  never  by  any 
agreement  shown  in  the  record  placed  in  a  position  in  which  the  right 
to  enforce  the  payment  of  the  account  was  deferred,  and  the  delay  in 
bringing  the  suit  was  due  to  mere  forbearance  on  its  part  and  not  be- 
cause of  any  binding  agreement  which  prevented  such  suit.  Unless  the 
agreement  to  extend  is  of  such  binding  force  as  to  prevent  suit  upon 
the  claim  during  the  time  covered  by  the  alleged  extension  it  is  not  such 
an  agreement  with  a  principal  debtor  as  will  release  the  surety.  Clai- 
borne V.  Birge,  42  Texas,  102;  Benson  v.  Phipps,  87  Texas,  580;  Norris 
V.  Graham,  42  S.  W.  Eep.,  575.)  The  quesftion  of  whether  under  the 
facts  shown  had  the  agreement  to  extend  been  binding  the  appellant  could 
claim  the  rights  of  a  surety  as  against  the  plaintiff  need  not  be  determined. 

If  there  was  any  error  in  admitting  in  evidence  the  affidavits  to  the 
account,  the  admission  of  which  is  complained  of  under  appropriate 
assignments,  the  error  was  harmless  as  the  correctness  of  the  account 
was  shown  by  other  undisputed  evidence. 

We  are  of  opinion  that  the  judgment  should  be  affirmed  and  it  is  so 
ordered- 

Affirmed, 


Peter  Nowotny  v.  Adolph  Grona. 

Decided  November  28,  1906. 

Xaliciont  Suit — ^Kotion   Against  Sherlir. 

The  rule  applicable  to  ordinary  civil  suits  and  which  denies  any  cause 
of  action  for  damages  for  prosecuting  them  without  ground  and  maliciously 
governs  also  the  case  of  a  motion  against  a  sheriff  to  subject  him  to  liability 
for  the  amount  of  a  judgment  by  reason  of  his  failure  or  refusal  to  levy  on 
or  sell  property  subject  to  execution  thereon  (Kev.  Stats.,  art.  2386).  Such 
motion  does  not  come  within  the  class  of  extraordinary  proceedings  for  which 
damages  may  be  recovered  if  wrongfully  or  maliciously  prosecuted. 

Appeal  from  the  District  Court  of  Comal  County.  Tried  below  before 
Hon.  L.  W.  Moore, 

P.  J.  Maier,  for  appellant. — A  summary  proceeding  against  the  sheriff 
and  his  bondsmen  is  not  such  a  civil  suit  tiiat  the  person  against  whom 
it  is  brought  has  no  redress  if  the  same  is  maliciously  and  wantonly 
brought,  without  probable  cause.  Eev.  Stats.,  art.  2386;  Pope  v.  Pol- 
lock, 46  Ohio  St.,  367. 

Webb  <6  Ooeth,  for  appellee. — The  bringing  of  an  unjust  or  unfounded 
suit  against  another,  although  done  maliciously,  is  not  actionable.  Smith 
V,  Adams,  27  Texas,  30;  Johnson  v.  King,  64  Texas,  229;  Salado  College 
V.  Davis,  47  Texas,  135;  Runge  v.  Franklin,  72  Texas,  590;  McCord 
▼.  Levi,  21  Texas  Civ.  App.,  110;  McGregor  v.  Cook,  4  Texas  App.  Civ., 
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203;  Tunstall  v.  Clifton,  49  S.  W.  Rep.,  244;  Biering  v.  First  N"at. 
Bank,  69  Texas,  601. 

The  motion  under  article  2386  of  the  statute  is  not  a  summary  pro- 
ceeding except  in  a  limited  sense,  but  is  in  the  nature  of  a  common  law 
civil  action,  and  such  proceeding  is  not  penal  in  ita  nature.  Murray  v. 
Evans,  1  Texas  Ct.  Rep.,  569. 

EIDSON,  Associate  Justice. — This  is  a  suit  brought  by  the  appel- 
lant in  the  court  below  against  appellee  for  damages  for  the  alleged 
malicious  prosecution  of  a  motion  against  appellant  who  was  the  sheriff 
of  Comal  County,  and  the  sureties  on  his  official  bond,  for  the  failure 
of  appellant  to  levy  an  execution,  in  which  appellee  was  the  plaintiff,  on 
certain  property  situated  in  Comal  County. 

The  court  below  sustained  a  general  demurrer  to  appellant's  petition, 
and  appellant  has  appealed  to  tiiis  court  assigning  error  on  such  action 
of  the  court  below.  The  motion  was  made  under  article  2386,  Sayles' 
Civ.  Stat.,  which  is  as  follows:  '^Should  an  officer  fail  or  refuse  to  levy 
upon  or  sell  any  property  justly  liable  to  execution,  when  the  same  might 
have  been  done,  he  and  his  sureties  shall  be  liable  to  the  party  entitled  to 
receive  the  money  collected  on  such  execution  for  the  full  amount  of 
the  debt,  interest  and  costs,  to  be  recovered  on  motion  before  the  court 
from  which  said  execution  issued,  five  days  previous  notice  thereof  being 
given  to  said  officer  and  his  sureties."  Said  motion  was  made  in  the 
County  Court  of  Bexar  County.  Appellant  duly  appeared  and  made 
answer  to  said  motion,  and  judgment  was  rendered  in  his  favor  and 
against  appellee  for  the  costs  of  the  proceedings.  This  suit  was  based 
upon  the  alleged  grounds  that  the  motion  was  filed  and  prosecuted  with- 
out any  foundation  therefor  and  maliciously.  It  is  conceded  by  appel- 
lant that  if  the  motion  provided  for  by  the  statute  quoted  above  is  to  be 
considered  as  an  ordinarv  civil  suit  under  the  Texas  decisions,  the  ac- 
tion  of  the  court  below  complained  of  is  correct;  but  he  contends  that 
said  motion  is  an  extraordinary  proceeding,  and  therefore,  different  from 
the  ordinary  civil  suit. 

We  do  not  think  this  contention  is  sound,  as  the  proceeding  by  motion 
authorized  by  the  statute  does  not  interfere  in  any  manner  with  the  prop- 
erty or  person  of  the  defendant  in  the  motion.  The  simple  fact  that  the 
statute  requires  only  five  days'  notice  of  such  motion,  instead  of  ten 
days,  the  time  required  for  citation  to  be  served  on  the  defendant  in 
ordinary  civil  suits,,  does  not  make  the  proceeding  by  motion  extra- 
ordinar}\  This  provision  as  to  notice  is  the  only  substantial  feature  in 
the  proceeding  by  motion  different  from  the  proceedings  in  ordinary  civil 
suits.  The  pleadings  of  the  parties  are  practically  the  same.  (Smothers 
V.  Field,  65  Texas,  435;  Murray  v.  Evans,  60  S.  W.  Rep.,  788.) 

In  our  opinion  appellant  has  not  shown  any  sufficient  reasons  for  hold- 
ing that  the  statutory  proceeding  by  motion  against  a  sheriff  for  failure 
to  levy  an  execution  is  such  an  extraordinary  proceeding  that  would 
authorize  a  suit  for  damages  where  same  was  made  and  prosecuted  with- 
out foundation  and  maliciously.  In  our  opinion  the  rule  that  applies  to 
ordinary  civil  suits  applies  to  the  character  of  proceeding  under  con- 
sideration. As  said  in  the  case  of  Smith  v.  Adams,  27  Texas,  30: 
"Everyone  is  liable  to  be  harrassed  and  injured  in  his  property  and 
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feelings  by  unfounded  suits,  but  this  is  not  an  injury  for  which  he  can 
have  legal  redress.  The  merely  bringing  of  an  unjust  or  unfounded  suit 
against  one  is  not  actionable."  And  this  doctrine  is  fully  sustained  by 
the  following  authorities:  Johnson  v.  King,  64  Texas,  229;  Salado 
College  V.  Davis,  47  Texas,  135;  Runge  v.  Franklin,  72  Texas,  590; 
McCord  V.  Levi,  21  Texas  Civ.  App.,  110;  McGregor  v.  Cook,  4  Texas 
App.  Civ.,  203;  Tunstall  v.  Clifton,  49  S.  W.  Eep.,  244;  Biering  v. 
First  Nat.  Bank,  69  Texas,  601. 

The  judgment  of  the  court  below  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


Producers'  Oil  Company  et  al.  v.  John  W.  Stephens  et  al. 

Decided  Noyember  28,  1906. 
1. — ^Injunotion — Snlt   Against   State — Taxation. 


While  it  seems  that  an  action  against  the  Comptroller  and  other  State 
officers  to  enjoin  their  proceeding  to  collect  taxes  under  a  statute  alleged  to 
be  unconstitutional  was  in  effect  a  suit  against  the  State,  and  not  maintainable 
without  its  consent,  a  ruling  to  the  contrary  became  immaterial  where  plaintiffs 
were  denied  the  injunction  sought,  and  the  only  recovery  awarded  was  upon 
defendant's  cross  action  for  recovery  of  the  taxes. 

8. — ^Taxation — ^Ad  Valorem  or  Ocoupation. 

The  tax  of  one  percent  upon  the  market  value  of  the  gross  product  of 
oil  wells,  imposed  by  section  13  of  the  Act  of  April  17,  1905  (the  Kennedy 
Tax  Law)  was  not  an  ad  valorem,  but  an  occupation  tax,  and  the  Act  was  not 
unconstitutional  as  violating  the  provisions  securinff  equality  and  uniformity 
of  taxation  and  the  assessment  and  equalization  of  values  in  the  county  in 
which  the  property  is  situated. 

8. — ^Taxation — Clan  Legislation. 

Section  13  of  the  Act  of  April  17,  1905  (the  Kennedy  Tax  Law),  does 
not  violate  any  of  the  provisions  of  the  Constitution  of  the  United  States  in 
restraint  of  class  legislation,  being  in  the  nature  of  an  occupation  tax  in 
which  the  Legislature  may  single  out  and  classify  subjects  of  taxation,  sub- 
ject only  to  the  requirement  that  the  taxes  be  equal  and  uniform  upon  sub- 
jects of  the  same  class. 

4. — Same — ^Double   Taxation. 

An  occupation  tax  upon  producers  of  oil  is  not  illegal  double  taxation, 
though  measured  by  the  market  value  of  a  percentage  of  their  gross  annual 
product  and  though  the  property  from  which  it  is  produced  is  also  subjected 
to  an  ad  valorem  tax  based  on  a  valuation  of  its  capacity  to  produce  oil. 

5. — Statute — ^Tax — ^When  Effective. 

The  taxes  imposed  by  the  Act  of  April  17,  1905,  became  effective  from 
the  date  of  the  enactment  of  the  law. 

6. — ^Taxation — ^Excessive  Penalties — Constitution. 

The  penalties  imposed  by  the  Act  of  April  17,  1905  (the  Kennedy  Tax 
Law),  were  excessive,  within  the  meaning  of  the  constitutional  prohibition, 
and  not  recoverable;  but  the  entire  statute  was  not  invalidated  thereby,  and  the 
tax  itself  could  be  recovered  by  the  State. 

7. — ^Taxation — ^Injunction — ^Parties. 

A  recovery  of  taxes  by  a  cross-bill  in  an  action  against  the  officexa  of 
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the  State  to  enjoin  the  collection  by  them,  should  be  in  the  name  of  the  State, 
not  of  the  officers  sought  to  be  enjoined. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  V.  L.  Brooks. 

-4.  D.  Lipscomb,  for  appellants. — Ad  valorem  taxes  imposed  as  a  bur- 
den on  the  mere  ownership  or  enjoyment  and  control  of  property,  must 
in  Texas  conform  to  four  constitutional  requirements;  they  must  be  at 
an  equal  rate  in  proportion  to  its  value  with  all  other  ad  valorem  prop- 
erty taxes ;  the  rate,  except  for  special  purposes,  is  limited  to  an  amount 
less  than  that  provided  for  by  the  Act  in  question;  the  tax,  except  in 
case  of  nonresidents,  must  be  assessed  and  paid  in  the  county  where  the 
property  is  situated ;  and  finally,  the  assessments  and  renditions  must  be 
subjected  to  some  process  of  equalization  of  values,  the  Commissioners^ 
Courts  being  boards  of  equalization.  Constitution  of  Texas,  art.  8,  sees. 
1,  9,  11,  18;  Bill  of  Eights,  sec.  3. 

In  all  cases  of  inquiry  whether  a  given  tax  is  to  be  regarded  as  a  prop- 
erty tax  and  therefore  subject  to  the  constitutional  requirements  as  to 
equality  and  the  like,  or  an  occupation  tax  or  business  tax,  not  subject  to 
slich  requirements,  but  only  required  to  be  uniform  on  the  same  class  of 
subjects,  a  decisive  test  is:  Was  it  intended  to  be  laid  ad  valorem  as  a 
burden  on  the  ownership  or  enjoyment  of  property,  to  be  borne  by  the 
owner  or  person  in  possession  merely  because  of  his  personal  relation 
thereto,  or,  on  the  other  hand,  was  it  intended  to  operate  as  a  burden  on 
business  transactions,  rendering  it  at  least  possible  for  the  payer  to  re- 
coup himself  by  increasing  his  charge  for  the  transactions  or  business 
taxed.  State  v.  Stephens,  146  Mo.,  662 ;  Mills  v.  Prazier,  63  Pac.  Rep. 
(Wash.),  642;  Chicago  v.  Collins,  175  111.,  445;  Oliver  v.  Wash  Mills, 
11  Allen  (Mass.),  267;  State  v.  Switzler,  143  Mo.,  287;  Ellis  v.  Frazier, 
53  L.  R.  A.,  455. 

The  trial  court  erred  in  upholding  section  13,  because  the  same  is  class 
legislation  and  therefore  in  violation  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States.  Pullman  Palace  Car  Co.  v. 
State,  64  Texas,  274 ;  Hayes  v.  Missouri,  120  TJ.  S.,  68 ;  Kentucky  Rail- 
road Tax  Cases,  115  U.'S.,  321;  Ex  parte  McKenna,  126  Cal.,  429; 
Matthews  v.  Jensen,  21  Utah,  207;  Cotting  v.  Kansas  City  Stock  Yards, 
183  U.  S.,  79;  Gulf,  C.  &  S.  F.  Ry.  v.  Ellis,  165  U.  S.,  150;  Railroad 
Tax  Cases,  13  Fed.  Bep.,  723;  Exchange  Bank  v.  Hines,  3  Ohio  St.,  1; 
Blnowlton  v.  Supervisors,  9  Wis.,  410 ;  In  re  House  Bill  120,  9  Colo.,  635. 

The  trial  court  further  erred  in  upholding  said  tax  on  oil  produced, 
because  the  same  is  double  taxation,  the  owner  being  already  taxed  and 
paying  the  tax  under  existing  valid  laws  for  the  increased  value  which 
deposits  of  oil  and  the  right  and  privilege  of  producing  oil  therefrom 
give  to  his  land.  One  of  the  recognized  modes  of  taxing  land  is  to 
measure  the  tax  by  the  production.  Cooley  on  Taxation,  p.  28.  In  the 
Income  Tax  Cases,  157  U.  S.,  a  tax  on  the  income  from  land  was  held  to 
be  a  direct  tax  on  the  land.  See  also  State  v.  Austin  &  N".  W.  R.  R.  Co., 
94  Texas,  530;  Scully  v.  People,  104  111.,  349. 

Taxing  acts  are  never  to  be  given  a  retrospective  effect,  and  where 
the  tax  is  made  to  accrue  periodically,  it  is  deemed  to  refer  to  the 
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earliest  named  period  commencing  in  the  future  in  the  absence  of  ex- 
piess  proYisions  clearly  demonstrating  a  contrary  intent.  Cooley  on 
Taxation,  194. 

Robert  V.  Davidson^  Attorney  General,  and  Claude  Pollard,  Assistant, 
for  appellees. — ^This  suit  is  one  against  the  State  of  Texas.  Thompson 
V.  Baker,  90  Texas,  69 ;  Taylor  v.  Hall,  71  Texas,  213 ;  Marshall  v.  Clark, 
22  Texas,  23;  Houston  Tap  &  B.  B.  R.  Co.  v.  Randolph,  24  Texas,  343; 
Auditorial  Board  v.  Aries,  15  Texas,  75 ;  League  v.  DeYoi^ng,  2  Texas, 
500;  Treasurer  v.  A\"vgall,  46  Toxas,  457;  Fitts  v.  McGhee,  172  U.  S., 
516;  Harkreader,  Sheriff,  v.  Wadley,  172  U.  S.,  148;  In  re  Ayers,  123 
TJ.  S.,  443;  Louisiana  v.  Jumel,  107  U.  S.,  711;  Antoni  v.  Greenhow, 
107  TJ.  S.,  782 ;  Cunningham  v.  Macon  &  B.  R.  R  Co.,  109  U.  S.,  446 ; 
Hagood  V.  Southern,  117  IJ.  S.,  52;  Ball  v.  Rutland  R.  Co.,  93  Fed.  Rep., 
513. 

Where  constitutional  State  officers  are  charged,  by  general  statute  law, 
with  the  discharge  of  specific  duties  relative  to  a  tax  thereby  prescribed, 
involving  the  exercise  of  discretion  upon  their  part,  and  are  not  threaten- 
ing or  intending  to  commit  any  wrong  or  trespass  upon  the  taxpayer  or 
his  property,  nor  to  do  any  act  or  thing  which  would  fix  a  lien  upon 
any  property  of  the  taxpayer,  or  cloud  upon  his  title  thereto,  but,  if 
unrestrained,  will  merely  collect  the  t^xes  by  said  statute  prescribed, 
solely  through  and  at  the  end  of  legal  proceedings  in  the  courts,  a  suit 
by  the  taxpayer  for  an  injunction  restraining  such  officers  from  so  en- 
forcfng  the  collection  of  such  tax,  upon  the  sole  ground  that  such  statute 
is  unconstitutional,  is  a  suit  against  the  State,  and  should  be  dismissed 
by  the  court  without  stopping  to  inquire  into  the  constitutionality  of  the 
tax  statute.  Same  authorities;  also,  Texas  Mex.  Ry.  Co.  v.  Jones,  80 
Texas,  457;  Kimmel  v.  Wheeler,  22  Texas,  83. 

Tte  tax  imposed  under  section  13  of  the  "Kennedy  BilP^  is  not  an 
ad  valorem  tax,  but  an  occupation  tax.  Const,  of  Texas,  art.  8,  sees. 
1,  2,  17;  Albrecht  v.  State,  8  Texas  Crim.  App.,  217;  Languille  v.  State, 
4  Texas  Crim.  App.,  322,  and  case^  cited;  State  v.  Stephens,  4  Texas. 
137;  Aulanier  v.  Governor,  1  Texas.  664;  State  v.  Bock,  9  Texas,  369: 
Thompson  v.  State,  17  Texas  Crim.  App.,  258;  Texas  Banking  and  Ins. 
Co.  V.  State,  42  Texas,  637 ;  Galveston  County  v.  Gorham,  49  Texas,  289 ; 
Blessing  v.  Galveston,  42  Texas,  660;.Fahey  v.  State,  27  Texas  Crim. 
App.,  161;  Higgins  v.  Rinker,  47  Texas,  396;  Pullman  Co.  v.  State, 
64  Texas,  274;  Maine  v.  Grand  Trunk  R,v.,  142  TJ.  S.,  217;  State  Rail- 
road Tax  Cases,  92  XJ.  S.,  603 ;  State  Tax  on  Eailway  Gross  Receipts, 
16  Wall.,  284;  N'athan  v.  Tx)uisiana,  8  How.,  73;  Coolev  on  Taxation 
(3d  ed.),  1094;  Cumberland  E.  E.  Co.  v.  State,  52  Law.  Rep.  Ann.,  756; 
Capital  City  Water  Co.  v.  Board  of  Revenue,  107  Ala.,  303;  Kittannin.i? 
Coal  Co.  V.  Commonwealth,  79  Pa.  St.,  100;  Albertson  v.  Wallace,  81 
N*.  C,  479;  Merriam  v.  City  of  New  Orleans,  14  La.  Ann.,  318;  Atlanta 
Building  Assn.  v.  Stewart,  ^^109  Ga.,  80;  Kentz  v.  Mobile,  120  .\la.,  623. 

The  taxes  prescribed  by  the  Act  are  equal  and  uniform  upon  the  same 
class  of  subjects  within  the  limit  of  the  authority  levying  the  tax. 
Const,  of  Texas,  art.  8,  sec.  2 ;  Languille  v.  State,  4  Texas  Crim.  App., 
312;  Coolev  Const.  Lim.,  619;  Phila.  Con.  Tns.  Co.  v.  Commonwealth. 
98  Pa.  St.,"  48;  State  v.  Phila.  Ry.  Co.,  45  Md.,  361;  Western  U.  Tel. 
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Co.  V.  State  Board,  80  Ala.,  273;  Goldsmith  v.  Huntsville,  120  Ala., 
182;  People  v.  Coleman,  4  Cal.,  46;  Wintz  v.  Girardey,  31  La.  Ann.,  381. 

The  provision  that  "taxation  shall  be  equal  and  uniform,"  found  in 
section  1  of  article  8  of  the  Constitution  of  Texas,  does  not  apply  to  the 
tax  under  consideration,  it  being  an  occupation  tax.  Const  of  Texas, 
art.  8,  sec.  2;  Thompson  v.  State,  17  Texas  Crim.  App.,  256;  Clark  v. 
Finley,  93  Texas,  179;  Albrecht  v.  State,  8  Texas  Crim.  App.,  216; 
Languille  v.  State,  4  Texas  Crim.  App.,  312;  Texas  Banking  and  Ins. 
Co.  V.  State,  -42  Texas,  636 ;  Blessing  v.  Galveston,  42  Texas,  641 :  Su- 
preme Lodge  V.  Johnson,  81  S.  W.  Rep.,  18;  Mullinix  v.  State,  60  S.  W. 
Rep.,  768;  Brooks  v.  State,  58  S.  W.  Rep.,  1032;  Pullman  Palace  Car 
Co.  V.  State,  64  Texas,  274 ;  Fahey  v.  State,  27  Texas  Crim.  App.,  146 ; 
Ex  parte  Williams,  31  Texas  Crim.  App.,  262 ;  State  Railroad  Tax  Cases, 
92  U.  S.,  576 ;  Savannah,  etc.,  Ry.  v.  Savannah,  198  U.  S.,  392 ;  People 
V.  Commissioners,  105  Am.  St.  Rep.,  693 ;  Armour  Packing  Co.  y.  Lacy, 
200  F.  S.,  226;  Tiedeman,  Limitations,  sec.  101,  p.  282;  Cooley,  Const. 
Limitations,  12,  87,  138;  Cooley  on  Taxation  (3d  ed.),  261-2,  1095; 
Burroughs  on  Taxation,  sees.  53-4 ;  McGhee  v.  State,  92  Ga.,  24 ;  Scottish 
Union  Ins.  Co.  v.  Herriott,  109  Iowa,  606;  Hodgson  v.  City  of  New 
Orleans,  21  La.  Ann.,  301;  People  v.  Coleman,  4  Cal.,  46,  55;  State  v. 
Hammond,  110  La.,  186;  Lacy  v.  Packing  Co.,  134  N.  C,  567. 

The  Act  complained  of  does  not  place  upon  oil  producers  an  unjust 
and  arbitrary  burden  of  taxation,  denying  equal  protection  of  the  laws. 
Languille  v.  State,  4  Texas  Crim.  App.,  323;  Ex  parte  Williams,  31 
Texas  Crim.  App.,  262 ;  Clegg  v.  State,  42  Texas,  608 ;  Texas  Banking 
and  Ins.  Co.  v.  State,  42  Texas,  640;  Thompson  v.  State,  17  Texas  Crim. 
App.,  257 :  McCuUough  v.  Maryland,  4  Wheat.,  316 ;  State  Tax  on  For- 
eign-held Bonds,  15  Wall.,  300 ;  Delaware  Railroad  Tax,  18  Wall.,  206 ; 
Armour  Packing  Co.  v.  Lacy,  200  U.  S.,  226;  Memphis  Gas  Light  Co. 
y.  Shelby  Co.,  109  U.  S.,  398 ;  Steamship  Co.  v.  Pennsylvania,  122  IT.  S., 
336;  Cooley  on  Const.  Lim.,  508;  Gibson  Co.  v.  Pullman  Car  Co.,  42 
Fed.  Rep.,  573 ;  State  v.  Hayne,  4  S.  C.,'  403 ;  People  v.  Haws,  34  Barb., 
69 ;  People  v.  Mayor  of  Brooklyn,  4  N.  Y.,  419 ;  Klnoxville  R.  Co.  v. 
Harris,  99  Tenn.,  684;  Connecticut  M.  L.  Ins.  Co.  v.  Commonwealth, 
133  Mass.,  161;  Simmons  v.  State,  12  Mo.,  268. 

The  Act  became  effective  April  17,  1905,  and  is  applicable  from  that 
time,  and  thus  enforced  it  has  no  retroactive  effect.  Sutherland  v.  De 
Leon,  1  Texas,  250;  De  Cordova  v.  Galveston,  4  Tei^as,  470;  Millinger 
V.  Houston,  68  Texas,  37 ;  White  v.  Martin,  66  Texas,  340 ;  Acts  29th 
Leg.,  chap.  148,  p.  359 ;  Rev.  Stats.,  art.  5243f,  sees.  1,  4,  18 ;  People  v. 
Flager,  36  U.  S.  (12  Pet),  185;  McLaughlin  v.  City  of  Newark,  30 
Atl.  Rep.,  543 ;  Kirk  v.  Hartman,  63  Pa.  St.,  106 ;  Brunswick  v.  Finney, 
54  Ga.,  323;  Western  TJ.  Tel.  Co.  v.  Harris,  52  S.  W.  Rep.,  748;  State 
V.  Worth,  116  N.  C,  1007 ;  Kelly  v.  Dyer,  7  Lea,  180 ;  State  v.  Whittelsey, 
50  Pac.  Rep.,  119. 

Those  portions  of  the  Act  complained  of  which  impose  penalties  are 
not  in  violation  of  any  section  of  the  Constitution  of  the  State  of  Texas. 
Penal  Code  of  Texas,  art.  112;  Galveston  &  W.  Ry.  Co.  v.  City  of  Gal- 
veston, 96  Texas,  626;  San  Antonio  v.  Raley,  32  S.  W.  Rep.,  183;  Thomp- 
son V.  State,  17  Texas  Crim.  App.,  258;  Fahey  v.  State,  27  Texas  Crim. 
App.,  161;  De  Treville  v.  Smalls,  98  U.  S.,  517;  Murraj'^s  I^essees  v. 
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Improvement  Co.,  18  How.,  282;  United  States  v.  Brooklyn  City  R.  Co., 
14  Fed.  Rep.,  284;  Slack  v.  Rav,  26  La.  Ann.,  674;  State  v.  Havne,  4 
S.  C,  403 ;  Ex  parte  Lynch,  16  S.  C,  32 ;  Scott  v.  Watkins,  22  Ark., 
556;  Worthen  v.  Badgett,  32  Ark.,  496;  People  v.  Seymour,  16  Cal.,  332; 
In  re  Guerrero,  69  Cal.,  88;  Mackey  v.  San  Francisco,  113  Cal.,  392; 
McGhee  v.  State,  92  Ga.,  21 ;  Weaver  v.  State,  89  Ga.,  639 ;  McChesney 
V.  People,  99  111.,  219 ;  Burlington  v.  Burlington,  etc.,  R.  Co.,  41  Iowa, 
134 ;  Cedar  Rapids  &  M.  R.  R.  Co.  v.  Carroll  Co.,  41  Iowa,  153 ;  Mulligan 
v.  Hintrager,  18  Iowa,  171;  St.  Louis  v.  Sternberg,  69  Mo.,  303;  State 
r.  Moss,  69  Mo.,  495;  State  v.  Consol.  Va.  Min.  Co.,  16  Nev.,  432; 
Matter  of  Nichols,  54  New  York,  62 ;  People  v.  MulhoUand,  82  N.  Y., 
324;  People  v.  Horn  Silver  Mining  Co.,  105  K  Y.,  88;  State  v.  Cohen, 
84  N.  C,  771 ;  Cousins  v.  State,  50  Ala.,  113;  Stewart  v.  Potts,  49  Miss., 
749;  Louisville,  etc.,  R.  Co.  v.  Commonwealth,  85  Ky.,  198;  Potts  v. 
Cooley,  56  Wis.,  45;  M'CarroU  v.  Weeks,  5  Hayw.  (Tenn.),  246;  Myers 
V.  Parks,  8  Heisk.  (Tenn.),  550;  Nance  v.  Hopkins,  10  Lea,  (Tenn.), 
508. 

Taxes  do  not  constitute  a  mere  ordinan^  debt,  and  the  collection  of 
taxes  and  of  penalties  incidental  thereto  is  generally  held  to  authorize  a 
resort  to  legislation  more  summary  and  more  drastic  than  would,  in 
case  of  an  ordinary  obligation,  be  deemed  due  process  of  law.  Penal 
Code  of  Texas,  art.  115;  Rev.  Stats.,  art.  500;  Rev.  Stats.,  art.  5232.-J. 

If  the  penalty  prescribed  by  the  Act  is  a  fine  or  a  punishment  within 
the  meaning  of  section  13  of  article  1  of  the  Constitution  of  Texas,  it  is 
not  excessive.  Languille  v.  State,  4  Texas  Crim.  App.,  312;  City  of 
Marshall  v.  Snediker.  25  Texas,  470;  Galveston  &  W.  Ry.  v.  Galveston, 
96  Texas,  526 ;  Pacific  Express  Co.  v.  Siebert,  142  IT.  S!,  339 ;  Western 
TJ.  Tel.  Co.  V.  Indiana,  165  IT.  S.,  307;  Maine  v.  Grand  Trunk  Rv., 
142  TT.  S.,  217 ;  McCulloch  v.  Maryland,  4  Wheat.,  316 ;  State  v.  Rodman, 
58  Minn.,  393 ;  Louisville  &  Nashville  Ry.  Co.  v.  Commonwealth,  85 
Ky.,  198 ;  McChesney  v.  People,  99  HI.,  2i9 ;  Burlington  v.  Burlington 
Ry.  Co.,  41  Iowa,  141;  Milligan  v.  Hintrager,  18  Iowa,  171;  State  v. 
Moss,  69  Mo.,  495;  Scott  v.  Watkins,  22  Ark.,  556;  Ex  parte  Lynch, 
Trustee,  16  S.  C,  32 ;  State  v.  Hayne,  4  Sv  C,  403 ;  Nevada  v.  Mining 
Co.,  16  Nev.,  432;  State  v.  Carson  Savings  Bank,  1  Nev.,  165;  Myers 
▼.  Park,  8  Heisk.  (Tenn.),  580;  Nance  v.  Hopkins,  10  Lea,  (Tenn;), 
511:  People  v.  Horn  Silver  Mining  Co.,  105  N.  Y.,  88;  State  v.  Cohen, 
84  N.  C,  771 ;  Stewart  v.  Potts,  49  Miss.,  750 ;  Cousins  v.  State,  50  Ala., 
113;  St.  Louis  v.  Sternberg,  69  Mo.,  30:  Weaver  v.  State,  89  Ga..  639; 
McGhee  v.  State,  92  Ga.,  21 ;  People  v.  Seymour,  16  Cal.,  362 :  Mackey 
V.  San  Francisco.  113  Cal.,  392:  Rev.  Stats.,  art.  517;  McPadden  v. 
Longham,  58  Texas,  584;  Higgins  v.  Bordages,  22  S.  W.  Rep.,  350; 
Masterson  v.  State,  42  S.  W.  Hej).,  1005:  Caldwell  v.  State,  14  Texas 
Crim.  App.,  171;  McMillen  v.  Anderson,  95  U.  S.,  41;  Murray's  Ijessee 
V.  Hoboken  Land  Imp.  Co.,  18  How.,  282;  Brannon  on  Fourteenth 
Amendment,  jip.  150-1,  320-3;  Pomeroy^s  Constitutional  I^aw  (Bennett's 
ed.),  187-191 ;  Cooley  on  Taxation  (3d  ed.),  p.  51,  et  seq. ;  Cooley  on 
Con.«itituHonal  Limitations,  506:  M'CarroPs  lessee  v.  Weeks,  5  Hayw. 
(Tenn.),  246;  Wulzen  v.  Board  of  Supervisors,  101  Cal.,  15. 

EIDSON,  Associate  Justice. — ^This  is  a  case  in  which  were  con- 
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solidated  the  suits  of  the  Producers  Oil  Company,  the  Moonsbixie  Com- 
pany and  the  Little  Jap  Oil  Company,  against  appellees  for  injunction 
to  restrain  them  from  taking  any  action  looking  to  the  enforcement 
against  appellants  of  the  provisions  of  chapter  148,  Acts  of  the  Twenty- 
ninth  Legislature  of  the  State  of  Texas,  known  as  the  Kennedy  Bill. 
Appellants'  petitions  assail  said  Act  as  being  obnoxious  to  various  pro- 
visions of  the  Constitution  of  this  State  and  that  of  the  United  States. 

Appellees'  answer,  insofar  as  necessary  to  be  stated,  contained  an  ex- 
ception in  limine,  to  the  effect  that  the  suits  were  against  the  State  of 
Texas,  and  for  that  reason,  could  not  legally  be  maintained ;  and  a  cross 
bill  praying  for  judgment  agaiuBt  appellants  for  the  taxes  and  penalties 
imposed  upon  them  by  said  Act  of  the  Legislature.  Appellants  excepted 
to  appellees'  cross  action. 

The  court  overruled  appellees'  exception  in  limine,  and  sustained  ap- 
pellants' exception  to  appellees'  cross  action  insofar  as  it  related  to 
penalties,  but  overruled  same  as  to  taxes.  The  court  gave  judgment  in 
favor  of  appellees  for  the  taxes  claimed,  but  refused  to  render  judgment 
for  any  penalties.  While  according  to  the  holding  of  the  Supreme  Court 
in  Stephens  v.  Texas  &  Pac.  Ry  Co.,  16  Texas  Ct  Rep.,  918,  this  suit 
by  appellants  was  a  suit  against  the  State  and  could  not  be  maintained 
without  its  consent,  and  therefore  the  action  o'f  the  court  below  in  over- 
ruling appellees'  exception  in  limine  was  error,  such  action  becomes  im- 
material, in  view  of  the  refusal  of  the  court  below  to  grant  any  relief 
to  appellants  under  their  petition  for  injunction.  The  taxes  recovered 
in  this  suit  were  only  such  as  are  imposed  by  section  13  of  said  Act, 
which  is  as  follows: 

"Sec.  13.  Every  individual,  joint  stock  company,  co-partnership  or 
corporation,  whether  incorporated  under  the  laws  of  this  State,  or  any 
State  or  Territory  of  the  United  States  or  of  any  foreispi  country,  which 
owns,  controls,  manages  or  leases  any  oil  well  within  this  State,  shall,  on 
or  before  the  first  day  of  April  of  each  and  every  year,  and  quarterly 
thereafter,  through  its  superintendent,  president,  secretary  or  other 
authorized  agent,  or  in  person  or  by  agent  (if  said  well  belongs  to  or  is 
managed  or  controlled  by  any  individual)  file  with  the  Comptroller  a 
report  under  oath,  showing  the  total  amount  of  oil  produced  by  each  of 
said  parties,  during  said  next  preceding  quarter,  and  also  its  market 
value.  Said  oil  well  companies  or  individuals  owning,  controlling  or 
managing  oil  wells,  at  the  time  of  filing  the  required  report,  shall  pay 
to  the  Treasurer  of  the  State  of  Texas  one  percent  on  the  gros»  products, 
as  shown  by  said  reports,  said  amount  in  money  to  be  fixed  at  the  average 
market  value  of  said  product  during  the  preceding  quarter.  The  receipt 
of  the  Treasurer  of  tiie  State  shall  be  evidence  of  the  paynient  of  such 
taxes.  Should  any  person,  association  of  persons,  the  officers  or  agents  of 
any  such  persons,  association  of  persons  or  corporations  herein  named, 
fail  to  make  the  report  provided  for  in  this  chapter,  for  more  than  thirty 
days  after  the  termination  of  any  quarter  of  the  year,  then  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  in 
any  sum  not  less  than  fiftv  dollars,  nor  more  than  one  hundred  dollars. 
Each  day  after  said  thirty  days  have  expired  shall  be  deemed  a  separate 
offenso.     And  in  addition  thereto,  in  the  event  of  the  failure  of  the 
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officers  or  agents  of  any  such  company  or  corporation  to  make  such  re- 
port and  pay  said  tax  for  thirty  days  after  the  termination  of  any  quarter 
of  the  year,  each  and  every  suA  company  or  corporation  so  failing,  shall 
forfeit  and  pay  to  the  State  of  Texas  twenty-five  dollars  for  each  day 
said  report  and  payment  are  delayed,  which  forfeiture  shall  be  sued  for 
by  the  Attorney  General  in  the  name  of  the  State.  For  the  purpose  of 
suits  and  prosecutions  provided  for  herein,  venue  and  jurisdiction  are 
hereby  conferred  upon  the  courts  of  Travis  County,  and  service  may  be 
had  upon  any  officer  or  agent  of  such  company  or  corporation  within  this 
State,  and  such  service  shall,  in  all  respects,  be  held  legal  and  valid.  The 
tax  provided  for  in  this  article  shall  be  in  addition  to  all  .other  taxes 
levied.^' 

Appellants  contend  that  said  section  violates  the  State  Constitution  as 
to  rate  of  taxation,  equality  and  uniformity  of  the  tax,  assessment  of 
property  in  the  county  where  situated,  and  as  to  equalization  of  values. 
This  contention  is  bas^  upon  the  idea  that  the  tax  imposed  is  an  ad 
valorem  tax.  In  our  opinion  the  tax  is  not  upon  the  pn^oss  products  of 
the  oil  wells,  but  upon  the  occupation  of  owning,  controlling  or  managing 
oil  wells  producing  oil ;  and  the  amount  of  the  tax  is  measured  by  a  per- 
oenta^  of  the  market  value  of  the  gross  products.  (State  v.  Qalveston, 
H.  &  S.  A.  Ry.  Co.,  16  Texas  Ct.  Sep.,  909.)  Nor  does  said  section 
violate  any  provision  of  the  United  States  Constitution,  as  the  Legislature 
has  the  authority  to  single  out  and  make  classifications  for  the  purpose 
of  levying  occupation  taxes;  and  all  that  is  required  in  reference  to 
equality  and  uniformity  is  that  the  taxes  imposed  be  equal  and  uniform 
upon  ttie  same  class  of  subjects,  and  the  section  complained  of  com- 
plies with  this  requirement,  as  it. operates  on  all  oil  producers  alike. 
(State  V.  Galveston.  H.  &  S.  A.  By.  Co.,  supra.)  And  although  this  law 
imposes  an  occupation  tax  upon  the  oil  producers  who  pay  an  ad  valorem 
tax  upon  the  real  estate  producing  oil,  it  does  not  constitute  double 
taxation,  not  permitted  by  the  law,  as  it  is  within  the  authority  of  the 
Legislature  to  impose  an  ad  valorem  tax  on  the  oil  producing  property  of 
appellants,  and  an  occupation  tax  for  the  use  of  this  property  in  the 
production  of  oil.    (State  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  supra.) 

The  Act  of  the  Legislature  embracing  the  section  under  consideration 
became  effecti¥e  April  17,  1905,  and  tiie  court  below  properly  gave  it 
efiiect  from  that  time.     (State  v    Railway  Company,  supra.) 

The  court  below  did  not  err  in  not  rendering  judgment  in  favor  of 
the  State  for  the  penalties  sued  for,  as  the  amount  of  the  penalties  is 
sufficiently  disproportionate  to  the  amount  of  the  taxes  to  render  the 
penalties  excessive  within  the  meaning  of  the  constitutional  provision 
prc^ibiting  the  imposition  of  excessive  fines,  which  includes  penalties. 
(State  V.  Railway  Company,  supra.) 

We  notice  that  the  judgment  in  this  case  is  in  favor  of  the  defendants 
who  are  the  Comptroller,  Attorney  General  and  Treasurer  of  the  State 
of  Texas  and  the  county  attorney  of  Travis  County.  The  pleadings  ask 
for  judgment  in  favor  of  the  State  of  Texas,  and  the  law  makes  the  tax 
a  State  tax;  hence  the  judgment  should  be  in  favor  of  the  State  of  Texas. 

The  judgment  of  the  court  below  will,  therefore,  be  corrected  and  re- 
formed, so  as  to  recite  a  recovery  by  the  State  of  Texas  of  the  amounts 
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therein  stated^  instead  of  a  recoyery  by  the  defendants  of  said  amounts^ 
and  thufl  corrected  and  reformed,  tlie  judgment  will  be  affirmed. 

Judgment  reformed  and  affirmed. 
Writ  of  error  refused. 


F.  M.  POLAin)  ET  AL.  V.  W.  P.  PORTEB. 
Decided  Noyember  28,  1906. 

1. — ^Briefs — ^Preparation  of — ^Bule  81. 

When  no  ''statement"  from  the  record  is  subjoined  to  explain  or  support 
a  proposition  or  assignment  of  error,  as  required  by  Rule  31  for  the  Courts 
of  Ciyil  Appeals,  the  assignment  will  be  disregarded,  especially  when,  as  under 
the  present  law,  the  statement  of  facts  consist  of  a  yoluminoius  stenographer'a 
report  of  the  triaL 

8. — Same — ^Bule  80. 

When  neither  the  assignment  of  error,  nor  the  proposition  under  it  di»- 
tinctly  specifies  any  error,  as  required  by  article  1018,  Rey.  Stats,  of  1879,  and 
Rule  30  of  the  Court  of  Ciyil  Appeals,  such  assignment  will  not  be  oonsidered. 

8. — Same — ^Bnle  89. 

When  an  assignment  of  error  is  not  copied  in  the  brief,  as  required  by 
Rule  29,  it  must  1^  regarded  as  abandoned,  and  will  not  Be  considered. 

4.— <3hain  of  Title— Void  Deed. 

The  absence  of  a  priyy  acknowledgment  to  a  deed  executed  by  a  married 
woman  in  1842,  renders  such  deed  yoid,  and  thus  breaks  the  chain  of  title. 

6. — ^Proof  of  Title  by  Secondary  Eyidenoe. 

To  proye  title  to  the  land  in  controyersy  in  plaintiff's  grantors,  plaintiff 
testified  by  deposition  as  follows:  "There  was  also  a  deed  from  the  Bodman 
heirs  to  George  H.  Bringhurst."  Held,  a  mere  statement  of  a  conclusion  with- 
out any  facts  upon  whidi  it  can  be  based,  and  the^  fact  that  the  original  deed 
was  destroyed  by  fire  and  could  not  be  produced,  did  not  dispense  with  the 
obseryance  of  the  rules  of  eyidence  as  to  its  execution  and  contents. 

6. — ^Presumption  of  Grant. 

The  presumption  of  a  grant  is  always  a  presumption  of  fact,  and  not  of 
law,  to  be  determined  from  the  eyidence. 

7. — ^Limitation — ^PoBsessioor— -Prlyity. 

The  different  periods  of  possession  of  land  by  different  parties  not  holding 
in  privity  can  not  be  tacked  one  to  the  other  to  make  out  tne  neoessaiy  period 
of  limitation. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Chas.  E.  Ashe. 

A  H.  Jayne,  for  appellants. 

Mark  (?.  Fakes  and  Baldwin  &  Christian,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  on  the  19th  of 
September,  1904,  by  W.  P.  Porter  against  F.  M.  Poland  and  wife,  H.  N. 
Poland,  and  William  Mobbe  and  wife,  Silvian  Mobbs,  in  trespass  to  ti7 
title  to  a  tract  of  635  acres  of  land,  which  tract  includes  50  acres  known 
as  the  Lee  and  Davis  tract  which  is  excluded  from  the  suit.    Besides  the 
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usual  allegations  in  petitions  of  actions  of  this  character,  the  plaintiff 
alleged  title  to  the  premises  tinder  and  by  virtue  of  the  three,  five  and 
ten  years  statutes  of  limitation. 

The  defendants,  after  interposing  a  general  demurrer,  a  plea  of  not 
griilty  and  special  denials,  of  plaintiflf^s  title  under  the  statute  of  limita- 
tions, answered  by  a  cross  bill  setting  up  title  in  themselves  under  a 
regular  chain  of  title  from  the  heirs  of  A.  E.  Bodman,  the  original 
grantee  of  the  land  in  controversy,  and  prays  judgment  therefor. 

The  case  was  tried  by  the  court,  without  a  jury,  who  rendered  judg- 
ment in  favor  of  the  plaintijSf,  W.  P.  Porter,  for  270  acres  of  the  tract 
involved  in  the  suit,  and  in  favor  of  the  defendants  for  the  remainder 
of  the  tract,  except  the  two  small  tracts  of  25  acres  each  claimed  as  the 
Davis  and  Lee  tracts,  which  were  excluded  by  plaintiff's  petition  from  the 
land  sued  for. 

To  this  judgment  the  defendants  as  well  as  the  plaintiff  excepted  and 
gave  notice  of  appeal.  The  appeal  was  perfected  by  the  defendants,  and 
the  plaintiff  has  filed  cross  assignments  of  error. 

The  appellee  objects  to  our  considering  appellants'  brief,  or  any 
assignment  in  it,  because  it  does  not  conform  to  the  rules  of  this  court. 
The  objection  is  well  founded,  as  we  shall  demonstrate. 

The  first  assignment  of  error  copied  is  as  follows:  "The  court  erred 
in  overruling  (defendants')  appellants'  motion  to  suppress  the  deposi- 
tion of  Allen  Fitzgerald,  because  it  was  improperly  taken  by  the  notary, 
with  the  assistance  of  one  of  the  attorneys  for  plaintiff,  as  set  out  in  the 
motion  to  suppress  the  same,  as  shown  by  bill  of  exception." 

The  proposition  asserted  under  this  assignment  is :  'It  is  not  proper 
that  eittier  party  or  their  attorney  should  be  present  when  a  deposition 
is  taken."  No  statement  whatever,  as  is  required  by  rule  31  of  this  courts 
is  subjoined  to  explain  or  support  the  proposition. 

The  rules  of  Courts  of  Civil  Appeals,  prescribed  by  the  Supreme 
Court,  are,  with  some  emendation,  those  promulgated  by  that  court  for 
briefing  causes  before  it  when  it  had  the  appellate  jurisdiction,  since 
given  the  several  Courts  of  Civil  Appeals.  They  were  intended  to  obvi- 
ate the  necessity  of  a  critical  examination  and  thorough  study  of  the 
numerous  and  ofttimes  voluminous  records  for  the  purpose  of  eliminating  . 
important  questions  of  law  and  fact  from  the  great  mass  of  matter  con- 
tained in  them,  by  requiring  the  parties,  through  their  counsel,  to  assume 
the  responsibility  of  selecting  the  material  questions  at  issue,  as  pre- 
sented by  the  record,  and  to  set  them  forth  by  their  briefs  in  such  a  way 
as  to  exhibit  them  plainly  to  the  court,  and  as  may  require  the  counsel 
to  meet  each  other  understandingly  in  the  consideration  and  discussion 
of  the  same  questions.  (Texas  Land  Company  v.  Williams,  48  Texas, 
603.)  If  the  difficulties  then  existing  were  so  great  as  to  require  the 
promulgation  and  enforcement  of  such  rules  to  obviate  them,  when  there 
were  only  twenty-eight  district  judges,  how  much  greater  are  the  reasons 
for  requiring  the  rules  to  be  enforced  now,  when  we  have  sixty-six  district 
judges,  besides  county  judges  in  every  organized  county  in  the  State,  with 
records  encumbered  by  reports  of  stenographers  containing  every  question 
asked  a  witness,  every  word  in  his  answer,  all  the  original  documentary 
evidence  intreduoed,  every  objection  made  to  the  introduction  of  testi- 
mony, besides  the  side-bar  remarks,  and  colloquies  of  counsel,  with  a 
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few  dry  remarks  of  the  trial  judge  thrown  in  to  make  good  measure  and 
swell  tiie  cost  of  litigation. 

But  recurring  to  appellants*  first  assignment  of  error  and  the  proposi- 
tion under  it,  it  does  not  seem  that  the  proposition  is  contained  in  or 
can  be  evolved  from  the  assignment;  it  indicates  that  the  deposition  was 
taken  by  a  notary  with  the  assistance  of  one  of  plaintiflEs'  attorneys;  and 
tiie  objection  urged  by  the  proposition  seems  to  be  the  impropriety  of 
either  party  to  the  suit  or  their  attorney  being  present  when  a  deposition 
is  being  taken.  But  let  it  be  conceded  that  the  proposition  can  be  evolved 
from  the  assignment,  as  the  required  statement,  in  compliance  with  the 
rule  referred  to  does  not  appear  in  connection  with  it,  it  can  not  be 
ascertained  without  searching  the  record  that,  if  a  motion  was  made 
to  suppress  the  deposition,  it  was  in  writing,  or  that  an  attorney  of  eitiiw 
party  was  present  when  it  was  taken,  or  when  the  deposition  was  taken 
(for  this  would  be  material  in  determining  whether  the  presence  of  an 
attorney  was  ground  for  suppressing  the  deposition)  or  whether  the  depo- 
sition was  read  in  evidence;  or,  if  it  was,  whether  it  contained  such  evi- 
dence as  would  likely  influence  the  jury  to  the  prejudice  of  appellants  in 
its  verdict.  Nor  can  we  know  from  tiie  brief  that  a  bill  of  excepti<His 
was  reserved  by  the  appellants  to  the  ruling  of  the  court  upon  the  motion. 
As  to  all  these  matters  we  are  left,  by  tlie  brief,  entirely  in  the  dark. 
And  we  are  neither  reqjiired  nor  are  we  disposed  to  obtain  light  upon 
them  by  reaching  the  record. 

The  second  assignment  is  not  copied  in  the  brief ;  and,  therefore,  must 
be  regarded  as  abandoned.    Bule  29. 

This  is  appellants'  third  assignment  of  error:  **The  court  erred  in 
giving  judgment  for  plaintiff  Porter  for  any  of  the  land  in  controversy 
whatever,  because  there  was  no  proof  whatever  that  plaintiff,  or  any  one 
through  whom  he  claimed,  had  adverse  possession  of  the  land  adjudged  to 
plaintiff  for  the  period  of  time  required  by  the  three,  five  or  ten  years 
statute  of  limitation." 

It  is  not  followed  by  a  proposition.  If  it  should  itself  be  regarded  as  a 
proposition,  it  should  not  be  considered  because  not  followed  by  a  state- 
ment of  such  proceedings  contained  in  the  record  as  is  necessary  and 
sufficient  to  explain  it  as  is  required  by  rule  31.  (See  Gulf.  C.  &  S.  P. 
Rv.  V.  St.  John,  88  S.  W.  Rep.,  297;  Western  U.  Tel.  Co.  \.  Bell,  92  S. 
W.  Rep.,  1036;  McAllen  v.  Raphael,  96  S.  W.  Rep.,  760.) 

The  fourth  assignment  of  error  copied  in  appellants'  brief  does  not 
distinctly  specify  any  error,  as  is  required  by  article  1018,  Revised 
Statutes  of  1879 ;  nor  does  the  proportion  under  it,  as  is  required  by 
rule  30  of  this  court.  Besides,  the  so-called  proposition  has  no  state- 
ment subjoined  as  is  required  by  rule  31,  unless  the  assignment  itself 
can  be  taken  as  such  statement.  If  it  should  be  so  taken,  then  there 
would  be  no  assignment  of  error  upon  which  to  predicate  the  proposition. 

Neither  the  fifth,  sixth,  seventh  nor  ninth  assignments  are  followed 
by  a  proposition,  nor  has  a  statement  subjoined  as  required  by  the  rules. 

The  proposition  under  the  eighth  assignment  of  error  has  no  state- 
ment subjoined  as  is  required  by  rule  31. 

As  there  is  no  assignment  of  error  presented  in  appellants'  brief  in 
such  a  manner  as  requires  its  consideration,  and  there  being  no  funda- 
mental error  in  the  judgment,  insofar  as  it  is  against  them,  such  judg- 
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ment  against  them  will  be  aflanned.    (Walker  v.  Texas  &  N.  0.  Ey.  Co., 
75  S.  W,  Hep.,  47.) 

This  disposition  of  the  defendants'  appeal  leaves  ns  nothing  to  con- 
sider save  that  of  the  plaintiff  on  his  cross-assignments  of  error.  For 
convenience  our  conclusions  of  fact,  and  to  some  extent,  the  evidence 
upon  which  they  are  based,  will  be  stated  in  disposing  of  his  cross-assign- 
ments of  error. 

The  first  cross  assignment  of  error  complains  of  the  judgment  in 
favor  of  defendants  for  any  part  of  the  land,  and  of  the  court's  refusing 
to  render  judgment  for  plaintiff  for  the  entire  tract  sued  for.  It  is  first 
contended  under  this  assignment  that  the  undisputed  evidence  shows  that 
the  heirs  of  A.  R.  Bodman,  the  grantee,  conveyed  the  land  in  contro- 
versy to  George  H.  Bringhurst,  and  that  plaintiff  has  a  regular  chain  of 
title  to  the  same  extending  from  Bringhurst  to  himself. 

The  evidence  introduced  by  plaintiff  himself  shows  that  after  A.  R. 
Bodman's  death  his  widow,  Jane  Bodman,  in  1842  married  P.  P.  Morey, 
and  that  on  the  15th  of  March  of  that  year  P.  P.  Morey  and  his  wife 
undertook  to  convey  the  land  in  controversy  by  a  deed  of  that  date 
to  Charles  Bigelow.  This  deed,  however,  was  not  privily  acknowledged 
by  Mrs.  Morrey  as  required  by  statute,  and  was,  therefore,  absolutdy  void 
and  conferred  no  titie  to  Bigelow. '  On  the  8th  of  November,  1842, 
Charles  Bigelow  by  a  deed  of  that  date  conveyed  the  tract  of  land  in  con- 
troversy to  George  H.  Bringhurst;  on  December  the  10th,  1844,  Bring- 
hurst deeded  it  to  Thomas  Nelis;  on  January  the  17th,  1855,  Thomas 
Nelis  and  wife  by  their  deed  of  that  date  conveyed  it  to  E.  Pacard;  on 
February  the  9th,  1882,  Pacard  conveyed  it  to  Edward  Turner,  and  on 
April  the  9th,  1886,  Turner  conveyed  it  to  the  plaintiff,  W.  P.  Porter. 

So  it  will  be  seen,  the  deed  from  Morey  and  wife  to  Bigelow  being 
void,  the  plaintiff  acquired  no  title  by  this  chain  of  conveyances.  He 
contends,  however,  that  he  had  a  deed  from  the  Bodman  heirs  direct  to 
George  H.  Bringhurst.  This  contention  is  based  solely  upon  the  deposi- 
tion of  plaintiff  himself. 

He  was  asked  these  questions :  "Did  you  or  not  in  1886  receive  a  deed 
from  E.  P.  Turner  to  685  acres?  Do  you  not  know  that  the  land 
described  in  said  deed  is  a  part  of  the  land  patented  to  Bodman  as 
patent  145?"  He  answered:  "I  have  bought  the  land  from  E.  P. 
Turner  of  Dallas,  Texas,  on  April  the  29th,  1886.  I  bought  the  entire 
635  acres.  I  know  that  the  land  described  in  said  deed  was  a  part  of 
the  land  patented  to  the  heirs  of  A.  R.  Bodman  by  patent  No.  146.  I 
know  that  Turner  turned  over  to  me  a  deed  from  George  H.  Bringhurst. 
to  Thomas  Nelis  and  a  deed  from  Nelis  to  E.  Pacard,  and  a  deed  from 
E.  Pacard  to  E.  P.  Turner.  There  was  also  a  deed  from  the  Bodman 
heirs  tq  George  H.  Bringhurst.^^  The  last  sentence  of  this  answer  is  the 
the  onlv  basis  furnished  bv  the  evidence  in  the  record  for  this  contention 
of  plaintiff.  The  names  of  the  parties  who  executed  such  deed  are  not 
diown.  In  order  for  it  to  be  said  that  such  deed  was  made  by  the  heirs 
of  Bodman,  it  must  be  shown  who  his  heirs  were  when  the  deed  was  made. 
This  and  the  execution  of  the  deed  should  have  been  proved  by  some 
means  recognized  by  the  law  before  its  contents  could  be  considered  as 
evidence.  True,  it  is  shown  tliat  all  of  the  deeds  delivered  by  Turner 
.    Vol.  XLIV.  Civil— 22. 
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to  plaintiflf  were  destroyed  by  fire  and  the  originals  could  not^  therefore, 
be  produced  in  evidence.  This,  however,  did  not  dispense  with  secondary 
evidence  as  to  their  execution  and  their  contents.  The  statement  of 
plaintiff  in  his  deposition:  "There  was  also  a  deed  from  the  Bodman 
heirs  to  Qeorge  H.  Bringhurst,^^  is  merely  the  statement  of  a  conclusion 
without  any  facts  upon  which  it  can  be  based.  It  can  not^  therefore,  be 
said  that  the  trial  judge  should  have  held,  as  a  matter  of  law,  with 
plaintiff  in  his  contention. 

Again,  it  is  contended  by  the  plaintiff  that  it  was  the  duty  of  the  trial 
court  to  presume  a  conveyance  of  the  land  from  the  heirs  of  Bodman  to 
George  H.  Bringhurst  through  whom  plaintiff  claims,'  on  account  of  the 
long  period  of  time  during  which  open  and  notorious  claim  of  ownership 
of  the  property  has  been  asseri:ed  by  those  under  whom  he  claims  again^ 
the  heirs  of  Bodman.  This  contention  can  not  be  maintained.  Such  a 
presumption  is  always  one  of  fact,  and  never  of  law;  and  it  is  for  a  jury, 
or  a  court  sitting  as  a  jury,  to  determine  whether  such  a  presumption 
arises  from  the  facts  in  evidence,  and,  even  if  it  does,  to  determine 
whether  it  is  sufficient  proof  of  the  ultimate  fact  sought  to  be  estab- 
lished by  it — ^that  is,  as  in  this  case,  a  conveyance  of  the  land  in  contro- 
versy was  made  to  Bringhurst,  or  those  through  whom  plaintiff  claims. 
It  is  much  more  plausible,  as  well  as  consistent  with  the  facts,  that  the 
assertion  of  title  to  the  premises  by  plaintiff  and  those  under  whom  he 
claims  was  under  and  through  the  chain  of  title  introduced  in  evidence 
extending  from  Morey  and  wife  to  Bringhurst  and  through  him  to  plain- 
tiff, than  it  would  be  to  presume  a  grant  from  the  heirs  of  Bodman  to 
Bringhurst  or  to  any  of  the  parties  through  whom  the  plaintiff  claims. 

Another  contention  of  plaintiff  under  this  assignment  is,  that  the 
evidence  shows  conclusively  that  he  and  those  through  whom  he  claims, 
have  held  peaceable  adverse  possession  of  the  land  in  eontroversy  under 
deeds  duly  recorded,  cultivating,  using  and  enjoying  the  same  and  paying 
the  taxes  thereon  for  more  than  five  years  prior  to  the  institution  of 
this  suit,  and  that  he  has,  therefore,  title  to  the  same  under  the  five 
years*  statute  of  limitation. 

The  deed  from  George  H.  Bringhurst  to  the  535  acres  to  Thomas 
KTelis  was  filed  for  record  March  the  24th,  1845,  and  didy  recorded  in 
Harris  County,  Texas.  Plaintiff  claims  that  the  undisputed  evidence 
shows  that  Nelis  took  possession  of  this  land  in  1844  and  continued  to 
live  upon  it  from  that  time  to  the  year  1858,  and  that  during  such  period 
he  paid  all  the  taxes  due  upon  said  premises.  The  evidence  as  to  "NTelis 
being  in  possession  during  tiiat  period  is  by  no  means  satisfactory;  for  it 
seems  to  us  from  a  careful  study  and  consideration  of  the  testimony  that 
it  tends  much  stronger  to  show  that  Nelis  was,  during  that  period  of 
time,  residing  in  the  city  of  Houston,  Texas,  where  he  was  engaged  in  a 
business  that  required  him  to  employ  all  of  his  time  there.  At  any  rate, 
the  evidence  upon  such  issue  is  not  such  as  woidd  authorize  this  court 
to  disturb  the  finding  of  the  trial  judge  upon  it. 

Finally,  it  is  contended,  under  this  assignment,  that  plaintiff  was 
entitled  to  recover  all  of  the  land  by  virtue  of  the  ten  years^  statute  of 
limitation.  He  claims  that  he  acquired  title  by  limitation  under  this 
statute  both  through  Nelis  and  Lee  and  Davis.  There  was  no  privity 
of  possession  between  Nelis  and  Lee  and  Davis,  even  if  it  should  be 
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conceded  that  Nelis  was  ever  in  possession  of  the  premises.  Certainly 
such  facts  are  not  shown  as  would  enable  him  to  prescribe  under  the  ten 
years'  statute.  Besides,  if  he  was  in  possession  at  any  time,  the  evidence 
fails  to  show  such  facts  as  would  enable  plaintiff  to  tack  their  possession 
to  such  possession  as  N^elis  may  have  had.  He  mnst,  therefore,  depend 
upon  the  possession  of  Lee  and  Davis  to  make  out  the  ten  yoars^  statute 
of  limitation.  The  facts  in  regard  to  this  issue  are  substantially  as 
follows :  In  April,  1886,  after  plaintiff  purchased  the  land  from  Edward 
Turner,  he  went  on  the  premises  and  found  Mrs.  Lee  and  T.  J.  Davis  in 
possession;  each  having  enclosed  in  separate  parcels  about  25  acres  of 
the  land,  Davis  claiming  160  acres  of  it,  the  boundaries  of  which  were 
not  designated,  and  Mrs,  Lee  claiming  the  balance  of  the  535  acre  tract. 
He  compromised  with  these  parties  by  taking  a  deed  from  them  to  the 
entire  tract  with  the  exception  of  25  acres  claimed  by  each  of  them 
respectively,  agreeing  to  convey  to  each  of  them,  in  consideration  of 
their  deed  to  him,  the  25  acre  tracts  that  they  were  respectively  in  pos- 
session of  at  that  time. 

There  is  evidence  to  show  that  Wilson  Lee  in  1861  bought  out  an  im- 
provement made  by  G.  L.  Durden,  who  was  on  the  tract  at  that  time, 
and  went  into  possession  of  such  improvement.  After  this  sale  Durden 
came  back  and  made  another  improvement  on  the  land  which  he  after- 
wards sold  to  T.  J.  Davis  who  took  possession  of  the  same,  it  being  about 
eight  or  ten  acres  under  fence  and  in  cultivation.  It  is  not  clear  from 
the  evidence  when  Wilson  Lee  went  into  possession  of  the  land.  It  may 
have  been  as  early  as  1858  or  1859,  but  there  is  no  proof  of  any  claim  to 
an3'  part  of  the  land  or  of  occupancy  and  cultivation  by  I^ee  until  he 
purchased  the  improvements  thereon  from  Durden.  Tjco  died,  or  was 
killed,  in  1862,  and  the  evidence  reasonably  tends  to  show  tiiat  his  wife, 
Matilda,  with  her  children  remained  in  possession  of  the  improvements, 
used,  cultivated  and  enjoyed  the  same  from  the  time  of  her  husband's 
death,  claiming  375  acres  of  the  tract,  which  was  all  of  it  except  160 
acres  claimed  by  Davis,  until  in  June,  1887,  when  she  and  Davis  made  the 
deed  to  the  plaintiff.  Davis  likewise  remained  in  possession  of  the 
eight  or  ten  acres  containiug  the  improvements  that  he  bought  from 
Durden,  from  1861  or  1862,  using,  cultivating  and  enjoying  the  same, 
claiming  160  acres  of  the  tract  until  he  sold  all  of  his  interest  except 
25  acres  to  the  plaintiff  in  1887. 

The  plaintiff  claims  that  under  these  facts  Mrs.  Lee  and  T.  J.  Davis, 
by  virtue  of  article  4624,  P.  D.,  acquired  title  to  the  entire  tract  of  535 
acres,  and  that  by  virtue  of  their  deed  to  him  he  acquired  the  entire  tract 
save  the  60  acres  reserved  by  them.  It  must  be  remembered  that  from 
January  the  28th,  1861,  to  March  the  30th,  1870,  the  statute  of  limita- 
tion was  suspended,  and  consequently,  did  not  run  in  this  State.  That 
is  to  say,  that  during  nine  years  two  months  and  twenty-eight  days  of 
the  period  that  these  vendors  of  the  plaintiff  were  in  possession,  the 
statute  of  limitation  did  not  run  in  their  favor.  In  other  words,  it  did 
not  begin  to  run  until  the  30th  of  March,  1870.  Under  article  3195, 
Revised  Statutes  of  1879,  a  party  could  acquire  only  160  acres  by  the 
statute  of  limitation.  The  Revised  Statutes  just  referred  to  took  effect 
September  the  1st,  1879.  Therefore,  excluding  the  period  that  the 
statute  of  limitation  was  suspended,  Lee  nor  Davis  acquired  more  than 


340  Texas  Civil  Appeals  Reports,  Vol.  44.     INovember, 

160  acres  each  by  limitation;  and  plaintiff  by  his  purchase  from  them 
could  have  acquired  no  more. 

This  disposes  of  all  the  questions  raised  by  plaintiff  on  his  cross 
assignments  of  error  and  requires  an  aflBrmance  of  the  judgment  as 
against  him.  Wherefore,  the  judgment  of  the  District  Court  is  entirely 
affirmed. 

Affirmed. 


Mrs.  Corrie  Causey  et  al.  v.  E.  W.  Handley  et  al. 

Decided  November  28,  1906. 

1. — ^Absolute  Deed  Intended  as  ICortgage — ^Innocent  Purchaser. 

A  husband  and  wife  duly  executed  a  deed,  absolute  in  form  with  covenant 
of  general  warranty,  to  an  urban  homestead,  the  separate  property  of  the 
wife,  for  the  purpose  of  securing  a  loan;  the  deed  was  duly  placed  on  the 
deed  records  of  the  proper  county.  The  grantee  in  the  deed  sold  said  property 
to  a  third  party,  who,  before  buying,  had  the  title  examined  by  an  attorney, 
and  who  had  no  notice  whatever  of  the  fact  that  the  deed  was  intended  as  a 
mortgage;  nor  of  any  fatt  that  would  put  him  upon  inquiry  in  that  direction. 
Held,  said  third  party  took  good  title  to  said  property  as  against  the  sur- 
viving wife. 

2. — Same — ^Possession  by  Vendor. 

The  fact  that  the  husband  was  in  possession  of  the  premises  at  and  before 
the  time  the  sale  was  consummated  (the  wife  being  temporarily  absent)  did 
not  affect  the  good  faith  of  the  purchase,  the  husband  explaining  his  posses- 
sion by  saying  he  was  agent  for  his  grantee,  and  voluntarily  moving  out  and 
giving  possession  of  the  premises  to  said  third  party. 

Appeal  from  the  District  Court  of  Colorado  County.  Tried  below 
before  Hon.  Mumford  Kennon. 

Will  Williamson,  Jno.  W.  Davidson  and  Lively  &  Stanford,  for  ap- 
pellants.— ^When  the  grantor  in  a  deed  absolute  on  its  face  conveying 
homestead  property  for  less  than  half  its  known  value  remains  in 
possession  of  said  property  after  the  delivery  of  said  deed,  and  after- 
wards asserts  a  pecuniary  interest  in  the  proceeds  of  the  sale  of  the 
property  by  his  grantee,  and  such  grantor  assumes  the  right  to  make  the 
sale,  fix  the  price  and  terms ;  a  purchaser  from  the  grantee,  knowing  these 
facts,  has  notice  sufficient  to  put  him  upon  inquiry  as  to  the  rights  of 
such  grantor,  and  as  to  whether  said  deed  was  intended  only  to  operate 
as  a  mortgage  or  not.  Brown  v.  Wilson,  29  S.  W.  Eep.,  630 :  CoUum  v. 
Sanger  Bros.,  11  Texas  Ct.  Rep.,  78;  Watkins  v.  Edwards,  23  Texas, 
443. 

In  reference  to  innocent  purchasers  for  value  there  are  two  kinds  of 
notice  known  to  the  law — the  one  actual,  and  the  other-  constructive.  The 
registry  laws  of  this  State  are  but  constructive  notice.  When  the  pariy 
affected  is  shown  to  have  had  actual  knowledge  of  the  fact,  or  where  he  ^ 
has  knowledge  of  any  facts  or  circumstances  which  would  put  an  ordin- 
arily prudent  person  upon  inquiry,  and  the  exercise  of  ordinary  diligence 
in  pursuing  such  inquiry  would  lead  to  a  knowledge  of  the  fact  or  facts 
— this  is  actual  notice  and  the  party  is  held  to  have  known  the  result 
of  such  inquiry,  had  it  been  made.  Gaston  v.  Dashiell,  55  Texas,  517; 
Smith  V.  James,  54  S.  W.  Rep.,  41. 
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Foard,  Thompson  &  Townsend  and  W.  8.  Strickland,  for  appellee 
Handley. — ^Where  one  by  representation  or  act  leads  anotiier  to  believe 
that  the  title  to  the  property  is  in  a  third  party  and  allows  the 'third 
party  to  deal  with  the  property  as  his  own,  and  induces  such  other  person 
by  his  acts  and  representations,  to  purchase  the  property  from  the  ap- 
parent owner,  he  is  estopped  from  claiming  said  property.  Bnrleson  y. 
Bnrlesonf,  28  Texas,  415;  Texas  Banking  Co.  v.  Hutc^iinson,  53  Texas, 
C8;  Stafford  v.  Stafford,  71  S.  W.  Eep.,  984;  Kempner  v.  Huddleston, 
90  Texas,  186. 

A  married  woman  is  no  more  permitted  to  perpetrate  a  frand  in  the 
sale  of  her  property  than  a  feme  sole.  Walker  v.  Stringfellow,  30 
Texas,  573. 

The  law  contemplates  that  owners  of  land  will  place  evidence  of  title 
on  record,  in  order  that  all  persons  dealing  with  it  may  inform  them- 
selyes  and  a  failure  to  do  so  will  result  in  loss  to  the  ownet,  if  the  land 
passes  to  an  innocent  purchaser,  for  value.  Smith  v.  Crosby,  86  Texas, 
22 ;  Lewis  v.  Johnson,  68  Texas,  450. 

Where  the  grantee  acts  in  good  faith  in  dealing  with  the  husband  a 
deed  to  a  homestead  will  not  operate  simply  as  mortgage,  because  the 
wife  so  intended  it,  and  the  wife,  or  the  widow,  can  not  contradict  the 
recitals  in  the  deed  to  defeat  purchaser's  title  by  evidence  of  secret  un- 
disclosed intentions.  Brewster  v.  Davis,  56  Texas,  480,  481 ;  Rose,  Notes, 
vol.  3,  p.  136;  Gray  v.  Shelby,  83  Texas,  407;  Rose,  Notes,  vol.  4,  p. 
508 ;  McDonald  v.  Harrel,  1  Posey  IT.  C,  520. 

The  wife  can  not  defeat  a  conveyance  by  showing  that  she  did  not 
understand  the  import  of  the  instrument  at  the  time  she  acknowledged 
the  same.  Miller  v.  Yturria,  69  Texas,  552 ;  Texas  Land  Co.  v.  Blalock, 
76  Texas,  88;  Adams  v.  Pardue,  36  S.  W.  Rep.,  1018;  Rose,  Notes,  vol. 
3,  p.  912. 

The  fraud  of  the  husband  in  obtaining  his  wife's  signature  to  a  deed, 
or  the  failure  of  the  officer,  taking  her  acknowledgment,  to  explain  it 
to  her,  will  not  avoid  the  deed,  which  appears  to  be  properly  executed 
and  acknowledged,  in  the  absence  of  testimony  connecting  the  purchaser 
with  such  TiTongs,  or  showing  knowledge  thereof  on  his  part.  Pool  v. 
Chase,  46  Texas,  207;  Williams  v.  Pouns,  48  Texas,  141;  Davis  v. 
Kennedv,  58  Texas,  518;  Rose  Notes,  vol.  3,  p.  230;  Webb  v.  Burnev,  70 
Texas,  325. 

The  acknowledgment  of  written  instrument  is  the  adoption  and  rec- 
ognition of  every  word  therein.     Newton  v.  Emerson,  66  Texas,  145. 

A  purchaser,  who  negotiates  with  the  husband  for  the  homestead,  or 
wife's  separate  property,  may  assume  that  a  properly  executed  and 
acknowledged  deed,  is  such  in  fact,  and  more  than  one  witness  is  nec- 
essary to  prove  deed  was  a  mortgage.  Stringfellow  v.  Swenson,  63 
Texas,  12 ;  Piece  v.  Fort,  60  Texas,  464,  472. 

Possession  of  the  homestead  by  vendors  after  a  deed,  absolute  in 
form,  to  convey  title,  properly  acknowledged  and  duly  registered,  convey- 
ing away  their  title  is  not  notice  intended  as  a  mortgage,  and  the  pur- 
chaser is  not  required  to  look  beyond  the  records  and  may  relv  thereon. 
Eyler  v.  Eyler,  60  Texas,  318 ;  Hurt  v.  Cooper,  63  Texas,  366 ;  Smith 
V.  Miller,  63  Texas,  75;  Love  v.  Breedlove,  75  Texas,  652;  Ramirez 
V.  Smith,  94  Texas,  184. 
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The  mere  fact  that  the  consideratioR  in  purchase  of  land  is  less  than 
full  value,  does  not  make  the  deed  thereto  a  mortgage,  or  authorize  its 
cancellation.  Baker  v.  Westcott,  73  Texas,  133 ;  Heirs  of  Tutt  v.  Morgan, 
42  S.  W.  Eep.,  578,  46  S.  W.  Rep.,  122;  I^ewis  v.  Whitworth,  54  S.  W. 
Rep.,  1078;  Webb  v.  Burae,  70  Texas,  326;  Hickman  v.  Hoffman,  33 
S.  W.  Rep.,  257. 

PLY,  Associate  Justice. — Mrs.  Come  Causey,  for  herself,  and  aa 
next  friend  of  her  minor  children,  Maggie  and  Lorena  Causey,  instituted 
this  action  to  recover  a  house  and  lot  in  the  town  of  Eagle  Lake,  Colo- 
rado County,  Texas.  In  addition  to  the  statutory  allegations  required 
in  actions  of  trespass  to  try  title,  it  was  alleged  that  the  land  in  contro- 
versy had  been  the  homestead  of  Mrs.  Causey  and  her  husband,  who  died 
in  January,  1904,  and  that  she,  at  the  request  and  solicitation  of  her 
said  husband,  in  July,  1903,  joined  her  husband  in  the  execution  of  a 
certain  instrument,  which  he  assured  her  was  a  deed  of  trust  or  mortgage 
to  secure  Joe  Waddell  in  the  sum  of  four  hundred  dollars  borrowed  by 
her  husband  from  said  Waddell,  that  said  instrument  was  not  given  as 
a  deed  but  merely  to  secure  said  debt.  Handley  pleaded  that  he  had  in 
good  faith,  without  notice  of  the  instrument  being  anything  but  a 
warranty'  deed,  purchased  the  house  and  lot  from  Wawidell  and  wife  for 
a  valuable  consideration  and  asked  that  they  be  made  parties.  Waddell 
answered  that  he  had  bought  land  from  Causey  and  wife  and  denied 
that  the  deed  was  a  moiigage.  The  cause  was  tried  by  the  court,  and 
judgment  rendered  in  favor  of  Handley  for  the  land. 

We  adopt  the  findings  of  fact  made  by  the  district  judge  as  follows : 

"The  plaintiff,  Mrs.  Corrie  Causey,  acquired  the  property  in  oontto- 
versy  from  Dr.  R.  B.  Longmire,  by  general  warranty  deed,  dated  Novem- 
ber 17,  1902,  said  deed  being  acknowledged  in  proper  form,  and  reciting 
a  consideration  of  five  hundred  dollars  cash,  and  properly  recorded  in 
the  deed  records  of  Colorado  County,  Texas,  the  coxmty  in  which  said 
property  is  situated. 

"The  plaintiff,  Mrs.  Corrie  Causey,  executed  a  general  Varranty  deed 
to  said  premises  to  J.  P.  Waddell  of  date  July  8,  1903,  said  deed  reciting 
a  consideration  of  four  hundred  dollars  cash  and  acknowledged  in  l^al 
form  for  conveyance  of  homestead  and  wife's  separate  property,  said 
deed  being  properly  recorded  in  said  Colorado  County,  Texas. 

"J.  F.  Waddell  and  wife  on  October  7,  1903,  executed  general  warranty 
deed  to  said  premises,  properly  acknowledged  by  both  parties,  with  wife's 
separate  acknowledgment  in  statutory  form  to  convey  title  to  homestead 
or  wife's  separate  property,  to  defendant  E.  W.  Handley,  said  deed  recit- 
ing a  consideration  of  $1,050  cash  and  properly  recorded  in  the  deed 
records  of  said  countv. 

"The  deed  from  Causey  and  wife  to  Waddell  was  intended  as  a  mort- 
gage by  the  parties  thereto,  but  was  in  the  form  of  a  general  warranty 
deed,  properly  executed,  delivered  and  recorded. 

"The  defendant,  E.  W.  Handley,  when  he  purchased  said  property  from 
defendant  Waddell  and  wife  had  no  notice  of  the  real  facts,  intention  and 
circumstances  of  the  transaction  between  said  Causey  and  wife  and  de- 
fendant Waddell,  under  which  the  latter  acquired  the  deed  to  said  prop- 
erty from  said  Causey  and  wife,  which  constituted  said  deed  a  mortgage. 
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and  that  he,  defendant  Handley,  had  a  knowledge  of  no  fact  or  facts 
which  would  put  a  person  of  ordinary  prudence  upon  inquiry  as  to  said 
real  facts  and  circumstances.  That  said  defendant  Handley  purchased 
said  property  from  defendant  Waddell  and  wife  in  good  faith  and  for  a 
▼aluable  consideration.  Defendant  Handley  purchased  said  property' 
for  a  homestead^  took  possession  of  same  shortly  after  date  of  his  deed 
and  has  since  occupied  same  as  his  homestead  and  made  additional  im- 
provements thereon,  and  was  never  informed  of  plaintiflPs  claim  thereto 
until  after  this  suit  was  filed.*^ 

The  instrument  executed  by  Causey  and  wife  to  Waddell  was  on  its 
face  an  absolute  deed,  containing  a  general  warranty  clause  and  reciting 
a  consideration  of  $400  paid  by  Waddell.  That  deed  was  acknowledged 
by  Causey  and  wife,  as  required  by  law  in  conveying  a  homestead,  and 
was  duly  recorded.  At  the  time  it  was  sold  and  conveyed  to  Handley, 
he  had  no  notice  of  any  agreement  between  Causey  and  wife  and  Waddell 
that  would  give  the  deed  the  character  of  a  deed  of  trust  or  mortgage. 
He  paid  a  valuable  consideration  for  the  land  without  notice  of  any  claim 
of  Causey  and  wife.  It  is  true  that  Causey  was  in  the  possession  of  the 
place,  although  his  wife  was  absent  and  had  been  for  several  weeks 
before  the  sale  to  Handley  was  consummated.  Causey  explained  his 
possession  of  the  place  by  stating  that  he  was  the  agent  for  Waddell. 
He  moved  out  of  the  house  and  gave  Handley  possession.  Handley  em- 
ployed an  attorney  to  examine  the  title  to  the  land  and  was  informed  by 
him  that  the  title  was  perfect,  as  the  county  records  disclosed.  Handley 
did  all  that  the  law  required  of  him. 

"That  all  persons  who  may  deal  with  persons  claiming  land  may  have 
the  means  of  knowing  in  whom  titles  to  land  rest,  and  that  no  one  may 
buy  what  appears  to  be  a  good  title,  when  another  person  may  have 
better  right  not  made  public,  the  law  requires  all  persons,  for  the  pro- 
tection of  innocent  purchasers  and  creditors,  to  register  their  titles  to 
land.  Such  being  the  case,  can  it  be  said,  even. if  possession  is  sufficient 
in  all  cases  to  put  purchasers  upon  inquiry,  that  such  inquiry  is  not 
prosecuted  sufficiently  when  the  person  who  desires  to  buy  examines  the 
records  of  the  county  and  finds  on  record  a  deed  from  the  person  in 
possession  to  the  person  who  offers  to  sell,  and  who  under  that  deed 
asserts  title?  If  the  inquiry  is  prosecuted  to  the  highest  source  which 
the  law  of  the  land  declares  shall  exist  for  the  determination  of  title, 
and  to  the  source  which  the  parties  have  created  as  the  highest  evidence 
of  their  respective  rights,  can  it  be  true  that  it  is  further  necessary  to 
examine  sources  inferior  and  make  inquiry  as  to  whether  or  not  there 
are  claims,  or  even  rights,  in  others  not  evidenced  as  the  law  requires,  or 
otherwise  the  purchaser  be  charged  with  constructive  notice  of  secret 
vices  in  the  title  which  he  buys?  To  so  hold,  we  are  of  the  opinion, 
would  be  to  strike  at  the  very  foundation  of  the  policy  upon  which 
r^stration  laws  rest.^* 

The  quotation  is  made  from  the  opinion  in  Eylar  v.  Eylar,  60  Texas, 
315,  a  case  very  similar  in  its  facts  to  the  one  now  under  consideration, 
and  its  authority  has  been  recognized  in  numerous  decisions.  (Smith 
V.  Miller,  63  Texas,  72 ;  Hurt  v.  Cooper,  63  Texas,  362 ;  Heidenheimer 
V.  Stewart,-  65  Texas,  321 ;  Love  v.  Breedlove,  75  Texas,  649 ;  Ramirez 
V.  Smith,  94  Texas,  184;  Graves  v.  Kinney,  95  Texas,  210;  Watkins  v. 


344  Texis  Civil  Appeals  Eepobts,  Vol.  44.     [November, 

SproTill  (Texas  Civ.  App.),  28  S.  W.  Eep.,  356;  Hickman  v.  Hoffman, 
11  Texas  Civ.  App.,  605;  Breneman  v.  Mayer,  24  Texas  Civ.  App.,  164; 
Cooper  V.  Ford  (Texas  Civ.  App.),  69  S.  W.  Eep.,  487.) 

If,  as  Mrs.  Causey  swore,  her  husband  represented  to  her  that  the 
instnimient  was  a  mortgage  and  thereby  perpetrated  a  fraud  on  her, 
Handley  can  not  be  made  to  suffer  for  it.  He  knew  nothing  of  the  false 
representations,  and  being  innocent  of  any  fraud  should  not  be  made  to 
beur  the  brunt  of  it.  (Hickman  v.  Hoffman,  11  Texas  Civ.  App.,  605, 
and  authorities  therein  cited.) 

Our  adoption  of  the  findings  of  fact  of  the  trial  court  disposes  of  the 
first  and  second  assignments  of  error,  which  complain  of  such  findings. 
The  findings  of  fact  are  fairly  deducible  from  the  stenographer's  report 
of  the  evidence  adduced  at  the  trial. 

The  third  and  fourth  assignments  of  error  complain  of  the  con- 
clusions of  law  of  the  trial  judge  and  are  fully  met  by  the  law  as  enunci- 
ated in  this  opinion.    The  judgment  is  affirmed* 

Afflrmed. 


Qalveston,  Harrisbdrg  &  San  Antonio  Eailway  Company  v.  H.  E. 

Cherry. 

Decided  November  28,  1906. 

l.T-Befeotive  Step  to  Engine— Negligenoe — Sni&olency  of  Etrldenoe. 

In  a  case  where  an  engineer  was  injured  by  the  giving  way  of  the  step 
to  his  engine,  evidence  considered,  and  held  sufficient  to  require  the  submission 
to  the  jury  of  the  question  of  negligence  on  the  part  of  the  company,  and  to 
support  the  finding  of  the  jury  that  the  company  was  n^ligent. 

2. — Contributory  Negligence— Assumed  Alsk — Charg^e  Approved. 

A  charge  which,  after  stating  the  facts  which  would  authorize  a  recovery 
by  plaintiff,  concluded  as  follows:  "And  you  further  believe  from  the  evi- 
dence that  the  plaintiff  was  not  guilty  of  contributory  negligence  and  did  not 
assume  the  risk,  then  I  charge  you  that  your  verdict  must  be  for  the  plain- 
tiff," held  not  to  place  a  burden  on  defendant  more  onerous  than  was  required 
of  it.  The  impression  it  conveyed  was  that  the  plaintiff  could  not  recover  un- 
less the  jury  believed  that  he  was  both  not  guilty  of  contributory  negligence 
and  did  not  assume  the  risk. 

8. — ^Enle  of  Company — ^Bnty  of  Employe — ^Negligence — Question  of  Fact. 

By  a  rule  of  the  company  engineers  were  required,  at  the  end  of  each  run, 
to  fill  out  a  report  blank  reading  as  follows:  "Noter— Enginemen  must  re- 
port on  this  form  anything  wrong  about  their  engines,  and  they  will  be  held 
responsible  for  every  defect  not  reported."  Held,  under  all  the  facts  and  cir- 
cumstances of  this  case  it  was  a  question  of  fact  and  not  of  law  whether 
or  not  plaintiff  was  negligent  in  not  discovering  the  defect,  and  the  question 
was  properly  submitted  to  the  jury.  The  breach  of  a  rule  is  not  negligence 
per  se  unless  it  be  an  act  so  opposed  to  thB  dictates  of  common  prudence  that 
we  can  say  without  hesitation  or  doubt  that  no  careful  person  would  have 
committed  it. 

4. — ^Expert  Testimony — Cause  of  Injury. 

A  medical  expert  may  state  his  opinion  either  that  the  injury  was  pro- 
duced by  a  certain  cause,  or  that  it  could  have  been  so  produced. 

5. — ^Verdict,  not  Ezeeislve. 

A  verdict  for  $20,000  can  not  be  held  excessive  where  the  plaintiff  has 
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and  will  continue  to  sufTer  great  physical  pain;  his  condition  become  paralytic; 
his  physical  ability  utterly  gone;  was  49  years  of  age  at  the  time  of  the  ac- 
cident, and  was  earning  from  $2,100  to  $2,400  a  year. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  l^ef ore 
Hon.  J.  L.  Camp. 

Baker,  Bolts,  Parker  &  Garwood,  Newton  &  Ward  and  W.  B.  Tea- 
garden,  for  appellant. — The  court  erred  in  refusing,  at  the  request  of 
appellant,  to  peremptorily  instruct  the  jury  to  return  a  verdict  in  its 
favor,  because  the  plaintiff  only  proved  an  accident  and  an  injury  to 
himself  and  failed  to  show  that  the  accident  and  injury  were  occasioned 
by  the  negligence  of  defendant;  there  being  no  facts  or  circumstances 
shown  by  the  evidence  from  which  defendant's  negligence  could  be 
reasonably  inferred.  2  Labatt's  Master  and  Servant,  sec.  833;  Black's 
Law  and  Prac.  in  Accident  Cases,  sec.  181 ;  Buswell's  Law  of  Personal 
Inj.,  sec.  Ilia;  Houston  &  T.  C.  By.  Co.  v.  Barrager,  14  S.  W.  Eep., 
242;  Broadway  v.  San  Antonio  Gas.  Co.,  24  Texas  Civ.  App.,  603; 
Trinity  County  Lumber  Co.  v.  Denham,  85  Texas,  56;  San  Antonio 
&  A.  P.  Ey.  Co.  V.  Eobinson,  73  Texas,  284;  Texas  Cent.  Ey.  v.  Burnett, 
80.  Texas,  636 ;  McCray  v.  Galveston,  H.  &  S.  A.  Ey.  Co.,  89  Texas,  169 ; 
Washington  v.  Missouri,  K.  &  T.  Ey.,  90  Texas,  319;  Texas  &  K  0. 
Ey.  V.  Crowder,  63  Texas,  502;  Patton  v.  Texas  &  P.  Ev.,  179  U.  S., 
658;  Sack  v.  Dolese,  137  111.,  130;  DeGraff  v.  New  York  C.  &  H.  E.  Ev. 
Co.,  76  N".  Y.,  125;  Browniield  v.  Chicago,  E.  I.  &  P.  Ev.  Co.,  77  N. 
W.  Eep.,  1038 ;  Peoria  D.  &  E.  E.  Co.  v.  Hardwick,  48  111.  App.,  562 ; 
"Kincaid  v.  Oregon  S.  L.  E.  E.,  29  Pac.  Eep.,  3;  Mobile  &  0.  Ey.  v. 
Thomas,  42  Ala.,  672;  Dobbins  v.  Brown,  119  N.  Y.,  188;  Eobinson  v. 
Wright,  94  Mich.,  283. 

Presumption  that  master  did  his  dutv:  McMillan  v.  Saratoga  &  W. 
Hy.,  20  Barb.,  449;  Eose  v.  Boston  &  A.  Ey.,  58  N.  Y.,  217;  Davis  v. 
Detroit  &  M.  Ey.,  20  Mich.,  106. 

The  court  erred  in  the  first  paragraph  of  the  charge,  wherein  the  court 
affirmatively  submits  to  the  jury  the  various  issues  of  fact  upon  which 
plaintiff  is  entitled  to  recover,  and  at  the  end  tliereof  concludes  with  the 
words :  "And  you  further  believe  from  the  evidence  that  plaintiff  was 
not  guilty  of  contributory  negligence  and  did  not  assume  the  risk,  then 
I  charge  you  that  your  verdict  must  be  for  the  plaintiff,*^  in  this :  That 
the  jury  were  charged  that  the  plaintiff  was  entitled  to  recover  on  the 
facta  stated  unless  the  jury  should  find  that  plaintiff  was  guilty  of  con- 
tributory negligence  and  assumed  the  risk,  whereas,  plaintiff  was  not 
entitled  to  recover  if  he  was  either  guilty  of  contributory  negligence  or 
if  he  assumed  the  risk;  that  in  order  to  have  defeated  a  recovery  upon 
the  part  of  the  plaintiff  the  jury,  by  the  instruction,  were  charged  tiiat 
the  plaintiff  was  entitled  to  recover  unless  the  plaintiff  was  guilty  of 
contributory  negligence  and  assumed  the  risk.  Davis  v.  Missouri,  K.  & 
T.  By.  Co.,  17  Texas  Civ.  App.,  199 ;  Newcomb  v.  New  York  Cent.  Ey. 
Co.,  81  S.  W.  Eep.,  1079 ;  San  Antonio  &  A.  P.  Ey.  Co.  v.  Bennett,  76 
Texas,  165;  International  &  G.  N.  Ey.  Co.  v.  Kuehn,  11  Texas  Civ.  App., 
21;  Spencer  v.  Oustott,  3  Texas,  149;  Missouri,  K.  &  T.  Ey.  Co.  v. 
Rodgers,  89  Texas,  675. 
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It  was  reversible  error  for  the  court  in  its  charge  to  have  submitted 
to  the  jury  the  issue  that  they  were  authorized  to  return  a  verdict  in 
favor  of  the  plaintiflF  if  the  defendant  knew  of  tiie  defective*  condition 
of  the  engine  step  and  stem,  when  there  was  not  even  a  scintilla  of  testi- 
mony to  establish  that  defendant  or  any  of  its  employes  knew  that  said 
engine  step  and  the  stem  thereof  were  in  a  loose,  defective  and  insecure 
condition  before  the  accident,  and  that  in  thus  submitting  these  issues 
to  the  jury  without  any  evidence  whatsoever  tending  to  raise  them,  was 
erroneous,  misleading  and  prejudicial  to  defendant.  Parish  v.  Galveston, 
H.  &  S.  A.  By.  Co.,  recently  decided  by  this  court  at  the  present  term, 
not  yet  reported;  Gulf,  C.  &  S.  P.  By.  v.  Kizziah,  86  Texas,  81;  Bailway 
Company  v.  Lewis,  63  S.  W.  Bep.,  1091;  Bailway  Company  v.  French, 
86  Texas,  96;  Western  TJ.  Tel.  Co.  v.  Burgess,  60  S.  W.  Bep.,  1024; 
Enc.  of  Pldg.  and  Prac.,  vol  11,  p.  174. 

The  written  rule  offered  in  evidence  by  appellant  places  the  duty  of 
inspecting  the  engine  upon  appellee.  If  appellee  failed  to  inspect  the 
engine,  as  it  was  his  duty  to  do,  and  if  fey  the  inspection  of  the  engine  he 
could  have  discovered  the  defects  in  the  engine  which  resulted  in  his 
injury,  then  his  failure  to  make  such  inspection,  as  matter  of  law,  caused 
him  to  assume  all  risk  of  danger  to  himself  by  reason  of  defects  in  the 
engine  step  which  it  was  his  duty  by  the  inspection  to  have  discovered. 
The  court  committed  error  in  the  charge  by  submitting  the  question  as 
one  of  fact  as  to  contributory  negligence  instead  of  instructing  the 
jur}%  as  matter  of  law,  that  under  the  circumstances,  appellee  assumed 
all  risk  of  such  defects  in  the  step  as  he  could  have  discovered  by  a  proper 
inspection.  Louisville  &  N".  By.  Co.  v.  Pearson,  97  Ala.,  211 ;  same  case, 
12  So.  Bep.,  176;  Texas  &  P.  S.  Bv.  Co.  v.  Hartnett,  8  Texas  Ct.  Bep., 
161 ;  Texas  &  K  0.  By.  Co.  v.  Bingle,  91  Texas,  287. 

The  rule  of  appellant  placing  ttie  duty  of  inspection  upon  appellee 
being  in  writing,  it  was  the  duty  of  the  court  to  have  construed  the  rule 
and  to  have  charged  the  jury  upon  the  legal  effect  of  the  rule,  and  the 
court  erred  in  submitting  as  a  question  of  fact  to  the  jury  the  issue  as  to 
whether  the  duty  of  inspection  by  the  rule  was  imposed  upon  appellee 
instead  of  instructing  that  as  a  matter  of  law  the  rule  imposed  such  duty 
upon  appellee.  Texas  &  P.  S.  By.  Co.  v.  Hartnett.  8  Texas  Ct.  Bep., 
161 ;  San  Antonio  v.  Ijewis,  9  Texas,  71 ;  Tjetcher  v.  Morrison.  79  Texas, 
242. 

The  written  rule  of  appellant  offered  in  evidence  imposed  upon  appellee 
the  duty  of  inspecting  the  engine,  its  step  and  fastenings/.  The  rule 
being  in  writing,  the  court  erred  in  permitting  appellee,  over  appellants 
objections,  to  testify :  "It  wasn't  my  duty  to  inspect  the  step ;  to  look 
at  the  engine  and  step,  and  if  I  saw  anything  out  of  fix,  it  was  my  duty 
to  report  it,  but  I  was  not  an  inspector ;  it  wasn't  my  duty  to  inspect*' — 
because  the  written  rule  was  the  best  evidence  of  appellee's  duty,  and  he 
cotdd  not  contradict  or  vary  this  written  rule  by  parol  evidence,  there 
being  no  testimonv  that  the  rule  was  abrogated  by  non-enforcement. 
Louisville  &  N.  Bv^  Co.  v.  Pierson,  97  Ala.,  211,  12  So.  Bep.,  176;  Texas 
&  P.  S.  By.  Co.  V.  Hartnett,  8  Texas  Ct.  Bep.,  161;  Texas  &  N.  0.  By. 
Co.  V.  Bingle,  91  Texas,  287. 

The  testimony  of  Dr.  Prank  Paschal  was  inadmissible  as  not  being 
the  subject  of  expert  testimony  and  being  an  invasion  of  the  province  of 
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the  jury.  Taylor  v.  Grand  Av.  Ry.  Co.,  84  S.  W.  Rep.,  876-7 ;  Qutridge 
V.  Missouri  Pac.  Ry.,  94  Mo.,  472;  International  &  G.  N".  Ry.  Co.  v. 
Goswick,  98  Texas/  479-480. 

Perry  J.  Lewis  and  H.  C.  Carter,  for  appellee. 

JAMBS,  Chief  Jttsttce. — Plaintiff  Cherry  alleged  that  while  he  was 
operating  one  of  defendant's  locomotives  as  engineer  on  a  passenger  train 
running  towards  S«aii  Antonio,  that  at  Schulenburg  it  became  necessary 
for  him  to  descend  therefrom  and  in  doing  so  the  step  gave  way  and 
fell  and  plaintiff  was  thrown  with  great  violence  to  the  ground,  causing 
him  the  serious  and  permanent  injuries  alleged.  That  through  defend- 
ant's negligence  said  engine  step  and  the  stem  on  which  it  was  fixed 
was  loose,  defective  and  insecurely  fastened  so  that  it  was  dangerous 
when  used  for  the  purpose  for  which  it  was  provided;  that  defendant  had 
negligently  failed  to  properly  inspect  said  step  and  stem,  and  asked  for 
damages  in  the  sum  of  $40^000.  * 

The  defendant  answered  by  general  denial  and  plea  of  eontributoiy 
negligence.    There  was  a  verdict  for  $20,000. 

The  first  and  second  assignments  are  the  same,  one  insisting  that  a 
peremptory  instruction  asked  by  defendant  should  have  been  given ;  the 
other  that  a  new  trial  should  have  been  granted,  on  account  of  there  being 
no  testimony  from  which  negligence  on  the  part  of  defendant  could  be 
found  or  reasonably  inferred. 

The  testimony  relative  to  the  circumstances  of  the  occurrence  was  that 
of  plaintiff.  He  stated  that  he  undertook  to  get  off  the  engine  to  look 
it  over  and  oil  it.  He  had  to  step  down  about  16  inches  from  the  deck 
of  the  tank  and  when  he  put  his  weight  on  the  step  it  went  down,  struck 
the  back  of  his  head  and  that  was  all  he  remembered  until  somewhere 
about  Luling.  That  he  took  the  torch  and  oil  can  in  his  right  hand  and 
used  his  left  hand  to  take  hold  of  the  cab  to  assist  him  to  step,  down,  and 
that  he  fell  and  struck,  that  when  he  held  the  torch  down  the  step 
looked  all  right,  that  he  stepped  down  with  his  left  foot  and  when  he 
stepped  on  it  it  went  down,  step  and  stem  went  down,  that  broke  his 
handhold  loose  from  the  cab  and  he  went  down  and  was  thrown  over  and 
fell  on  his  head.  When  he  struck  he  became  unconscious  and  remained 
so  until  he  got  to  Luling. 

He  described  the  step  (quoting  from  appellant^s  brief)  thus:  "On 
i)eing  asked  to  describe  the  step  on  the  engine  that  caused  him  to  fall 
he  answered:  ^f  a  person  is  not  accustomed  to  it,  it  is  a  pretty  hard 
matter  to  describe  it — ^take  a  person  unaccustomed  to  see  these  things, 
it  is  not  an  easy  matter;  that  was  hung  like  this  (indicating).  This  is 
that  tailplate  of  the  engine,  then  the  step  is  fastened  through  the  tail- 
plate  of  the  engine  with  that  thing — ^this  being  the  stem — that's  the  stem 
that  was — ^that  stem  is  an  inch  and  an  eighth  in  size — ^this  stuck  down 
here  and  at  the  bottom  this  step  is  fastened  on — that's  fastened  through 
the  back  of  the  step  with  a  set-screw  here;  this  goes  up  through  the  tail- 
plate,  and  is  supposed  to  be  fastened,  I  imagine,  I  think  so,  with  the  end 
on  top  threaded  for  a  nut,  threads  on  this  end  of  the  stem  and  a  nut 
screwed  down  on  to  it;  and  over  this  stem  sets  a  hollow  pipe — ^that  the 
top  of  this  step  projects  into  and  there  is  nothing  visible  except  the  sides 
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of  the  six-sided  nut,  hexican  nut,  the  top  of  it  you  can't  discern  it  be- 
cause the  top  of  it  sets  down  over  the  stem.  The  pipe  is  set  there  as 
near  as  I  can  tell  to  hold  the  nut  to  keep  it  from  working  up.  This  pipe 
goes  up  through  a  cast  iron;  it  is  a  kind  of  oval  shape  (Mfit  iron  that 
forms  the  deck  and  running  board  of  the  engine;  it  runs  into  this  cast 
iron,  and  is  made  fast  to  this  cast  iron  about  15  inches  up,  about  15 
inches  long.  If  the  step  was  put  on  properly  it  would  stay  there  until 
it  was  taken  off;  until  some  one  took  it  off;  it  would  require  a  wrench  to 
take  it  off  if  it  was  put  on  proper.  The  proper  way  to  put  these  steps 
on  so  they  will  not  come  off — ^the  way  I  always  saw  it  done  in  regard  to 
that,  they  would  slip  a  nut  into  this  pipe  under  what  you  call  the  tail- 
plate  on  the  engine,  they  would  slip  that  nut  in  there  and  turn  the  stem 
and  step  and  all  right  around  until  they  screwed  it  up  and  then  put  your 
wrendi  on  that  nut  and  you  can  turn  it  enough  to  tighten  it ;  and  they 
can  be  held  on  there  so  they  will  not  come  off  by  battering  the  head  or 
Efplitting  a  thread.  As  near  as  I  can  tell  the  step  and  the  stem  all  came 
down ;  the  stem  and  the  step ;  *the  stem  that  went  up  through  the  tail- 
plate  all  came  down.  I  don't  see  where  anything  else  caused  it,  only 
it  worked  loose  from  the  nut  and  ran  out  and  fell.  I  don't  see  how  it 
could  come  down  unless  it  worked  loose  from  the  nut.  I  don't  see  any 
other  possible  way  for  it  to  come  down.  Before  the  step  could  drop  down 
the  step  and  stem  had  to  become  detached  from  the  nut  that  held  it. 
The  step  is  put  on  an  engine  to  be  used  in  getting  up  and  down  on  the 
engine,  and  if  it  is  properly  secured  it  will  ordinarily  sustain  a  man's 
weight  and  supposing  it  is  improperly  secured  it  will  not  sustain  your 
weight;  it  will  go  down.  I  had  no  notice  of  the  condition  of  the  steps  at 
the  time  I  used  it.  I  had  no  notice  at  all;  supposed  to  be  all  ri^t; 
supposed  to  be  in  perfect  condition.' " 

He  testified  that  he  did  not  know  the  condition  of  the  step,  that  had 
it  been  securely  fastened  when  it  left  Houston  it  could  not  have  come 
down  at  Schulenburg,  that  he  knew  if  the  step  was  properly  fastened 
it  would  not  have  given  way  and  that  it  could  have  been  tested  for  such 
defect  by  hammer  and  wrench.  That  defendant  maintained  inspectors  at 
Houston  for  the  purpose  of  inspecting  engines  before  starting  them  out. 

The  question  simply  is:  Was  the  above  sufficient  to  make  a  prima 
faciae  showing  of  negligence  on  the  part  of  defendant?  There  was 
other  evidence  in  the  case  not  stated  above,  because  it  seems  to  us  it 
goes  rather  to  other  questions,  such  as  plaintiff's  contributory  negligence. 
If  defendant  was  negligent  the  evidence  of  it  exists  in  the  above  stated 
testimony. 

The  evidence  we  think  was  sufficient.  Defendant  did  not  see  fit  to 
introduce  any  testimony  to  counteract  what  plaintiff  stated,  being  evi- 
dently satisfied  to  let  the  evidence  stand  with  its  full  force  and  effect, 
and  it  is  entitled  to  that  effect.  To  hold  that  this  shows  negligence, 
would  not  be  giving  expression  to  the  doctrine  of  res  ipse  loquitur. 
It  showed  that  the  step  gave  way,  plaintiff  described  the  mechanism  of 
the  step,  the  manner  of  its  fastenings  and  expkined  that  it  could  not 
have  fallen  as  it  did  from  any  other  cause  than  that  it  worked  loose 
from  the  nut,  which  was  a  condition  that  could  have  been  discovered  and 
remedied  by  a  proper  inspection.  That  if  this  had  been  done  at  Hoiffiton 
it  would  not  have  fallen  at  Schulenburg.     That  defendant  maintained 
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machinist  inspectors  at  Houston  and  other  places  who  were  required  to 
make  a  thorough  inspection  and  are  supposed  to  go  over  everything  with 
an  engine  after  a  trip. 

In  McCray  v.  Galveston,  H.  &  S.  A.  By.  Co.,  89  Texas,  168,  a  recovery 
was  permitted  hy  a  brakeman,  expert  witnesses  testifying  that  if  the 
rails  had  been  properly  loaded  on  the  car,  the  one  that  fell  therefrom  and 
injured  the  plaintiff,  would  not  have  fallen.  If  one  expert,  instead  of 
several  in  that  case  had  so  testified,  the  result  would  have  been  the  same. 
We  are  therefore  at  a  loss  to  see  how  it  can  be  said  in  this  case  that  the 
testimony  of  the  plaintiff  (who  is  a  competent  witness)  who  was  shown 
to  have  had  long  and  extensive  experience  with  engines  and  presumably 
understood  their  construction,  does  not  make  a  prima  facias  case  of  neg- 
ligence.   See  Mason  v.  Tower  Hill  Co.,  32  N.  Y.  Supp.,  36. 

The  third  assignment  brings  into  question  this  charge:  '^f  you  be- 
lieve from  the  evidence  that  on  or  about  the  17th  day  of  March,  1903, 
the  plaintiff,  H.  E.  Cherrj^  was  in  the  employ  of  the  defendant  in  the 
capacity  of  a  locomotive  engineer,  and  that  on  said  date  he  was  in  the 
pel?omance  of  his  duty  uj^n  an  engine  running  westward  toward  the 
city  of  San  Antonio,  and  that,  when  said  engine  reached  the  station  of 
Schulenburg,  it  became  plaintiff's  duty  to  alight  from  said  engine,  and 
that,  in  ord^r  to  do  so,  it  was  his  duty  to  use  one  of  the  steps  upon  said 
engine  and  that  said  step  was  provided  by  the  defendant  for  the  purpose 
of  alighting  from  the  engine;  and  if  you  further  believe  from  the  evi- 
dence, that  as  plaintiff  stepped  upon  said  step,  the  step  and  stem  upon 
which  it  was  fixed  came  off  and  gave  way  and  caused  plaintiff  to  fall, 
and  that  thereby  he  sustained  any  of  the  injuries  alleged  in  his  petition ; 
if  you  further  believe  from  the  evidence  that  the  said  step  and  the  stem 
upon  which  it  was  fixed  was  loose,  defective  and  insecurely  faistened, 
and  that  by  reason  thereof  the  said  step  and  stem  thereof  came  off  with 
the  plaintiff  and  caused  him  to  fall,  if  you  find  it  did  come  off  and  cause 
him  to  fall,  and  if  you  further  believe  from  the  evidence  that  the  defend- 
ant knew,  or  by  the  exercise  of  ordinary  care  would  have  known  that 
said  step  and  the  stem  thereof  was  in  a  loose,  defective  and  insecure  con- 
dition, if  you  find  it  was  in  such  condition,  and  that  it  was  neglisfence 
on  tiie  part  of  the  defendant  to  permit  said  step  and  the  stem  thereof 
to  be  in  such  condition,  if  it  was  in  such  condition,  and  that  such  negli- 
gence, if  any,  directly  caused  plaintiff's  injuries,  if  any,  and  you  further 
believe  from  the  evidence  that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence  and  did  not  assume  the  risk,  then  I  charge  you  that  your 
verdict  must  be  for  the  plaintiff.'' 

The  criticism  is  that  the  words:  "and  you  further  believe  from  the 
evidence  that  plaintiff  was  not  guilty  of  contributory  negligence  and  did 
not  assume  the  risk,  then  I  charge  you  that  your  verdict  must  be  for 
plaintiff,"  placed  a  burden  on  defendant  more  onerous  than  was  required 
of  it ;  that  the  charge  should  have  read :  "was  not  guilty  of  contributory 
negligence  or  did  not  assume  the  risk,  because  defendant  was  entitled  to 
a  veidict  on  either  one  of  such  findings."  The  charge  in  our  opinion  was 
not  subject  to  be  imderstood  as  appellant  contends.  The  impression  it 
conveyed  was  that  plaintiff  could  recover  unless  the  jury  believed  that 
ho  was  both  not  guilty  of  contributory  negligence  and  did  not  assume  the 
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risk.  Under  the  charge  they  had  to  find  both  in  order  to  find  for  plain- 
tiff. 

The  fourth  complains  of  the  following  expression  in  the  first  paragraph 
of  the  charge :  "And  if  you  further  believe  from  the  evidence  that  tiie 
defendant  Imew^  or  by  the  exercise  of  ordinary  care  would  have  known 
that  said  step  and  the  stem  thereof  were  in  a  loose,  defective  and  inse- 
cure condition,  etc./'  because  there  was  no  evidence  of  knowledge  thereof 
by  defendant  or  any  of  its  servants;  and  it  was  therefore  submitting  an 
issue  not  in  the  case.  Any  tendency  this  may  have  had  to  mislead  the 
jury  was  removed  by  charges  that  were  given  at  defendanf  b  request  in 
such  plain  terms  as  expressly  precluded  any  verdict  for  plaintiff,  if  de- 
fendant had  exercised  ordinary  care  in  reference  to  discovering  the  defect 

The  fifth  assignment  complains  of  the  following  charge:  ^^ou  are 
further  charged  that  if  you  find  from  the  testimony  that  it  was  the  dul^ 
of  the  plaintiff,  under  the  rules  and  customs  governing  plaintiff  in  the 
discharge  of  his  duty  as  an  engineer  in  defendant's  service  to  look  over 
and  inspect  his  engine  and  make  report  at  the  end  of  his  run,  in  writing, 
of  all  defects  in  and  about  his  engine,  and,  you  further  find  that  plain- 
tiff failed  to  perform  said  duty,  if  any,  and  that  if  he  had  performed 
such  duty  he  would  have  discovered  the  defect,  if  any,  in  the  fastening 
of  said  step,  and  you  further  find  in  failing  to  discover  said  defect,  if 
any,  in  the  fastening  of  said  step,  should  you  find  that  he  did  fail  to 
discover  it,  plaintiff  was  guilty  of  negligence,  and  that  such  negligence, 
if  any,  either  proximately  caused  or  contributed  to  his  injury,  if  any, 
then  plaintiff  can  not  recover,  and  you  will  so  find.'' 

The  proposition  is  that  under  ihe  evidence  the  court  erred  in  submit- 
ting this  matter  as  one  of  fact.  The  evidence  relied  on  is  the  report 
blank  which  had  been  filled  out  and  filed  by  plaintiff  upon  his  arrival  at 
Houston,  which  at  the  bottom  and  below  the  place  for  the  engineer's 
signature,  in  fine  print  stated :  "Note — Enginemen  must  report  on  this 
form  anything  ^Tong  about  their  engines,  and  they  will  be  held  respon- 
sible for  ever}^  defect  not  reported.  No  attention  will  be  given  to  reports 
not  signed  by  enginemen."  These  blanks  were  not  placed  in  tne  posses- 
sion of  the  enginemen,  but  were  kept  in  the  roundhouse  to  be  filled  out 
by  enginemen  at  the  end  of  the  trip.  There  was  a  book  of  rules  furnished 
plaintiff,  as  it  was  to  all  engineers,  prescribing  their  duties.  This  book 
was  not  placed  in  evidence,  but  plaintiff  testified  that  these  blanks  did 
not  form  a  part  of  the  book  of  rules,  but  in  reference  to  his  duties  he  tes- 
tified that  it  was  not  his  duty  to  inspect  the  stpp,  he  was  not  an  inspector, 
that  it  was  his  duty  to  look  over  the  engine  and  if  he  saw  anything  out 
of  fix  to  report  it.  That  he  had  looked  it  over  as  usual  at  Houston  be- 
fore starting  on  this  trip  and  did  not  discover  anything  wrong  with  this 
step,  that  such  a  defect  might  have  been  tested  by  hammer  and  wrench 
and  that  he  did  not  make  that  kind  of  inspection.  The  testimony  indi- 
cates that  plaintiff  was  not  aware  of  the  notation  in'  small  print,  until 
the  report  was  handed  him  on  the  stand. 

The  proposition  in  substance  is  that  if  it  was  plaintiff's  duty  to  inspect 
the  engine  and  by  inspection  he  could  have  discovered  this  defect  in  the 
step,  failing  to  perform  such  duty  he  was  negligent  as  a  matter  of  law. 

We  shall  not  enter  into  a  discussion  of  the  question  whether  or  not  the 
duty,  imposed  by  the  relation  upon  the  master,  of  inspecting  such  in- 
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strumentalitiefi  as  an  engine,  can  be  shaken  off  by  the  master  imposing 
the  dntv  upon  the  employes,  or  to  what  extent  this  may  be  done. 

In  Gulf,  C.  &  S.  P.  Ry.  v.  Larkin,  82  S.  W.  Rep.,  1027,  the  Supreme 
Conrt  states  that  in  reference  to  such  an  instrument  as  an  engine  the 
law  imposes  on  the  master  the  duty  of  inspection  in  order  to  maintain 
it  in  proper  condition  for  use,  because  it  is  a  matter  of  common  knowl- 
edge that  there  is  danger  in  its  use  and  that  the  persons  who  uise  it 
oftentimes  do  not  have  the  necessary  information  to  detect  its  defects,  or 
opportunity  to  examine  it  before  use. 

Clearly  the  master  can  not  impose  the  duty  of  inspection  upon  the  serv- 
ant, to  whom  )ie  owes  such  duty  further  than  the  servant  may  be  able 
to  perform  it  consistently  with  the  performance  of  his  other  duties,  or 
with  the  skill  and  ability  which  he  possesses.  This  is  enough  to  determine 
in  order  to  dispose  of  the  proposition  advanced. 

Plaintiff  used  the  engine  in  the  night  time,  his  runs  being  night  runs. 
While  out  on  the  road  the  stops  at  stations  were  generally  too  short  to 
admit  of  his  getting  down  from  the  engine  for  any  purpose.  Sometimes 
it  stopped  long  enough  to  enable  him  to  get  out  and  examine  and  oil  the 
machiner}'.  It  was  delivered  to  him  about  an  hour  before  his  trips  be- 
gun, supposed  then  to  have  been  thoroughly  inspected  and  in  proper  con- 
dition for  the  road,  and  it  was  his  duty  during  that  time  to  look  it  over. 
According  to  testimony  in  the  case  the  defect  in  question  was  not  one 
which  was  readily  discemable,  that  it  took  a  mechanical  inspection  to  dis- 
cover it  and  that  it  might  have  been  tested  by  hammer  and  wrench. 

Under  these  circumstances  the  question  whether  or  not  plaintiff  was 
negligent  in  not  discovering  the  defect,  was  not  one  of  law.  It  was  cer- 
tainly one  for  the  jury,  even  assuming  that  the  report  card  had  been 
promulgated  and  had  the  effect  of  casting  the  duty  upon  him  to  discover 
all  defects  which  an  inspection  would  have  revealed.  It  would  have 
been  for  them  in  this  connection  to  determine  the  fact  whether  or  not 
his  other  duties  and  the  circumstances  under  which  they  were  performed 
gave  him  reasonable  time  and  opportunity  to  perform  such  an  inspection 
as  this  would  have  involved,  and  this  consideration  clearly  would  enter 
into  the  question  of  his  negligence.  It  has  frequently  been  held  in  this 
State  that  the  breach  of  a  rule  is  not  negligence  per  se  unless  it  be  an 
ao£  so  opposed  to  the  dictates  of  common  prudence  tiiat  we  can  say  with- 
out hesitation  or  doubt  that  no  careful  person  would  have  committed  it. 
(San  Antonio  &  A.  P.  Ry.  v.  Connell,  66  S.  W.  Rep.,  246;  Gulf,  C.  & 
S.  P.  Ry.  V.  Connell,  5  Texas  Ct.  Rep.,  675.)  This  disposes  also  of  the 
sixth  assignment. 

The  matter  referred  to  in  the  seventh  assignment  was  one  of  omission 
which  called  for  a  request  for  further  instruction,  if  any  was  desired. 
The  eighth  assignment  is  overruled  for  the  reason  that  prior  to  the  ex- 
ception taken  to  certain  of  his  testimony,  plaintiff  had  given  substan- 
tially the  same  testimony  without  objection. 

The  ninth  and  tenth  assignments  complain  of  certain  testimony  of 
Dr.  Paschal,  as  not  being  the  subject  of  expert  testimony.  The  point 
urged  is  that  a  physician  can  not  be  allowed  to  state  his  opinion  either 
that  the  jnjury  was  produced  by  traumatism,  or  that  it  could  have  been 
so  produced.  Appellant  indicates  that  it  may  be  that  it  was  permissible 
for  tiie  witness  to  state  that  the  injuries  might  be  produced  by  traumat- 
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ism,  but  certainly  his  statement  that  they  were  so  produoed  was  an  in- 
vasion of  the  province  of  the  juiy,  who  were  there  to  decide  that  very 
question.  We  conclude  the  point  is  not  well  taken.  The  very  question 
was  passed  on  by  this  court  in  Tyler  S.  E.  Ry.  v.  Wheeler,  41  S.  W.  Eep., 
518,  and  the  ruling  there  made  we  understand  was  aflSrmed  by  the  Su^ 
preme  Court.  Same  case,  91  Texas,  on  page  360.  See  also  Galveston, 
H.  &  S.  A.  By.  V.  Williams,  62  S.  W.  Eep.,  808;  St.  Louis  &  S.  W.  By. 
V.  Laws,  61  S.  W.  Bep.,  498. 

The  eleventh  and  twelfth  assignments  which  complain  of  the  overrul- 
ing of  the  motion  for  new  trial,  we  overrule,  our  conclusions  of  facts,  in 
view  of  the  verdict,  being  there  was  evidence  indicating  that  the  defect 
in  the  step  was  not  obvious,  that  plaintiff  was  not  aware  of  it,  that  it 
was  not  such  a  defect  as  must  necessarily  have  been  observed  by  him  in 
the  prosecution  of  his  work,  that  plaintiff  under  the  circumstances  was 
not  guilty  of  contributory  negligence  in  not  having  discovered  it,  and 
in  not  having  reported  it,  and  that  defendant  was  guilty  of  negligence  in 
permitting  it  to  be  in  the  condition  it  was  in. 

We  are  unable  to  declare  the  verdict  excessive.  His  great  physical 
pain  suffered  and  to  be  suffered,  his  paralytic  condition,  his  physical 
ability  utterly  gone,  as  a  witness  expressed  it,  the  permanency  of  such 
condition,  all  the  result  of  this  occurrence,  taken  in  connection  with  the 
fact  that  he  held  the  lucrative  position  of  engineer,  and  had  been  serving 
in  that  capacity  with  defendant  since  1889,  and  was  49  years  old  at  the 
tin^e  of  the  accident,  and  had  been  receiving  for  the  previous  ten  years 
between  $2,100  and  $2,400  a  year,  warrant  the  amount  for  which  the 
verdict  was  returned. 

Affirmed. 

Writ  of  error  refused. 


W.  E.  Beeves  v.  Galveston,  Harrisburg  &  San  Antovio  Bail  way 

Company. 

Decided  November  28,  1908. 

1. — Charge — Fellow  Servant — ^Vice-Principal. 

A  charge  is  not  subject  to  the  objection  that  it  is  contradictory  because, 
after  properly  defining  fellow  servant,  it  instructed  the  jury  to  find  for  plain- 
tiflf  on  the  theory  that  W.  was  vice-principal  as  to  plaintiff,  but  not  to  find 
for  plaintiff  if  they  found  that  W.  and  plaintiff  were  fellow  servants. 

2. — ^Kaster's  Order — Contributory  Negligence — Assumed  Risk. 

The  defense  of  contributory  negligence  or  assumed  risk  is  not  always  or 
necessarily  eliminated  by  the  fact  that  the  act  causing  the  injury  is  done 
in  obedience  to  the  master's  order. 

3. — Charge — Evidence  to  Warrant. 

Where  only  one  witness  testifies  to  a  slate  of  facts  it  is  sufficient  to  war- 
rant the  court  in  submitting  to  the  jury  the  phase  of  the  case  made  by  said 
testimony. 

4. — Grouping   AssignmentB — ^Proposition   Thereunder. 

Where  three  assignments  of  error  complained  of  three  different  portions 
of  the  charge,  all  relating  to  the  same  subject,  and  each  assignment^ alleged  in 
general  terms  that  the  court  erred  in  giving  the  particular  portion  of  the 
charge  therein  complained  of,  it  is  not  permissible  to  group  said  assignments 
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and  claim  by  a  proposition  thereunder  that  said  charges  gave  undue  promi- 
nence to  the  issue  to  which  they  referred  and  that  they  were  contradictory  of 
each  other.  To  support  such  a  proposition  there  should  have  been  a  separate 
and  distinct  assignment  to  that  effect. 

Appeal  from  the  District  Court  of  Val  A^erde  County.  Tried  below  bo- 
fore  Hon.  B.  C.  Thomas. 

Joseph  Jones,  Hugh  R.  Robertson  and  H,  E,  McMains,  for  appellant. 
— The  plaintiff  having  been  injured  while  obeying  the  master's  orders 
in  doing  a  dangerous  piece  of  work  in  a  dangerous  place,  under  the  as- 
surance of  the  vice-principal  that  he  would  assist  and  protect  him,  was 
not  chargeable  with  contributory  negligence  or  assumption  of  the  risk 
as  a  matter  of  law,  and  the  unqualified  limitation  of  plaintiff's  right  to 
recover  on  account  of  contributory  negligence  and  assumed  risk,  as  con- 
tained in  the  court's  charge,  was  an  unauthorized  limitation  of  plaintiffs 
rights  and  calculated  to  confuse  and  mislead  the  jury  to  plaintiff's 
prejudice  by  directing  them  to  plaintiff's  acts  of  obedience  as  constitut- 
ing negligence  or  assumption  of  risk,  regardless  of  the  order  and  as- 
surance of  protection.  Galveston,  H.  &  S.  A.  Rv.  v.  Puente  et  al.,  70 
S.  W.  Rep.,  363;  Galveston,  H.  &  S.  A.  Ry.  v.  Sanchez,  65  S.  W. 
Rep.,  893;  Ijouisiana  Ex.  Ry.  v.  Carstens,  19  Texas  Civ.  App.,  190; 

5  Thomp.  Neg.,  sec.  5379. 

The  charge  set  forth  in  the  first  assignment  is  contradictory,  irrecon- 
ciliable,  misleading  and  on  the  weight  of  the  evidence,  because  after  in- 
structing the  jury  that  if  they  believed  from  a  preponderance  of  the  evi- 
dence, that  William  Willig  was  entrusted  by  the  defendant  with  the  power 
to  superintend,  direct,  control  and  manage  plaintiff  while  in  the  perform- 
ance of  his  work,  etc.,  then  to  find  a  verdict  for  plaintiff,  unless  they 
further  found  that  plaintiff  and  Wilig  were  fellow  servants.  Rev.  Stats., 
arts.  4560f,  4560g;  Giddings  &  Giddings  v.  Baker,  80  Texas,  314,  315; 
Baker  v.  Ashe,  80  Texas,  357,  360 ;  Mavor  of  Houston,  etc.,  v.  Houston 
Belt  &  M.  Ry.,  84  Texas,  594 ;  Stooksbur}^  v.  Swan,  85  Texas,  571 ; 
Barton  v.  Stroud-Gibson  Gro.  Co.,  40  S.  W.  Rep.,  1051;  Kraus  v.  Haas, 
25  S.  W.  Rep.,  1029. 

It  was  error  to  give  the  charges  complained  of  in  the  sixth  and  seventh 
assignments,  because  plaintiff  was  injured  while  performing  his  work 
in  the  manner  and  place  directed  by  his  vice-principal,  and  he  had  the 
right  to  rely  on  the  assurances  of  his  vice-principal  that  he  would  protect 
'  him  and  was  justified  in  obeying  the  order — the  danger  of  doing  so  not 
being  obvious  to  one  in  his  situation — ^without  being  chargeable  with  the 
assumption  of  the  risk  of  so  doing.  Texas  &  X.  0.  Rv.  Co.  v.  Bingle, 
91  Texas,  287 ;  Bookrum  v.  Galveston,  H.  &  S.  A.  ^y.]  57  S.  W.  Rep., 
919. 

The  court  erred  in  the  eleventh  paragraph  of  its  charge,  which  is  as 
follows : 

"The  jury  are  instructed  that  the  burden  of  proof  is  on  the  defendant 
to  show  contributory  negligence  of  the  plaintiff,  unless  it  appears  from 
the  plaintiff's  own  evidence.  If  it  does  so  appear,  vou  will  find  for  the 
defendant."     Gulf,  C.  &  S.  F.  Ry.  v.  Shieder,  88  Texas,  162;  Texas 

6  Pac.  Ry.  V.  Reed.  88  Texas,  447. 
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Baker,  Botts,  Parker  &  Oartvood  and  Oarreit  &  Davis,  for  appellee. — 
The  fifth  paragraph  of  the  court^s  charge  is  not  erroneous  in  the  sense 
that  it  places  an  unauthorized  limitation  on  the  appellee's  right  to  re- 
cover on  account  of  contributory  negligence,  or  assumed  risk.  The  plain- 
tiff sought  to  recover  on  account  of  alleged  negligence  chargeable  to  the 
master,  and  if  supported  by  ttie  facts,  either  the  defense  of  contributory 
negligence  or  assumption  of  the  risk  were  available  as  a  defense  to  his 
case.  If  the  proof  showed  that  the  injury  was  the  direct  result  of  his  own 
failure  to  exercise  ordinary  care  he  could  not  recover  though  the  master 
was  guilty  of  negligence  as  charged.  If  the  danger  was  as  open  and 
obvious  to  him  as  to  his  alleged  superior  he  assumed  the  risk  though 
he  acted  in  obedience  to  orders.  Haywood  v.  Galveston,  H.  &  S.  A.  Ry., 
85  S.  W.  Rep.,  434 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Sanchez,  66  S.  W.  Rep., 
894;  Texas  Cent.  Ry.  v.  Hicks,  50  S.  W.  Rep.,  1126;  Jones  v.  Galveston, 
H.  &  S.  A.  Ry.,  31  S.  W.  Rep.,  706 ;  Johnson  v.  Galveston,  H.  &  S.  A. 
Ry.,  30  S.  W.  Rep.,  95 ;  International  &  G.  K  Ry.  v.  Hester,  72  Texas, 
40 ;  Houston  &  T.  C.  Ry.  v.  Conrad,  62  Texas,  627 ;  International  &  G. 
N.  Ry.  V.  Arias,  30  S.  W.  Rep.,  446 ;  Baltimore  &  P.  Ry.  v.  Jones,  96 
tr.  S.,  439 ;  Houston,  E.  &  W.  T.  Ry.  v.  DeWalt,  96  Texas,  121. 

The  charge  complained  of  was  neitiier  misleading,  contradictory  nor  on 
the  weight  of  the  evidence.  If  it  be  conceded  that  the  "second  scratdi 
boss,"  Willig,  was  superintending  the  work  in  which  appellant  was  en- 
gaged, still  it  was  shown,  according  to  appellant^s  testimony,  that  appel- 
lant and  Willig  were,  at  the  time  of  the  accident,  fellow-servants  under  the 
rule  in  this  State.  Rev.  Stats.,  art.  4560g;  Gulf,  C.  &  S.  F.  Ry.  v. 
Howard,  96  Texas,—  ;  Gulf,  C.  &  S.  F.  Ry.  v.  Schwabbe,  1  Texas  Civ. 
App.,  573 ;  Texas  &  Pac.  Ry.  v.  Reed,  88  Texas,  448. 

Under  the  appellant's  theory  he  had  the  burden  of  showing  by  facts  the 
nonexistence  of  the  relation  of  fellow  servants  between  himself  and  Willig. 
He  wholly  failed  to  meet  the  measure  of  proof  under  the  law,  and  the 
charge,  if  considered  to  some  extent  conflicting,  was  harmless.  Failing  in 
his  proof  appellant  sustained  no  injury  by  the  charge.  Galveston,  H. 
&  S.  A.  Rv.  V.  Delahunty,  53  Texas,  207;*^Texas  Mex.  Rv.  v.  IJribe,  85 
Texas,  386;  St.  Louis  S.  W.  Ry.  v.  Campbell,  34  S.  W.  Rep.,  186; 
Bowles  V.  Price,  66  Texas,  724. 

If  the  risk  and  attendant  danger  of  trying  to  pull  out  the  tie,  while 
in  the  dangerous  position  occupied  by  him,  was  known  to  plaintiff,  or  if 
apparent  to  him,  and  must  necessarily  have  been  known  to  him  in  his 
work,  then  he  assumed  the  risk  incident  to  trying  to  remove  the  tie  in 
such  way.  As  to  whether  he  was  acting  in  obedience  to  direct  orders  was 
an  issue  of  fact  on  which  the  testimony  sharply  conflicted.  The  charges 
properly  submitted  the  questions  to  the  jury.  Jones  v.  Galveston,  H.  & 
S.  A.  Rv.,  31  S.  W.  Rep.,  707 ;  Texas  &  Pac.  Ry.  v.  French,  86  Texas, 
96 ;  Texas  &  Pac.  Ry.  v.  Bradford,  66  Texas,  736. 

JAMES,  Chief  Justice. — Plaintiff  Reeves  alleged  injury  to  himself 
as  caused  by  the  negligence  of  William  Willig  who  he  alleged  had  been 
entrusted  by  defendant  with  authority  to  command,  control  and  direct 
him,  an  employe,  in  ordering  him  to  assume  an  unusually  dangerous  posi- 
tion astride  a  tie,  in  order  to  release  it  from  under  a  rail  where  one  end 
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of  it  had  lodged,  and  in  failing  to  hold  the  end  of  the  tie,  as  he  had  led 
plaintiff  to  believe  he  would  do. 

To  exhibit  the  nature  of  the  accident  we  may  state  that  the  gang  was 
at  work  on  a  bridge  clearing  it  of  gravel  and  extricating  some  ties  to 
replace  them  with  others.  The  gravd  extended  about  four  feet  out  from 
the  rails,  and  after  the  gravel  had  been  dug  out  from  around  the  tie 
in  question  and  be3'ond  the  rails  to  the  guard  rail,  plaintiff  knocked  the 
tie  from  the  north  rail  and  Willig  knocked  the  tie  from  the  south  rail. 
The  latter  then  pushed  the  rail  out  to  the  nori:h  and  when  it  had  passed 
out  under  the  north  rail  all  but  a  few  inches  it  got  caught.  Plaintiff 
tiien  got  out  beyond  the  rail  on  the  north  side  and  got  astride  of  the 
tie,  placing  one  foot  on  each  side  of  it  stooped  down  and  lifted  the  tie 
when  it  became  released  from  where  it  had  been  caught  tilted  up  and 
knocked  plaintiff  from  the  bridge,  injuring  him. 

Defendant  pleaded  general  denial,  contributory  negligence,  assumed 
risk  and  that  Willig  and  plaintiff  were  fellow  servants. 

Verdict  was  for  the  defendant  All  assignments  complain  of  the 
charges. 

The  following  paragraph  of  the  charge  is  attacked,  first,  because  if 
Willig  was  a  vice-principal  and  if  plaintiff  was  injured  in  obeying  his 
order  with  the  assurance  that  Willig  would  assist  and  protect  him,  he  was 
not  diargeable  with  contributory  negligence  or  assumption  of  risk  as  a 
matter  of  law,  and  the  reference  to  flie  issues  of  contributory  negligence 
and  assumed  risk  was  unauthorized  and  was  calculated  to  confuse  and 
mislead  the  jury;  and  second,  because  the  charge  was  contradictory  m 
this :  That  after  instructing  the  jury  to  find  for  plaintiff  on  the  theory 
of  vice-principal  it  told  them  not  to  do  so  if  they  found  them  to  be 
fellow  servants: 

"If  from  a  preponderance  of  the  evidence  you  believe  that  William 
Willig  waB  entrusted  by  the  defendant  with  the  power  to  superintend, 
direct,  control  and  manage  plaintiff  while  in  the  performance  of  his 
work ;  and  that  in  virtue  of  such  power  the  said  Willig  ordered  and  di- 
rected the  plaintiff,  while  the  plaintiff  was  engaged  in  removing  a  tie 
from  a  gravel  deck,  to  get  down  into  a  trench  and  to  lift  the  tie  off  the 
guard  rail,  and  that  such  order  of  direction,  if  such  there  was,  was 
given  in  such  a  way  and  under  such  circumstances  as  to  reasonably  jus- 
tify plaintiff  in  believing,  and  that  he  did  believe  that  said  Willig  by  the 
exercise  of  ordinary  care  could  and  would  hold  the  other  end  of  the  tie 
imder  the  rail  of  the  track  so  that  it  would  not  slide  out  or  turn  over  and 
injure  him,  and  if  you  further  believe  that  said  Willig,  by  the  exercise  of 
ordinary  care,  could  have  held  the  other  end  of  said  tie  under  the  rail 
of  the  track  so  that  it  would  not  slide  out  or  turn  over  and  injure  plain- 
tiff, and  that,  acting  in  obedience  to  such  direction  and  belief,  that  the 
plaintiff  took  a  position  astride  of  said  tie  and  began  lifting  the  same  as 
directed  by  said  Willig,  and  that,  while  doing  so,  the  said  Willig  failed 
to  hold  the  other  end  of  said  tie  to  prevent  the  tie  from  sliding  out  from 
under  the  rail,  and  that  it  was  negligence  on  the  part  of  said  Willig  to 
fail  to  hold  the  end  of  said  tie,  and  that  such  negligence,  if  any,  directly 
caused  plaintiff's  injuries,  if  ajiy,  and  that  the  plaintiff  has  been  thereby 
damaged,  you  will  return  a  verdict  for  the  plaintiff;  unless  you  further 
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find  that  plaintiff  was  guilty  of  contributory  negligence,  or  that  he  as- 
sumed the  risk,  or  that  plaintiff  and  said  Willig  were  fellow  servants." 

This  latter  criticism  is  not  sound.  No  jury  of  common  intelligence 
would  be  supposed,  after  finding  in  favor  of  plaintiflE  on  the  fellow  serv- 
ant issue,  to  find  to  the  contrary  on  the  same  issue.  In  other  words,  if 
under  the  first  portion  of  the  paragraph  they  concluded  from  the  evidence 
that  Willig  had  superintendence,  direction  and  control  of  plaintiff,  then 
they  could  not  have  been  confused  nor  misled  by  the  reference  to  the 
same  issue  in  the  concluding  part  of  the  paragraph,  particularly  when  the 
court  in  the  course  of  its  charges  defined  a  fellow  servant  to  be  one  who 
did  not  have  superintendence,  control  and  direction  of  plainAff. 

The  first  objection  proceeds  upon  the  idea  that  if  the  act  is  done  in 
obedience  to  the  master's  direction  that  it  eliminates  entirelv  the  defense 
of  contributory  negligence  or  assumed  risk.  This  is  not  true  in  all  cases. 
(Jones  V.  Galveston,  H.  &  S.  A.  Ry.,  31  S.  W.'  Rep.,  706;  Galveston, 
H.  &  S.  A.  Ry.  V.  Sanchez,  65  S.  W.  Rep.,  894;  Haywood  v.  Railway,  85 
S.  W.  Rep.,  434.)  The  facts  of  this  case  demonstrate  the  inapplicability 
of  such  rule.  Plaintiff  testified  that  Willig  did  not  order  him  to  get 
astride  the  tie,  but  ordered  him  to  get  into  the  trench  and  lift  it.  He 
testified  further  that  he  could  not  lift  it  without  straddling  it,  there 
being  hardly  room  in  the  trench  for  him  to  stand  in  it.  As  we  shall 
show  in  another  connection,  the  jury  could  have  found  from  the  testi- 
mony (and  from  his  own  testimony)  that  it  was  not  necessary  to  strad- 
dle the  tie  in  order  to  execute  the  order,  there  was  clearly  room  for  such 
defense  as  contributor^^  negligence  or  assumed  risk. 

The  second  assignment  complains  of  the  following  paragraph  of  the 
charge:  "If  you  believe  from  the  evidence  that  William  Willig  was 
not  entrusted  by  the  defendant  with  the  authority  to  superintend,  con- 
trol, command  and  direct  plaintiff  in  the  performance  of  the  work  in 
which  he  was  engaged  at  the  time  he  wias  injured,  then  said  Willig  and 
plaintiff  were  fellow  servants  and  you  will  return  a  verdict  for  the  de- 
fendant.'* It  is  claimed  that  there  was  no  evidence  to  support  this  in- 
struction. Appellant  has  overlooked  the  statement  of  witness  Trainor 
who  wias  one  of  the  gang,  who  testified  that  they  were  sent  by  Mr.  Rey- 
nolds, their  foreman,  to  go  to  work  there,  that  they  all  picked  their 
places,  that  they  had  no  scratch  boss  (as  Willig  was  denominated  by  the 
testimony  of  the  other  witnesses)  that  they  all  went  down  there  and  did 
their  work  and  no  one  was  boss  of  the  other,  that  Willig  never  was  boss. 
That  they  received  their  instructions  from  Mr.  Reynolds,  which  were  to 
go  down  there  and  take  out  those  ties,  and  we  understood  from  that 
what  we  were  to  do. 

It  is  true  that  the  testimony  of  this  witness  stood  alone,  but  it  doubt- 
less was  what  the  judge  had  in  his  mind  when  he  submitted  the  issue. 
If  we  were  called  upon  to  decide  where  the  preponderance  of  the  evi- 
dence was  upon  this  issue,  we  might  feel  warranted  in  holding  that  it 
was  against  the  testimony  of  Trainor,  but  that  is  not  the  propos>ition. 
Appellant  claims  that  there  was  no  evidence  that  way,  and  we  see  that 
there  was.  The  motion  for  new  trial  simply  complains  of  the  charge. 
It  is  not  at  all  probable  that  counsel  there  took  any  other  ground  than 
they  do  here,  or  that  they  even  advanced  this  ground.  If  they  com- 
plained of  the  charge  for  the  reason  that  there  was  no  testimony  of  the 


1906.'\  Reeves  v.  G.  H.  &  S.  A.  Ry.  Co.  357 

relafions  of  fellow  servant  the  trial  judge  having  in  mind  the  testimony 
of  Trainor  would  naturallv  not  have  sustained  it. 

The  third,  fourth  and  fifth  assignments  are  grouped.  They  relate 
respectively  to  the  eighth  and  ninth  paragraphs  of  the  court's  charge 
and  to  a  special  instniction  asked  by  defendant.  Each  assignment 
refers  to  one  of  these  charges  and  alleges  in  general  terms  that  the 
court  erred  in  giving  it.  All  three  were  on  the  subject  of  contributory 
negligence  and  the  propositions  are  that  they,  taken  together,  gave  un- 
due repetition  to  that  issue,  and  also  that  they  were  contradictory  of 
each  other.  •  We  think  the  propositions  not  well  taken.  We  should  over- 
rule them  also  for  another  reason  which  is  that  appellant  has  not  the 
right  under  said  assignments  by  grouping  them  in  his  brief  to  raise 
such  questions.  His  assignments  question  each  paragraph  separately  as 
erroneous  in  itself,  and  he  is  not  entitled  to  say  under  them  that,  al- 
though each  is  correct,  they,  taken  collectively,  present  an  error.  An 
assignment  for  this  purpose  should  have  alleged  that  the  charges  in 
reference  to  contributory  negligence  were  contradictory,  or  were  cal- 
culated to  give  undue  prominence  to  that  issue.  We  think  appellant 
has  no  assignment  that  will  support  said  propositions.  Besides,  to  raise 
such  a  question  as  that  one  charge  conflicts  with  another  there  should 
be  an  assignment  so  stating.  (Houston  Elec.  Co.  v.  Robinson,  76  S. 
W.  Rep.,  209.)  We  think  this  applies  as  well  to  an  objection  that  several 
charges  on  the  same  subject  had  the  effect  of  making  the  issue  too  con- 
spicuous. There  is  another  proposition  under  the  fifth  assignment  al- 
leging that  the  special  instruction  was  argumentative,  contradictory, 
misleading  and  on  the  weight  of  evidence.  This  is  not  a  single  proposi- 
tion, but  involves  several  and  is  not  properly  briefed  under  the  rules. 

The  sixth  and  seven tli  assignments  complain  of  the  charges  on  assumed 
risk,  because,  as  tlie  proposition  states,  "plaintiff  was  injured  while  per- 
forming his  work  in  the  manner  and  place  directed  by  the  vice-principal 
and  he  had  the  right  to  rely  on  the  assurances  of  his  vice-principal  that 
he  would  protect  him  and  was  justified  in  obeying  the  order — ^the  dan- 
ger of  doing  so  not  being  obvious  to  one  in  his  situation — without  being 
chargeable  with  the  assumption  of  risk  in  so  doing."  The  jury  may 
hjave  found  in  favor  of  plaintiff's  contention  that  Willig  was  a  vice- 
principal,  still,  as  already  explained,  the  evidence  was  such  that  admitted 
of  the  defenses'  of  contributory  negligence  and  assumed  risk. 

The  eighth  assignment  complains  of  the  following  instructions;  "The 
jury  are  instructed  that  the  burden  of  proof  is  on  the  defendant  to  show 
contributory  negligence  of  the  plaintiff,  unless  it  appears  from  the  plain- 
tiff's own  evidence.  If  it  does  so  appear  you  will  find  for  the  defend- 
ant." The  ground  is  that  there  is  nothing  in  plaintiff's  evidence  sug- 
gesting contributory  negligence. 

We  ascertain  that  plaintiff's  own  testimony  shows  that  the  trench 
was  wide  enough  to  admit  of  the  jury  finding  that  he  could  have  stood 
in  the  trench  and  worked  at  this  tie  without  having  to  straddle  it. 
Prom  his  own  testimony,  without  the  aid  of  any  other,  such  a  finding 
could  be  sustained.  We  understand  him  to  testify  that  the  trench  was 
flush  up  against  the  adjoining  ties  and  narrowed  to^vard  the  bottom 
where  it  was  about  fourteen  or  fifteen  inches  clear,  and  ties  were  nine 
inches  wide,  and  were  about  nine  or  ten  inches  apart.     Yet  plaintiff 
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testified  that  he  could  not  get  into  the  trench  as  directed  by  Willig,  and 
the  only  way  he  could  work  at  the  tie  was  by  getting  astride  of  it.  The 
jury  had  the  right  to  disbelieve  this  from  tie  physical  facts  he  himself 
related,  and  to  find  from  them  that  he  was  negligent,  and  assumed  a 
position  of  danger,  in  going  about  it  as  he  did.  See  Texas  &  Pac.  Ry. 
V.  Reed,  88  Texas,  447  for  similar  charge  sustained. 

Affirmed. 


Fort  Smith  v.  F.  W.  Hbitman  Company. 

Decided  November  30,  1906. 

1. — ^Pleading — Charge — ^Varlanoe. 

In  a  suit  for  the  value  of  certain  machinery  sold  by  plaintiff  to  defendant 
an  allegation  in  defendant's  answer  that  plaintiff  agreed  to  receive  and  take 
back  said  particular  machinery  and  to  credit  defendant  with  the  purchase 
price  of  the  same,  would  not  justify  a  charge  submitting  an  issue  as  to  whether 
or  not  plaintiff  agreed  to  take  back  any  machinery  which  defendant  purchased 
of  plaintiff  and  did  not  use,  and  to  credit  defendant's  account  with  the  value 
of  the  same. 

8. — GratnitouB  Bailee — ^Heoessary  Expenses. 

Where  goods  are  shipped  by  one  person  to  another  without  notification 
or  instructions  or  previous  agreement  with  regard  thereto,  the  consi^ee  be- 
comes the  gratuitous  bailee  for  the  owner,  and  the  owner  would  be  liable  for 
any  reasonable  and  necessary  charges  incurred  by  the  consignee  for  the  safe 
keeping  of  the  goods. 

8. — ^Expenses — Reasonablenesi — ^Pleading — ^Proof — Charge. 

Where  items  of  expense  for  storage  charges  were  included  in  the  itemized 
account  sued  upon,  and  there  was  neither  allegation  nor  proof  that  the  said 
charges  were  reasonable,  and  there  was  no  exception  to  the  pleading  or  ob- 
jection to  the  proof  on  this  ground,  the  court  did  not  err  in  submitting  the 
case  as  it  was  made  by  the  pleading  and  proof,  and  omitting  any  question 
as  to  the  reasonableness  of  said  items. 

4. — ^Letter — ^Proof  of  Receipt — ^Presumption. 

Evidence  that  the  president  of  a  business  concern  wrote  a  letter  addressed 
to  the  proper  party  and  placed  it  on  the  mailing  table  to  be  mailed  by  the 
boy  who  attended  to  that  business,  and  that  such  was  the  r^fular  custom  of 
the  house  with  regard  to  mailing  letters,  will  afford  a  presumption  that  the 
letter  was  properly  mailed  and  was  received  by  the  addressee.  Such  circumr- 
stantial  evidence  is  usually  the  best  proof  of  which  such  a  fact  is  susceptible 
after  the  lapse  of  a  short  time. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  6.  Kittrell. 

Fisher,  Sears  &  Sherwood  and  E,  TT.  Fromklin,  for  appellant. — The 
charge  was  erroneous  in  that  it  authorized  the  jury  to  find  for  the  plain- 
tiff the  amount  of  the  charges  paid  by  him  to  Street  &  Graves,  irrespec- 
tive of  whether  or  not  said  charges  were  reasonable  and  fair.  Schouler 
on  Bailments  and  Carriers,  sec.  53. 

Where  a  copy  of  a  letter,  the  original  of  which  is  claimed  to  have 
been  mailed  to  the  party  against  whom  it  is  introduced,  is  sought  to  be 
put  in  evidence,  it  is  necessary  to  show  delivery  to  the  party  against  whom 
it  is  introduced,  which  can  only  be  done  by  showing  that  the  letter  was 
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depoeited  in  the  postoflBce,  properly  stamped  and  addressed.  Blake  v. 
Hamburg  B.  F.  Ins.  Co.,  G7  Texas,  160;  Scottish  American,  etc.,  Co.  v. 
Davis,  74  S.  W.  Eep.,  17 ;  GreenleaJ  on  Evidence,  16  ed.,  p.  685. 

Hunt  &  Myer,  for  appellee. — ^A  gratuitous  bailee  is  entitled  to  reim- 
bursement for  all  expense  which  it  may  have  been  necessary  for  him  to 
incur  for  the  preservation  of  the  chattel.  This  is*  naturally  implied  in 
the  undertaking,  for  otherwise  his  gratuitous  act  might  become  a  charge 
upon  him.  Devalcourt  v.  Dillon,  12  La.  Ann.,  672;  3  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  761;  Storey  on  Bailments,  sees.  121,  154-193  and  197; 
Schouler  on  Bailments,  62. 

That  the  evidence  as  to  the  receipt  of  the  letter  was  suflBcient.  Ore- 
gon Steamship  Co.  v.  Otis  (N.  Y.),  3  N.  E.  Kep.,  485;  Wharton  on 
Evidence,  3  ed.,  sec.  1330;  Qreenleaf  on  Evidence,  15  ed.,  177.  note  6; 
Greenleaf  on  Evidence,  16  ed.,  p.  685. 

REESE,  Associate  Justice. — P.  W.  Heitman  Company  sued  Fort 
Smith  upon  a  promissory  note  for  $1,500  and  to  recover  also  the 
amount  alleged  to  be  due  upon  open  account,  partly  for  goods  sold  and 
delivered  by  Heitman  Company  to  Port  Smith  and  partly  for  money 
alleged  to  have  been  paid  by  said  company  for  account  of  storage  of 
certain  machinery  belonging  to  him.  The  open  account  was  verified 
by  aflSdavit  under  the  statute. 

Defendant  in  his  answer,  after  a  general  denial,  alleged  that  under 
a  contract  with  plaintiff  he  had  returned  to  it  certain  articles  of  ma- 
chinery consisting  of  nine  Morris  pumps  and  two  Moore  pumps  and  of 
the  aggregate  value  of  $1,615,  for  which  he  was  entitled  to  credit  under 
said  agreement,  after  deducting  from^  the  same  what  the  missing  parts 
of  said  machinery  would  cost.  It  was  alleged  that  Heitman  Company 
agreed  to  receive  and  accept  said  machinery  and  to  credit  defendant  with 
the  purchase  price  of  the  same  on  his  indebtedness  to  plaintiff;  that 
it  was  further  agreed  that  as  some  of  the  parts  of  said  pumps  were 
missing  plaintiff  should  supply  the  same  and  charge  defendant  with  the 
price  thereof;  that  the  missing  parts  were  worth  $45,  leaving  $1,470, 
for  which  defendant  is  titled  to  credit. 

As  to  the  open  account,  defendant  under  oath  denies  the  items  of 
cash  paid  for  storage,  as  charged  in  the  account,. amounting  to  $120, 
and  avers  that  he  had  tendered  to  plaintiff  $53.75  on  the  note  and  $74.78 
on  the  open  account  which  is  all  that  was  due  at  the  date  of  the  tender, 
after  allowing  him  credit  for  the  $1,470  on  account  of  the  pumps  re- 
turned by  him,  and  deducting  the  overcharge  for  storage,  which  plain- 
tiff refused  to  accept^  and  defendant  in  his  answer  renews  the  tender. 

By  supplemental  petition  plaintiff  denied  the  alleged  agreement  that 
the  pumps  referred  to  in  defendant's  answer  were  to  be  returned  to 
plaintiff  *and  that  the  same  were  so  accepted  and  received  by  them 
to  be  credited  upon  defendant's  indebtedness.  It  is  alleged  that  the 
first  intimation  that  plaintiff  had  that  the  machinery  was  to  be  shipped 
was  the  receipt  of  a  notice  from  the  railroad  company  that  there  was  a 
carload  of  machinery  at  the  station  which  had  been  shipped  by  defend- 
ant to  plaintiff;  that  plaintiff  at  once  endeavored  to  get  into  communi- 
cation witii  defendant  and  after  making  numerous  inquiries  learned  that 
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he  was  out  of  the  city  (of  Houston) ;  that  defendant  was  at  that  time 
a  heavy  customer  of  plaintiff  and  desiring  to  protect  him  from  demur- 
rage charges  plaintiff  finally  received  said  car  of  machinery,  and  not 
having  room  in  his  warehouse  to  store  the  same,  stored  it  at  the  ware- 
house of  Street  &  Graves  who  refused  to  accept  the  same  for  storage 
unless  plaintiff  would  agree  to  pay  the  storage  charges.  It  is  averred 
that  plaintiff  in  receiving  and  storing  the  machinery  acted  purely  for 
the  accommodation  of  defendant,  and  that  defendant  never  intimated  to 
plaintiff  that  he  considered  the  property  to  belong  to  plaintiff,  but  on 
the  contrary  repeatedly  stated  to  plaintiff  that  he  expected  to  use  the 
property  himself.  Plaintiff  claims  the  further  sum  of  $25  for  storage 
charges  for  the  months  from  June  to  October,  inclusive,  paid  by  him 
since  the  filing  of  its  original  petition. 

The  execution  of  the  notes  and  the  indebtedness  upon  the  open  ac- 
count, with  the  exception  of  the  storage  charges,  were  admitted  by  de- 
fendant and  the  receipt  of  the  machinery  was  admitted  by  plaintiff. 

The  issue  was  as  to  whether  there  was  any  agreement  that  the  pumps 
referred  to  in  defendant's  answer  should  be  returned  to  plaintiff  by  de- 
fendant, and  the  price  thereof,  less  the  price  of  the  missing  parts,  cred- 
ited upon  his  indebtedness,  and  whether  plaintiff  received  and  accepted 
them  in  pursuance  of  this  contract.  If  defendant's  contention  with 
regard  to  this  agreement  be  true  he  would  not  be  liable  for  the  storage 
charges. 

The  issues  were  submitted  to  the  jury  and  a  verdict  returned  for 
plaintiff  for  the  full  amount  of  its  demand.  From  the  judgment  de- 
fendant appeals. 

Appellant  requested  the  trial  court  to  give  the  following  charge, 
which  was  refused,  and  the  refusal  is  here  assigned  as  error :  "You  are 
charged  that  if  you  believe  from  the  evidence  that  defendant  and  plain- 
tiff agreed  that  defendant  might  return  any  machinery  he  might  have 
bought  of  plaintiff,  and  which  he  did  not  use,  and  that  same  would  be 
taken  back  and  credited,  as  alleged  in  the  ansvi^er,  then  if  you  further 
believe  that  defendant  returned  the  machinerv  set  out  in  his  answer, 
and  that  it  was  part  of  machinery  bought  of  plaintiff,  then  you  are 
instructed  that  plaintiff  would  not  have  a  right  to  reject  same  because 
he  had  gone  out  of  the  machinery  business." 

The  agreement  under  which  the  pumps  are  alleged  by  appellant  to 
have  been  returned  is  thus  stated  in  appellant's  answer: 

"And  for  further  answer,  this  defendant  says  that  on  or  about  the 
—  day  of  December,  1902,  he  delivered  to  the  plaintiff  in  Houston, 
Texas,  the  following  described  machinery,  which  defendant  had  pre- 
viously bought  of  the  plaintiff,  to  wit:  Nine  8"  Morris  Vertical  Suc^ 
tion  Pumps  numbered  as  follows:  30031,  30013,  30373,  30405,  30030, 
30404,  30014,  30378,  30377;  also  two  3x2x3  Moore  Oil  pumps;  and 
this  defendant  delivered  said  property  to  plaintiff,  and  it  agreed  to  re- 
ceive and  accept  said  pumps  and  to  credit  defendant  with  the  purchase 
price  of  the  same  on  his  indebtedness  to  the  plaintiff. 

'^Defendant  shows  that  at  the  time  of  the  making  of  said  agreement 
he  was  largely  indebted  to  plaintiff,  and  said  pump©  were  taken  with 
the  express  agreement  and  understanding  that  the  purchase  price  there- 
of should  ho  credited  against  this  defendant's  indebtedness  to  plaintiff.^' 
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It  thus  appears  that  appellant  did  not  rely,  so  far  as  shown  by  his 
pleadings,  upon  a  general  agreement  that  defendant  might  return  any 
machinery  he  might  have  bought  of  plaintiff  and  which  he  did  not  use, 
and  that  the  same  should  be  taken  back  and  credited,  as  stated  in  the 
requested  charge,  but  upon  a  particular  agreement  that  the  pumps  set 
out  in  the  answer  might  be  returned,  and  that  under  this  particular 
agreement  they  were  received  and  accepted  by  appellee. 

We  have  examined  very  carefully  the  pages  of  the  record  referred  to 
in  appellant's  brief  for  the  evidence  of  any  general  agreement  that 
appellant  was  to  return  any  goods  bought  of  appellee  whidi  he  could  not 
use.  The  evidence  so  relied  upon  is  very  vague  and  indefinite  as  to 
any  particular  agreement.  Appellant  testified  that  in  August  or  Sep- 
tember, 1902,  he  spoke  to  F.  W.  Heitman  about  returning  some  pipe 
and  possibly  other  things  which  he  had  bought  and  could  not  use,  to 
which  Heitman  replied:  ^*Don't  we  always  take  it  back?"  This  ap- 
pears to  be  really  the  basis  for  the  alleged  general  agreement  and  it 
appears  that  the  pipe,  etc.,  referred  to  was  in  fact  taken  back,  but  at 
some  discount  from  the  cost  price.  It  is  doubtful  if  the  testimony  tends 
to  establish  such  a  general  agreement  to  return  any  machinery  sold 
which  appellant  did  not  use,  as  stated  in  the  requested  charge,  but 
if  it  does,  this  is  clearly  not  the  agreement  pleaded,  and  it  was  not 
error  to  refuse  the  charge  referred  to. 

The  second  and  third  assignments  of  error,  which  are  based  upon  the 
refusal  of  other  requested  diarges  in  substantially  the  same  language 
present  the  same  question  and,  for  the  same  reason,  must  be  overruled. 
Both  of  the  requested  charges  referred  to,  are  based  upon  an  alleged 
general  agreement  that  appellant  might  return  and  appellee  would  ac- 
cept, any  machinery  bought  by  appellant  which  he  did  not  use. 

In  the  fifth  assignment  of  error  appellant  complains  of  the  charge 
of  the  court  in  which  the  inquiry  of  the  jury  is  limited  to  a  specific  and 
particular  agreement  that  appellant  might  return  the  nine  pumps 
referred  to  in  his  answer,  and  the  objection  is  urged  that  it  takes  away 
from  the  jury  the  question  of  a  general  agreement  that  appellee  should 
take  back  all  machinery  sold  to  appellant  which  he  did  not  use.  What 
has  been  said  likewise  disposes  of  this  assignment,  which  is  overruled. 

The  fourth  assignment  of  error  is  directed  to  the  following  charge: 
"If  you  do  not  believe  that  the  plaintiff  agreed  to  take  back  the  pumps 
and  credit  them  on  the  defendant's  indebtedness,  as  defendant  alleges, 
but  believe  that  thev  were  only  taken  back  and  stored  as  defendant's 
property,  then  you  will  find  for  the  plaintiff  the  full  amount  of  the 
account  and  of  the  note,  with  interest  and  attorney's  fees  on  the  principal 
and  interest  of  the  note."  The  first  objection  to  this  charge  is  that  it 
authorizes  the  jury  to  allow  the  storage  charges  paid  by  appellee  even 
though  appellant  had  not  authorized  appellee  to  store  the  goods,  or 
agreed  to  pay  for  the  same.  If,  in  fact,  Smith  had,  as  claimed  by  ap- 
pellee, shipped  the  goods  to  it  without  notification  or  instruction,  and 
without  any  previous  agreement  with  regard  thereto,  appellee  became  the 
gratuitous  bailee  thereof  for  appellant,  in  such  case  he  had  a  right  to 
store  the  goods,  which  is  shown  to  have  been  necessary  for  their  safe 
keeping  and  protection,  without  further  authority  from  appellant  to 
do  so,  and  appellant  would  be  liable  for  necessary  storage  charges  actually 
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paid  by  appellee.  If  there  was  no  agreement  for  the  return  of  the  goods, 
and  that  is  made  a  condition  of  the  finding  of  the  jury,  what  was  done 
by  appellee  in  storing  the  goods  was  done  solely  in  appellant's  interest 
and  for  his  benefit.  Appellee  might  have  refused  to  have  anything  to 
do  with  the  stuff,  but  having  shipped  it  without  notice  or  instruction 
of  any  kind  appellant  can  not  avoid  liability  for  storage  charges  actually 
paid,  on  this  ground.  By  his  positive  act  he  constituted  appellee  his 
bailee  without  hire  or  compensation  and  will  not  be  allowed  to  impose 
upon  it  the  additional  burden  of  the  payment  of  the  storage  charges, 
which  in  no  way  inured  to  its  benefit.  (Schouler  on  Bailments,  62; 
Story  on  Bailments,  sec.  121;  16  Cyc,  193,  and  note  citing  cases.) 

The  further  objection  is  made  to  this  charge  that  it  authorizes  a 
recovery  of  the  storage  charges  paid  by  appellee  irrespective  of  whether 
they  were  reasonable  and  fair.  These  storage  charges  are  embraced  as 
items  in  an  itemized  statement  along  with  articles  of  merchandise  sold, 
as  cash  paid  to  Street  &  Graves,  for  storage.  There  are  no  allegations 
in  the  petition  as  to  their  being  reasonable  and  fair.  The  evidence  was 
in  accordance  with  the  allegations  of  the  petition,  which  was  not  in  any 
way  excepted  to,  either  by  general  demurrer  or  special  exceptions.  The 
charge  submitted  the  issue  as  it  was  pleaded  and  proven  without  ob- 
jection, and  it  was  not  necessary  that  it  should  have  gone  farther. 

As  to  the  items  of  $10  and  $15  paid  after  appellee  had  been  notified 
by  appellant,  on  March  13,  1905,  that  the  machinery  did  not  belong 
to  appellant,  it  appears  that  the  first  of  said  payments  was  made  on 
March  16  and  embraced  the  storage  charges  for  the  months  of  January 
and  February,  for  which  appellee  had  become  personally  liable  under 
its  contract  with  Street  &  Graves.  The  jury  having  found  the  facts 
constituting  appellee  a  gratuitous  bailee,  appellant  can  not  avoid  the 
payment  of  any  of  the  storage  charges  paid,  while  he  insisted  upon  leav- 
ing the  property  in  the  hands  of  appellee  and  refused  himself  to  take 
charge  of  it. 

Appellee  claimed  to  have  written  a  letter  to  appellant  dated  June  23, 
1903,  in  which  reference  is  made  to  Street  &  Graves'  charges  for  storage. 
The  letter  clearly  conveyed  the  information  that  the  property  referred 
to  was  held  as  the  propertj'  of  appellant,  who  testified  that  he  did  not 
receive  this  letter  and  that  he  heard  nothing  of  the  storage  charges 
until  January,  1904.  Appellee  offered  in  evidence  a  copy  of  the  letter, 
which  was  objected  to  on  the  ground  that  the  original  was  neither  pro- 
cured nor  accounted  for,  and  that  there  was  no  competent  evidence  of 
its  delivery.  Appellee  made  the  statement  that  the  letter  was  oflFered 
''not  that  Port  Smith  got  it,  but  that  it  was  written,''  and  the  court 
admitted  it  "as  a  circumstance."  This  leaves  the  matter  in  a  very 
vague  and  uncertain  condition.  Assuming  that  the  letter  was  only  to 
be  considered  as  evidence  that  it  was  written,  this  fact  was  not  contro- 
verted, but  we  can  not  see  its  relevancy  as  thus  presented.  The  letter 
was  evidently  offered  and  considered,  as  appears  from  the  statement  of 
facts,  in  connection  with  evidence  introduced  tending  to  show  that  it  was 
mailed  and  presumptively  received  by  appellant^  and  we  shall  so  treat 
it.  The  evidence  on  this  point  was  that  P.  W.  Heitman,  appellee's 
president,  wrote  the  letter  and  placed  it  on  the  mailing  table  to  be 
mailed  by  the  boy  who  attended  to  that  business.    The  testimony  further 
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showed  that  this  was  the  custom  of  appellee  with  regard  to  mailing 
letters.  Heitman  testified,  in  fact,  that  the  letter  was  mailed  but  his 
response  to  a  question  by  appellee  showed  that  what  he  really  meant  was 
that,  as  was  the  custom  in  appellee's  business  with  regard  to  mailing 
letters,  he  wrote  and  signed  it  and  put  it  on  the  mailing  table  to  be 
mailed  by  the  boy  who  attended  to  such  business. 

We  think  these  facts  afforded  a  presumption  that  the  letter  was 
mailed  and  properly  mailed,  that  is,  with  the  necessary  postage  affixed. 
With  regard  to  the  correspondence  of  an  ordinary  business  concern  such 
as  appellee,  it  would  be -only  by  the  merest  chance  that  it  would  be 
possible  in  any  case,  after  the  lapse  of  much  less  time  than  in  the 
present  case,  to  prove  by  direct  evidence  that  a  letter  shown  to  have 
been  written  was  deposited  in  the  postoffice  properly  addressed  and 
stamped.  It  is  true  that  a  letter  will  not  be  presumed  to  have  been 
received  unless  this  is  shown,  but  we  think  this  fact  of  proper  mailing 
may  be  shown  by  circumstances,  and  that  the  regular  and  settled  custom 
of  a  business  house  with  regard  to  the  disposition  of  letters  sent  out  by 
it  through  the  mail  would  be  admissible  as  such  a  circumstance,  and 
sufficient  to  uphold  an  inference  by  the  jury  that  such  letter  was  regu- 
larly mailed,  that  is,  deposited  in  the  postoffice,  properly  addressed  and 
stamped,  and  was  received  by  the  addressee.  (2  Wharton  on  Evidence, 
see.  1330;  16  Cyc,  1068,  note  50;  Lawrence  Bank  v.  Raney  &  Berger 
Iron  Co.,  77  Md.  321  (26  Atl.  Rep.,  119) ;  Whitney  Wagon  Works  v. 
Moore,  61  Vt.,  239  (17  Atl.  Rep.,  1007)  ;  Hastings  v.  Brooklvn  Life  Ins. 
Co.,  138  K  Y.,  473  (34  N.  E.  Rep.,  289). 

ITie  seventh  assignment  of  error  is  without  merit.  The  testimony 
quoted  in  appellant's  brief  does  not  tend  to  show  that  appellee  urged  it 
as  an  excuse  or  reason  for  not  receiving  the  machinery  that  it  had  gone 
out  of  the  machinerv  business. 

What  has  been  said  disposes  also  of  the  eighth  assignment  of  error 
eomplaining  of  the  refusal  of  appellant's  motion  for  a  new  trial. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Harrington  Lumber  Company  v.  Bert  K.  Smith. 

Decided  November  30,  1906. 

1. — ^Pleading  and  Proof — Conyertion  or  Sale. 

An  allegation  that  the  goods  sued  for  were  converted  by  the  defendant 
will  not  warrant  the  admission  of  evidence  of  a  sale  of  such  goods. 

8. — Justice  Court — ^Pleading — Judgment. 

While  much  liberality  is  allowed  in  construing  pleadings  in  a  Justice 
Court,  still  where  plaintiff's  demand  filed  with  the  justice  is  in  writinff  and 
clearly  shows  that  it  is  for  conversion  of  the  goods  in  controversy,  and  the 
proceedings  on  the  trial  show  that  plaintiff  so  construed  it,  it  will  not  be 
presumed  in  support  of  the  judgment  that  there  was  also  an  oral  plea  setting 
up  a  sale  of  said  goods  at  a  fixed  price. 

8. — ^Demand — ^Liquidated  or  Unliquidated — Bet-olT. 

In  determining  whether  a  demand  is  liquidated  or  unliquidated  the  test 
is,  not  so  much  whether  the  demand  is  for  an  agreed  sum  as  whether  it  is 
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for  a -sum  which,  under  the  facts  alleged,  is  necessarily  certain  in  amount  if 
the  facts  alleged  are  found  to  be  true.  Evidence  considered,  and  held  to  show 
that  a  set-ofT  pleaded  was  a  liquidated  demand. 

Appeal  from  the  County  Court  of  Nacogdoches  County.  Tried  below 
before  Hon.  Robert  Berger. 

June  C.  Harris,  for  appellant. — Plaintiff  must  recover  upon  proof 
of  his  case  as  he  states  it.  He  can  not  aver  one  state  of  facts,  and  prove 
another.  Where  the  evidence  develops  a  case  entirely  different  from  the 
pleadings,  the  judgment  should  be  for  the  defendant.  Brinkley  v. 
Harkins,  48  Texas,  226 ;  AYestem  U.  Tel.  Co.  v.  Smith,  88  Texas,  13, 
and  cases  therein  cited;  Riverside  Lbr.  Co.  v.  Lee,  27  S.  W.  Rep.,  161; 
Dolores  liand,  etc.,  Co.  v.  Jones,  3  Texas  App.  Civ.,  329-330 ;  Si  Louis, 
etc.,  Ry.  v.  Edwards,  3  Texas  App.,  Civ.  Cases,  p.  410;  Heilbroner  v. 
Hancock,  33  Texas,  719;  Middlebrook  v.  Zapp,  73  Texas,  31;  Moore  v. 
Kennedy,  81  Texas,  147. 

Ingraham,  Middlebrook  &  Hodges,  for  appellee. — The  pleadings  in 
the  Justice  Court  are  oral,  and  the  .form  in  which  an  account  or  demand 
sued  on  is  drawTi  up,  can  not  prejudice  the  rights  of  the  plaintiff  to 
recover  upon  the  merits  of  the  case,  as  disclosed  by  the  testimony. 
Sanger  v.  Xoonan,  27  S.  \V.  Rep.,  1056;  Doyle  v.  Glasscock,  24  Texas, 
201 ;  Austin  &  N.  W.  Ry.  Co.  v.  Anderson,  85  Texas,  89 ;  Rev.  Stats., 
art.  1603. 

The  court  did  not  err  in  sustaining  plaintiff's  exception  to  defend- 
ant's counter  claim,  because  the  defendant  shall  not  be  permitted  to  set 
off  unliquidated  or  uncertain  damages  against  plaintiff's  cause  of  action, 
it  being  on  a  certain  demand  for  one  car  of  hay  at  an  agreed  price  for 
$189,  and  the  counter  claim  being  a  matter  of  uncertain  and  unliqui- 
dated matter.  Howard  v.  Randolph,  73  Texas,  454;  Riddle  v.  Mc- 
Kinney,  67  Texas,  29;  Jones  v.  Hunt,  74  Texas,  657. 

GILL,  Chief  Justice. — Bert  K.  Smith  and  Marcus  Smith,  doing 
business  under  the  firm  name  of  Bert  K.  Smith,  brought  this  suit  in 
the  Justice's  Court  to  recover  of  the  Harrington  Lumber  Company 
damages  in  the  sum  of  $189  for  the  unlawful  conversion  by  defendant 
of  one  car-load  of  Alfalfa  hay  belonging  to  the  plaintiffs.  The  defend- 
ants answered  by  a  general  denial,  and  pleaded  a  set-off  to  which  the 
court  sustained  a  general  demurrer.  In  a  trial  to  the  court  without  a 
jury  judgment  was  rendered  in  favor  of  plaintiffs  for  the  full  amount 
of  their  claim. 

The  lumber  company  has  appealed  and  here  makes  two  points  against 
the  judgment:  First.  That  the  evidence  is  insufficient  to  support  the 
allegations  upon  which  the  judgment  is  based,  and  Second.  The  court 
erred  in  sustaining  exceptions  to  the  plea  of  set-off. 

The  evidence  adduced  at  the  trial  utterly  fails  to  show  a  oonvemon, 
but  clearly  shows  the  following: 

On  the  —  day  of ,  19 — ,  the  plaintiffs  sold  defendants  a  car-load 

of  Alfalfa  hay  for  the  agreed  price  of  $189,  the  car  to  be  shipped  by 
nlaintifi  from  Houston,  their  place  of  business,  to  defendants  at  Lanana, 
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Texas.  The  plaintiffs  shipped  the  hay  but  it  was  consigned  to  the  order 
of  the  firm  and  they  drew  a  draft  on  defendants  for  the  agreed  price 
and  attached  it  to  the  bill  of  lading.  When  the  hay  arrived  at  Lanana 
plaintiffs  wrote  defendants  a  letter  authorizing  them  to  unload  the  hay 
and  take  it  and  send  a  check  to  plaintiffs  to  cover  the  price.  The  rail- 
road agent  at  I^anana  was  also  instructed  to  turn  over  the  car  to  de- 
fendants without  the  bill  of  lading.  Thereupon  defendant  took  the  hay 
and  sent  plaintiffs  a  check  for  $108.96  with  a  statement  showing  that  it 
represented  the  difference  between  the  price  of  the  hay  and  a  shortage 
in  a  previous  consignment  of  chops  for  which  defendants  were  entitled 
to  a  credit  of  $80.04.  Plaintiffs  refused  to  allow  the  credit,  and  defend- 
ant refusing  to  pay  the  full  sum  plaintiffs  sued  alleging  that  defendant 
had  fraudulently  taken  the  hay  without  plaintiffs  consent  and  converted 
it  to  defendant's  use.     Damages  were  asked  for  the  value  of  the  hay. 

The  defendant  sought  to  defend  on  the  ground  that  he  was  entitled 
to  a  credit  of  $80.04  for  the  reasons  above  given,  and  that  he  had  sent 
plaintiffs  a  check  for  $108.96  which  they  still  held  and  which  he  be- 
lieved they  had  collected.  To  the  proof  of  the  sale  and  the  agreed  price 
of  the  hay  defendant  objected  and  here  assigns  its  admission  as  error. 
Thus  in  both  forms  doe?  he  undertake  to  present  the  question  here. 

It  is  well  settled  that  in  a  suit  for  conversion  recovery  can  not  be  had 
for  a  sale  at  a  fixed  price.  It  is  apparent  that  no  proof  was  offered 
tending  to  show  a  conversion,  or  to  fix  the  market  value  of  the  hay. 
The  complaint  that  the  judgment  upon  the  theory  of  conversion  is 
unsupported  by  the  evidence  is  well  founded,  and  the  judgment  for  that 
reason  must  be  reversed  unless  the  appellee's  contention  be  sound  to  the 
effect  that  because  the  suit  was  begun  in  the  Justice  Court  where  the 
pleadings  may  be  oral,  we  should  presume  in  favor  of  the  judgment  that 
the  suit  was  brought  in  the  alternative,  that  is  to  say,  that  there  were 
oral  allegations  of  a  sale  at  an  agreed  price.  Appellee  cites  Sanger  v. 
Noonan,  27  S.  W.  Eep.,  1056 ;  Doyle  v.  Glasscock,  24  Texas,  201,  and 
Austin  &  X.  W.  Ry.  v.  Anderson,  85  Texas,  89,  in  support  of  his  con- 
tention. While  the  cases  cited  and  others  along  the  same  line  hold  that 
the  technical  rules  of  pleading  applicable  to  courts  of  record  do  not 
apply  to  Justice  Courts  and  that  the  form  of  the  stated  account  will 
not  prejudice  plaintiff's  right  to  recover  on  the  facts,  we  know  of  no 
case  which  has  gone  the  length  of  holding  either  that  no  pleadings  are 
necessary  in  a  Justice  Court  or  that  one  cause  of  action  can  be  pleaded 
and  recovery  had  upon  another  and  distinct  cause  not  pleaded. 

Nor  does  any  decision  to  which  our  attention  has  been  directed  au- 
thorize us  to  presume  in  addition  to  the  record  that  there  were  oral 
pleadings  inconsistent  ^dth  the  cause  of  action  originally  set  up.  In 
this  case  the  written  demand  lodged  with  the  justice  was  as  follows: 
"Bert.K.  Smith,  No.  561,  v.  W.  G.  Harrington. 

Doing  business  under  the  name  of  The  Harrington  Lumber  Co. 

*'For  the  amount  of  one  car  of  Alfalfa  hay  unlawfully  taken  by  you 
by  force  and  appropriated  to  your  own  use  and  benefit  without  the 
knowledge  or  consent  of  Bert  K.  Smith,  the  owner  of  said  car  of  hay, 
being  21,535  pounds  of  hay  shipped  to  order  of  Bert  K.  Smith  to 
Lanana,  Texas,  and  there  taken  by  you  out  of  a  sealed  car  without  said 
Smith's  consent,  and  to  the  damage  of  said  Smith  in  the  sum  of  $189, 
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the  value  of  said  car  of  hay,  which  was  taken  by  you  about  June  the  Ist, 
1905,  and  for  which  Bert  K.  Smith  here  sues  for  his  damages  in  sum 
of  $189.     Piled  November  10.  1905.'' 

In  addition  to  this  the  plaintiffs  construed  their  own  pleadings  in  the 
court  below  by  striking  out  the  defendant's  off-set  on  the  theory  that 
their  suit  sounded  in  tort  to  which  a  claim  growing  out  of  a  breach  of 
contract  could  not  be  interposed  in  off-set.  So  that  even  if  it  be  generally 
permissible  to  presume  oral  pleadings  in  support  of  a  judgment  we  are 
cut  off  in  this  case  by  the  fact  last  mentioned. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for 
aaother  trial  when  the  plaintiff  will  doubtless  amend  in  accordance  with 
the  facts  of  his  case.  In  that  event  the  question  of  the  off-set  will  be- 
come important. 

The  defendant  pleaded  that  in  March  of  the  same  year  he  purchased 
of  plaintiffs  one  car-load  of  chops  for  which  he  paid  plaintiffs  an  agreed 
price  per  sack  before  the  car  was  opened.  That  tiie  price  he  paid  was 
$1.16  per  sack  and  that  when  he  opened  the  car  he  found  that  60  sacka 
were  so  rotten  as  to  be  wholly  worthless,  and  that  there  were  9  sacks 
less  in  the  car  than  the  bill  of  lading  showed.  That  he  had  also  sent 
plaintiff  a  check  for  the  hay  for  $108.96  which  the  plaintiff  had  not 
returned  and  which  it  is  alleged  plaintiff  has  perhaps  collected. 

The  check  if  collected  or  assigned  must  certainly  be  allowed  as  a 
credit  on  plaintiff's  demand.  So  must  the  claim  for  9  sacks  of  chops 
shortage  on  the  previous  shipment  at  $1.16  per  sack  if  the  allegation  is 
shown  to  be. true,  for  that  much  of  the  set-off  is  clearly  a  liquidated  de- 
mand. The  claim  for  the  damaged  chops  is  in  our  opinion  as  clearly 
liquidated. 

Whether  the  demand  is  liquidated  must  be  determined  from  the 
face  of  the  allegation.  Defendant  avers,  not  that  he  received  and  ac- 
cepted the  60  damaged  sacks  and  sues  for  their  lessened  value,  but  that 
because  of  their  unmarketable  condition  he  rejected  them.  Upon  such 
an  allegation  what  would  be  the  jury's  duty  when  the  evidence  was  in? 
Clearly  to  decide  whether  the  sJlegation  was  true.  If  true  the  law 
would  fix  the  compensation  at  the  agreed  price  per  sack  for  which  the 
chops  had  been  bought.  And  this  because  the  contract  under  which 
the  chops  were  bought  and  paid  for,  by  its  very  nature  imposed  upon 
the  seller  the  duty  to  reimburse  the  buyer  at  the  contract  price  per  sack 
for  every  sack  which  he  failed  to  deliver  or  which  because  of  its  un- 
marketable condition  the  buyer  rightfully  refused  to  receive. 

In  Taylor,  Boon  &  Wadell  v.  Bewley,  93  Texas,  624,  it  is  held  that  a 
suit  to  recover  upon  a  quantum  meruit  for  goods  sold  is  for  an  unliqui- 
dated demand.  And  also  that  an  unliquidated  demand  for  breach  of  a 
former  contract  can  not  be  offset  against  a  suit  for  goods  subsequently 
sold  and  delivered  under  a  different  contract  at  an  agreed  price.  Jones 
V.  Hunt,  74  Texas,  657,  is  cited  as  containing  an  approved  definition 
of  the  term  'liquidated."  The  court  also  cited  Howard  v.  Bandolph, 
73  Texas,  454,  and  Riddle. v.  McKinney,  67  Texas,  29,  as  decisive  of  the 
rule  that  an  independent  unliquidated  claim  can  not  be  set  off  against 
a  liquidated  demand,  and  this  doctrine  now  seems  well  established  in 
Texas. 

The  cases  defining  what  is  a  liquidated  demand  appear  to  us  to  be 
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yery  confusing  and  unsatisf actor}\  We  shall  not  undertake  to,  reconcile 
them.  We  think  the  claim  in  this  case  for  the  69  sacks  of  chops  may  be 
sustained  as  a  liquidated  demand  under  the  doctrine  applied  in  Biddle 
V.  McKinney,  67  Texas,  29,  and  Jones  v.  Hunt,  74  Texas;  657.  In  the 
latter  case  a  suit  for  wrongful  conversion  of  money  though  clearly 
sounding  in  tort  was  held  to  be  a  suit  for  a  sum  certain  and  therefore 
upon  a  liquidated  demand.  It  appears  therefore  that  the  test  is  not 
80  much  whether  the  demand  is  for  an  agreed  sum  as  whether  it  is  for  a 
sum  which  under  the  facts  alleged  is  necessarily  certain  in  amount  if 
the  facts  alleged  as  creating  the  liability  are  found  to  be  true.  In  Jones 
V,  Hunt,  supra.  Justice  Henry,  speaking  for  the  court,  quotes  with  ap- 
proval Wattrous'  definition  of  a  liquidated  demand,  that  is  to  say,  ^Hhe 
demand  is  liquidated  whenever  the  amount  due  is  agreed  on  by  the 
parties  or  fixed  by  operation  of  law."     (Wat.  on  Set-off,  sec.  337.) 

Another  is,  "Adjusted,  certain  or  settled  in  respect  to  amount." 
(Abbotfs  Law  Diet.)  Under  either  of  these  definitions  the  claim  is 
liquidated  and  may  be  set  off  against  the  suit  of  plaintiff  properly 
brought  upon  his  facts. 

Reversed  and  remanded. 


Cynthia  Ellen  Cbbel  v.  W.  T.  Cordon. 

Decided  November  30,  1906. 

Sale  of  Liquor  to  Minor — Good  Faith — Cliarge. 

Under  our  statute  the  defense  of  good  faith  in  a  sale  of  intoxicating  liquor 
to  a  minor  must  be  sustained  by  proof  not  only  that  the  seller  believed  the 
minor  to  be  of  full  age,  but  that  there  was  reasonable  groimds  for  such  be- 
lief, and  the  court  should  so  charge  the  jury.  Eyidenoe  considered,  and  held 
insufficient  to  support  a  finding  for  the  defendant. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below 
before  Hon.  Blake  Dupree. 

Thompson  &  Henderson  and  J.  R.  Jeter,  for  appellant. — The  couri: 
misdirected  the  jury  as  to  the  law,  as  said  charge  states,  "if  the  defend- 
ants acted  in  good  faith  and  believed  said  Ed.  Creel  to  be  an  adult  and 
21  years  of  age,  then  to  find  for  the  defendants/'  while  the  law  is,  that 
the  defendants  in  case  of  a  sale  would  be  liable  unless  "the  sale  is  made 
in  good  faith  with  the  belief  that  the  minor  was  of  age,  and  there  is 
good  grounds  for  such  belief. ''  Rev.  Stats.,  art.  6060g;  Lee  v.  Hamil- 
ton, 12  Texas,  419 ;  Byrnes  v.  Morris,  53  Texas,  219. 

Brockman  &  Kahn,  for  appellees. — The  defendant  Cordon  plead  that 
if  the  sale  was  made,  that  he  made  the  same  in  good  faith,  with  the 
belief  that  the  minor  son  of  appellant  was  over  tiie  age  of  21  years. 
And  appellee  Cotdon  testified  that  "if  Eddie  Creel  had  come  into  my 
place,  as  he  stated  he  did,  and  asked  for  a  drink,  my  judgment  would 
have  been,  from  his  appearance,  that  he  was  over  21  years  of  age.  Waul 
V.  Hardie,  17  Texas,"  557;  Patton  v.  Rucker,  29  Texas,  406;  Under- 
wood V.  Coolgrove,  59  Texas,  170;  Parker  v.  Chancellor,  78  Texas,  528; 
McQowan  v.  International  &  6.  N.  Ry.  Co.,  85  Texas,  292. 
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GILL,  Chief  Justice. — CjTithia  Ellen  Creel,  as  the  mother  of  her 
minor  son,  sued  W.  T.  Cordon,  a  retail  liquor  dealer,  and  the  sureties 
on  his  bond,  to  recover  the  statutory  penalty  of  $500  for  selling  whisky 
and  beer  to  her  minor  son.  Cordon  defended  by  general  denial  and  a 
special  plea  that  if  the  sale  was  made  as  alleged  it  was  done  in  good 
faith  in  the  belief  that  the  minor  was  of  full  age.  Upon  a  hearing  there 
was  a  Judgment  for  defendants  and  the  plaintiff  has  appealed. 

Evidence  was  adduced  at  the  trial  tending  to  show  that  Cordon  at  a 
time  certain  had  sold  liquor  to  plaintiff's  son.  That  he  was  a  minor 
seems  undisputed,  and  that  at  the  time  of  the  trial  he  was  only  about 
17  years  old  seems  not  to  have  been  challenged.  The  appellees  adduced 
witnesses  who  testified  unqualifiedly  that  they  were  in  defendant's  place 
of  business  on  the  occasion  alleged  and  that  the  minor  did  not  enter  the 
place  the  entire  evening  and  that  nothing  was  sold  him  by  Cordon  or 
any  one  for  him.  Equally  explicit  was  Cordon's  testimony  denying  any 
sale  to  the  minor.  He  added  that  he  had  known  the  minor  for  about 
fifteen  months,  and  that  if  the  minor  had  sought  to  buy  liquor  from 
him  he  would  have  supposed  him  21  years  of  age  as  he  had  been  under 
his  own  control  for  about  a  year,  but  that  nevertheless  he  would  not  have 
sold  him  liquor  without  first  asking  him  his  age. 

Upon  this  testimony  alone  the  trial  court  submitted  the  issue  of  a 
sale  in  good  faith.  This  is  complained  of  as  error  and  we  think  the 
complaint  is  just.  Under  the  statute  the  defense  of  a  sale  in  good  faith 
must  be  sustained  by  proof  not  only  that  the  seller  believed  the  minor 
to  be  of  full  age  but  there  must  have  been  reasonable  ground  for  such 
belief. 

Under  the  law  as  it  formerly  was  the  obligation  of  the  liquor  dealer 
not  to  sell  to  minom  was  held  absolute,  and  no  amount  of  good  faith 
was  admitted  as  a  defense.  Thus  the  law  stood  for  years.  The  I^egisla- 
ture  was  finally  induced  to  admit  the  defense  of  a  sale  in  good  faith, 
but  were  careful  to  impose  the  condition  that  the  good  faith  must  have 
reasonable  basis  in  fact. 

We  can  not  escape  the  conclusion  that  proof  that  falls  short  of  this 
last  element  does  not  present  the  issue,  and  the  court  erred  in  sub- 
mitting it.  The  court  also  erred  in  another  respect  complained  of. 
The  jury  were  instructed  that  if  the  sale  was  made  in  good  faith  the 
defendant  would  not  be  liable  and  they  would  so  find.  The  error  con- 
sists in  the  omission  of  the  requirement  that  in  order  to  discharge  de- 
fendant on  this  ground  they  must  find  that  there  were  reasonable 
grounds  to  believe  the  minor  was  of  age. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Bridgeport  Coal  Company  et  al.  v.  Wise  County  Coal  Company. 

Dedded  December  1,  1906. 

1. — ^Finding  of  Fact — ^Refusal  of  Charge,  Harmless. 

In  a  suit  to  set  aside  a  deed  on  the  grotind  that  the  same  was  fraudulently 
obtained,  the  refusal  of  the  court  to  give  an  instruction  to  enable  the  jui^  to 
determine  whether  the  statements  by  wich  the  deed  was  obtained  were  deceitful 
and  fraudulent,  was  harmless  in  view  of  the  fact  that  the  juiy  found,  in  answer 
to  a  special  issue,  that  the  grantors  yoltmtarily  executed  said  deed  without 
any  misleading  or  deceptive  statements. 

8. — ^Dignity  of  Calls  in  Grant. 

A  call  in  a  deed  for  course  and  distance  is  not  necessarily  controlled  1^ 
an  incidental  or  passing  call  for  the  comer  of  another  survey. 

8. — Special  Issues — ^Verdlet. 

When  a  case  is  submitted  upon  special  issues  it  is  inappropriate  to  give  a 
special  instruction  calling  for  a  general  verdict. 

Appeal  from  the  District  Court  of  Wise  County.  Tried  below  before 
Hon.  A.  H.  Carrigan,  Special  Judge. 

W.  H.  Bullock  and  CocJcrell  &  Oray,  for  appellants. 

R.  E.  Caravjell,  for  appellee. 

CONNER,  Chief  Justice. — ^We  adopt  the  following  statement  of 
the  nature  and  result  of  this  suit  presented  by  appellants  and  agreed 
to  by  appellee,  viz.: 

*T?he  appellee,  the  Wise  County  Coal  Company,  plaintiff  in  the  court 
below,  sued  the  defendant,  the  Bridgeport  Coal  Company,  for  certain 
land  situated  near  Bridgeport  in  Wise  County,  and  the  appellants, 
Jloberi:,  Richard  and  Isaac  Floyd  and  Mrs.  Hardesty  as  heirs  of  R.  W. 
Floyd  intervened,  and  the  appellees,  Mary  R.  Bonifield  and  M.  J. 
Weaver,  intervened  also  claiming  the  property  as  the  heirs  of  Tsiah  Wells. 

"As  to  a  portion  of  the  land,  the  true  issue  as  between  the  parties 
was  as  to  whether  the  land  was  included  in  the  J.  B.  Floyd  survey  or  in 
the  W.  T.  Simmons  survey.  The  defendant,  the  Bridgeport  Coal  Com- 
pany, and  all  the  interveners  claimed  the  land  was  a  part  of  the  Floyd 
survey.  If  that  portion  of  the  land  claimed  by  appellee  was  embraced 
in  the  Simmons  survey  and  if  that  survey  was  a  valid  location — then 
as  to  that  part  of  the  land,  the  appellee  had  the  superior  title.  As  to 
that  portion  of  land  in  controversy,  which  was  not  claimed  to  be  em- 
braced in  the  Simmons  survey,  the  appellee  claimed  title  under  both 
Isiah  Wells  and  under  R.  W.  Floyd,  the  ancestors  respectively  of  Mrs. 
Vol.  XLIV.  Civil— 24. 


370  Tkxas  Civil  Appeals  Reports,  Vol.  44.     [December, 

Bonifield  and  Mrs.  Weaver  and  of  the  Floyds  and  Mrs.  Hardesty  as 
above  named. 

"The  Floyds  intervening  a^  heirs  of  R.  W.  Floyd  claimed  that  they 
owned  the  land  in  controversy  and  that  it  comprised  about  fifty  acres, 
and  that  it  had  been  conveyed  to  R.  W.  Floyd  the  ancestor  about  1880 
or  1881  by  Isiah  Wells,  and  that  the  deed  had  never  been  recorded  and 
had  been  long  lost  or  destroyed  and  that  at  the  time  of  the  conveyance, 
said  interveners  were  children  and  had  no  information  as  to  the  efifect 
or  contents  of  the  conveyance;  and  that  their  father  had  died  while 
they  were  still  of  tender  years,  and  their  mother  had  become  insane  and 
so  remained  up  to  the  time  of  her  death,  and  at  that  time  the  land  being 
of  nominal  value  and  they  having  removed  from  the  neighborhood  had 
no  knowledge  of  their  ownership  of  the  land. 

"They  charged  that  during  the  year  1904,  C.  W.  Martin  for  the  Wise 
County  Coal  Company  by  deceit  and  misrepresentation  procured  con- 
veyance to  him  for  said  coal  company,  said  Martin  having  fully  acknowl- 
edged the  fact  that  Wells  had  deeded  the  land  to  their  father,  R.  W. 
Floyd,  and  that  the  deed  was  unrecorded  and  represented  to  interveners 
that  he,  Martin,  was  the  true  owner  of  the  land  and  that  the  interveners 
had  only  nominal  interest  in  it,  and  that  the  land  was  only  of  nominal 
value,  and  that  there  was  only  about  eleven  acres  of  it,  and  that  he 
wanted  quit^claim  deeds  merely  for  the  purpose  of  perfecting  his  own 
title;  and  that  he  caused  William  Anderson,  the  uncle  of  the  inter- 
veners by  like  representations  to  assist  him  in  procuring  said  deeds. 

"It  was  charged  that  Martin  also  represented  to  some  of  the  interveners 
that  the  land  had  been  in  the  possession  of  the  Bridgeport  Coal  Com- 
pany for  more  than  15  years  and  that  interveners  could  never  recover 
the  land.  Plaintiff  charged  the  falsity  of  said  representations, .  that 
thereby  they  were  induced,  that  is,  the  said  R.  W.  Floyd  and  T.  R. 
Floyd,  upon  the  payment  of  said  $10  eaoh,  and  said  Isaac  W.  Floyd 
and  Mrs.  Hardesty,  upon  payment  of  $25  each,  to  convey  their  interest 
in  said  land  to  him,  the  said  Martin. 

"It  was  charged  that  said  Robert,  Richard  and  Isaac  Floyd  each 
owned  4-15  interest  in  the  land  and  Mrs.  Hardesty  a  1-10  interest,  and 
that  Martin  had  no  title  whatever,  and  that  there  was  fiftv  acres  of  the 
land  instead  of  eleven;  and  that  the  land  instead  of  being  worth  the 
nominal  amounts  paid  to  the  owners  was  worth  $20  per  acre  and  that 
there  had  been  no  adverse  possession  of  the  land  by  the  Bridgeport  Coal 
Company  that  in  any  way  affected  their  title. 

"It  was  charged  that  the  interest  of  Robert  and  Richard  Floyd  pro- 
cured for  $10  to  each  was  worth,  each  interest,  $250;  and  that  the 
interest  of  Isaac  Floyd  procured  for  $25  was  worth  $250,  and  the  in- 
terest of  Mrs.  Hardesty  procured  for  $25  was  worth  $100. 

"The  Wells  heirs,  as  interveners,  made  like  charges  against  Martin, 
but  the  proof  showed  that  they  had  no  title  to  the  land  and  they  do  not 
appeal. .  The  case  was  presented  to  the  jury  upon  special  issues,  and 
upon  the  findings  of  the  jury  the  verdict  was  returned  and  judgment 
entered  in  favor  of  the  appellee,  the  Wise  County  Coal  Company,  for 
all  the  land  and  establishing  the  validity  of  the  Simmons  survey. 

The  Bridgeport  Coal  Company  and  the  Floyd  interveners  filed  a 
supersedeas  bond  and  bring  the  case  here  upon  appeal.^ 
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The  complaint  of  the  court's  charge  is  of  an  omission  merely,  which, 
under  well  settled  rule,  called  for  appropriate  requested  instruction. 
Special  charge  number  1,  presented  by  interveners,  was  properly  refused 
as  calling  for  a  general  verdict  and  inappropriate  as  the  case  was  sub- 
mitted. (Moore  v.  Pierson,  15  Texas  Ct.  Kep.,  219;  same  case,  16  Texas 
Ct.  Rep.,  191.)  Besides,  the  statement  of  the  fractional  shares  claimed 
by  interveners  was  clearly  made  in  the  special  issues  submitted  to  the 
jury  at  their  request,  thus  rendering  harmless  the  omission  in  the  courii's 
charge  and  obviating  the  objection  urged  to  the  refusal  of  special  charge 
number  1.  And,  it  can  not  be  said  tiiere  was  error  in  refusing  charge 
number  2,  when  considered  with  the  jury's  findings  to  the  effect  that 
interveners  voluntarily  executed  the  deeds  under  which  appellee  claims, 
after  being  informed  as  to  the  amount  of  land  and  of  its  value  and 
condition  as  to  title,  and  without  any  misleading  or  deceptive  statement 
to  indnce  interveners  to  so  make  deeds.  If  there  were  no  mislead- 
ing or  deceptive  statements  made,  as  the  jury  in  effect  found,  no  nec- 
CFsity  existed  for  an  instruction  to  enable  the  jury  to  determine  whether 
the  statements  "were  deceitful  and  fraudulent." 

There  is  no  merit  in  the  contention  that  the  special  issues,  submitted 
at  appellee's  request,  required  joint  findings  as  to  interveners'  interests. 
If  the  special  issues  mentioned  were  subject  to  such  objection,  which  we 
very  much  doubt,  separate  findings,  as  to  each  intervener,  were  required 
and  returned  under  special  issues  submitted  at  interveners'  instance. 
There  is  no  contradiction,  if  any,  in  the  jury's  findings  which  requires 
us  to  set  them  aside.  That  the  jury  found  that  the  11-48  interest  of 
Robert  Floyd  and  others  in  the  land^  in  controversy  was  worth  but  $10 
at  the  time  of  its  conveyance  to  appellee,  and  also  found  that  a  like 
interest  of  Mrs.  Hardesty  and  others  was  worth  $25  at  the  time  she 
conveyed,  hardly  seems  even  confiicting,  when  it  appears  that  Robert 
Hoyd  and  others  conveyed  May  25,  1904,  and  Mrs.  Hardesty  and  others 
on  April  27,  1905.  But  if  so,  the  conflict,  seems  wholly  immaterial  in 
view  of  the  jury's  findings. 

The  special  findings  are  such  as  to  establish  the  vacancy  between  the 
Floyd  and  other  surveys  upon  which  the  Simmons  survey  was  located 
and  patented,  and  the  appellant  Bridgeport  Coal  Company  insists  in 
several  assignments  of  error  that  the  "great  preponderance  of  the  evi- 
dence" is  against  these  findings,  and  that  they  should  hence  be  set 
aside.  In  the  statements  following  these  assignments  no  such  interest 
in  this  appellant,  apart  from  the  interveners,  is  shown  as  renders  the 
issue  material.  But  if  it  be  material — if  this  appellant  has  title  to  any 
part  of  the  Floyd  survey  superior  to  that  of  the  Floyd  heirs  which  they 
conveyed  to  appellee — we  fail  to  find  any  such  a  preponderance  of  evi- 
dence against  the  findings  as  would  authorize  us  to  disturb  them.  In 
locating  the  west  line  of  the  Floyd  survey  the  jury  observed  its  calls  for 
course  and  distance,  and  these  are  not  necessarily  controlled  by  the  mere 
incidental  or  passing  call  for  the  northeast  comer  of  the  Bromlow,  yet 
farther  west.  (Jones  v.  Andrews,  72  Texas,  5.)  The  south  line  of  the 
Floyd,  as  fixed  by  the  jury,  seems  to  agree  with  the  testimony  of  County 
Surveyor  A.  Devereux  to  the  effect  that  at  the  distance  called  for,  there 
is  a  well  marked  line  clearly  distinct  from  the  north  line  of  the  Kisman. 
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a  greater  difitance  to  the  south.     We  think  the  findings  must  be  sus- 
tained.    Judgment  affirmed. 

Aifirmed. 


City  of  Fort  Worth  v.  Mike  Mansfield  bt  al. 

Decided  December  1,  1906. 

Street — Prescription. 

Where  the  public,  as  contradistinguished  from  the  municipality,  haa  used 
a  piece  of  land  for  the  purposes  of  a  street  in  such  manner  and  for  such  time 
as  to  acquire  an  easement  as  against  the  owner,  the  cily,  within  whose  limits 
the  land  is  situated,  can  assert  the  rights  of  the  public  thus  acquired  without 
having  itself  in  its  municipal  capacity  claimed  the  easement  for  the  period  of 
prescription. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

E.  C.  Orrick,  for  appellant — In  order  that  a  street  may  be  acquired 
by  a  city  by  prescription  or  limitation,  it  is  not  necessary  that  the  city 
itself  should  have  claimed  the  property  as  a  public  street,  but  it  was  only 
necessary  that  the  general  public  should  have  used  said  property  for 
the  purpose  of  travel  continuously  and  without  interruption  for  a 
period  of  ten  years  before  the  filing  of  the  suit,  claiming  the  right  to  do 
so.  Evans  v.  Scott,  11  Texas  Ct  Bep.,  643;  City  of  Fort  Worth  ▼. 
Cetti,  85  S.  W.  Eep.,  826 ;  Temple  v.  Sanborn,  14  Texas  Ct.  Sep.,  745. 

R.  L,  Carlock,  for  appellees. — Before  an  incorporated  city  can  acquire 
title  to  real  estate  belonging  to  a  citizen  or  obtain  an  easement  therein 
by  limitation  of  ten  years,  it  is  absolutely  necessary  for  the  city  .in  seek- 
ing to  enforce  its  rights  to  such  land  or  easement,  to  show  that  the  public 
has  used  tlie  same  continuously  and  without  interruption  for  the  full 
statutory  period  under  a  claim  of  right  on  the  part  of  the  city  to  uae 
the  same  property  as  a  public  street  adversely  to  the  world.  The  court 
having  so  charged,  no  error  is  shown.  Cunningham  v.  San  Saba  County, 
1  Texas  Civ.  App.,  480;  De  George  v.  Goosby,  8  Texas  Ct,  Rep.,  892; 
Gulf,  C.  &  S.  F.  Ey.  v.  Montgomery,  85  Texas,  67;  Gilder  v.  City  of 
Brenham,  67  Texas,  350. 

SPEER,  Associate  Justice. — The  city  of  Fort  Worth  instituted 
this  suit  in  trespass  to  try  title  to  recover  from  appellees  a  small  tract  of 
ground  claimed  by  it  as  a  street  of  the  city  of  Fort  Worth,  designated 
as  Henrietta  Street.  The  property  originally  belonged  to  the  defendant 
Mike  Mansfield,  the  other  defendants  being  his  tenants.  The  defend- 
ants made  the  usual  answer  of  "Not  Guilty^'  and  a  trial  before  a  jury 
resulted  in  a  verdict  in  their  favor. 

Upon  the  trial  the  right  of  the  city  to  recover  upon  the  theory  of 
prescription  was  a  material  issue  and  was  predicated  upon  the  conten- 
tion, which  the  proof  tended  to  support,  that  the  public  generally  had 
used  said  property  for  the  purposes  of  a  street  continuously  and  without 
interruption  for  the  period  of  ten  years  before  the  filing  of  this  suit 


1906.]  City  of  Fobt  Worth  v.  Mansfield.  373 

In  submitting  this  issue  to  the  jury,  the  court  did  it  in  such  manner 
as  to  require  a  finding  that  the  city  of  Fort  Worth  claimed  said  prop- 
erty aa  a  public  street  during  said  prescriptive  period,  before  a  verdict 
could  be  returned  in  its  favor.  This  is  the  sole  question  raised  on  the 
appeal.  That  is  to  say,  whether  or  not,  where  the  public,  as  contra- 
distinguished from  the  municipality,  has  used  a  piece  of  property  for 
the  purposes  of  a  street  in  such  manner  and  for  such  time  as  to  acquire 
an  easement  as  against  the  owner,  can  the  city  within  whose  limits  such 
property  is  situated  assert  the  rights  of  the  public  thus  acquired,  without 
having  itself  claimed  the  easement  for  the  full  period  of  prescription? 
We  think  the  question  must  be  answered  in  the  affirmative.  In  Evans 
V.  Scott,  11  Texas  Ct  Eep.,  643,  it  is  held  that  the  public  may  acquire 
a  prescriptive  right  to  use  another's  land  as  a  public  road,  irrespective 
of  any  claim  of  right  on  the  part  of  the  Commissioners*  Court  of  the 
county.  The  case  of  City  of  Corsicana  v.  Zom,  9  Texas  Ct.  Rep.,  296, 
was  one  in  which  the  owner  of  land  had  platted  the  same  into  lots, 
streets  and  alleys,  and  had  sold  lots  with  reference  to  such  plat.  In  a 
contest  between  the  city  and  the  original  owner,  it  was  held  that  by 
such  conduct  the  latter  had  irrevocably  dedicated  the  streets  to  the 
public,  and  that  the  city  was  authorized  to  assume  control  of  them  when- 
ever it  might  see  fit  to  do  so,  irrespective  of  whether  it  had  previously 
formally  accepted  the  dedication,  or  not.  See,  also,  Sanborn  v.  City  of 
Amarillo,  15  Texas  Ct.  Rep.,  438. 

While  the  cases  last  cited  are  cases  of  dedication  and  this  one  of 
prescription,  we  think  the  principle  there  announced  is  applicable  here. 
Whether  the  public,  as  contradistinguished  from  the  municipality,  ac- 
quires the  right  to  a  road  or  street  by  dedication  or  prescription,  can 
make  no  difference  so  far  as  the  nature  of  its  use  is  concerned,  nor  so 
far  as  the  right  of  the  municipality  to  exercise  control  over  it  is  con- 
cerned. The  right  in  each  instance  is  the  same,  though  the  method  of 
acquirement  is  in  some  respects  quite  different.  It  is  insisted  by  ap- 
pellees that  if  this  is  the  law,  then  a  city  may  be  forced  without  its  con- 
sent to  assume  control  of  all  streets  dedicated  to  the  public,  or  which 
the  public  may  acquire  by  prescription,  and  thereby  to  incur  expenses 
and  liabilities  which  it  otherwise  would  not  incur.  But  such  is  not  the 
case.  In  the  Supreme  Court  case  of  Corsicana  v.  Zom,  supra,  the  fol- 
lowing language  is  quoted  with  approval :  "N"or  does  the  proprietor  or 
the  purchaser  anticipate  that  all  tiie  streets  shown  upon  the  plat  will 
be  immediately  opened  and  used.  It  is  generally  known  and  understood 
that  a  large  portion  of  them  will  not  be  required  for  use  for  many  years 
after  the  town  is  laid  out;  that  their  necessity  will  depend  upon  its 
future  development  and  growth,  and  that  they  will  remain  in  abeyance 
until  the  public  exigencies  demand  that  they  be  opened  and  improved. 
Nor  does  the  dedication  impose  any  such  burden  upon  the  public  as 
would  imply  that  its  acceptance  might  be  refused.^^  So  that  it  would 
follow,  a  city  might  decline  to  assume  inuruediate  control  over  streets 
thus  acquired  by  the  public,  so  as  to  avoid  the  consequences  anticipated 
by  appellees,  but  such  declination  could  not  defeat  the  rights  of  the 
public  to  the  easement.  We  accordingly  hold  that  if  the  public  generally 
had  acquired  a  prescriptive  right  to  an  easement  in  appellee's  land,  the 
city  of  Fort  Worth,  as  the  organized  representative  of  the  public,  may 
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assert  such  right,  whether  it  haa  asserted  the  same  for  the  period  of  ten 
years  or  not,  and  the  couit's  charge  to  the  contrary  was  error,  for  whidi 
the  case  must  be  reversed. 

Reversed  and  remanded. 


Northern  Texas  Traction  Company  bt  al.  v.  Helen  Caldwell. 

Decided  December  1,  1006. 

1. — ^Res  Ckstae. 

In  a  suit  for  personal  injuries  received  in  a  collision  between  a  railway 
train  and  a  street  car,  the  remark  of  the  street  car  conductor  to  a  passenger 
as  the  car  approached  the  crossing,  -1  will  ga  to  the  front  and  see  that  eveiy- 
thing  is  all  rig^ht  so  we  will  get  across  the  railroad;"  and  his  remark  to  an- 
other passenger  "I  must  go  through  to  the  front  of  the  car  and  look  out  for 
headlights  and  engines"  were  both  admissible  as  parts  of  the  res  gestae. 

2. — ^Testimony — Opinion   of  Witness. 

In  a  suit  for  personal  injuries  received  in  a  cbllision  between  a  railway 
train  and  a  street  car,  the  railway  conductor  was  asked  the  following  ques- 
tion: "When  a  street  car  is  approaching  a  crossing,  when  will  it  appear  that 
it  is  going  to  stop?  When  would  it  become  apparent  that  there  was  danger 
of  a  collision  when  the  street  car,  coming  on  Main  Street,  like  this?"  Held,  to 
call  for  a  conclusion  of  the  witness,  and  the  answer  was  properly  excluded. 

8. — Same — Speculative   Opinion. 

In  a  suit  for  personal  injuries  received  in  a  collision  at  a  railroad  crossing 
a  witness  who  had  been  sent  by  the  defendant  company  to  make  a  test  at  the 
place  of  the  collision,  after  testifying  to  the  facts  connected  with  the  experiment^ 
was  asked  to  state  "whether  or  not  it  would  be  possible  for  a  man  standing 
thirty  feet  from  the  crossing,  listening  for  the  train,  and  not  hear  it  as  it 
approached  the  crossing."  Held,  properly  excluded  as  calling  for  a  speculative 
opinion. 

4. — ^Wrongdoers — Contribution. 

Where  the  evidence  shows  that  the  negligence  of  two  independent  wrong- 
doers jointly  contributed  to  the  injuries  complained  of,  each  is  primarily  liable^ 
and  neither  is  entitled  to  judgment  over  against  the  other. 

5. — Stopping  Street  Car  and  Locomotive — Comparative  Time— Testimony. 

It  was  not  error  to  permit  an  experienced  railroad  man  to  testify  that  a 
street  car  could  be  stopped  in  much  shorter  space  than  a  locomotive  or  a  nun^ 
ber  of  cars.     The  fact  is  one  obviously  true. 

6. — ^Railway  Train  and  Street  Car — ^Right  of  Way — Custom. 

In  a  suit  growing  out  of  a  collision  between  a  railway  train  and  a  street 
car  it  was  proper  to  allow  the  railway  company  to  prove  that  it  was  the  custom 
when  a  railway  train  and  a  street  car  were  both  approaching  the  same  cross- 
ing at  the  same  time  for  the  street  car  to  stop  for  the  train. 

7. — ^Independent  Wrongdoers — Liability. 

In  a  suit  against  two  independent  wrongdoers  the  liability  of  each  de- 
pended upon  its  breach  of  the  duty  it  owed  the  plaintiff;  neither  defendant 
owed  the  other  any  duty,  and  the  court  properly  refused  to  instruct  the  juiy 
upon  the  relative  duty  of  the  defendants  to  each  other. 

8. — ^Recovery  by  Kezt  Friend — Judgment. 

In  a  recovery  by  next  friend  for  personal  injuries  to  a  minor  the  judg- 
ment should  be  that  the  minor,  by  her  next  friend,  naming  him,  recover  t£e 
amount  of  the  judgment,  for  the  sole  use  of  the  minor,  and  that  the  mon^ 
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when  paid  into  court  be  held  until  the  minor  becomes  of  full  age  or  has  a 
guardian. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

C.  H.  Yoakum,  West,  Chapman  &  West  and  Theodore  Mack,  for  ap- 
pellant St.  Louis,  S.  P.  &  T.  By.  Co.— On  an  issue  between  two  defend- 
ants sued  jointly  for  negligence,  where  the  question  is  as  to  whose  neg- 
ligence proximately  caused  a  collision,  evidence  of  an  employe  of  one 
of  flie  defendants  that  he,  standing  on  the  rear  platform  of  a  street  car, 
was  about  to  start  to  the  front  platform  and  remarked  to  a  bystander 
that  he  must  go  to  the  front  and  look  out  for  railroad  trains,  is  not  a 
part  of  the  res  gestae,  and  should  have  been  excluded,  because  his  un- 
sworn statement,  made  at  the  time,  does  not  reflect  light  upon  the  act 
of  the  motorman  or  himself  in  failing  to  use  the  high  degree  of  care  de- 
manded of  them ;  and  for  the  further  reason  that  the  declaration,  while 
illustrative  of  the  act  or  motive  in  going  forward,  are  not  illustrative 
of  his  conduct  and  acts  after  he  reached  the  front  vestibule  of  the  car, 
and  such  declarations  are  not  contemporaneous  with  the  negligent  con- 
duct complained  of  by  appellant  and  plaintiff  below.  Pt.  Worth  &  D. 
C.  Hy.  Co.  V.  Snyder  &  Dupree,  89  S.  W.  Rep.,  1019. 

Where  a  number  of  interested  witnesses  testify  on  behalf  of  their 
employer,  charged  by  a  passenger  with  negligence  in  not  using  care  to 
hear  or  see  an  approaching  freight  train,  that  they  did  not  see  or  hear  an 
approaching  freight  train,  it  is  permissible,  on  the  part  of  a  defendant 
charged  with  being  negligent  by  its  co-defendant,  to  prove  by  a  witness 
that  standing  at  the  same  place  and  under  like  circumstances  and  con- 
ditions as  were  the  witnesses  who  had  thus  testified,  he  could  hear  the 
approaching  train.  Such  evidence  is  neither  speculative  nor  an  opinion. 
12  AnL  and  Eng.  Ency.  Law  (2d  ed.),  406  et  seq.;  Burg  v.  Chicago.  R. 
I.  &  P.  Rv.,  90  Iowa,  106,  48  Am.  St.  Rep.,  419;  Byers  v.  Nashville,  C. 
&  St.  L.  Ry.,  94  Texas,  345,  29  S.  W.  Rep.,  128 ;  Chicago,  St.  L.  &  P. 
Ry.  V.  Champion  (Ind.),  32  N".  E.  Rep.,  874;  TJnderhill  on  Evidence, 
sec.  201. 

Capps  &  Cantey  and  Hanger  &  Short,  for  appellant  Northern  Texas 
Traction  Company. — In  an  action  against  two  joint  tort  feasors,  where 
one  of  said  joint  tort  feasors  is  guilty  of  intentional  wrong,  and  the  act 
of  the  other  is  not  intentional  but  merely  passive,  the  one  which  is  not 
guilty  of  any  intentional  wrong  is  entitled  to  recover  over  against  the 
one  guiltv  of  intentional  wrong  in  case  of  recovery  against  it.  Gulf, 
C.  &  S.  P.  Rv.  Co.  V.  Hathawav,  75  Texas,  558 ;  Gulf,  C.  &  S.  P.  Ry. 
V.  Galveston,  H.  &  S.  A.  Rv.,  83  Texas,  516;  94  Texas,  266;  98  Texas, 
151. 

It  is  neither  proper  nor  permissible  in  the  cross  examination  of  a 
witness  for  the  party  cross  examining  him  to  attempt  to  corroborate  and 
aid  facts  brought  out  by  such  party  or  otherwise,  favorable  to  such  party 
so  cross  examining  said  witness,  by  the  introduction  of  statements  made 
at  other  times,  and  particularly  when  such  witness  has  not  denied  having 
made  statements  not  in  accord  with  the  statements  brought  out  in  said 
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cross  examination,  and  such  statements  are  only  self-serving  and  self- 
supporting.  Thurmond  v.  State,  27  Texas  Crim.  App.,  347 ;  1  Wharton 
Ev.,  570,  571;  Wigmore  on  Evidence,  sees.  1127,  1131. 

It  is  not  permissible  to  attempt  to  establish  a  custom  by  the  absence 
of  knowledge  of  a  witness  on  a  given  subject.  Woldert  v.  Arledge,  4 
Texas  Civ.  App.,  696;  Missouri  Pacific  Ry.  Co.  v.  Porter,  73  Texas, 
307. 

The  duty  owed  by  the  traction  company  to  the  railway  company  to 
avoid  a  collision  was  not  the  same  as  that  owed  by  the  street  car  company 
to  the  plaintiff,  the  plaintiff  being  a  passenger,  but  said  duty  so  owed 
by  said  street  car  company  to  said  railway  company  was  only  ordinary 
care.  International  &  6.  N.  Ry.  Co.  v.  Dyer,  76  Texas,  161 ;  Houston, 
etc.,  Ry.  Co.  v.  Wilson,  60  Texas,  144. 

The  street  car  company  owed  no  higher  degree  of  care  to  the  railway 
company  to  avoid  a  collision  than  the  railway  company  owed  to  the 
street  car  company  to  avoid  a  collision,  that  is,  each  owed  to  the  other 
ordinary  care  in  order  to  avoid  a  collision.  '  Houston,  etc.,  Ry.  Co.  v. 
Wilson,  60  Texas,  144;  International  &  Q.  N.  Ry.  Co.  v.  Dyer,  76 
Texas.  161. 

Buck,  Cummings  £  Doyle  and  Sidney  L.  Samuels,  for  appellee. — 
The  testimony  of  the  witness  Collins  as  to  declaration  of  conductor  of 
street  car,  made  just  a  moment  prior  to  the  collision,  that  the  conductor 
must  go  through  to  the  front  of  the  car  and  look  out  for  headlights  and 
engines,  was  admissible  as  a  part  of  the  res  gestae.  The  remark  of  the 
conductor,  to  which  the  conductor  testified,  being  the  same  remark  at 
the  same  time  as  above,  was  admissible  on  the  same  ground.  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Milner,  66  S.  W.  Rep.,  574;  International  &  Q.  N. 
Ry.  V.  Anderson,  82  Texas,  516;  International  &  G.  N.  Ry.  Co.  v. 
Brvant,  54  S.  W.  Rep.,  364;  Missouri,  K.  &  T.  Ry.  Co.  v.  Moore,  59 
S.  W.  Rep.,  283. 

The  question  propounded  to  appellant^s  witness,  Davis,  by  appellant 
as  to  "When  a  street  car  is  approaching  a  crossing,  when  will  it  appear 
that  it  is  going  to  stop?  When  would  it  become  apparent  that  there 
was  danger  of  a  collision  when  the  street  car,  coming  on  Main  Street, 
like  this?'*  called  for  the  expression  of  an  opinion,  was  speculative  and 
inadmissible,  and  the  court  was  correct  in  excluding  it.  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Sweeney,  24  S.  W.  Rep.,  947 ;  Baldridge  v.  Cartrett, 
75  Texas,  631 ;  Sonnefield  v.  Mayton,  39  S.  W.  Rep.,  166. 

SPEER,  Associate  Justice. — ^This  is  a  damage  suit  instituted  by 
Helen  Caldwell,  a  minor,  through  her  next  friend,  against  Northern 
Texas  Traction  Company  and  St.  Louis  and  San  Francisco  and  Texas 
Railway  Company,  to  recover  for  personal  injuries  received  by  her  in  a 
collision  between  a  car  of  the  traction  company  and  a  train  of  the  rail- 
way company  at  a  public  crossing  in  North  Fort  Worth.  It  was  the 
same  collision  out  of  which  grew  the  case  of  St.  Louis  and  San  Fran- 
cisco Railway  Company  v.  Knowles,  decided  by  us  on  November  10, 
1906  (99  S.  W.  Rep.,  867),  which  case  see  for  a  statement  of  the  details 
of  the  accident.  It  will  be  unnecessary  to  discuss  all  of  the  assignments 
of  error  of  the  appellant  St.  Louis  and  San  Francisco  and  Texas  Rail- 
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way  Company  in  this  case,  since  most  of  the  questions  raised  were  de- 
cided in  tiie  case  referred  to.  In  the  present  case  the  plaintiiOF  recovered 
a  judgment  against  both  defendants  and  both  have  appealed. 

James,  the  conductor  of  the  traction  company^s  car  upon  which  ap- 
pellee was  riding  at  the  time  of  the  collision,  was  permitted  to  testify 
over  the  objection  of  the  railway  company,  that  before  approaching  the 
crossing  he  was  on  the  rear  platform  and  remarked  to  a  passenger,  "I 
will  go  to  the  front  and  see  that  everything  is  all  right  so  we  will  get 
across  the  railroad."  Another  witness  was  also  permitted  to  testify  that 
he  was  sitting  in  the  back  vestibule  of  the  car  on  a  stool,  and  just  as 
James,  the  conductor,  was  about  to  go  forward,  he  said  to  witness:  'T 
must  go  through  to  the  front  of  the  car  and  look  out  for  headlights  and 
engines.'^  It  is  insisted,  and  such  was  the  objection  to  the  evidence, 
that  this  constituted  no  part  of  the  res  gestae.  But  we  think  otherwise. 
If  the  remark  of  the  conductor  was  made  it  was  within  a  few  feet  of 
the  crossing,  and  within  a  few  seconds  of  the  time  when  the  accident 
occurred,  and  was,  therefore,  a  verbal  act  descriptive  of  the  conduct 
of  the  conductor  in  going  forward  to  look  for  trains.  The  very  nature 
of  the  remark  excludes  the  idea  of  fabrication. 

The  railway  conductor,  Davis,  while  upon  the  stand  was  asked,  '^When 
a  street  car  is  approaching  a  crossing,  when  will  it  appear  that  it  is 
going  to  stop?  When  would  it  become  apparent  that  there  was  danger 
of  a  collision  when  the  street  car,  coming  on  Main  Street,  like  this?" 
It  was  objected  that  this  called  for  an  opinion  of  the  witness,  and  we 
think  it  did.  The  answer  was  properly  excluded.  The  same  may  be 
said  of  the  proposed  testimony  of  the  witness  Boyd.  This  witness  and 
others  were  sent  by  the  railway  company  to  make  a  test  at  the  scene  of 
the  collision  for  the  purpose  of  testifying  in  the  case,  and  upon  the  trial 
was  asked  to  state  "whether  or  not  it  would  be  possible  for  a  man  stand- 
ing thirty  feet  from  that  crossing,  as  you  and  Mr.  Vinson  were  standing, 
listening  for  the  train,  and  not  hear  it  as  it  approached  the  crossing." 
The  witness  and  others  had  been  permitted  to  detail  every  fact  con- 
nected with  the  experiment  and  this  was  quite  as  far  as  it  was  proper 
to  permit  him  to  testify.  WTiether  or  not  it  was  possible  for  a  man  not 
to  hear  the  train  is  certainly  a  highly  speculative  opinion. 

The  following  rulings  are  made  upon  the  appeal  of  the  Northern 
Texas  Traction  Company.  The  court  committed  no  error  in  sustaining 
an  exception  to  the  traction  company^s  plea  over  against  the  railway 
company  seeking  reimbursement  in  the  event  of  its  being  held  liable 
to  the  plaintiff.  This  is  one  of  those  cases  in  which  the  liability  of 
both  wrongdoers  appears  to  be  primary  and  concurrent,  and  one  in 
which  neither  should  be  entitled  to  contribution  or  reimbursement  as 
against  the  other.  The  verdict  imports  a  finding  that  the  negligence 
of  each  of  the  appellant  companies  proximately  caused  or  contributed 
to  cause  appellee's  injuries,  and  each  is  therefore  primarily  liable.  In- 
deed, such  was  the  case  made  both  by  appellee's  petition  and  the  traction 
company's  plea  over.  (Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Nass,  94 
Texas,  255.) 

We  do  not  consider  appellant's  second  assignment  of  error,  complain- 
ing of  the  admission  in  evidence  of  a  statement  made  by  the  witness 
Beddick  on  the  day  following  the  accident  corroborating  his  statement 
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on  the  trial,  for  the  reason  that  we  do  not  know  what  objection  was 
made  and  sustained.  Neither  the  brief  nor  the  bill  of  exceptions  in  the 
statement  of  facts  informs  ns. 

There  was  no  error  in  permitting  the  witness  Davis  to  testify  that 
a  street  car  can  be  stopped  i^  a  much  shorter  space  than  a  steam  locomo- 
tive or  a  number  of  ears,  as  against  the  objection  that  it  was  a  con- 
clusion, since  the  witness  was  an  experienced  railroad  man  and  his  conr 
elusion  was  upon  a  question  about  which  he  might  properly  express  an 
opinion.  Besides,  the  fact  is  one  so  obviously  true  that  his  answer  could 
hardly  strengthen  it  before  any  intelligent  jury.  The  same  witness  was 
asked:  ^^State  whether  or  not  in  your  experience  as  a  railroad  man, 
when  a  railroad  train,  is  approaching  a  crossing  and  a  street  car  is  ap- 
proaching the  same  crossing,  so  that  it  would  appear  that  one  or  the  other 
would  stop,  you  ever  knew  the  train  to  stop  to  let  the  street  car  pass." 
To  which  he  answered,  '^o.'*  We  think  there  was  no  error  in  permitting 
this  question  and  answer.  The  witness  had  testified  to  the  general 
custom  in  this  particular,  and  the  testimony  quoted  serves  only  to  em- 
phasize the  custom  by  showing  that  the  witness  never  knew  of  an  ex- 
ception. It  is  not  proving  a  custom  by  testifying  to  isolated  instances, 
as  appellant  insists.  We  think  it  was  proper  to  allow  the  railway  com- 
pany to  prove  that  it  was  the  custom,  when  a  train  and  a  street  car  were 
both  approaching  the  crossing,  for  the  street  car  to  stop  for  the  train. 
At  any  rate,  the  objection  made  to  this  testimony  "that  the  witness  had 
shown  that  he  never  saw  the  car  until  it  had  passed  across  and  therefore 
could  not  answer  the  question,^^  was  hardly  applicable  and  was  properly 
overruled. 

The  traction  company  sought  to  have  the  court  to  instruct  the  jury 
that  as  between  themselves  that  company  owed  to  the  railway  company 
the  duty  to  exercise  such  care  to  avoid  the  collision  as  a  person  of 
ordinary  prudence  would  exercise  with  reference  to  a  similar  matter 
under  similar  circumstances.  This  was  properly  refused,  since  there 
were  really  no  issues  between  the  two  defendants.  Neither  sought  a  judg- 
ment against  the  other,  nor  owed  the  other  any  duty  whatever.  The 
liability  of  each  depended  upon  its  breach  of  the  duty  it  owed  to  the 
plaintiff  in  the  case. 

It  is  next  insisted  that  the  court  erred  in  charging  the  jury  as  to  the 
mental  pain  and  anguish  to  be  suffered  by  appellee  in  the  future,  for 
the  reason  that  there  was  no  evidence  to  warrant  such  charge,  but  we 
rule  against  appellant  upon  this  point.  It  is  unnecessary  to  detail  the 
evidence  upon  which  we  make  the  ruling,  but  there  was  testimony  tend- 
ing to  show  that  appellee  had  not  entirely  recovered  from  her  injuries, 
and  that  she  might,  and  probably  would  suffer  both  physical  and  mental 
pain  in  the  future.  Neither  do  we  find  any  fault  in  the  court^s  defini- 
tion of  proximate  cause. 

There  is  ample  evidence  in  the  record  to  support  the  verdict  of  the 
jurj',  both  as  to  the  negligence  of  these  appellants  and  the  amount  of 
damages  awarded  to  appellee.  The  judgment  of  the  District  Court  will 
be  corrected,  however,  so  as  to  direct  that  the  money,  when  paid  into 
court,  shall  be  held  until  the  minor  becomes  of  full  age.  or  has  a 
guardian.     (Texas  Central  Rv.  v.  Stewart,  20  S.  W.  Rep.,  962.) 
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As  reformed^  the  judgment  of  the  District  Court  is  in  all  things 
affirmed. 

Reformed  and  affirmed. 
Writ  of  error  refused. 


J.  B.  Wolfe  v.  Houston  Land  and  Irrigation  Compant. 

Decided  December  8,  1006. 

Landlord — Creditor — ^KarshaUing  Aiseti. 

A  landlord  (a  corporation)  leased  certain  premises  for  a  portion  of  the 
crop  of  rice  to  be  raised  thereon;  when  the  crop  was  gathered  the  landlord's 
poiiion  of  the  crop  for  rent  was  delivered  to  it,  but  an  indebtedness  due  it 
for  advances  and  supplies  was  not  paid;  a  third  party,  claiming  that  the  father 
of  the  tenant  was  the  real  owner  of  the  crop,  levied  on  a  portion  of  the  re- 
mainder of  it  to  satisfy  a  judgment  against  the  father,  and  duly  notified  the 
landlord;  the  tenant's  portion  of  the  crop,  exclusive  of  that  levied  on,  was 
amply  sufficient  to  pay  the  landlord's  clahn  for  advances  and  supplies,  but 
the  landlord  took  no  steps  to  collect  its  claim  until  after  the  tenant  had  dis- 
posed of  all  of  the  crop  left  in  his  hands,  when  the  landlord  sought  to  enjoin 
the  creditor  from  selling  the  portion  of  the  crop  seised  by  him  on  the  ground 
that  its  landlord's  lien  for  advances  and  supplies  was  superior  to  the  orator's 
claim  and  levy.  Held,  the  doctrine  of  marshalling  assets  would  apply,  and 
under  the  foregoing  facts  the  creditor  would  have  the  better  right  to  that  por- 
tion of  the  crop  seized  by  him,  provided  it  was  shown  to  be  the  property  of 
bis  debtor. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below  before 
Hon.  Blake  Dupree. 

id.  E.  Amerman,  for  appellant. — ^Where  a  landlord  has  a  lien  upon  an 
entire  crop,  and  a  judgment  creditor  has  an  execution  lien  upon  a  part 
of  the  crop,  it  becomes  the  duty  of  the  landlord,  as  soon  as  he  has  notice 
of  said  execution,  to  make  his  debt  out  of  the  balance  of  the  crop  before 
proceeding  upon  the  doubly  charged  portion,  provided  same  can  be  done 
without  serious  delay  or  inconvenience,  and  the  court  should  have  so 
charged.  Wahrmund  v.  Edgewood  Distilling  Co.,  32  S.  W.  Bep.,  227 ; 
Ohio  Cultivator  Co.  v.  People^s  Nat.  Bank,  22  Texas  Civ:  App.,  655. 

L.  B.  Moody,  for  appellee. 

GILL,  Chief  Justice. — The  Houston  Land  and  Irrigation  Company 
leased  to  B.  B.  Banta  certain  rice  lands  for  the  year  19 — ,  the  rent  being 
payable  with  part  of  tiie  crop  raised,  the  company  to  have  a  landlord's 
lien  upon  the  remainder  to  secure  the  payment  for  such  supplies  and 
advances  as  the  company  might  make  during  the  year.  The  crop  was 
made  and  threshed  and  the  company's  share  for  rent  was  duly  delivered 
to  it. 

J.  B.  Wolfe,  who  had  a  personal  judgment  against  B.  W.  Banta,  the 
father  of  B.  B.  Banta,  had  an  execution  levied  upon  121  sacks  of  the 
rice  which  remained  after  the  company  had  received  its  share  for  rent. 
At  the  time  of  the  levy  there  remained  on  hand  over  and  above  what  had 
been  paid  for  rent  between  five  hundred  and  one  thousand  sacks,  worth 
about  $3.00  per  sack.     Upon  all  of  this  the  company  had  a  lien  for 
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advances  which  amounted  to  $459.28.  At  the  time  of  the  levy  the 
company  was  notified  of  it  and  of  the  nature  of  Wolfe's  claim  and  knew 
that  in  addition  to  the  121  sacks  levied  on  there  was  ample  rice  still  in 
the  hands  of  the  lessee  out  of  which  it  could  easily  have  made  its  claim. 
It  thereafter  permitted  all  the  rice  to  be  disposed  of  except  the  121  sacks 
and  has  brought  this  suit  to  enjoin  the  sale  of  the  121  sacks  on  the 
ground  that  its  lien  for  $459.28  is  superior  to  any  claim  which  Wolfe 
may  have. 

Wolfe  levied  on  and  seeks  to  hold  the  121  sacks  as  against  E.  B.  Banta 
on  the  ground  that  E.  W.  Banta,  his  father,  is  the  real  owner.  He  seeks 
to  hold  the  rice  against  the  company  on  the  theory  that  after  notice  of 
his  claim  the  company  should  have  made  its  claim  out  of  the  remainder 
of  the  rice  in  the  hands  of  the  lessee,  and  having  failed  to  do  so  has  lost 
its  right  to  the  121  sacks  by  force  of  the  doctrine  which  permits  Wolfe 
to  force  the  company  back  on  a  fund  which  though  covered  by  the 
company's  lien  is  not  covered  by  Wolfe's.  The  latter  invokes  his  right 
to  have  the  securities  marshaled. 

The  trial  court  excluded  all  evidence  tending  to  show  that  B.  W. 
Banta  was  the  actual  owner  of  the  rice  crop  raised  by  his  son,  and 
rendered  judgment  in  favor  of  the  company.  He  seems  to  have  pro- 
ceeded upon  the  theor}^  that  the  doctrine  invoked  did  not  apply.  It  is 
obviously  true  that  the  company's  rights  as  landlord  are  no  greater  be- 
cause E.  B.  Banta  is  the  lessee  and  owner  on  the  face  of  the  lease,  and 
Wolfe's  judgment  is  against  E.  W.  Banta.  Manifestly  Wolfe  had  the 
right  to  seek  out  the  interest  of  E.  W.  Banta  and  sell  it  for  his  debt, 
subject  to  the  landlord's  right  to  fairly  enforce  his  lien  against  E.  B. 
Banta.  As  wo  arc  of  opinion  that  all  the  evidence  offered  by  Wolfe  on 
the  issue  of  ownership  was  material  upon  that  issue,  the  only  question 
to  be  determined  is  jvhether  upon  the  proof  of  ownership  in  E.  W. 
Banta  and  the  other  necessary  allegations  Wolfe  was  entitled  to  hold 
the  121  sacks  for  the  satisfaction  of  his  judgment  as  against  the  ad- 
mitted lien  of  the  company. 

We  have  been  able  to  perceive  no  reason  why  the  doctrine  of  mar- 
shalling assets  should  not  apply  to  the  situation  here  presented.  The 
company  had  a  lien  upon  nearly  600  sacks  of  rice  to  secure  its  claim 
for  $459.28.  The  rice  was  still  in  the  hand^  of  its  lessee.  Wolfe  noti- 
fied the  company  of  the  nature  of  his  claim  and  segregated  the  121  sacks 
by  the  levy.  Thereupon  there  arose  in  his  favor  a  lien  upon  the  121 
sacks  and  he  had  no  claim  upon  the  other.  A  levy  upon  the  entire  crop 
would  have  been  excessive.  The  company  having  full  notice,  Wolfe 
had  the  right  to  expect  that  it  would  make  its  claim  out  of  the  singly 
charged  fund,  leaving  the  doubly  charged  fund  to  the  satisfaction  of 
Wolfe's  judgment.  It  is  laid  down  broadly  in  19  Ency.  of  Law,  p.  1262, 
that  the  right  is  not  affected  by  the  nature  of  the  property,  and  in  effect 
at  p.  1259  that  the  nature  of  the  liens  are  immaterial.  The  rule  applies 
wherever  a  paramount  creditor  can  resort  to  two  funds,  to  only  one  of 
which  the  junior  creditor  can  resort.  6  PomeroVs  Equity,  sec.  865. 
The  only  modification  of  the  rule  that  could  possibly  be  applicable 
here  is  that  the  paramount  creditor  shall  not  be  inconvenienced,  6  Pom- 
eroy,  sec.  866.     And  the  evidence  does  not  suggest  that  such  a  conae- 
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quence  could  have  followed  had  the  compaay  pursued  its  remedy  against 
the  rice  not  levied  on. 

The  broad  rule  under  which  the  junior  creditor  is  protected  against 
the  capricious  election  of  the  paramount  lien  holder  is  said  to  be  a 
"constant  rule  of  equity  founded  in  natural  justice,  and  is  recognized 
in  every  cultivated  system  of  jurisprudence."    19  Ency.  of  Law,  1257. 

In  the  case  before  us  the  act  of  the  company  in  permitting  the  sale 
of  the  other  rice,  and  electing  to  wait  imtil  that  had  passed  into  the 
hands  of  other  pari;ies  and  then  elect  to  proceed  agaiust  the  121  sacks 
levied  on  by  Wolfe  smacks  of  inexcusible  caprice,  and  if  established 
will  give  Wolfe  the  first  right  to  the  sacks  in  controversy  if  they  are 
ahiown  to  be  the  property  of  R.  W.  Bauta.  To  this  end  he  may  intro- 
duce his  proof  of  his  debtor's  ownership,  and  court  erred  in  excluding 
it. 

The  other  assignments  are  without  merit. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Cohen  Bros.  v.  Missouri,  Kansas  &  Texas  Railway  Company  of 

Texas. 

Decided  December  3,  1906. 

1. — ^Pleading — General  Denial. 

In  a  suit  against  a  railroad  company  for  the  value  of  six  cases  of  shoes 
which  plaintiffs  alleged  they  delivered  to  defendant  for  transportation  from  B. 
to  H.,  and  which  were  never  delivered  or  accounted  for  by  defendant,  the  defend- 
ant answered  by  general  denial,  and  by  special  plea  under  oath  in  which  it  ad- 
mitted issuing  a  bill  of  lading  for  55  cases  of  shoes,  but  averred  that  in  fact  only 
49  cases  were  delivered  to  it  by  plaintiffs,  and  the  issuance  of  the  bill  of  lading 
for  55  cases  was  induced  by  the  fraud  of  the  plaintiffs.  Held,  that  by  virtue  en 
the  general  denial  evidence  was  admissible  that  the  bill  of  lading  was  issued  for 
65  instead  of  49  cases  of  shoes  through  mistake  of  defendant's  agents  and  that 
it  never  received  55  cases  from  plaintiffs. 

2. — ^BiU  of  Lading — Nature  of. 

A  bill  of  lading  is  twofold  in  character;  it  is  a  receipt  for  the  goods  and  it 
is  a  contract  to  carry  and  deliver  the  same.  In  its  character  of  receipt  it  may 
be  contradicted  like  any  other  receipt. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Norman  6.  Kittrell. 

C.  E.  and  A,  E.  Heidingsf elder  and  Hogg,  Watkins  &  Jones,  for  ap- 
pellant.— ^In  a  suit  against  a  railroad  company  for  failure  to  deliver  six 
cases  of  shoes  receipted  for  in  bill  of  lading,  the  only  defense  made  by  the 
pleadings  being  that  of  fraudulent  misrepresentations  of  shippers  in 
procuring  the  issuance  of  the  bill  of  lading,  it  is  error  for  the  court,  over 
the  objections  of  the  plaintiffs,  to  admit  testimony  of  the  defendant 
that  the  bill  of  lading  was  issued  by  reason  of  the  mistake  of  the  agent 
of  the  defendant  in  counting  the  cases  of  shoes,  there  being  no  mistake 
pleaded  in  the  case.    Arnold  v.  Jones,  26  Texas,  335;  Wells  Fargo  Ex- 
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press  V.  Puller,  23  S.  W.  Bep.,  413;  St.  Louis  S.  W.  By.  v.  Cates,  15 
Texas  Civ.  App.,  136;  Lanes  v.  Squyres,  45  Texas,  382;  Building  & 
Loan  Assn.  v.  Ham,  36  S.  W.  Bep.,  314;  Soell  v.  Fadden,  85  Texas,  187; 
Eowe  V.  Horton,  65  Texas,  89;  Bobertson  v.  Smith,  11  Texas,  211; 
Kuhlman  v.  Baker,  50  Texas,  630 ;  Smith  v.  Fly,  24  Texas,  353. 

Baker,  Boits,  Parker  &  Garwood,  for  appellee. 

BEESE,  Associate  Justice. — ^This  is  a  suit  by  Cohen  Bros.,  a  firm 
composed  of  H.  Cohen  and  W.  Cohen,  to  recover  of  the  Missouri,  Kansas 
&  Texas  Bailway  Company  of  Texas  the  sum  of  $1,314.25,  the  value  of 
six  cases  of  shoes  alleged  to  have  been  delivered  by  plaintiffs  to  defend- 
ant at  Brookshire,  Texas,  for  carriage  to  Houston,  Texas.  It  is  alleged 
that  plaintiffs  delivered  to  defendant  at  Brookshire  for  carriage  to  Hous- 
ton 55  cases  of  shoes,  and  that  when  the  car  arrived  at  Houston  the  ship- 
ment was  six  cases  short,  only  49  cases  being  delivered  to  plaintiffs.  Ite 
value  of  the  six  cases  is  alleged  to  be  $1,314.25. 

Defendant  answered  by  general  denial,  and  by  special  plea  under  oath 
admitted  the  issuance  of  the  bill  of  lading  for  55  cases  of  shoes,  with 
regard  to  which  the  following  allegations  are  made:  *'The  defendant 
admits  that  it  issued  a  bill  of  lading  for  55  cases  of  boots  and  shoes  and 
that  the  car  contained  only  49  cases  of  same  when  it  reached  Houston, 
but  says  that  there  were  not  more  than  49  cases  delivered  to  it  at  Brook- 
shire, and  that  the  reason  said  bill  of  lading  and  other  papers  were  issued 
for  55  cases  was  that  the  plaintiff  in  this  case  attempted  to  defraud  this 
defendant  and  represented  to  the  agent  at  Brookshire  falsely  and  fraudu- 
lently that  he  had  hauled  -55  cases  to  the  depot  and  placed  that  many 
cases  in  the  car  and  on  the  depot  platform,  when  in  fact  he  had  delivered 
only  49  cases  and  induced  the  said  agent  to  sign  a  bill  of  lading  for  more 
goods  than  were  delivered;  that  the  number  of  cases  actually  delivered 
to  the  defendant  at  Brook^ire  to  be  carried  to  Houston  was  49  and  not 
55  cases,  and  the  defendant  carried  and  delivered  that  number  to  plain- 
tiff/' 

Upon  trial  with  a  jury  there  was  a  verdict  for  defendant  and  from  the 
judgment  plaintiffs  appeal. 

Various  assignments  of  error  present  in  different  forms  the  proposition 
that  the  appellee  having  alleged  in  its  answer,  by  way  of  defense,  that  the 
execution  of  the  bill  of  lading  for  55  cases  of  shoes  having  been  procured 
'  by  the  fraudulent  representations  of  appellant,  appellee  diould  not  have 
been  allowed  to  prove  that  it  was  in  fact  issued  by  mistake  of  the  agent, 
and  that  there  being  no  evidence  of  fraud  on  the  part  of  appellants  in- 
ducing or  procuring  the  execution  of  the  bill  of  lading  for  a  greater 
number  of  cases  than  had  been  delivered  to  appellee,  tiie  jury  should 
have  been  instructed  to  return  a  verdict  for  appellants.  Appellants  are 
in  error  as  to  both  contentions.  In  the  first  place  appellee  could  properly, 
under  its  general  denial,  show  that  it  had  not  in  fact  received  55  cases 
of  shoes,  as  called  for  in  the  bill  of  lading,  but  only  49  cases,  which  was 
the  number  delivered  by  it  to  appellants  at  Houston.  Appellants'  cause 
of  action  was  based  upon  the  fact  that  the  55  cases  had  been  delivered 
for  shipment.  Appdiee  had  a  right  to  show,  notwithstanding  the  bill 
of  lading,  which  was  only,  in  this  respect,  a  receipt  for  the  goods,  that 
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only  49  cases  had  been  so  delivered.  This  necessarily  involved  the  fact 
that  the  bill  of  lading,  as  a  receipt  for  so  many  cases^  had  been  executed 
by  mistake.  A  bill  of  lading  is  two  fold  in  character.  It  is  a  receipt  as 
to  the  quantity  and  description  of  the  goods  shipped,  and  a  contract  to 
carry  and  deliver  the  goods  to  the  consignee  upon  the  terms  specified  in 
the  instrument.  While  it  may  not  be  varied  by  parol  evidence  (in  the 
absence  of  fraud  or  mistake)  so  far  as  it  embodies  the  terms  of  the  con- 
tracts  yeL  so  far  as  it  constitutes  a  receipt,  it  is,  like  other  receipts,  sub- 
ject to  be  contradicted  or  explained  by  proof  of  the  facts.  (4  Am.  and 
Eng.  Ency.  Law,  526;  6  Cyc,  421,  citing  cases;  House  v.  Holland,  16 
Texas  Ct.  Eep.,  644.)  The  bill  of  lading  as  a  receipt  establishes  prima 
facie  the  receipt  of  the  quantity  of  goods  named  by  the  carrier,  having 
in  that  regard  the  same  effect  as  parol  testimony  as  to  that  fact,  which 
may  be  overthrown  by  proper  evidence  contradicting  the  fact,  and  this 
may  be  done  under  the  general  denial. 

We  are  further  of  the  opinion,  however,  that  there  was  direct  evidence 
of  the  fraud,  and  also  that  the  special  plea  of  appellee  fairly  sets  up  the 
defense  of  mistake.  The  two  elements  of  fraud  on  the  part  of  appel- 
lants and  mistake  on  the  part  of  appellee's  agent  are  so  mixed  and  de- 
pendent, the  one  upon  the  other,  that  they  can  not  well  be  separated. 
The  mistake  of  the  agent  was  induced  by  the  fraud  of  the  appellants,  as 
shown  by  the  evidence.  The  agent  testified  that  six  cases  of  the  goods 
were  delivered  first  which  were  checked  off  by  him,  that  when  the  other 
43  cases  were  delivered  he  by  mistake  checked  these  six  cases  with  them 
again,  making  the  checking  show  66  cases  instead  of  49;  that  Cohen 
saw  him  count  them  into  the  car  and  he  then  asked  Cohen  how  manv 
cases  he  had,  to  which  Cohen  replied,  that  there  were  65  cases.  As  this 
corroborated  the  agent's  check  he  thereupon  made  out  the  bill  of  lading 
for  65  cases.  If,  as  the  jury  found,  there  were  in  fact  only  49  cases 
delivered,  this  statement  of  Cohen  to  the  agent  was  a  manifest  fraud, 
and  it  is  none  the  less  so  that  the  mistake  in  the  checking  had  been  made 
by  the  agent.  The  evidence  tends  to  show  that  the  mistake  of  the  agent 
was  seen  by  Cohen  and  suggested  the  false  statement  as  to  the  number 
of  cases.  ITie  evidence  both  as  to  the  mistake  and  the  fraud,  or  com- 
bined mistake  and  fraud,  was  admissible  under  the  special  plea.  The 
jury  by  their  verdict  found  that  it  was  true.  Their  conclusion  is  amply 
supported  by  the  evidence.  There  is  no  error  in  the  record,  and  the 
judgment  is  affirmed. 

Affirmed, 


Tyler  Ice  Company  v.  Coupland  &  Norman. 

Decided  December  3,  1906. 

1. — ^Unilateral  Contraet — ^Vold. 

The  contract  sued  on  was  alleged  in  plaintiffs'  petition  as  follows:  "That 
on  the  -^—  day  of  January,  1904,  they  (the  defendant)  had  made  and  entered 
into  a  verbal  contract  whereby  the  defendant  agreed  and  obligated  itself  to  fur- 
nish to  the  plaintiffs,  for  the  year  1904,  ice  at  $3.00  per  ton  free  on  board  of 
ears  at  Tyler."  Held,  that  a  special  exception  to  the  petition  on  the  ground 
that  the  contract  declared  on  was  unilateral  and  void  should  have  been  sus- 
tained. 
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2, — Contract — Recent  Agent. 

Where  the  undisputed  evidence  showed  that  the  plaintiffs  made  the  con- 
tract sued  on  with  one  who  had  recently  been  the  general  manager  for  the  de- 
fendant, but  who  had  resigned,  and  at  the  time  of  making  the  contract  was 
without  authority  to  represent  the  defendant,  and  the  defendant  had  done  noth- 
ing to  induce  the  belief  on  plaintiff's  part  that  said  party  had  authority  to  rep- 
resent it,  the  court  should  have  instructed  a  verdict  for  the  defendant. 

3. — ^Agency — ^Proof. 

Agency  can  not  be  established  by  the  admissions  or  declarations  of  the 
agent. 

Appeal  from  the  County  Court  of  Smitli  County.  Tried  below  before 
Hon.  S.  A.  Lindsey. 

Duncan  &  Lnsseter,  for  appellant. — The  contract  as  pleaded  in  this 
case  is  void  and  unenforcible  in  that  it  does  not  oblige  the  plaintiflfs  to 
purchase  any  particular  amount  of  ice  or  any  ice  whatever  from  de- 
fendant, does  not  bind  both  parties  thereto,  is  one-sided,  and  absolutely 
lacking  in  that  quality  of  mutuality  necessary  to  make  a  valid,  binding 
and  enforcible  contract.  Houston  &  T.  C.  Rv.  Co.  v.  Mitchell.  38  Texas, 
85 ;  American  Cotton  Oil  Company  v.  Kirk,  68  Fed.  Eep.,  791 :  Clark 
V.  Great  Northern  Ey.  Co.,  81  Fed.  Rep.,  282 ;  Vogel  v.  Pekoe,  30  Law 
Rep.  Ann.,  491. 

Agency  can  not  be  established  by  the  mere  declarations  of  the  agent 
himself,  and  that  being  the  only  testimony  in  the  case  even  tending  to 
show  that  Phillips  was  the  agent  of  the  defendant  at  the  time  of  the 
making  of  the  alleged  contract,  the  jury  should  have  been  instructed  to 
return  a  verdict  for  defendant.  Dieckman  v.  Weirich,  73  S.  AV.  Rep., 
1119;  Railwav  Company  v.  Allen,  94  S.  W.  Rep.,  417;  Pevton  v.  Old 
Woolen  Mills,*  91  S.  W.  Rep.,  719. 

McCord  &  Bulloch,  for  appellees. — The  court  did  not  err  in  refusing 
defendant's  special  charge  to  the  effect  that  the  jury  should  return  a 
verdict  for  the  defendant,  nor  to  the  effect  that  Phillips  was  not  shown 
to  be  the  agent  of  the  defendant  company,  for  the  agency  may  be  shown 
bv  facts  and  circumstances  although  it  is  denied  under  oath.  Pacific 
Mut.  Life  Ins.  Co.  v.  Williams,  79  Texas,  636 ;  Texas  &  P.  Rv.  Co.  v. 
Nicholson,  61  Texas,  498 ;  Hull  v.  East  Line  &  R.  R.  Ry.  Co..  66  Texas, 
621;  First  Nat.  Bank  of  Greenville  v.  Pennington,  75  Texas.  273. 

REESE,  Associate  Justice. — Coupland  &  Norman  sued  the  Tyler 
Ice  Company  in  the  County  Court  allesring  that  "on  the  —  day  of  Janu- 
arv,  1904,  thov  had  made  and  entered  into  a  verbal  contract  wherebv  the 
defendant,  the  Tyler  Ice  Company,  agreed  and  obligated  itself  to 
furnish  to  the  plaintiffs  for  the  year  1904,  ice  at  $3.00  per  ton  free  on 
board  of  cars  at  Tvler,  Texas."  This  is  a  full  statement  of  the  contract 
as  alleged  in  the  petition.  It  is  further  averred  that  on  the  faith  of  this 
contract  plaintiffs  had  made  contracts  for  the  sale  of  ice;  that  defend- 
ants failed  and  refused  to  comply  with  their  contract  and  they  had  been 
compelled  to  buy  ice  to  supply  their  needs  elsewhere  at  $4.00  per  ton, 
and  had  to  pay  a  higher  freight  rate  on  the  same  than  they  would  have 
had  to  pay  on  ice  bought  from  defendant.     It  is  further  charged  that 
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defendant  malicioiislv  and  wilfully  circulated  reports  that  plaiutiffs 
could  not  furnish  ice  and  would  soon  have  to  cease  business  and  that  by 
reason  thereof  plaintiifs  were  forced  to  suspend  business.  Damaj^cs 
actual  and  exemplary  are  claimed  in  the  sum  of  $600. 

Defendants  answered  by  general  demurrer  and  special  exceptions, 
general  denial,  and  specially  alleged  that  John  L.  Phillips,  with  whom 
plaintiffs  claimed  to  have  made  the  contract  upon  which  the  suit  was 
predicated,  did  not,  at  the  date  of  said  alleged  contract,  have  any  con- 
nection with  defendant  ice  company  nor  any  power  or  authority  to  bind 
defendant  in  anv  wav. 

Upon  trial  before  a  jury  there  was  a  verdict  for  plaintiffs  for  $203.50. 
Upon  motion  for  new  trial  by  defendant,  plaintiffs  entered  a  remittitur 
of  $100  and,  the  motion  being  overruled,  defendant  appeals. 

The  first  assignment  of  error  assails  the  ruling  of  the  court  in  not 
sustaining  appellant's  special  exception  to  the  petition  on  the  ground 
that  the  contract  pleaded  is  void  and  unenforcible  in  that  it  does  not 
obligate  the  plaintiffs  to  purchase  any  particular  amount  of  ice  or  any 
ice  whatever  is  one-sided  and  lacking  in  mutuality.  The  assignment  is 
well  taken.  The  contract  as  pleaded  is  fully  set  out  herein.  No  obliga- 
tion is  alleged  on  the  part  of  appellee  to  buy.  Nor  does  the  contract  as 
alleged  bind  appellant  to  sell  any  specified  amount  of  ice.  The  contract 
alleged  is  void  for  want  of  mutuality  and  not  enforcible  as  a  contract 
to  deliver  any  amount  of  ice.  (Houston  &  T.  C.  Rv.  v.  Mitchell.  38 
Texas,  85 ;  American  Cotton  Oil  Co.  v.  Kirk,  68  Fed.  Rep.,  791.) 

We  would  be  inclined  to  hold  that  the  contract  as  testified  to  by  L.  T. 
Norman  would  escape  these  objections,  embracing  as  it  did,  in  the  lan- 
guage of  the  witness,  "the  next  season's  ice,"  and  including  both  an  offer 
to  sell  and  an  acceptance.  The  second  assignment  of  error  presenting 
this  point  is  overruled. 

Of  the  remaining  assignments  it  will  only  be  necessary  to  notice  the 
fifth,  which  complains  of  the  refusal  of  the  court  to  give,  at  the  request 
of  appellant^  a  peremptory  instruction  to  return  a  verdict  for  the  defend- 
ant ice  company.  The  point  is  presented  under  this  assignment  that  the 
uncontradicted  evidence  shows  that  John  L.  Phillips,  with  whom  the 
alleged  contract  is  claimed  by  appellants,  in  their  testimony,  to  have 
been  made,  was  not  the  agent  of  appellant  and  had  no  authority  to  make 
the  contract  on  their  part.  This  assignment  must  be  sustained.  The 
undisputed  evidence  shows  that  the  contract,  if  made  at  all,  was  made 
by  L.  T.  Norman  for  appellees  and  John  L.  Phillips  for  appellant  on 
the  26th  or  27th  of  January,  1904,  in  the  office  of  appellant  in  Ty^ler; 
that  Phillips,  who  was  a  stockholder  in  appellant  company,  had  been, 
during  the  year  1903,  its  general  manager,  but  that  he  resigned  as 
such,  and  his  resignation  was  accepted  by  the  board  of  directors,  and  F. 
W.  Madden  elected  general  manager  and  took  charge,  succeeding  Phillips, 
on  January  6,  1904.  It  is  undisputed  that  after  this  date  Phillips  was 
not  in  fact  general  manager  or  otherwise  authorized  after  the  latter 
date  to  make  such  a  contract  as  appellees  claimed  was  made  for  the  ice 
company.  This  fact  is  fully  set  out  in  appellant's  answer.  It  is  nowhere 
claimed  by  appellees  in  their  pleadings  that  Phillips  was  held  out  by 
appellant  as  its  agent  with  authority  to  contract  for  the  sale  of  ice,  nor 
Vol.  XLIV.  CivU— 26. 
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are  any  facts  alleged  that  would  charge  appellant  with  a  ratification  of 
the  contract  if  originally  unauthorized,  or  by  way  of  estoppel.  Indeed, 
the  evidence  would  not  have  supported  such  allegations,  if  made.  The 
most  that  can  be  made  out  of  the  testimony  to  sustain  appellees'  claim, 
is  that  Norman  made  the  contract  with  Phillips  believing  that  he  was 
still  general  manager.  There  is  nothing  to  show  that  appellant  did  any- 
thing to  induce  this  belief  and  certainly  it  did  not  ratify  the  contract, 
but  on  the  contrary  promptly  repudiated  it  as  soon  as  it  was  brought  to 
its  notice.  It  is  true  that  Norman  testifies  that  Phillips  told  him,  at  the 
time,  that  he  was  general  manager,  which  is  denied  by  Phillips,  but  this 
statement,  if  made,  did  not  bind  appellant.  Agency  can  not  be  estab- 
lished by  the  admissions  or  declarations  of  the  agent. 

The  fact  that  Norman  found  Phillips  in  the  office  of  the  general  man- 
ager of  appellant  when  he  went  there  to  make  a  contract  for  the  ice, 
explains  why  Norman  assumed  that  he  was  still  general  mana^r,  as 
he  had  previously  been,  but  we  can  not  see  that  appellant  can  be  dbarged 
with  responsibility  for  this.  Nor  does  the  fact  that  Norman  found  him 
in  the  general  manager's  office  in  April  succeeding,  when  he  telephoned 
his  order  for  ice,  tend  to  show  that  he  was  still  general  manager.  No 
claim  is  made  and  no  evidence  introduced  showing  that  Phillips  ever  did 
any  act  as  general  manager  or  agent  of  the  company  after  his  resignation 
on  January  6,  except  to  make  this  sale  as  stated  by  Norman,  which, 
however,  is  strenuously  denied  by  Phillips.  Assuming  Norman's  testi- 
mony to  be  true,  it  appears  that  he  was  simply  deceived  by  appearances, 
without  fault  of  appellant.  Appellant  can  not  be  charged  with  the  con- 
sequences. The  effect  of  the  uncontradicted  evidence  is  that  Phillips  was 
not  authorized  to  make  the  contract,  if  made  by  him,  as  testified  to  by 
Norman,  and  that  such  contract  was  not  binding  on  appellant. 

The  claim  for  damages  growing  out  of  the  alleged  malicious  acts  of 
appellant  in  forcing  appellees  to  suspend  business  was  not  insisted  upon, 
but  only  damages  growing  out  of  the  breach  of  the  contract. 

The  court  should  have  instructed  a  verdict  for  defendant.  'For  this 
error  the  judgment  is  reversed,  and  as  the  evidence  appears  to  have 
been  duly  developed,  judgment  is  here  rendered  for  appellant. 

Reversed  and  rendered. 


Texas  &  New  Orleans  Railroad  Company  v.  W.  6.  Harrington. 

Decided  December  3,  1906. 

1. — ^Personal  Injuries — Contributory  Hegligrence— Charge. 

In  a  suit  by  a  husband  for  personal  injuries  to  his  wife,  where  the  charge 
of  the  court  on  the  liability  of  the  defendant  was  not  clearly  expressed  and  was 
easily  susceptible  of  the  construction  that  the  plaintiff  might  recover  notwith- 
standing the  negligence  of  his  wife,  the  cause  should  be  reversed. 

2. — Same — Cold  Coach — Charge. 

In  a  suit  by  a  husband  for  injuries  resulting  to  his  wife  from  traveling 
in  a  cold  and  uncomfortable  coach,  it  not  appearing  that  the  wife  knew  or  was 
informed  by  any  one  that  a  sleeper,  which  was  warm,  was  attached  to  the  train, 
the  wife  was  not  guilty  of  contributory  negligence  in  remaining  in  the  cold 
coach.  She  was  forbidden  by  law  to  occupy  the  n^ro  coach,  and  not  expected 
to  occupy  the  smoking  car,  although  they  were  both  warm  and  comfortable. 
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8. — Saiii»— Distinct  Causes  of  Injury — Cliarge. 

It  was  not  error  for  the  court,  in  a  suit  for  personal  injuries,  to  give  a  spe- 
cial charge  at  the  request  of  plaintiff  submitting  the  various  causes  of  injury 
alleged,  as  distinct  grounds  of  reooveiy,  although  the  court  had  in  its  main  charge 
submitted  the  combined  causes  as  ground  for  recoveiy. 

4. — ^Transfer  of  Passengers — ^Negligence. 

It  appearing  from  the  undisputed  evidence  that  it  was  about  dark  when  de- 
fendant's passengers  were  required  to  transfer  from  one  train  to  another  around 
a  wreck;  that  plaintiff's  wife  had  no  means  of  knowing  in  advance  that  the  walk- 
ing was  muddy,  or  that  the  defendant  had  failed  to  provide  dry  means  of  trans- 
fer, the  court  correctly  refused  to  charge,  as  requested  by  defendant,  that  if  the 
plaintiff,  by  the  exercise  of  care,  could  have  learned  of  the  condition  of  the 
ground  before  she  made  the  transfer,  then  she  could  not  recover  for  any  of  its 
consequences. 

5. — ConlUoting  Testimony — ^Failure  to  Produce  Evidence. 

The  evidence  being  conflicting  as  to  the  negligence  of  the  defendant  in  pro- 
viding food  for  plaintiff's  wife  during  the  delay  of  the  train,  and  the  circum- 
stances under  which  it  was  supplied  to  the  other  passengers,  it  was  error  for  the 
court  to  exclude  the  admission  of  the  plaintiff's  wife  that  there  were  two  other 
ladies  on  the  same  train,  and  she  knew  where  they  lived,  but  had  neglected  to 
take  their  testimony. 

6. — Cause  of  Illness — ^Hearsay. 

The  defendant  offered  to  prove  by  the  doctor  who  waited  on  plaintiff's  wife 
that  he  told  plaintiff's  wife  that  her  rheumatism  was  not  caused  by  the  exposures 
of  her  trip,  and  advised  her  not  to  sue.  Held,  the  doctor's  opinion  expressed  to 
the  wife  was  incompetent  testimony,  though  his  opinion  as  an  expert  to  the  same 
effect  was  admissible  in  the  form  of  dired;  testimony. 

7. — Preponderance  of  Evidence — Number  of  Witnesses — Cliarge. 

The  court,  in  charging  on  the  burden  of  proof,  added  that  "the  greater  number 
of  witnesses  does  not  of  itself  determine  the  preponderance  of  the  evidence." 
Held,  misleading. 

8. — ^Improper  Argument. 

Remarks  of  counsel  for  plaintiff  considered,  and  held  prejudicial  to  defend- 
ant and  cause  for  reversal. 

9. — Opportunity  to  Procure  Food — ^Duty  of  Kailroads  to  Passengers. 

It  is  the  duty  of  railroad  companies  to  use  due  care  to  furnish  opportunity 
to  purchase  food  when  its  passengers  are  delayed  by  a  wreck,  especially  if  due 
to  the  company's  fault;  and  in  doing  this  they  must  consider  the  sex,  age,  phy* 
sical  condition  and  actual  environments  of  each  passenger.  Reasonable  provision 
for  men  alone,  and  others  in  average  physical  condition,  would  not  be  sufficient. 
It  is  otherwise  as  to  regular  meals. 

10. — ^Duty  to  Carry  Promptly. 

It  is  the  duty  of  railroad  companies  to  carry  their  passengers  promptly. 

Appeal  from  the  District  Court  of  Nacogdoches  County.  Tried  below 
before  Hon.  James  I.  Perkins. 

Baker,  Bolts,  ParJcer  &  Garwood,  and  Blount  &  Oarrison,  for  appel- 
lant.— TTie  charge  is  erroneous  and  prejudicial,  because  it  instructs  the 
jury  that  the;  failure  upon  the  part  of  plaintiff's  wife  to  go  into  one  of 
the  other  coaches  for  warmth  or  comfort  was  not  negligence,  the  ques- 
tion of  negligence  or  not  being  one  of  fact  for  the  jury,  and  not  a  ques- 
tion of  law  for  the  court.    St.  Louis  &  S.  W.  By.  v.  Dolan,  8  Texas  Ct. 
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Rep.,  783;  Gulf,  C  &  S.  F.  Ry.  v.  Greenlee,  70  Texas,  562;  Missouri 
Pac.  Ry.  V.  T^ee,  70  Texas,  501. 

Plaintiff's  wife  was  bound  to  use  her  sense  of  sight  and  feeling,  and 
had  no  right  to  close  her  eyes  and  go  out,  blindly  relying  upon  presump- 
tions-which  were  refuted  by  the  physical  conditions  surrounding  her. 
St.  lionis  &  S.  W.  Ry.  v.  Dolan,  8  Texas  Ct.  Rep.,  783;  Texas  &  P.  Ry. 
V.  Ball,  96  Texas,  625. 

The  charge  is  erroneous  and  prejudicial,  because  it  instructs  the  jury 
that  the  defendant  was  under  the  duty  of  exercising  greater  care  to 
provide  a  lady  passenger  an  opportunity  to  obtain  food  than  in  the  case 
of  other  passengers.     Dobbins  v.  Missouri,  K.  &  T.  Ry.,  91  Texas,  62. 

The  physical  conditions  were  as  open  and  patent  to  plaintiff's  wife 
as  they  were  to  the  conductor.  Having  the  right  to  transfer  or  return 
to  Nacogdoches,  she  chose  the  former.  The  choice  made  was  so  opposed 
to  the  conduct  of  a  person  of  ordinary  prudence,  situated  as  appellee's 
wife  was,  that  reasonable  minds  can  reach  but  the  one  conclusion — ^that 
of  negligence,  which  precluded  recovery  for  such  damages  as  resulted 
from  the  transfer.  Ft.  Worth  Stock  Yards  Co.  v.  Whittenberg,  9  Texas 
Ct.  Rep.,  108. 

If,  by  reason  of  the  delay  incident  to  the  wrecked  freight  train,  the 
coach  to  which  Mrs.  Harrington  was  transferred  became  cold,  on  account 
of  the  fact  that  during  the  time  consumed  in  making  the  transfer  the 
fire  in  the  stove  died  down  and  the  doors  had  been  left  open,  or  the  stove 
became  out  of  fix,  or  the  coal  exhausted,  it  was  Mrs.  Harrington's  duty 
to  have  exercised  reasonable  care  to  lessen  the  injury  and  suffering  which 
the  conditions  were  likely  to  occasion  her.  If  she  was  suffering  from  the 
cold,  she  should  have  first  made  complaint  to  the  conductor,  and  in  the 
event  of  his  failure  to  remedy  the  conditions,  she  should  then  have  gone 
to  another  coach  or  sleeper,  to  which  she  might  have  had  access  at  a 
small  cost,  and  then  made  claim  for  the  increased  cost  of  her  transporta^ 
tion.  Trinity  &  S.  Ry.  v.  O'Brien,  18  Texas  Civ.  App.,  692;  Gulf,  C. 
&  S.  P.  Ry.  V.  Mannewitz,  70  Texas,  76 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Coon, 
69  Texas,  *^730. 

Mrs.  Harrington's  means  of  information  and  knowledge  as  to  the  con- 
ditions of  the  weather,  were  equal  to  those  of  the  conductor,  and  under 
the  facts  in  evidence,  the  denial  of  such  knowledge  must  be  held  in- 
credible as  matter  of  law.  Texas  &  P.  Ry.  v.  Ball,  96  Texas,  625 ;  Dolfini 
V.  Erie  Rv.,  70  N".  E.  Rep.,  68 ;  35  A.  &  E.  Rv.  Cas.,  N.  S.,  293 ;  Gulf, 
C.  &  S.  F.  Ry.  V.  Wilson,  1  Texas  Ct  Rep.,  135. 

Where  there  are  a  greater  number  of  witnesses  testifying  in  behalf 
of  the  defendant  upon  an  issue  material  to  recovery  by  tiie  plaintiff,  it 
is  prejudicial  error  to  instruct  the  jury  that  by  a  preponderance  of  the 
evidence  is  not  meant  a  greater  number  of  witnesses.  St.  Louis  &  S.  W. 
Ry.  V.  Smith,  2  Texas  Ct.  Rep.,  823. 

E.  B,  Lewis  and  June  C.  Harris,  for  appellee. 

GILL,  Chief  Justice. — W.  G.  Harrington  brought  this  suit  against 
the  Houston  East  &  West  Texas  Railroad  Company  to  recover  damages 
for  injuries  alleged  to  have  been  suffered  by  his  wife  while  a  passenger 
on  one  of  defendant's  trains  and  ieing  due  to  the  negligence  of  defend- 
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ant  in  failing  to  heat  its  coach,  in  failing  to  furnish  her  a  reasonably 
safe  and  comfortable  means  of  transfer  from  one  of  its  trains  to  another 
at  a  point  where  a  wreck  had  occurred  and  in  failing  to  furnish  her  a 
reasonable  opportunity  to  procure  food  during  a  journey  from  Nacog- 
doches to  Dallas,  lasting  about  twenty-two  hours. 

The  defendant  answered  by  general  denial  and  special  pleas  of  con- 
tributory negligence,  the  nature  of  which  will  be  disclosed  in  their 
proper  connection. 

There  was  a  verdict  and  judgment  for  $2,500  in  favor  of  plaintiff, 
and  the  defendant  company  has  appealed. 

The  facts  are  substantially  as  follows:  On  February  3,  1905,  at  5:30 
in  the  morning  the  plaintiff^s  wife  purchased  a  ticket  and  took  passage 
at  Nacogdoches,  Texas,  on  one  of  defendant's  passenger  trains  destined 
for  Dallas.  The  train  proceeded  on  its  way  until  it  reached  a  point 
about  214  or  3  miles  from  Nacogdoches,  where  its  further  progress  was 
obstructed  by  a  wreck.  The  train  was  due  at  Dallas  at  11:55  a.  m. 
The  weather  was  cold  when  plaintiff  boarded  the  train  that  morning 
and  she  took  such  wraps  as  she  thought  she  would  need.  She  had  with 
her  a  baby  in  arms  and  a  suit  case  and  box.  When  the  train  stopped  at 
the  wreck  it  remained  at  or  near  that  point  until  five  o'clock  that  after- 
noon. About  noon  the  plaintiff  having  become  hungry  and  impatient 
asked  the  conductor  to  back  the  train  to  Nacogdoches,  that  point  being 
in  sight  from  where  the  train  then  was.  The  conductor  declined  on  the 
ground  that  he  had  orders  to  hold  the  train  where  it  was.  During  the 
day  the  train  operatives  arranged  for  dinner  for  the  passengers  at  a 
fa4i  house  two  or  three  hundred  yards  from  the  train,  but  it  was  raining 
and  sleeting  so  plaintiff  being  encumbered  with  her  baby  did  not  go. 
Nor  did  she  request  either  the  train  operatives  or  any  of  the  passengers 
to  bring  her  food.  Shfe  took  no  food  with  her  on  the  journey  as  the  train 
was  due  at  Dallas  before  noon. 

About  five  o'clock  that  evening  the  passengers  were  transferred  from 
that  train  to  one  on  the  opposite  side  of  the  wreck  in  order  that  they 
might  continue  their  journey  in  the  direction  of  Dallas.  It  was  about 
dark,  the  weather  had  become  very  cold  and  it  was  sleeting.  In  order 
to  get  to  the  Dallas  train  the  passengers  had  to  walk.  The  ground  was 
wet  and  at  some  points  the  mud  was  over  plaintiff's  wife's  shoes.  As  a 
consequence  she  got  her  feet  very  wet.  Two  of  the  passengers  aided 
her  in  making  the  transfer,  one  carrying  her  baby,  the  other  her  baggage. 
Instead  of  making  the  transfer  she  could  have  returned  to  Nacogdoches 
as  the  train  she  left  was  backed  to  that  point  and  this  she  knew  would  be 
done.  When  she  decided  to  make  the  transfer  she  did  not  know  what 
means  the  defendant  had  provided  for  the  transfer  and  did  not  know 
that  she  would  have  to  walk  through  mud  and  water  deep  enough  to  wet 
her  feet 

When  she  got  into  the  other  coach  she  found,  according  to  her  testi- 
monv,  that  the  fire  had  about  died  out  and  the  coach  was  cold.  She  asked 
the  conductor  to  have  a  fire  made,. but  received  no  reply.  Thereafter 
she  asked  the  porter  and  he  told  her  the  coal  was  out,  but  they  would 
get  some  when  they  reached  Jacksonville.  When  they  passed  that  point 
she  again  reminded  the  porter  and  was  told  that  they  had  not  had  time 
to  get  the  coal.    She  then  spoke  again  to  the  conductor  and  he  told  her 
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the  stove  was  "no  good."  She  remained  in  the  cold  coach  nntil  they 
reached  Dallas  at  three  o^clock  next  morning  and  suflfered  much  from 
cold,  also  from  lack  of  food.  She  had  to  use  her  wraps  to  keep  the  child 
warm.  The  coach  was  old  and  the  cold  wind  came  through  the  ill-fitting 
windows.  There  is  testimony  tending  to  show  that  as  a  consequence  of 
her  exposure  in  the  cold  coach  and  her  wet  feet  she  contracted  a  severe 
rheumatism  in  her  muscles  and  joints  which  has  put  her  on  crutches  and 
rendered  her  a  permanent  sufferer  and  cripple. 

On  the  question  of  opix)rtunity  to  procure  food  at  Athens,  an  eating 
point  on  defendant's  line  which  the  train  reached  that  night  about  10 
o^clock,  the  proof  shows  that  the  eating  house  was  about  fifty  j^ards  from 
the  train  and  that  other  passengers  ate  at  that  point.  PlaintifiPs  wife 
did  not  go  on  account  of  the  baby  and  the  fact  that  it  was  raining,  nor 
did  she  send  for  any  food  or  request  any  one  to  bring  her  food. 

The  appellant  undertakes  to  present  many  assignments  of  error.  It  is 
not  necessary  that  we  shall  dispose  of  each  of  them  in  detail.  Several  of 
them,  however,  require  extended  notice. 

The  following  portion  of  the  court's  charge  is  assailed  as  error: 

'^The  defendant  company  is  responsible  to  the  plaintiff  for  an  injury, 
such  as  here  complained  of,  which  his  wife  may  have  received,  if  its 
negligence,  or  the  negligence  of  its  agents  or  servants,  to  use  the  degree 
of  care  and  caution  above  set  forth,  was  the  primary,  direct  and  proxi- 
mate cause  of  the  injury,  although  there  may  have  been  negligence  also 
on  the  part  of  the  plaintiff's  wife,  unless  it  appears  tliat  under  the  cir- 
cumstances of  the  case  she  could,  bv  the  exercise  of  ordinarv  care,  have 
avoided  the  consequences  of  the  negligence  of  the  defendant  or  its 
agents,  keeping  in  view  the  nile  or  standard  hereinbefore  laid  down/' 

The  objections  urged  are  that  it  assumes  the  injuries  to  have  been 
proven,  that  it  is  confusing,  meaningless  and  unintelligible,  and  that  it 
is  erroneous  in  that  it  instructs  the  jury  that  the  plaintiff  may  recover 
notwithstanding  the  plaintiff's  wife  may  have  also  been  guilty  of  neg- 
ligence. It  is  certainly  true  that  the  meaning  of  the  court  is  not  clearly 
expressed  and  that  the  charge  is  easily  susceptible  of  the  construction 
that  the  plaintiff  may  recover  notwithstanding  the  negligence  of  his 
wife.  It  was  perhaps  proper  for  the  court  under  the  facts  to  charge 
the  jury  that  though  the  plaintiff's  wife  may  have  been  negligent,  yet 
if  her  want  of  care  did  not  contribute  to  her  injuries  she  might  still 
recover.  But  the  charge  is  not  so  framed  and  we  think  the  assignment 
should  be  sustained. 

There  was  evidence  tending  to  show  that  the  smoking  coach  and  the 
colored  coach  were  warm  and  comfortable  and  that  a  sleeper  was  at>- 
tached  to  the  train  which  was  also  warm.  It  was  not  shown  that  plain- 
tiff's wife  knew  of  the  fact  that  there  was  a  sleeping  car  attached  to  the 
train  or  that  the  other  two  coaches  were  warm.  Nor  that  anv  one  in 
answer  to  her  complaints  as  to  the  cold  car  told  her  to  go  into  other  cars 
because  they  were  warm  or  for  any  reason.  The  law  forbade  her  to  go 
into  the  negro  coach  and  it  is  a  matter  of  common  knowledge  that  ladies 
are  not  expected  to  occupy  the  smoking  car.  Upon  this  state  of  facts 
the  court  withdrew  from  the  jury  the  issue  of  contributory  negligence 
*  on  her  part  in  failing  to  go  into  another  coach.    We  are  of  opinion  that 
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upon  the  record  as  it  stands  there  was  no  error  in  this  and  the  assign- 
ment presenting  the  point  is  ovemiled. 

The  court  charged  the  jury  in  substance,  at  the  request  of  plaintifE, 
that  if  the  defendant  was  negligent  either  in  failing  to  back  the  train  to 
Nacogdoches  in  the  first  instence  or  otherwise  providing  food  for  plain- 
tiffs wife,  or  iu  the  matter  of  the  transfer,  or  in  the  matter  of  the  cold 
and  uncomfortable  car,  and  such  negligence  was  the  proximate  cause  of 
the  injuries,  if  any,  to  find  for  plaintiff.  Appellant  here  complains  that 
it  is  but  a  repetition  of  the  main  charge  upon  these  points.  This  objec- 
tion is  not  t^able.  The  court  had  submitted  the  combined  causes  as  a 
ground  for  r  recovery  and  the  plaintiff  by  this  charge  sought  to  have  the 
various  causes  submitted  as  distinct  grounds  of  recovery.  In  view  of 
another  trial,  however,  we  call  attention  to  the  fact  that  there  is  no  evi- 
dence that  lack  of  food  caused  the  rheimiatism  which  was  the  wife's 
principal  injury.  The  recovery  for  lack  of  food  under  the  facts  and 
standing  alone  could  only  be  for  the  consequent  discomfort.  No  per- 
manent evil  consequence  is  even  hinted  at.  It  may  be,  however,  that  the 
lack  of  food  for  so  many  hours  rendered  her  more  susceptible  to  cold 
and  if  allegations  as  to  the  cold  car  are  established  may  be  considered  by 
the  jury  in  connection  therewith. 

lie  defendant  requested  a  charge  to  the  effect  that  if  plaintiff  by  the 
exercise  of  care  could  have  learned  of  the  condition  of  the  ground  before 
she  made  the  transfer  then  she  can  not  recover  for  any  of  its  consequences. 
The  evidence  is  undisputed  that  it  was  about  dark  when  the  transfer  was 
undertaken;  that  the  plaintiff  had  not  been  over  the  ground  and  had  no 
means  of  knowing  in  advance  the  condition  of  the  ground  or  anything 
more  than  the  state  of  the  weather.  She  had  no  means  of  learning  in 
advance  that  the  company  had  failed  to  provide  a  dry  means  of  transfer. 
We  think  the  court  charged  correctly  upon  the  point  and  did  not  err  in 
refusing  the  requested  charge. 

With  reference  to  the  exclusion  of  testimony  that  there  were  two  other 
ladies  on  the  first  coach,  that  plaintiff  knew  where  they  resided  and  had 
not  called  them  as  witnesses,  the  plaintiff  being  content  to  rely  alone 
upon  the  testimony  of  his  wife,  we  are  of  opinion  that  in  view  of  the 
fact  that  the  two  ladies  did  not  make  the  transfer  it  is  perhaps  imma^ 
terial ;  but  as  the  failure  to  provide  food  to  plaintiff  during  the  day  and 
the  circumstances  under  which  it  was  supplied  generally  are  issues  upon 
which  there  is  some  conflict,  we  are  inclined  to  think  the  evidence  should 
have  been  admitted  for  the  reasons  urged  by  appellant. 

The  defendant  offered  to  prove  by  Dr.  Graham  (the  physician  who 
treated  plaintiff's  wife  after  she  reached  Dallas)  that  she  consulted  him 
as  to  the  cause  of  her  rlieumatism.  That  he  advised  her  it  was  not  due 
to  the  hardships  of  her  trip  and  advised  her  not  to  sue.  On  objection 
of  plaintiff  the  evidence  Was  excluded  and  defendant  complains.  The 
evidence  was  properly  excluded.  The  doctor's  opinion  expressed  to  her 
was  clearly  hearsay.  His  opinion  as  a  medical  expert  was  admissible  in 
the  form  of  direct  testimony  from  him  and  could  derive  no  legitimate 
force  from  the  fact  that  it  had  been  previously  expressed  to  her. 

The  court  in  charging  upon  the  burden  of  proof  added  that  "the 
greater  number  of  witnesses  does  not  of  itself  determine  the  preponder- 
ance of  the  evidence."    In  view  of  the  fact  that  the  judgment  must  be 
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reversed  upon  other  grounds  we  do  not  determine  whether  under  the 
facts  of  this  case  the  charge  complained  of  was  harmful  to  appellant. 
Such  comments,  however,  while  sound  in  law,  are  likely  to  prove  mis- 
leading and  have  been  uniformly  condemned.  (St.  Louis  S.  W.  Ry.  v. 
Smith,  2  Texas  Ct.  Eep.,  823,  and  authorities  cited.) 

Evidence  was  offered  by  plaintiff  and  admitted  over  objection  after 
the  case  was  closed  and  argument  begun.  It  was  offered  in  view  of 
certain  positions  taken  in  argument  by  counsel  for  defendant  which 
could  not  well  have  been  foreseen.  We  incline  to  the  opinion  that  the 
court  did  not  abuse  his  discretion  in  hearing  the  evidence.  As  this 
incident  of  the  trial  is  not  likely  to  be  repeated  we  make  no  furi;her 
comment. 

In  his  concluding  argument  to  the  jury  one  of  plaintiff's  counsel, 
after  commenting  upon  the  fact  that  defendant's  counsel  had  asked  the 
plaintiff's  wife  and  one  other  whether  she  had  not  recently  been  shopping 
without  her  crutches,  and  receiving  a  negative  answer  pursued  the  in- 
quiry no  furi^her,  proceeded  to  use  the  following  language: 

^^I  knew  what  Mrs.  Harrington's  answer  would  be,  and  I  knew  that 
he  would  not  prove  by  any  witnesses  that  she  had  not  told  the  truth. 
I  knew  that,  when  she  said  she  was  lame  and  suffering,  that  no  man 
could  prove  by  a  reputable  witness  to  the  contrary.  Mr.  Garrison  made 
fun  of  her  crutches,  laughed  at  her  lameness,  made  a  comedy  out  of 
those  medicine  bottles,  and  tried  to  make  you  believe  that  she  was  put- 
ting on,  and  practicing  a  fraud  upon  the  railroad  company.  Gentlemen, 
she  is  my  neighbor;  yes,  she  is  my  wife's  neighbor.  I  wish  you  knew 
this  woman  as  I  know  her.  If  you  did,  you  couldn't  be  made  to  laugh  at 
her  distress;  you  could  not  be  made  to  believe  that  she  was  shamming 
lameness,  and  that  she  was  swearing  a  lie  before  this  court  and  jury. 
You  would  then  know,  instead  of  being  a  sufferer  in  distress,  that  she 
administered  to  the  suffering  and  distressed  at  the  midnight  hour. 
That  those  crippled  feet  were  always  swift  to  respond  to  the  cry  of 
distress.  Do  you  believe  that  a  woman  who  could  keep  house,  do  her  own 
cooking,  attend  to  her  children,  and  take  in  sewing,  and  bake  bread  and 
sell  it  to  help  her  husband,  would  be  guilty  of  such  a  crime?" 

The  language  was  excepted  to  at  the  time  and  the  court  refused  to 
interfere.  The  action  of  counsel  and  the  court  is  here  complained  of  as 
error,  and  we  think  the  complaint  well  founded.  The  matter  com- 
plained of  was  not  argument,  but  testimony  unsworn  and  inadmissible 
if  offered  in  the  due  course  of  the  trial.  It  was  in  its  verv  natoie 
prejudicial  'since  it  served  in  a  way  not  allowable  under  the  rules  of 
evidence,  and  certainly  not  in  argument,  to  bolster  up  the  character  of 
plaintiff's  wife  as  a  witness  and  to  support  her  testimony.  With  the 
evidence  sharply  conflicting  at  every  point  this  error  alone  will  require 
a  reversal  of  the  judgment.  The  rules  contemplate  that  counsel  should 
confine  his  argument  to  matters  within  the  record  and  counsel  who 
desire  a  valid  judgment  should  be  careful  to  observe  them. 

The  language  complained  of  in  the  twenty-sixth  assignment  does  not 
receive  our  approval,  but  it  does  not  influence  the  disposition  of  this 
appeal.  The  same  may  be  said  of  the  language  complained  of  in  the 
twenty-seventh,  twenty-eighth  and  twenty-ninth  assignments.     Counsel 
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should  observe  the  rules  governing  argument  and  the  proprieties  of 
debate. 

In  describing  the  conduct  of  appellant's  train  operatives  upon  which 
the  cause  of  action  was  predicated,  it  was  referred  to  in  the  pleadings  as 
"gross  negligence  and  willful  and  indifferent  conduct."  No  damages 
were  asked  upon  such  a  theory  and  the  trial  court  ignored  the  allega- 
tions as  surplusage.  There  was  no  material  error  therefore  in  overruling 
the  exceptions  addressed  to  that  feature  of  the  petition. 

With  reference  to  the  assignments  addressed  to  the  parts  of  the  charge 
defining  the  duty  of  the  defendant  to  give  their  passengers  a  reasonable 
opportunity  to  procure  food,  we  are  of  opinion  the  court  charged  the 
jury  inaccurately  but  upon  a  correct  theory.  It  seems  to  us  that  without 
regard  to  the  question  of  meals  at  regular  eating  stations  it  is  the  duty 
of  the  company  to  use  due  care  to  furnish  opportunity  to  purchase  food 
where  the  passengers  are  delayed  by  a  wreck,  especially  if  due  to  the 
company^s  fault  As  an  illustration  of  the  justness  of  this  rule  take  the 
plaintiff's  case.  His  wife  boarded  defendant's  train  with  a  reasonable 
expectation  of  reaching  her  destination  by  noon  according  to  defendant's 
own  schedule.  She  was  justified  for  this  reason  in  failing  to  take  food 
with  her.  When  her  train  was  delayed  beyond  the  usual  hour  for  meals 
it  was  the  duty  of  the  company  to  exercise  the  degree  of  care  generally 
due  to  passengers  to  give  her  a  reasonable  opportunity  to  procure  food, 
taking  into  consideration  her  sex  and  her  actual  environments.  Sick 
and  aged  persons  and  delicate  women,  if  their  condition  be  known,  are 
said  to  be  entitled  to  greater  consideration  at  the  hands  of  the  company 
than  those  able  to  care  for  themselves.  (11  Law  Rep.  Ann.,  367,  note; 
5  Ency.  of  Law,  538,  note  564.)  It  will  not  do  to  hold  that  a  reasonable 
provision  for  men  would  answer  for  women  in  such  a  case  any  more  than 
to  hold  that  a  cripple  who  had  been  placed  on  a  train  for  a  short  journey 
easily  accomplished  between  meals  could  be  ignored  and  allowed  to  suffer 
for  food  on  account  of  a  vn^eck  and  delay,  on  the  ground  that  food  was 
in  reach  of  those  of  average  physical  condition.  If  the  delay  was  the 
fault  of  the  company  it  was  a  breach  of  its  duty  to  carry  promptly.  It 
therefore  devolved  on  the  company  to  see  that  no  consequences  of  injury 
or  discomfort  should  flow  to  its  passengers  which  the  company  might 
reasonably  prevent,  and  hunger  was  one  of  these.  On  the  duty  to  carry 
promptly  see  5  Am.  and  Eng.  Ency.  of  Law,  585. 

On  the  other  hand,  a  passenger  can  not  recover  upon  this  ground 
if  it  appears  that  she  could  by  preferring  a  request  either  to  the  employes 
or  fellow  passengers  have  procured  such  food  as  she  needed.  Nor  do 
we  think  the  company  would  be  required  to  provide  against  the  peculiar 
environment  of  the  individual  passenger  at  regular  eating  stations. 
If  one  crippled  or  infirm  undertakes  a  journey  which  he  knows  will  be 
of  such  length  as  to  extend  beyond  the  meal  hours  he  must  provide  him- 
self with  food  for  he  also  knows  that  he  can  not  walk  or  safely  get  on 
and  off  a  train  unassisted.  We  are  of  opinion  that  at  regular  eating 
stations  when  the  train  is  on  time  the  company's  duty  is  discharged  when 
it  exercises  the  proper  care  to  furnish  an  opportunity  to  those  in  ordinary 
physical  condition  to  procure  food  for  tiiemselves.  The  infirm  must 
procure  such  food  through  others.  It  would  not  ordinarily  be  the  duty 
of  the  company  to  convey  it  to  them. 
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Becurring  directly  to  the  case  at  hand,  if  the  delay  was  the  fault  of 
the  company  and  the  plaintifPs  wife  was  not  at  fault  in  failing  to  pro- 
cure food  during  the  day  at  the  point  of  dday,  then  the  du^  of  the 
company  remained  undischarged.  She  was  still  hungry  without  her 
fault  and  the  occasion  for  her  hunger  could  not  have  been  foreseen  by 
her.  Therefore,  if  by  reason  of  her  environment  and  the  inclement 
weather  she  was  justified  in  remaining  on  the  train  when  it  stopped  at 
Athens  for  food,  the  company  was  not  released  by  the  mere  fact  tiiat  the 
food  was  within  reasonable  reach  of  the  average  passenger.  But  here 
also  arose  a  duty  on  her  part  to  exercise  care,  and  if  by  bo  doing  she 
could  have  procured  food  the  company  would  not  have  been  liable  for  her 
continued  discomfort  from  that  cause. 

There  is  a  remarkable  paucity  of  decision  upon  the  point,  but  we 
believe  the  rules  we  have  announced  come  fairly  within  well  recognized 
principles  controlling  the  reciprocal  duties  of  tiie  parties  under  similar 
circumstances. 

The  other  assignments  are  overruled  without  detailed  discussion.  For 
the  errors  indicated  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Houston  &  Texas  Central  Eailroad  Company  v.  C.  L.  Anderson. 

Decided  December  4,  1006. 

1. — ^Derailment — ^No  HegUsrenoe. 

In  a  case  of  the  derailment  of  a  railroad  train  at  a  switch,  evidence  con- 
sidered, and  held  not  to  raise  an  issue  of  negligence  on  the  part  of  the  railroad 
company. 

2. — Same — ^Damage  by  Petroleum — ^Negligenoe. 

Where  the  wreck  of  a  freight  train  was  not  caused  by  the  negligence  of  de- 
fendant company  it  was  not  required  to  delay  the  repair  of  its  track  and  the 
protection  of  its  own  property  to  prevent  the  flow  of  oil  from  can  in  the  tiain 
upon  the  land  of  an  adjacent  owner;  but  where  there  was  evidence  that,  after 
the  wreck  was  repaired,  the  oil  continued  to  flow  several  days  from  the  overturned 
cars  onto  plaintiff's  land,  the  issue  of  negligence  in  this  respect  was  properly 
submitted  to  the  jury. 

3. — Incompetent  Testimony — ^Harmless. 

When  incompetent  tesiimony  has  been  admitted,  and  the  jury  are  afterwards 
instructed  not  to  consider  it,  its  admissions  will  be  regarded  as  harmless. 

4. — ^AUegata  and  Probata. 

In  a  suit  for  damage  to  a  water  tank,  and  not  to  the  land  on  which  it  is 
situated,  evidence  of  the  value  of  the  land  before  and  after  the  injury  is  inad- 
missible. 

Appeal  from  the  County  Court  of  Waller  County.  Tried  below  before 
Hon.  J.  D.  Harvey. 

Andrews,  Ball  &  8ireetm,an,  for  appellant. — ^The  court  erred  in  re- 
fusing to  give  in  charge  to  the  jury  the  special  instruction,  requested  by 
the  defendant,  which  is  as  follows :  "In  this  case  you  are  instructed  that 
the  evidence  is  not  sufficient  to  sustain  a  finding  that  the  defendant  was 
negligent,  and  that  the  damage  sustained  by  plaintiff  was  the  proximate 
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result  of  such  n^ligence,  and  you  are  therefore  instructed  to  return  a 
verdict  for  the  defendant/'  Missouri  Pacific  Ey.  Co.  v.  Platzer,  73  Texas, 
123;  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Blohn,  73  Ttexas,  637;  Galveston,  H. 
&  S.  A.  Ey.  Co.  V.  Lewis,  26  S.  W.  Eep.,  294;  Galveston,  H.  &  S.  A. 
By.  Co.  V.  Sullivan,  42  S.  W.  Eep.,  668. 

There  being  no  allegation  to  support  the  introduction  of  evidence 
showing  the  cost  of  the  dam,  it  should  have  been  excluded.  Moore  v. 
Kennedy,  81  Texas,  147. 

J.  V,  Meek,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellee  against 
appellant  to  recover  damages  alleged  to  have  been  caused  by  an  overflow 
of  oil  from  appellant's  right  of  way  on  to  appellee's  premises. 

Plaintiff  alleged  that  by  reason  of  the  defendant's  negligence  in  the 
maintenance  of  its  track,  and  by  reason  of  its  negligence  in  the  operation 
and  handling  of  its  trains,  a  train  carrying  a  number  of  cars  of  fuel  oil 
left  the  track  and  was  overturned,  the  oil  therefrom  running  down  into 
plaintiff's  tank  in  large  quantities,  killing  the  fish  and  making  it  nec- 
essary to  cut  the  dam  holding  the  water  in  said  tank  that  the  oil  might 
escape.  In  addition  to  the  destruction  and  damage  to  his  tank  and  fish 
plaintiff  claimed  damage  for  the  loss  of  a  place  from  which  he  might 
water  his  cattle;  the  loss  of  two  milch  cows  and  injury  to  a  third  from 
drinking  the  oil;  loss  arising  from  the  expense  of  keeping  up  his  cattle 
and  feeding  them  for  a  period  of  fifteen  days,  there  being  no  other  water 
in  his  pasture  than  the  tank  now  alleged  to  be  covered  with  oil ;  the  cost 
of  repairing  the  dam  and  the  further  destruction  of  two  acres  of  pasture 
land,  over  which  the  oil  ran,  placing  the  aggregate  amount  of  his 
damages  in  the  sum  of  $1,000.  Plaintiff  also  alleged  negligence  on  part 
of  the  defendant  in  failing  to  prevent  said  oil  from  running  into  his 
tank  after  the  wreck  had  occurred. 

The  defendant  answered  by  general  denial  and  plea  of  contributory 
negligence  in  that  plaintiff  failed  to  use  ordinary  care  to  prevent  or 
lessen  the  damage,  if  any,  which  was  sustained  by  him  by  the  flow  of  oil 
over  his  premises. 

A  trial  by  jury  in  the  court  below  resulted  in  verdict  and  judgment 
in  favor  of  plaintiff  for  the  sum  of  $300. 

The  evidence  shows  that  a  train  on  appellant's  road  in  which  there 
were  several  cars  of  crude  petroleum  oil  was  wrecked  at  the  connection 
of  -defendant's  main  line  with  a  switch  track  at  the  town  of  Waller  on 
February  11,  1906,  and  the  oil  escaping  from  said  cars  ran  down  ap- 
pellant's right  of  way  into  a  small  creek  or  gully  and  down  said  creek 
into  a  tank  on  appellee's  premises.  The  oil  so  carried  into  the  tank  killed 
the  fish  therein  and  also  killed  two  of  appellee^s  cows  that  drank  the 
water  from  the  tank  after  it  became  contaminated  by  the  oil.  Appellee 
because  of  this  contamination  had  to  cut  his  dam  and  let  all  of  the  water 
ont  of  the  tank,  and  was  deprived  of  the  use  of  the  tank  for  watering  his 
stock  for  some  time  and  was  also  put  to  the  expense  of  rebuilding  his 
dam. 

The  evidence  as  to  the  cause  of  the  wreck  was  undisputed  and  is  in 
substance  as  follows:    The  train  which  was  wrecked  was  going  north  and 
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the  accident  occurred  about  8  o'clock  p.  m.  at  the  intersection  of  a  switch 
track  at  Waller  with  the  main  line  of  appellant's  road.  About  one-half 
of  an  hour  before  the  wreck  occurred  another  train  had  passed  this  place 
going  south  and  had  run  over  and  killed  a  cow.  The  foot  of  this  cow  was 
cut  off  by  the  train  that  struck  her  and  pressed  down  in  the  frog  of  the 
switch  90  tightly  as  to  cause  the  switch  to  open  sufficiently  to  derail  the 
train  coming  north  shortly  thereafter.  The  night  was  dark  and  foggy 
and  the  operatives  of  the  train  that  struck  the  cow  did  not  see  the  animal 
until  it  ran  on  the  track  immediately  in  front  of  the  engine.  The  cow 
was  struck  in  the  limits  of  the  yards  at  Waller,  a  place  where  the  right 
of  wav  could  not  be  fenced.  The  cow  ran  out  from  behind  a  small  tool 
house  near  the  track  and  the  operatives  of  the  train  could  not  have  seen 
her  in  time  to  have  prevented  the  train  from  striking  her.  The  train 
was  being  operated  in  a  careful  manner  and  was  not  running  at  a  high 
rate  of  speed.  No  jar  was  caused  the  train  by  striking  the  cow  and  there 
was  nothing  to  indicate  to  the  operatives  that  any  injury  had  been  done 
the  track.  When  the  train  coming  north  reached  Waller  the  switch 
signal  showed  a  clear  track  and  the  engineer  and  fireman  both  testified 
that  they  were  looking  down  the  track  and  could  see  nothing  wrong  with 
the  switch  and  that  the  cow's  foot  in  the  frog  and  the  consequent  small 
opening  in  the  switch  could  not  have  been  seen  by  them. 

We  do  not  think  this  evidence  raises  the  issue  of  negligence  on  the 
part  of  the  appellant  or  its  emplo}'es  as  a  proximate  cause  of  the  wreck 
of  the  train,  and  that  issue  ought  not  to  have  been  submitted  to  the  jury. 
The  derailment  and  wreck  of  the  train  was  clearlv  an  accident  which 
could  not  have  been  avoided  by  the  exercise  of  ordinary  care  and  was 
not  due,  as  alleged,  either  to  the  failure  of  the  operatives  of  the  train  to 
exercise  ordinary  care  in  its  operation,  or  the  failure  of  the  appellant  to 
exercise  such  care  in  the  proper  maintenance  of  its  track. 

In  regard  to  the  third  ground  of  negligence  charged  in  the  petition, 
viz:  That  appellant's  employes  failed  to  use  ordinary  care  to  stop  the 
flow  of  oil  over  appellee's  premises  after  the  cars  were  wrecked  and  after 
they  had  been  notified  by  appellee  that  the  oil  would  run  into  and  ruin 
his  tank,  the  evidence  shows  that  appellee,  who  lived  near  the  place  of  the 
wreck,  was  sick  in  bed  at  the  time,  but  that  he  learned  of  the  wreck 
shortly  after  it  occurred  and  sent  a  note  to  appellant's  section  master 
telling  him  that  the  oil  would  find  its  way  into  his  tank  and  requesting 
him  to  have  the  gully  dammed  so  as  to  confine  the  oil  and  prevent  its 
flowing  into  the  tank.  The  evidence  further  shows  that  it  was  raining 
at  the  time  the  wreck  occurred  and  water  was  running  down  the  gully 
in  considerable  volume.  The  force  of  workmen  which  appellant  was  able 
to  obtain  that  night  was  insufficient  to  enable  it  to  clear  the  wreck  and 
put  t?ie  track  in  condition  for  the  passage  of  trains  and  also  to  bnild  a 
dam  across  the  gully,  and  the  wreck  not  having  been  caused  by  the 
negligence  of  appellant,  ordinary  care  on  its  part  did  not  require  it  to 
delay  the  repair  of  its  track  and  the  protection  of  its  own  property  rights 
in  order  to  prevent  or  lessen  the  damage  to  appellee's  property. 

There  is  evidence,  however,  to  the  effect  that  oil  continued  to  run  from 
the  overturned  cars  for  several  days  after  the  wreck  and  after  appellant 
had  repaired  its  track ;  that  appellant  did  nothing  to  stop  such  flow  and 
that  this  continuous  flow  of  oil  was  the  main  cause  of  the  damage  to 
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appellee^s  property.  This  evidence  presented  an  issue  of  negligence  which 
it  was  proper  to  submit  to  the  jur}'.  (Missouri  Pac.  Kv.  Co.  v.  Platzer, 
73  Texas,  121.) 

The  testimony  of  the  appellee  Anderson  as  to  the  original  cost  of  the 
dam  was  inadmissible,  but  the  trial  court  instructed  the  jury  not  to 
consider  it  for  any  purpose,  and  we  must,  in  view  of  this  instruction, 
regard  the  admission  of  the  evidence  as  harmless  error. 

The  petition  does  not  seek  to  recover  damages  to  the  land  by  reason 
of  the  destruction  of  the  tank,  and  therefore  evidence  of  the  value  of  the 
land  before  and  after  the  destruction  of  the  tank  was  immaterial  and  in- 
admissible. 

There  was  no  evidence  showing  any  damage  to  appellee  from  the  loss 
of  his  tank  as  a  fish  pond  during  the  year  of  1905  and  that  issue  should 
not  have  been  submitted  to  jury. 

We  have  not  discussed  the  various  assignments  of  error  in  detail,  but 
in  what  we  have  above  said  have  disposed  of  all  assignments  which  we 
think  present  any  error. 

For  the  reasons  indicated  the  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Waters-Pierce  Oil  Company  et  al.  v.  United  States  &  Mexican 

Trust  Company  et  al. 

Decided  December  5,  1906. 

1. — ^Kallway — ^Receiver — ^Mortgasre  Toreclosure — ClaBsULoation  of  Claims. 

Where  a  railway  has  been  placed  in  the  hands  of  a  receiver  in  process  of 
foreclosure  at  suit  of  bondholders,  claims  of  creditors  for  supplies  furnished  for 
its  operation  and  maintenance  before  the  receivership  will  not  be  entitled  to  pay- 
ment out  of  the  proceeds  of  the  sale  of  the  corpus  of  the  property  until  the  bonds 
secured  by  mortgage  have  first  been  satisfied,  in  the  absence  of  an  inequitable 
diversion  of  its  earnings  under  the  receivership  to  the  betterment  of  the  bond- 
holders' security. 

2. — Same — ^Property  Coming  to  Receivers'  Hands. 

Claims  for  supplies  furnished  the  railway  for  operation  and  maintenance 
before  the  appointment  of  a  receiver,  and  coming  to  his  hands  and  used  by  him, 
are  not  to  be  classed  with  debts  created  by  the  receiver,  nor  given  priority  of 
payment,  on  foreclosure  sale,  over  the  debts  secured  by  the  mortgage. 

8. — Same— Statutory  Lien. 

Claims  for  coal  or  oil  furnished  for  the  operation  of  a  railway  are  not  for 
"material  for  construction  or  repairs"  within  the  meaning  of  article  3294,  Re- 
vised Statutes,  nor  protected  by  the  lien  thereby  given. 


A  claim  for  tools  furnished  the  railway  company  is  not  one  for  "material 
for  construction  or  repairs,"  nor  entitled  to  a  lien  imder  article  3294,  Revised 
Statutes. 

6.-^iame. 

Claims  for  materials  furnished  for  construction  or  repair  of  a  railway, 
though  entitled  to  a  statutory  lien  (Rev.  Stats.,  arts.  3294-8301),  and  though 
such  lien  has  been  fixed  as  prescribed  by  the  statute,  are  not  entitled  to  a  lien 
on  the  railroad  or  its  proceeds  under  foreclosure  sale  unless  used  for  new  con- 
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struction  and  constituting  a  betterment  of  the  mortgagee's  seeority;  saA.  lien 
is  only  enforceable  against  the  particular  building  or  article  coiOBtnieted  or  re- 
paired. 

6. — Statute — ClassifloatloiL  of  Clainu — Equity. 

Judgments  for  ordinary  debt  recovered  against  a  railway  company  In  suits 
brought  after  the  appointment  of  a  receiver  are  not  within  the  terms  of  article 
1472,  Revised  Statutes,  regulating  the  classification  and  priority  of  daims  against 
funds  coming  into  the  hands  of  a  receiver;  and  the  court  may,  under  its  general 
equity  powers,  postpone  their  payment  to  claims  for  supplies,  material  and  re- 
pairs used  in  operation  and  maintenance,  and  furnished  within  such  time  prior 
to  the  receivership  as  to  equitably  entitle  them  to  preference  in  payment  out  of 
the  net  earnings  of  the  road  in  the  hands  of  the  receiver. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  R.  B.  Levy. 

T,  P.  Young,  for  Waters-Pierce  Oil  Company,  appellant. — ^Where  fuel 
oil,  coal  and  material  of  that  kind  are  furnished  to  a  railroad  within 
such  reasonable  time  before  the  appointment  of  a  receiver  as  to  entitle 
the  persons  furnishing  such  material  to  the  equitable  consideration  of 
the  court,  and  where  such  material  has  been  used  in  constructing,  build- 
ing, repairing  and  operation  of  the  road,  to  the  benefit  of  the  mortgage 
bondholders,  and  the  receiver  is  appointed  on  the  application  of  the 
mortgage  bondholders,  in  the  absence  of  a  diversion  of  the  income,  the 
persons  who  so  furnish  such  fuel,  oil,  coal  or  other  material  of  a  like 
nature,  are  entitled,  in  equity,  to  a  lien  on  the  corpus  of  the  mortgaged 
property,  superior  to  that  of  the  bondholders,  when  it  appears  that  the 
earnings  of  the  road  in  the  hands  of  the  receiver  will  be  insuflScient  to 
pay  such  claims.  Mclllheny  v.  Binz,  80  Texas,  1;  Miltenberger  v. 
Loganport  Ev.  Co.,  106  U.  S.,  286 ;  Union  Trust  Co.  v.  Souther,  107  U. 
S.,  591;  Union  Trust  Co.  v.  111.  Midland  Bv.  Co.,  117  U.  S.,  434;  U.  S. 
Trust  Co.  V.  Wabash  Western  By.  Co.,  150  U.  S.,  287;  Thomas  v. 
Western  Car  Co.,  149  U.  S.,  95 ;  Morgan  Co.  v.  Texas  Central  Bv.  Co., 
137  U.  S.,  171;  Kneeland  v.  Brass  Foundry  Works,  140  U.  S."",  592; 
Posdick  V.  Schall,  99  U.  S.,  235 ;  Finance  Co.  v.  Charleston  By.  Co.,  48 
Fed.  Bep.,  188 ;  Blair  v.  St  Louis  By.  Co.,  22  Fed.  Bep.,  471 ;  Thomas 
V.  Peoria  By.  Co.,  36  Fed.  Bep.,  471 ;  Farmers  Loan  and  Trust  Co,  v. 
Kansas  City  By.  Co.,  53  Fed.  Bep.,  182;  Clark  v.  Central  By.  Co.,  66 
Fed.  Bep.,  803 ;  Kelly  v.  Beceiver  Green  Bay  By.  Co.,  5  Fed.  Bep.,  846 ; 
Putman  v.  Jacksonville  By.  Co.,  61  Fed.  Bep.,  440 ;  Turner  v.  Indianapo- 
lis By.  Co.,  8  (Bliss)  U.  S.,  315;  Dow  v.  Memphis  By.  Co.,  20  Fed. 
Bep.,  260;  Newgrass  v.  Atlantic  Bv.  Co.,  72  Fed.  Bep.,  712;  Central 
Trust  Co.  v.  Wabash  By.  Co.,  30  Fed.  Bep.,  332;  Columbus  Bailroad 
Appeal,  109  Fed.  Bep.,  177;  Ne^wgrass  v.  Atlantic  By.  Co.,  56  Fed.  Bep., 
676;  Farmer's  Loan  &  Trust  Co.  v.  Vicksburg  By.  Co.,  33  Fed.  Bep., 
778 ;  Poland  v.  Lamxoille  Valley  By.  Co.,  52  Vt.,  144,  4  A.  &  E.  Enc.  of 
Law,  408;  Fidelity  Deposit  Co.  v.  Shenandoah  galley  By.  Co.,  86  Va., 
1 ;  McLane  v.  Placerville  By.  Co.,  66  Cal.,  606 ;  Meyer  v.  Johnston, 
53  Ala.,  237 ;  Wood  v.  N.  Y.  By.  Co.,  70  Fed.  Bep.,  741 ;  54  Am.  Si 
Bep.,  notes  pages  400-433 ;  83  Am.  St.  Bep.,  notes  page  73 ;  20  Am.  & 
Eng.  Enc.  of  Ijaw  (1st  ed.),  pp.  434  and  435;  23  Am.  &  Eng.  Enc.  of 
Law,  pp.  814-15-16;  2  Elliott  on  Bailroads,  sec.  528,  pp.  707-710;  53 


1906.']    Waters-Pierce  Oil  Co.  v.  TJ.  S.  &  Mexican  Trust  Co.    399 

Fed.  Kep.,  182  (note  by  Mr.  Cohn) ;  5  Thompson  on  Corporations,  sees. 
7114-7122. 

One  who  fnmishes  oil,  gasoline  and  other  material  of  a  like  nature 
•which  is  used  in  the  construction  of  a  railroad  is  entitled  to  the  material- 
man's lien  provided  for  in  article  3294,  Eevised  Statutes.  Rev.  State.,- 
art.  3294;  23  Am.  &  Eng.  Enc.  of  Law  (2d  ed.),  720;  Grant  Powder 
Co.  V.  Oregon  P.  Ey.  Co.,  42  Fed.  Eep.,  470;  Chemical  Co.  v.  Green- 
field, 59  Mo.  App.,  6. 

Chas.  E.  Carter,  for  Central  Coal  &  Coke  Company  and  H.  L.  S. 
Kniffen,  appellants,  relied  on  substantially  the  same  propositions  and 
authorities  as  above. 

F.  H.  Prendergast,  for  Elliott  Frog  &  Switch  Company  and  Fairbanks 
Company,  presented  the  same  propositions  and  authorities. 

T,  W.  Davidson,  for  appellants  Adreon  &  Company,  McAUester  Fuel 
Co.,  C.  A.  Thompson,  West  Disinfecting  Company,  J.  L.  A.  Thomas, 
Midland  Valley  Coal  Company,  Wheel  Trueing  Brake  Shoe  Co.,  Westing- 
house  Air  Brake  Co.,  American  Brake  Co.,  A.  Leschen  &  Sons  Hope  Co., 
Bolen-Damall  Coal  Co.,  Moore-Jones  Brass  &  Metal  Co.,  and  Sherwin 
Williams  Co. — ^Where  nuts,  bolts,  iron,  brakes,  coal,  etc.,  are  sold  to  a 
railway  company  and  used  in  repairing  the  track,  engines  and  cars,  and 
in  the  operation  of  same,  and  where  within  four  months  after  such  sale, 
a  lien  is  preserved  by  filing  name  with  the  county  clerk,  or  where  such 
filing  is  obviated  by  the  institution  of  suit  and  the  appointment  of  a 
receiver,  then  the  owner  of  such  debt  has  a  lien  upon  the  corpus  of  the 
property  of  said  railway  company  to  secure  the  payment  of  the  debt. 
Bev.  Stats.,  art.  3294;  Constitution  of  Texas,  art.  16,  sec.  37;  Strong 
V.  Pray,  35  S.  W.  Eep.,  1054;  2  Sayles'  Texas  Civil  Practice,  sec.  921; 
Keating  Imp.  and  M.  Co.  v.  Marshall  Electric  L.'  &  P.,  74  Texas,  605. 

Where  supplies  and  coal  are  furnished  to  a  railway  company  within 
a  reasonable  time  before  the  appointment  of  a  receiver,  and  such  sup- 
plies are  actually  used  by  the  road  in  the  operation,  construction  and 
repair  thereof,  and  were  necessary  to  keep  the  road  a  going  concern, 
such  supplies  will  be  a  superior  equitable  charge  against  the  corpus  of 
the  railroad  property  in  preference  to  the  mortgage  bonds,  when  it  is 
shown  that  the  net  earning  of  the  road  under  the  receivership  is  not 
suflBcient  to  pay  such  supply  claims,  even  if  there  had  been  no  diversion 
of  the  income  of  the  road  into  betterments  prior  to  the  receivership. 
New  York  Guaranty  &  Indemnity  Co.  v.  Tacoma  Ry.  Co.,  83  Fed.  Bep., 
365 ;  Miltenberger  v.  Logansport  Ry.  Co.,  106  U.  S.,  286 ;  Union  Trust 
Co.  V.  Illinois  M.  Ey.  Co.,  117  TJ.  S.,  434;  Billingham  Bay  Imp.  Co.  v. 
Bailway  Company,  49  Pac,  516 ;  Litzenberg  v.  Trust  Co.,  28  Pac.  Rep., 
872;  St.  Louis  A.  S.  Ry.  Co.  v.  0'Hara,'52  N.  E.  Rep.,  735;  Hiffh  on 
Receivers,  sec.  394a  (3d  ed.),  394d;  Fosdick  v.  Scholl,  99  U.  S.,  592; 
Mcllhenny  v.  Binz,  80  Texas,  1. 

Goods,  wares,  material  and  supplies  taken  in  charge  by  a  receiver, 
inventoried  and  used  by  the  receiver  in  maintaining  and  keeping  up 
the  road,  are  entitled  to  preferential  treatment,  as  goods  purchased  and 
debts  incurred  by  the  receiver  in  the  management  of  the  road.  Rev. 
State.,  art.  1472. 
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F.  H.  Prendergast,  for  appellant  Missouri  Pacific  Ry.  Co.  and  B.  F. 
Young,  for  appellant  Marshall  National  Bank. — The  court  erred  in 
holding  that  the  debts  of  the  Central  Coal  and  Coke  Company,  and  other 
interveners,  assigned  to  class  *^E"  should  be  preferred  over  the  debts  of 
the  Marshall  National  Bank  and  the  Missouri  Pacific  Railway  Com- 
pany, assigned  to  class  "E,"  because  the  statute  gives  all  the  unsecured 
debts  a  lien  on  the  earnings  of  the  receiver  and  all  are  equal  in  the 
class  to  which  thev  belong.  Rev.  Stats.,  art.  1472;  Kampman  v.  Sulli- 
van, 63  S.  W.  Rep.,  173. 

T,  8.  Miller,  A.  H,  McKnight  and  Cook  &  Qossett,  for  appellees. — 
In  the  absence  of  a  statute  in  force  prior  to  the  execution  of  a  railroad 
mortgage  giving  such  right,  unless  there  has  been  an  inequitable  diver- 
sion of  its  earnings  from  operation  to  the  betterment  of  the  mortgagee's 
position  and  thereby  a  neglect  to  pay  the  demands  of  furnishers  of  sup- 
plies or  material  for  operation  or  improvement  of  a  railroad,  the  s^ 
curity  of  the  mortgagee  can  not  be  subjected  to,  taken  for,  or  charged 
with  the  payment  of  the  demands  of  such  furnishers  of  supplies  or  other 
material;  and  this  is  so,  regardless  of  the  degree  of  necessity  for  or  time 
when  such  things  were  furnished.  Farmers*  Bank  v.  Waco  Ry.  Co.,  36 
S.  W.  Rep.,  131-136;  Giles  (Receiver)  v.  Stanton,  86  Texas,  620;  Mc- 
Ilhenny  v.  Binz,  80  Texas,  1 ;  Randolph  v.  Farmers'  Loan  &  Trust  Co., 
91  Texas,  605;  Sullivan  v.  Texas  Briquette  Coal  Co.,  94  Texas,  544; 
Phillips  V.  Wise,  31  S.  W.  Rep.,  428;  Security  Co.  v.  Caruthers,  32  S. 
W.  Rep.,  837;  Ellis  v.  Vernon  Ice  &  Coal  Co.,  86  Texas,  109;  Gregg  v. 
Metropolitan  Trust  Co.,  197  U.  S.  183 ;  Gregg  v.  Mercantile  Trust  Co., 
48  C.  C.  A.,  318,  109  Fed  Rep.,  220;  Fordyce  v.  Omaha  &  K.  C.Ry. 
Co.,  145  Fed.  Rep.,  644;  Hunt  v.  Memphis  Gas  Co.,  95  Tenn.,  136. 

A  supplier  of  oil  or  coal  or  other  supplies  consumed  in  use  by  a  rail- 
way company  is  not  entitled  to  a  mechanics^  lien  under  art.  3294,  Sayles' 
Statutes,  1897,  or  any  other  law  of  Texas.  Article  3294,  Sayles'  Civil 
Statutes  of  Texas,  1897;  Oppenheimer  v.  Morrell,  118  Pa.  St.,  189; 
Central  Trust  Co.  v.  Texas,  etc.,  Ry.  Co.,  23  Fed.  Rep.,  703. 

Even  if  a  supplier  of  such  matters  used  in  such  way  was  entitled  to  a 
statutory  lien  therefor,  if  the  same  are  indiscriminately  and  indis- 
tinguishably  used,  partly  on  engines,  cars  and  machinery  while  doing 
construction  work,  and  partly  on  the  same  and  other  engines,  etc.,  used 
in  operation  of  the  railroad  for  freight  and  passenger  business,  so  that 
the  amount  used  in  one  branch  of  service  can  not  be  ascertained  and 
determined  separately  from  that  used  in  the  other  branch,  for  whidi 
no  lien  can  possibly  exist,  no  such  lien  can  be  enforced.  Rev.  Stats., 
arts.  3294,  3295,  3296,  3297,  3301,  3302;  Texas  Constitution,  art  16, 
sec.  35,  37;  Cannon  v.  Williams,  14  Colo.,  21;  Baker  v.  Fessenden,  71 
Maine,  292;  Edgar  v.  Salisbury,  17  Mo.,  271;  Murphy  v.  Murphy,  22 
Mo.  App.,  18 ;  Gauss  v.  Hussman,  22  Mo.  App.,  115 ;  O^Brien  v.  Hay- 
dock,  59  Mo.  App.,  653;  Allen  v.  Elvert,  29  Ore.,  428;  2  Jones  on  Liens, 
sec.  1323. 

A  furnisher  of  material  supplies  placed  in  a  railroad  already  mort- 
gaged is  not  entitled  to  a  lien  superior  to  such  mortgage,  even  if  statu- 
tory statement  is  filed  in  due  time,  unless  it  is  clearly  shown  that  such 
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material  was  for  new  construction  and  not  for  repair.  Sullivan  v.  Texas 
Coal  &  Briquette  Co.,  94  Texas,  544;  Bev.  Stats.,  art.  3294,  3301. 

A  vendor  of  tools  to  a  railway  company  to  be  used  by  it  in  and  on 
the  railroad  in  operating,  repairing  or  construction  (and  a  pori;ion  for 
operation)  of  the  same  is  not  entitled  to  a  statutory  lien  therefor.  Eev. 
Stats.,  art  3294,  et  seq. ;  May  Hardware  Co.  v.  McConnell,  102  Ala., 
577 ;  Basshor  v.  Baltimore  &  0.  By.  Co.,  65  Md.,  99. 

The  vendor  of  supplies  or  material  furnished  for  operation  or  repair 
or  equipment  of  a  mortgaged  railroad  in  Texas  has  no  statutory  lien 
upon  the  railroad  therefor  as  against  a  prior  mortgage.  Bev.  Stats., 
arts.  3294,  3301,  3302;  Sullivan  v.  Briquette  Coal  Co.,  94  Texas,  544. 

EIDSON,  Associate  Justice. — The  appellants  in  this  ease  were 
interveners  in  a  receivership  proceeding  in  the  court  below,  in  which 
appellee  the  United  States  &  Mexican  Thust  Company  was  plaintiff,  and 
the  Texas  Southern  Eailway  Company  was  defendant  They  obtained 
judgments  in  the  court  below  for  their  respective  claims  against  said 
defendant,  which  were  assigned  by  a  decree  of  the  court  to  a  class  pro- 
vided in  the  decree  for  unsecured  creditors,  and  designated  "E.'^  The 
decree  also  gives  preference  to  some  claims  placed  in  said  class  over 
others  of  that  class.  Some  of  the  appellants  herein  appealed  from  the 
decree  placing  their  claims  in  the  unsecured  class,  and  others  appealed 
from  the  decree  subordinating  their  claim  to  those  of  others  in  the  same 
class. 

Appellants  do  not  appear  to  seriously  contend  that  the  finding  of  the 
court  below  that  there  was  no  inequitable  diversion  of  the  earnings  of 
the  road  is  not  sustained  by  the  evidence.  However  we  are  of  opinion 
that  such  finding  is  amply  supported  by  the  evidence,  as  shown  by  the 
record. 

We  deem  it  unnecessary  to  discuss  separately  and  in  detail  the  various 
assignments  of  error  presented  and  urged  in  the  briefs  of  appellants. 
In  our  opinion,  none  of  them  are  well  taken.  According  to  the  record 
the  claims  of  appellants  who  have  filed  briefs  in  this  case  with  the  ex- 
ception of  the  Marshall  National  Bank  and  the  Missouri  Pacific  Bail- 
road  Company,  are  for  supplies,  material  and  repairs  used  in  the  opera- 
tion of  the  railroad  prior  to  the  appointment  of  the  receiver,  and  those 
of  said  bank  and  railway  company  are  for  ordinary  debt  and  not  for 
operating  expenses.  Appellants,  except  the  last  two  named,  complain 
of  the  action  of  the  court  below  in  placing  their  claims  in  the  class  below 
the  one  in  which  the  bonds  of  the  company  were  placed,  and  the  last 
two  named  appellants  do  not  complain  of  their  claims  being  classed 
below  said  bonds,  but  complain  of  the  action  of  the  court  below  in 
giving  precedence  to  other  claims  of  the  same  class  over  theirs.  While 
there  is  some  conflict  in  the  decisions  of  the  Federal  Courts  upon  the 
questions  raised  by  the  assignments  of  error  of  appellants  who  complain 
of  the  action  of  the  court  below  in  placing  their  claims  in  the  class 
below  the  bonds  of  the  company,  we  are  inclined  to  the  view  that  where 
a  railroad  company  is  in  the  hands  of  a  receiver,  though  at  the  instance 
of  the  holders  of  the  mortgage,  unless  there  has  been  an  inequitable 
diversion  of  its  earnings  from  operation  to  the  betterment  of  the 
Vol.  XLIV.  Civil— 26. 
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mortgagees'  popition,  the  court  has  no  power  to  appropriate  the  corpus 
of  the  property  to  the  payment  of  claims  for  operating  expenses  in 
preference  to  the  prior  mortgage  debt,  in  the  absence  of  a  statute  at  the 
time  the  mortgage  was  executed  giving  such  claims  a  prior  lien  on  the 
corpus  of  the  property.  And  this  doctrine  is  supported  by  the  decisions 
of  the  Texas  courts,  and  also  by  the  later  decisions  of  the  United  States 
Supreme  Court.  In  the  case  of  Farmers  &  Merchants  National  Bank 
V.  Waco  Electric  Railway  &  Light  Company,  36  S.  W.  Rep.,  136,  where 
there  was  a  contest  for  priorify  of  payment  out  of  the  corpus  of  the 
property  between  the  bondholders  and  parties  holding  claims  for  operat- 
ing expenses  of  the  railroad  prior  to  the  receiverSiip,  this  court,  in 
passing  on  the  question  involved,  used  this  language: 

**A  court  administering  the  rights  of  litigants  in  accord  with  the 
principles  of  law  and  equity  has  no  inherent  right,  simply  by  virtue 
of  its  judicial  authority,  to  displace  valid  mortgage  liens  that  are  fixed 
upon  tiie  property,  and  which  is  subject  to  the  liens,  and  require  that 
such  liens  shall  be  postponed  to  claims  which  were  not  in  existence  at 
the  time  the  mortgage  liens  were  created,  or  are  not  based  upon  some 
contract  or  provision  of  the  law  which  gives  them  a  prior  right  over  the 
mortgage  liens.  If  the  power  is  wanting  in  the  court  to  appropriate 
the  corpus  of  the  property  to  the  pajrment  of  the  claims  to  the  prejudice 
of  the  prior  mortgage  debts,  an  order  made  by  the  court  in  appointing 
a  receiver  that  such  illegal  diversion  should  result  is  no  more  valid  and 
binding  than  if  made  at  some  subsequent  stage  of  the  case.  It  results 
from  this  that  our  conclusion  upon  this  branch  of  the  case  is  that  the 
trial  court  did  not  have  the  authority  to  appropriate  any  of  the  corpus 
for  the  property  to  the  claims  of  the  interveners  in  preference  to  the 
mortgage  liens." 

In  the  case  of  Mcllhenny,  Administrator,  v.  Binz,  80  Texas,  1,  it  was 
held  that  claims  for  operating  expenses  of  the  road,  and  for  expenses 
in  making  useful  improvements  to  the  road  to  which  the  mortgage 
attached,  were  entitled  to  priority  in  payment  out  of  the  net  earnings 
of  the  road  while  in  the  hands  of  the  receiver;  but  there  is  nothing  in 
the  decision  in  that  case  tending  to  support  the  doctrine  that  such  claims 
are  entitled  to  priority  in  payment  out  of  the  corpus  of  the  property. 
In  the  case  of  Randolph  v.  Farmers  Loan  &  Trust  Company  et  ah,  91 
Texas,  605,  it  is  held  that  in  the  adjustment  of  claims  upon  the  settle- 
ment of  a  receivership,  as  between  the  holders  of  claims  against  the 
corporation  prior  to  the  receivership,  and  holders  of  mortgages  fore- 
closed upon  the  property  under  Revised  Statutes,  article  1490,  the 
former  have  the  superior  lien  upon  the  earnings  of  the  corporation  in 
the  hands  of  the  receiver,  and  are  entitled  to  have  such  earnings  fund 
reimbursed  from  the  proceeds  of  the  sale  for  money  diverted  therefrom 
for  the  betterment  of  the  corpus  of  the  estate.  And  it  is  said  by  the  court 
in  the  case  of  Sullivan  v.  Briquette  &  Coal  Co.,  94  Texas,  544,  ^'Giving 
to  the  claims  of  defendants  in  error  the  full  force  of  liens  of  material- 
men, the  question  arises  were  those  liens  superior  to  that  of  the  bonds 
secured  by  a  mortgage  executed  anterior  to  the  time  when  the  material 
was  furnished  ?  Independent  of  the  statute,  there  can  be  no  doubt  that 
the  bonds  in  this  case  secured  by  the  mortgage  or  deed  of  trust  would 
hold  a  prior  lien  over  all  other  claims  asserted  in  this  action.''    Citing 
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Mcllhenney  v.  Binz,  supra;  Trammel  &  Co.  v.  Mount,  68  Texas,  210, 
and  on  page  646,  it  is  said:  "Counsel  for  defendants  in  error  cites 
Mcllhenney  v.  Binz,  80  Texas,  1,  in  support  of  the  judgment.  In  that 
case  this  court  held  that  a  court  of  equity  might  apply  the  earnings  of  a 
railroad  while  in  the  hands  of  a  receiver  to  the  payment  of  claims  for 
improvements  made  within  a  reasonable  time  before  the  receiver  was 
appointed  in  preference  to  the  bonds  which  held  a  first  lien  upon  the 
road,  but  it  was  not  asserted  that  such  claims  could  appropriate  the 
corpus  of  the  property.  The  force  of  the  case  as  authority  is  against  the 
proposition  to  which  it  is  cited.'' 

It  seems  that  the  better  doctrine  upon  which  to  base  the  right  of  the 
receiver  to  create  debts  and  make  them  a  charge  upon  the  corpus  of  the 
property  is  that  it  is  his  duty  to  preserve  the  property  rather  than  to 
sen^e  the  public.  In  support  of  this  view  Justice  Gaines,  in  the  case  of 
Ellis  V.  Vernon  Ice,  Light  &  Water  Co.,  23  S.  W.  Bep.,  859,  uses  this 
language:  "It  is  not  clearly  seen  that  the  courts  have  the  power  to 
appropriate  any  part  of  the  property  subject  to  a  mortgage  in  the  interest 
of  the  public,  or  to  impair  the  mortgagee's  security,  and  the  obligation 
of  his  contract,  in  order  to  discharge  a  duty  the  mortgagor  owes  to  the 
public.  But  when  a  court  has  taken  the  control  of  property  from  its 
owners,  and  has  placed  it  in  the  hands  of  its  receiver,  it  is  its  duty  to 
direct  its  management  so  as  to  preserve  its  value  for  the  benefit  of  all 
parties  at  interest.  This  may  be  best  accomplished  by  a  continuation 
of  the  business,  although  such  continued  operation  may  involve  the 
danger  of  some  loss."  But  appellants'  claims  having  been  created  prior 
to  the  receivership,  do  not  come  within  the  reason  of  the  rule  applicable 
to  debts  created  bv  the  receiver. 

In  the  case  of  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.,  183,  where 
the  question  was  as  to  whether  a  claim  for  crossties  essential  to  the  re- 
placement of  ties  decayed  in  current  operation  of  the  railroad,  a  large 
proportion  of  which  were  on  hand  when  the  receiver  was  appointed, 
and  were  used  by  him  in  the  maintenance  of  the  road,  all  being  pur- 
chased within  six  months  before  the  receivership,  and  it  being  agreed 
that  the  claim  was  for  necessar}'  operating  expenses  in  keeping  and 
using  said  railroad  and  preserving  said  property  in  a  fit  and  safe  con- 
dition, was  entitled  to  precedence  in  payment  out  of  the  corpus  of  the 
property  over  the  mortgage  bonds,  and  it  was  held  that  it  was  not.  and 
in  passing  on  the  question,  the  court  used  this  language:  "The  case 
stands  as  one  in  which  there  has  been  no  diversion  of  income  by  which 
the  mortgagees  have  profited,  or  otherwise,  and  the  main  question  is 
the  general  one,  whether  in  such  a  case  a  claim  for  necessary  supplies 
furnished  within  six'  months  before  the  receiver  was  appointed  should 
be  charged  on  the  corpus  of  the  fund.  There  are  no  special  circum- 
stances affecting  the  claim  as  a  whole,  and  if  it  is  charged  on  the  corpus 
it  can  be  only  by  laying  down  a  general  rule  that  such  claims  for  sup- 
plies are  entitled  to  precedence  over  a  lien  expressly  created  by  a  mort- 
gage recorded  before  the  contracts  for  supplies  were  made.  An  im- 
pression that  such  a  general  rule  was  to  be  deduced  from  the  decisions 
of  this  court  led  to  an  evidently  unwilling  application  of  it  in  New 
England  B.  Co.  v.  Carnegie  Steel  Co.,  75  Fed.  Bep.,  54,  58,  and  perhaps 
in  other  cases.    But  we  are  of  opinion,  for  reasons  that  need  no  further 
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statement  (Kneeland  v.  American  Loan  &  Trust  Co.,  136  U.  S.,  89,  97), 
that  the  general  rule  is  the  other  way,  and  has  been  recognized  as  being 
the  other  way  by  this  court."  And  in  referring  to  the  case  of  Milten- 
berger  v.  Logansport  &  C.  By.  Co.,  106  U.  S.,  286,  which  is  relied  upon 
by  appellants  in  this  case,  said  court  uses  this  language:  '*The  case 
principally  relied  on  for  giving  priority  to  the  claim  for  supplies  is 
Miltenberger  v.  Logansport,  etc.,  Ry.  Co.,  106  U.  S.,  286.  But  while 
the  payment  of  some  pre-existing  claims  was  sanctioned  in  that  case,  it 
was  expressly  stated  that  'the  payment  of  such  debts  stands,  prima  facie, 
on  a  different  basis  from  the  payment  of  claims  arising  under  the  re- 
ceivership.' The  groimd  of  such  allowance  as  was  made  was  not  merely 
that  the  supplies  were  necessary  for  the  preservation  of  the  road,  but 
that  the  payment  was  necessary  to  the  business  of  the  road — a  very 
different  proposition.  In  the  later  cases  the  wholly  exceptional  character 
of  the  allowance  is  observed  and  marked.**  Citing  Kneeland  v.  Ameri- 
can Loan  &  Trust  Co.,  136  TJ.  S.,  89,  97-8,  and  other  cases.  Li  the 
case  last  stated  it  is  held  that  the  appointment  of  a  receiver  does  not 
vest  in  the  court  absolute  control  over  the  property,  nor  general  au- 
thority to  displace  vested  contract  liens. 

As  to  the  claims  of  appellants  for  furnishing  coal  and  oil  to  the 
railroad  company,  in  our  opinion,  such  claims  are  not  for  'Material** 
within  the  meaning  of  article  3249,  Sayles  Bevised  Statutes,  giving  to 
the  furnisher  of  material  a  lien  on  the  railroad.  (Central  Trust  Co.  v. 
Texas,  etc..  By.  Co.,  23  Fed.  Bep.,  703.) 

As  to  the  contention  of  those  appellants  a  part  of  whose  supplies  sold 
to  the  railroad  company  were  on  hand  when  the  receiver  took  possession, 
that  their  claims,  to  the  extent  of  the  value  of  such  supplies  so  on  hand 
should  have  been  placed  in  the  class  with  the  debts  created  by  the  re- 
ceiver, we  hold  same  not  to  be  sound.  This  property  having  been  ac- 
quired before  the  appointment  of  the  receiver,  stood  upon  the  same 
footing  as  any  other  property  owned  by  the  railroad  company  at  the  date 
of  the  appointment  of  the  receiver,  and  it  was  his  right  and  duty  to  use 
it  the  same  as  such  other  property.  (Gregg  v.  Metropolitan  Trust  Co., 
supra.) 

Appellants'  claim  for  tools  furnished  to  the  railroad  company  are  not 
included  within  the  statutory  lien,  as  such  lien  extends  only  to  material 
furnished.     (Art.  3294,  Sayles'  Bev.  Stats.) 

Insofar  as  any  of  appellants'  claims  are  for  material  furnished  for 
construction  or  repair  of  the  railroad,  such  claims  are  subordinate  to  the 
rights  of  the  holders  of  the  mortgage  bonds,  as  the  mortgage  was  on  the 
railroad  at  the  time  of  the  inception  of  the  lien  given  by  the  statute  in 
favor  of  the  holders  of  such  claims.  And  this  would  be  the  case  if  such 
appellants  had  complied  with  the  statute  in  reference  to  fixing  and 
securing  such  lien,  unless  such  material  was  for  new  construction,  con- 
stituting a  bettei-ment,  and  thus  increasing  the  security  of  the  mortgagee, 
which  the  findinfi:  of  the  court  below  and  the  evidence  failed  to  show 
(Arts.  3294  to  3301,  Sayles'  Bev.  Stats.;  Sullivan  v.  Texas  Briquette 
&  Coal  Co.,  supra.)  While  it  is  true  that  by  section  37.  article  16  of 
the  State  Constitution,  a  lien  is  given  in  favor  of  materialmen  upon  the 
buildings  and  articles  for  which  they  -have  furnished  the  material  to 
erect  and  repair,  in  our  opinion  this  provision  does  not  give  to  one 
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fumiahing  material  for  the  construction  or  repair  of  a  railroad,  a  lien 
upon  the  railroad,  but  would  give  a  lien  upon  the  particular  building  or 
article  made  or  repaired  witii  the  material  fumiahed.  However,  ap- 
pellants did  not  in  the  court  below,  nor  do  they  here,  seek  to  eBtabliah  or 
enforce  a  lien  upon  any  particular  building  or  article  to  erect  or  repair 
which  they  have  furnished  the  material. 

With  respect  to  the  insistence  of  appellants  Marshall  National  Bank 
and  Missouri  Pacific  Eailroad  Company  that  the  court  erred  in  sub- 
ordinating their  claims  to  those  of  others  of  the  same  class,  upon  the 
ground  tliat  article  1472,  Sayles^  Eevised  Statutes,  fixes  the  manner  of 
disbursing  funds  coming  into  the  hands  of  the  receiver  and  provides 
the  order  in  which  sudi  earnings  are  to  be  paid  out,  giving  certain 
classes  of  claims  a  lien  thereon,  and  embracing  such  claims  as  those  of 
these  appellants,  and  that  the  action  of  the  court  complained  of  was  in 
violation  of  this  statute,  in  our  opinion,  the  claims  of  these  appellants 
do  not  come  within  any  class  enumerated  in  said  statute.  The  only 
one  of  the  classes  designated  in  the  statute  which  could  possibly  be 
claimed  to  include  claims  of  the  character  of  these  appellants  is  the 
sixth,  which  only  embraces  judgments  recovered  against  the  corporation 
in  suits  brought  before  the  appointment  of  a  receiver  in  the  action,  and 
the  record  shows  appellants*  claims  to  be  based  on  judgments  obtained 
in  suits  brought  after  the  appointment  of  the  receiver.  However,  this 
would  not  relieve  the  receiver  from  liability  for  their  payment.  (People 
V.  Yoakum,  25  S.  W.  Rep.,  1001.)  But  these  claims  not  being  within 
any  class  designated  in  said  article,  the  court  below  could  not  be  con- 
trolled by  the  provisions  of  said  article  prescribing  the  order  in  which 
certain  designated  claims  should  be  paid.  Hence  the  court  below,  in 
passing  upon  the  question  of  priority  of  payment  as  between  these 
appellants  and  others  placed  in  the  same  class,  had  the  authority,  under 
its  general  equity  powers,  to  decide  such  question  in  accordance  with 
what  it  deemed  equitable  and  just  under  the  circumstances  relating  to 
such  claims;  and  the  decree  recites  as  the  basis  for  the  precedence  given 
other  claims  of  the  same  class  over  those  of  these  appellants,  that  such 
other  claims  are  found  to  be  for  supplies,  material  and  repairs  used 
in  the  operation  of  the  defendant's  railroad  by  it  within  such  time  and 
under  such  circumstances  as  in  the  judgment  of  the  court  will  entitle 
the  holder  thereof  to  have  same  paid  pro  rata  as  between  themselves,  out 
of  the  net  earnings,  if  any  there  be  of  the  receivers  from  operation  of 
said  road  in  preference  to  other  "E''  class  judgments  not  of  the  same 
merit  in  equity,  which,  in  our  opinion,  shows  the  action  of  the  court  to 
have  been  fuUv  warranted. 

The  assignments  of  error  of  those  appellants  who  have  filed  no  briefs 
will  not  be  considered  by  us. 

We  have  carefully  considered  all  of  the  questions  raised  by  appellants 
in  their  briefs,  and  are  of  opinion  that  none  of  them  should  be  sus- 
tained.    The  judgment  of  the  court  below  is  affirmed. 

Afjirmed. 

Applications  for  writs  of  error  in  this  case  were  made  in  the  Supreme 
Court  SB  follows:  No.  5366,  by  the  Central  Coal  &  Coke  Co.  and  its 
sureties ;  No.  5357,  by  Adreon  &  Co.,  McAUester  Fuel  Co.,  C.  A.  Thomp- 
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son,  West  Disinfecting  Co.,  J.  L.  A.  Thomas,  Midland  Valley  Goal  Co., 
Wheel  Trueing  Brake  Shoe  Co.,  Westinghouse  Air  Brake  Co.,  American 
Brake  Co.,  A.  Leschen  &  Sons  Eope  Co.,  Bolen-Damall  Coal  Co.  o£ 
Texas,  Moore-Jones  Brass  &  Metal  Co.,  and  Sherwin-Williams  Co.,  and 
their  sureties;  No.  5368,  by  H.  L.  S.  KniflEen  and  his  sureties;  No. 
5359,  by  Elliott  Frog  &  Switch  Co.,  and  its  sureties.  All  the  applications 
for  writs  of  error  were  refused. 


Galveston,  Harrisbubg  &  San  Antonio  Railway  Company  v.  B. 

P.  Garrett. 

Dedded  December  5,  1906. 

1. — ^Peremptory  Charge — Whtn  Properly  Refused. 

Unless  it  appeared  as  matter  of  law  that  the  defendant  railroad  company 
was  guilty  of  none  of  the  acts  of  negligence  charged  to  have  been  the  cause  A 
plaintiff's  injuries  a  peremptonr  charge  should  have  been  refused.  Facts  con- 
sidered, and  held  to  have  required  the  submission  to  the  juiy  of  the  issue  of 

negligence  vel  non. 

8. — Construction  of  Boadbed — Changed  Conditions — CulYerts. 

Though  the  construction  of  a  railroad  track  or  embankment  may  have  been 
originally  proper,  still  if  changes  occur  in  the  surface  of  the  adjacent  ground 
making  it  necessary  to  construct  other  openings  or  culverts  in  the  roadbed,  it 
is  the  duty  of  the  company  to  meet  such  changed  conditions,  and  a  failure  to 
perform  this  duty  is  negligence. 

3. — Duty  of  Master — ^Washouts — ^Inspection. 

It  is  not  only  the  duty  of  the  master  to  use  ordinary  care  to  provide  a  rea- 
sonably safe  place  for  his  servants  to  do  their  work,  but  in  order  that  dangor 
from  defects  that  may  afterwards  arise  may  be  obviated  he  must  make  such  eK- 
amination  or  inspection  as  a  person  of  ordmary  prudence  would  have  made  un- 
der the  circumstances;  and  a  failure  on  the  part  of  a  railroad  company  to  cause 
its  section  men  to  go  over  their  section  during  a  rain,  alleged  by  it  to  be  unpre- 
cedented, is  negligence. 

4. — ^Extent  of  Injury — ^Amount  of  Damages— <|uestion  for  Jury. 

Evidence  considered,  and  held  that  a  verdict  for  $16,000  did  not  manifest 
prejudice  or  improper  motives  on  the  part  of  the  juiy,  and  sufficient  to  support 
the  verdict. 

5. — Xental  Suffering — ^Damages — ^Proof. 

Where  physical  injury  is  shown,  the  jury  may  infer  mental  suffering  with- 
out direct  proof  thereof. 

6. — ^Bule  of  Company — ^Pleading — ^Evidence. 

A  rule  of  a  railroad  company,  when  offered  for  the  purpose  of  showing  neg- 
ligence on  the  part  of  such  company,  is  admissible  in  evidence  witiiout  being 
pleaded. 

Appeal  from  the  District  Court  of  Bexar  County.    Tried  below  before 
Hon.  J.  L.  Camp. 

Baker,  Botts,  Parker  &  Garwood,  Newton  &  Ward  and  W.  B.  Tear 
garden,  for  appellant. 

Perry  J.  Lewis  and  H.  C.  Carter,  for  appellee. 
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NEILL,  Associate  Justice. — This  is  an  appeal  from  a  judgment  of 
^15,000  damages  for  personal  injuries  inflicted  on  the  appellee  through 
appellant's  negligence. 

As  the  three  first  assignments  of  error  require  consideration  of  the 
evidence  our  determination  of  them  will  constitute  our  conclusions  of 
fact. 

On  the  morning  of  July  5,  1903,  while  appellee  was  a  fireman  on  one 
of  appellant's  trains  and  in  the  discharge  of  the  duties  of  his  employ- 
ment, the  train  was  wrecked  between  Seguin  and  Kingsbury  by  reason 
of  a  washout,  and  the  tender  fell  upon  appellee  and  injured  him  in  the 
manner  hereinafter  stated. 

After  the  evidence  was  introduced  the  appellant's  counsel  requested 
the  court  to  peremptorily  instruct  the  jury  to  return  a  verdict  in  its 
favor.  The  refusal  of  the  request  is  the  subject  of  the  first  assignment 
•of  error. 

In  view  of  the  numerous  decisions  upon  the  subject,  it  is  hardly 
necessary  to  say  that  unless  it  appeared  as  a  matter  of  law  that  appel- 
lant was  guilty  of  none  of  the  acts  of  negligence  charged  to  have  been 
the  cause  of  appellee's  injuries  the  requested  charge  was  properly  re- 
fused. To  determine  this  question  we  must  ascertain  as  best  we  can  in 
the  light  of  the  evidence,  and  our  knowledge  of  conclusions  formed  by 
•ordinary  men — ^not  of  those  who  by  position,  or,  perhaps,  by  natural 
endowment  have  been  raised  above  their  ken,  but  the  common,  practical, 
•everyday  men,  who  do  the  world's  work,  control  the  afiFairs  of  men,  and 
are  constantly  pushing  or  dragging  this  world  of  man  to  a  higher  civili- 
zation— ^whether  any  other  conclusion  can  be  reached  by  ordinary  men 
than  that  no  act  of  negligence  charged  by  appellee  against  appellant 
has  been  shown.  For,  if  this  is  the  only  conclusion  that  can  be  deduced 
the  charge  should  have  been  given,  but  if  ordinary  men  might  reach 
different  conclusions,  the  requested  instruction  was  properly  refused. 
A  jury  of  twelve  men  and  the  trial  judge  have  arrived  at  and  registered 
by  the  verdict  and  judgment  the  conclusion  that  the  appellant  was 
guilty  of  some  one  or  more  of  the  acts  of  negligence  alleged  against  it, 
and  that  such  negligence  was  the  proximate  cause  of  appellee's  injuries. 
Whatever  may  be  said  of  a  judge,  it  is  safe  to  say  that  a  jury  is  always 
made  up  of  ordinary  men.  This  ought  to  settle  the  question,  for  they 
have  reached  a  different  conclusion  from  that  contended  for  by  appel- 
lant's counsel.  If  counsel  are  on  a  plane  that  raises  them  above  the 
level  of  ordinary  men,  the  fact  that  they  have  reached  a  different  con- 
-clusion  can  not  set  at  naught  the  conclusion  of  the  ordinary  men  who 
composed  the  jury.  The  conclusion  of  ordinary  men  is  the  criterion 
by  which  the  question  must  be  determined,  and  if  they  are  not  ordinary 
men  their  conclusion  is  worthless;  if  they  are,  their  conclusion  being 
different  from  that  of  the  jury,  demonstrates  that  the  question  was  one 
of  fact  for  the  iurv  and  not  of  law  for  the  court* to  determine. 

ffV  ft 

This  pre-supposes  there  was  evidence  upon  the  issue;  for  there  can 
be  no  trial  of  an  issue  of  fact,  or  conclusion  upon  it,  without  evidence. 
That  there  was  evidence,  is  manifested  by  the  voluminous  recitation  in 
appellant's  brief  of  the  testimonv.  It  raises  more  than  a  suspicion  of 
negligence,  else  it  would  not  be  admitted  by  appellant  that  a  presumption 
•of  negligence  was  created  from  proof  of  the  existence  of  the  defect  in 
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the  track  which  caused  the  wreck.  This  of  itself  required  the  sub- 
mission of  the  case  to. the  jury;  for  the  rule  is  that  whenever  a  party 
introduces  sufficient  evidence  to  support  -a  verdict  in  his  favor  he  is 
entitled  to  a  submission  of  the  case  to  the  jury,  no  matter  how  strong 
the  contradictory  evidence  may  be.  Eastham  v.  Hunter,  86  S.  W.  Sep., 
324;  Texas  &  P.  Ry.  Co.  v.  Bump,  95  S.  W.  Rep.,  29.) 

But,  waiving  for  the  present  such  admission  of  appellant's  counsel, 
we  will  state  the  issuable  grounds  of  negligence  alleged  and,  to  some 
extent,  the  evidence  bearing  upon  each  of  them;  and  then,  viewing  it  in 
the  light  most  favorable  to  appellee,  determine  whether  the  court 
erred  in  refusing  the  requested  peremptory  instruction. 

Among  other  things,  the  appellee's  petition  charged  that  defendant's 
track  was  defective;  that  the  defendant  failed  to  use  the  proper  care  to 
discover  the  defect;  that  it  negligently  ran  its  train  upon  the  defective 
track,  without  using  proper  precaution  to  ascertain  its  condition,  at  an 
excessive  rate  of  speed,  and  that  these  acts  of  negligence  produced  the 
derailment  and  plaintiff's  injuries. 

As  is  said  before,  the  appellee  was  the  fireman  of  an  engine  on  one 
of  appellant's  trains  and  was  injured  by  its  derailment^  which  was  caused 
by  a  washout,  or  the  giving  way  of  the  road-bed  by  reason  of  heavy 
rainfalls.  This  was,  of  course,  a  defect  *in  the  track,  rendering  it  un- 
safe for  tht  operation  of  trains.  The  question  then  is,  was  the  defect 
caused  by  appellant's  negligence  ?  As  there  can  be  no  negligence  unless 
there  is  a  failure  of  duty,  it  is  essential  to  the  decision  of  the  question 
to  determine  the  duty  appellant  owed  the  appellee,  and  whether  it  was 
discharged.  That  a  railway  company  owes  to  its  employes  operating 
its  engines  and  trains  over  its  road  the  duty  to  exercise  ordinary  care 
to  so  construct  and  maintain  its  roadbed  as  to  make  it  a  reasonably 
safe  place  for  such  servants  to  do  their  work,  and  that  its  failure  in 
such  duty  to  its  employes  is  negligence,  are  matters  of  law  too  well 
settled  to  admit  of  question.  If  then,  there  was  evidence  tending  to 
show  a  breach  of  this  duty,  it  is  equally  clear  that  a  question  of  fact  was 
presented  for  the  determination  of  the  jury. 

The  evidence  shows  that  the  train  was  running  on  a  bank  or  dump 
about  twelve  feet  high,  the  ground  upon  which  it  was  built  was  much 
lower  on  the  north  side  of  the  track  than  on  the  south  side,  which  was 
caused  from  continual  filling  on  the  south  from  the  wash  from  an 
adjoining  farm,  otherwise  the  ground  was  much  higher  on  that  side. 
There  was  no  culvert  under  the  track  through  which  storm  water  flowing 
from  the  hillside  south  of  the  track  could  be  carried  off.  This  mav 
account  for  the  alluvium  which  raised  the  ground  much  higher  on  that 
side  of  the  track  than  it  was  on  the  other.  It  was  a  complete  washout, 
from  six  to  fourteen  feet  long  and  eight  feet  to  twelve  feet  deep,  and  a 
heavy  stream  was  running  through  it.  The  earth  was  washed  out  under- 
neath the  dump.  "Apparently,"  says  a  witness,  "the  water  that  ran 
through  the  washout  came  from  the  farm  on  the  south  side  of  the  track, 
and  a  great  deal  came  down  the  right  of  way  from  the  east.  .  .  .To 
the  best  of  my  knowledge  it  seemed  to  me  there  was  pretty  much  of  a 
body  of  quicksand  in  there  somewhere  the  way  it  had  washed  out,  from 
the  amount  on  the  side,  I  don't  know  where  it  came  from.    Can't  say 
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whether  the  quicksand  came  out  of  the  dump  no  not — it  looked  that  way. 
The  ground  was  thoroughly  water-soaked,  very  wet.^* 

While  the  evidence  shows  that  the  rain  which  caused  the  washout  was 
a  heavy  one,  it  was  not  unprecedented.  Though  the  road  had  been 
constructed  over  twenty  years  prior  to  that  time  no  washout  had  ever 
occurred  there  before.  If  conditions  had  remained  unchanged  from  the 
time  of  its  original  construction  this  would  be  regarded  as  cogent  evi- 
dence that  there  was  no  negligence  in  its  original  construction.  But 
conditions  are  not  shown  to  have  remained  what  they  were.  The  topog- 
raphy of  the  land  adjacent  the  track,  from  the  way  it  was  constructed, 
had  changed  by  accretions  of  alluvia  washed  from  the  hillside  against 
the  embankment  so  that  the  water  flowing  from  the  east  and  down  the 
hill  from  the  south  could  not  flow  along  the  side  of  the  dump  and  find 
an  outlet  through  the  trestle  the  distance  of  "five  or  six  telegraph  poles 
west  of  there*'  as  it  could  when  the  road  was  constructed.  It  mav  be 
that  this  change  of  topography  might  reasonably  have  been  foreseen 
and  provided  against  by  constructing  a  culvert  in  the  proper  place  when 
the  road  was  built.  But  whether  it  could  have  been  foreseen  and 
obviated  originally,  the  changed  condition  brought  about  by  the  con- 
struction of  the  road  was  visible,  and  it  can  not  be  said  from  the  evi- 
dence  that  ordinary  care  did  not  require  the  appeUant  to  either  main- 
tain  a  ditch  along  the  side  of  the  track  suflBcient  to  drain  the  water 
westward  to  the  trestle  where  it  could  escape,  or  construct  a  culvert  for 
its  drainage.  (Labatt's  Master  &  Servant,  sec.  68c.)  One  can  not 
wait  until  a  catastrophe  occurs,  and  excuse  himself  from  its  conse- 
quences, if  the  conditions  which  produced  it  were  known  or  could  reason- 
ably have  been  foreseen  and  provided  against  by  the  exercise  of  the 
proper  care,  by  proving  that  such  an  accident  never  occurred  before. 
We,  therefore,  conclude  that  the  defect  in  the  track  which  caused  the 
wreck  arose  from  appellant's  negligence  and  was  the  proximate  cause 
of  appeUee's  injuries. 

If,  however,  it  should  be  conceded  that  the  defect  in  the  track  was  not 
on  account  of  appellant's  negligence,  we  have  the  question — Did  ap- 
pellant use  proper  care  to  discover  the  defect  ? 

It  is  not  only  the  duty  of  the  master  to  use  ordinary  care  to  provide  a 
reasonably  safe  place  for  his  servants  to  do  their  work,  but  in  order 
that  danger  from  defects  which  may  afterwards  arise  may  be  obviated 
he  must  make  such  examination  or  inspection  as  a  person  of  ordinary 
prudence  would  have  made  under  the  circumstances.  It  is  usually  for 
the  jury  to  say  whether  the  evidence  tends  to  show  an  omission  of  this 
duty. 

The  circumstances  which  must  be  looked  to  for  the  purpose  of  ascer- 
taining whether  the  evidence  tends  to  show  the  lack  of  a  proper  inspec- 
tion of  the  track,  briefly  stated,  are  these:  The  train  left  San  Antonio, 
during  a  heavy  rain,  between  nine  and  eleven  o'clock  at  night;  it  had 
been  raining  through  the  day,  and  it  continued  to  rain  without  cessation 
through  the  night  until  about  one  fifty  o'clock  in  the  morning  when  the 
accident  occurred.  The  trainmen  of  this  and  a  passenger  train  which 
preceded  it  a  few  hours,  were  cautioned  from  the  oflBce  to  run  carefully 
and  to  look  out  for  washouts  and  dangerous  places  along  the  track. 
This  tends  to  show  that^  from  the  nature  and  character  of  the  rain- 
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fall,  danger  from  an  unsafe  track  caused  by  the  rain  was  apprehended. 
To  obviate  dangere  of  this  kind  appellant  promulgated  a  rule  which  is 
as  follows:  *T>uring  heavy  storms,  whether  by  day  or  nighty  whereby 
the  track  or  any  portion  of  the  company^s  property  becomes  liable  to 
Budden  damage,  foremen  and  trackmen  must  be  on  duty,  and  at  such 
times  they  are  required  to  go  over  their  section  to  make  sure  the  track 
is  safe,  taking  danger  signals  with  them;  the  points  most  liable  to 
damage  must  be  first  visited."  Thus  showing  that  during  rain  storms^ 
such  as  the  one  prevailing  on  the  night  of  the  accident,  the  company 
realized  the  necessity  of  an  inspection  of  its  road  in  order  that  it  might 
be  made  sure  that  the  track  was  safe.  Its  section  gang  was  quartered  at 
Kingsbury  about  two  miles  from  where  the  accident  occurred.  None  of 
its  members  was  sent  out  over  the  track  to  ascertain  whether  it  was  safe. 
Immediately  after  the  accident  its  foreman  and  members  were  found  at 
Kingsbury  sound  asleep,  though  the  rain  was  such  as  to  be  pronounced 
by  appellant's  pleadings,  "unprecedented.^^  Yet  because  the  passenger 
train  passed  safely  over  the  track  a  few  hours  before  without  discovering 
or  reporting  the  washout  which  wrecked  this  train,  it  is  contended  that 
further  inspection  was  unnecessary,  or  would  not  have  disclosed  the 
defect.  These  were  matters  for  the  jury  to  determine  (See  Gulf,  C.  & 
S.  F.  Ey.  Co.  V.  Boyoe,  87  S.  W.  Eep.,  395) ;  and  it  seems  to  us  that 
it  was  warranted  in  finding  from  these  facts  that  the  appellant  failed 
to  use  the  proper  care  to  discover  the  defective  condition  of  the  track; 
and,  in  such  failure,  was  guilty  of  negligence  which  proximately  con- 
tributed to  appellee's  injury. 

But  there  is  another  question  raised  by  the  evidence  and  pleadings. 
Did  appellant  negligently  run  its  train  over  the  defective  track,  with- 
out using  proper  precaution  to  ascertain  its  condition,  at  an  excessive 
rate  of  speed?  The  evidence  tends  to  show  that  on  account  of  the  rain 
the  light  of  the  head-light  was  so  blurred  the  engineer  could  not  have 
discovered  the  washout  in  time  to  avert  the  catastrophe.  This  would 
be  more  satisfactory  had  he  discovered  it  at  all  before  running  his  engine 
over  the  washed-out  track ;  for  considering  the  length  of  the  wash-out  it 
does  seem  that  it  should  have  been  detected  before  passing  over  it,  by 
the  engineer,  had  he  been  engaged  in  keeping  a  proper  lookout  Upon 
the  same  night,  during  the  same  rain,  the  engineer  of  the  passenger 
train  that  preceded  this  one  could  see  one  hundred  yards  ahead  of  his 
engine ;  and  it  might  have  been  thought  by  the  jury  that  if  the  engineer 
had  run  cautiously  and  kept  a  proper  lookout  that  he  could  have  at 
least  discovered  the  defect  in  time  to  have  stopped  the  engine  before 
running  over  it.  The  jury  also  may  have  found  from  the  evidence  that 
the  train  was  run  at  a  dangerous  rate  of  speed.  For  the  engineer  tes- 
tified that  he  thought  he  used  more  speed  at  that  time  than  anywhere 
else  along  the  route.  Besides,  the  character  of  the  wreck  strongly  tends 
to  show,  it  being  a  light  train,  that  its  momentum  was  very  great.  At 
any  rate,  the  question  presented  was  one  for  tRe  jury  to  determine,  and 
we  are  without  authority  to  disturb  its  finding.  We  conclude,  there- 
fore, that  the  court  did  not  err  in  refusing  the  peremptory  instruction 
requested  by  appellant. 

The  second  assignment  of  error,  which  complains  of  the  court^s  over- 
ruling appellant's  motion  for  a  new  trial  and  in  refusing  to  set  aside 
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the  verdict  and  judgment  because  against  the  law  and  overwhelming 
weight  of  evidence,  has  in  effect  been  disposed  of  by  what  we  have  said 
in  considering  the  preceding  assignment. 

It  is  contended  by  the  third  assignment  of  error  that  the  verdict  is 
so  grossly  excessive  that  it  manifests  passion,  prejudice  and  improper 
motives  on  the  part  of  the  jury.  This  proposition:  *Tji  this  case  the  un- 
disputed facts  stated  by  the  witnesses  as  well  as  the  physical  facts  ap- 
parent at  the  time,  show  conclusively  that  appellee  did  not  sustain  any 
serious  injury.  He  was  thereafter  under  the  treatment  and  observation 
of  skilled  surgeons  for  several  months  and  they  could  discover  nothing 
but  temporary  injuries,  and  they  say  that  he  soon  recovered  from  these, 
and  from  all  the  facts  it  is  made  palpably  plain  that  appellant  was  at 
the  time  of  the  trial  feigning  the  alleged  present  disabilities  or  else 
they  resulted  from  other  causes  than  the  accident,  and  it  is  therefore 
palpably  plain  that  the  verdict  is  not  only  outrageously  excessive  but 
that  the  jury  was  actuated  by  prejudice  or  other  improper  motives,"  is 
asserted  under  the  assignment. 

After  carefully  examining  and  maturely  considering  the  evidence 
we  have  been  unable  to  reach  the  conclusion  advanced  by  appellant  under 
the  assignment, 

The  evidence  shows  that  after  the  wreck  appellant  was  found  pin- 
ioned under  the  tender,  about  one-half  of  his  body  and  right  leg  being 
under  it;  and  that  it  took  the  men  about  three-quarters  of  an  hour  to 
extricate  him;  he  was  bruised  nearly  all  over — his  foot  mashed,  his 
hand,  leg  and  side  cut,  his  head  bruised  and  back  injured.  He  was 
placed  by  appellant  in  the  Santa  Eosa  hospital,  where  he  remained  un- 
der the  treatment  of  its  surgeon  six  months.  While  the  testimony  of 
appellant's  expert  witnesses  tends  to  show  that  he  has  recovered  from 
his  injuries,  the  same  character  of  testimony,  on  the  other  hand,  tends 
with  equal  if  not  with  greater  weight  to  prove  that  his  spinal  cord  is 
injured,  and  that  such  injury  will  gradually  grow  worse  and  probably 
cause  paralysis  and  culminate  in  his  death.  He  was  twenty-one  years 
old,  stout,  healthy  and  vigorous,  weighing  175  pounds  and  earning  from 
$85  to  $105  per  month  when  injured.  Now  he  weighs  only  139  pounds, 
is  too  weak  to  work,  suffers  constant  pain  in  the  back,  is  weak  in  the 
back  and  one  of  his  legs.  In  view  of  such  testimony  it  can  not  be  said 
that  a  verdict  for  $15,000  manifests  prejudice  or  improper  motives  on 
the  part  of  the  jury  who  rendered  it;  nor  that  it  exceeds  just  compen- 
sation for  the  damages  he  has  sustained. 

Under  the  fourth  assignment  of  error,  which  complains  of  the  fourth 
paragraph  of  the  court's  charge,  it  is  contended  that  the  evidence  did 
not  authorize  the  submission  of  the  question  whether  appellee  was  en- 
titled to  recover  for  mental  pain.  It  is  settled  law  in  this  State  that 
where  physical  injury  to  a  plaintiff  is  shown,  the  jury  may  infer  men- 
tal suffering  without  direct  proof  thereof.  Houston  E.  &  W.  T.  Ey.  v. 
Simpson,  81  H.  W.  Eep.,  353;  Brown  v.  Sullivan,  71  Texas,  470; 
Galveston  H.  &  S.  A.  Ey.  v.  Eubio,  65  S.  W.  Eep,  1127;  International 
&  G.  N.  Ey.  V.  Johnson,  95  S.  W.  Eep.,  595. 

There  can  be  no  error,  of  which  appellant  can  justly  complain,  in 
this  part  of  the  charge:  "If  you  believe  from  the  evidence  that  the 
said  track  and  roadbed  was  in  a  washed-out  and  defective  and  dangerous 
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condition,  yet  if  you  also  believe  that  the  said  condition  was  caused  by 
an  unprecedented  rainfall,  which  could  not  reasonably  have  been  anti- 
cipated by  defendant,  or,  if  you  believe  from  the  evidence  that  the  de- 
fendant was  not  guilty  of  negligence  in  failing  to  discover  the  said  de- 
fective and  dangerous  condition  of  said  track,  if  you  find  it  was  in  such 
condition,  in  time  to  have  prevented  said  wreck  and  deraihnent,  then 
your  verdict  should  be  for  the  defendant,"  which  is  the  subject  of  the 
fifth  assignment  of  error.  If  obnoxious  to  the  criticism  of  appellant's 
counsel,  the  error  is  not  affirmative,  and  a  special  charge  to  cure  the  sup- 
posed defect  should  have  been  requested.  Hill  v.  Gulf,  C.  &  S.  P.  Ry., 
95  Texas,  629,  69  S.  W.  Rep.,  136;  Ratteree  v.  Galveston,  H.  &  S.  A.  Ry. 
Co.,  81  S.  W.  Rep.,  566;  International  &  G.  N.  Ry.  Co.  v.  Vanlanding- 
ham,  85  S.  W.  Rep.,  849 ;  Crowder  v.  St.  Louis  S.  W.  Ry.  Co.,  87  S.  W. 
Rep,,  166;  McDonald  v.  Nalle,  91  S.  W.  Rep.,  632;  Galveston  H.  &  S. 
A.  Ry.  Co.  V.  Mohrmann,  93  S.  W.  Rep.,  1091. 

Rule  No.  331  of  appellant  company,  the  introduction  of  which  in 
evidence  is  complained  of  in  the  sixth  assignment,  was  admissible  as 
evidence  tending  to  show  negligence  without  being  pleaded,  as  was  held 
by  this  court  in  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Boyce,  87  S.  W.  Rep.,  395. 
This  also  disposes  of  the  seventh  and  eighth  assignments  of  error  which 
complain  of  the  admission  in  evidence  over  defendant's  objection  of 
other  like  rules  of  the  company. 

There  is  no  error  assigned  requiring  a  reversal  of  the  judgment  and  it 
is  affirmed. 

Afflrmed. 

Writ  of  error  refused. 


Estate  M.  T.  Jokes  et  al.  v.  A.  N.  Neal  et.  al. 

Decided  December  6,  1906. 

1. — Objections  to  Evidence — ^Assi^ments  of  Error — ^AppeaL 

Appellants  will  be  confined  on  appeal  to  the  specific  objections  made  to  evi- 
dence in  the  trial  court,  and  propositions  set  out  in  the  brief  will  not  be  con- 
sidered unless  based  on  such  objections  as  shown  by  the  bill  of  ezceptions. 

2. — Lost  Deed — Secondary  Evidence — ^Deed  Records. 

A  proper  predicate  having  been  laid  for  the  introduction  of  secondary  evi- 
dence of  a  lost  deed,  the  pages  of  the  record  book  of  deeds  containing  a  copy  of 
such  deed  were  competent  and  proper  as  a  circumstance  to  prove  the  ezist^ce, 
execution  and  contents  of  said  deed. 

3. — Same — Circumstantial  Evidence  of  Genuineness. 

The  fact  that  a  deed  made  in  1846,  three  years  after  the  date  of  the  lost 
deed,  referred  to  said  lost  deed;  that  in  1884  the  executor  of  the  grantee  in  said 
deed  claimed  the  land  conveyed  thereby  for  the  estate,  and  appointed  an  attorney 
in  fact  to  recover  the  land  from  an  adverse  claimant  and  to  sell  the  same;  that 
defendants  claim  a  portion  of  the  land  through  a  deed  made  by  said  attorn^  in 
fact;  that  a  witness  who  had  lived  near  the  land  for  many  years  testified  that  it 
was  known  among  the  old  settlers  as  the  grantee's  land,  and  the  fact  that  the 
grantor  nor  his  heirs  asserted  any  title  to  the  land  until  recently,  taken  to- 
gether, were  sufficient  to  establish  the  genuineness  of  a  lost  deed. 

4. — ^Absence  of  Acknowledgment— Ancient  Instrument. 

A  lost  deed  proved  to  be  more  than  thirty  years  old,  and  in  the  custody  of 
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one  who  represented  the  owner  when  last  heard  of,  may  be  introduced  in  evi- 
dence although  not  acknowledged  or  proved  up  for  record. 

5. — ^Ancient  Instrument — ^Presumption  of  Power. 

The  power  under  which  a  deed,  admissible  in  evidence  as  an  ancient  in- 
strument, was  executed,  will  be  presumed. 

6. — Trial — ^Evidence-— Objection. 

An  objection  to  evidence,  not  made  at  the  time  of  the  trial,  can  not  be  made 
the  ground  of  motion  for  new  trial. 

7. — New  Trial — Newly  Discovered  Evidence— Impeachment  of  Witness. 

Where  the  defendant  might  have  anticipated  what  evidence  the  plaintiff 
would  probably  introduce,  and  his  sources  of  mformation,  and  used  no  diligence 
in  investigating  such  sources  of  information  nor  in  securing  rebutting  or  im- 
peaching testimony,  a  new  trial  is  properly  refused.  A  new  trial  is  seldom,  if 
ever,  granted  on  the  ground  of  newly-discovered  evidence  when  its  object  is  to 
impeach  the  witnesses  of  the  successful  pariy. 

8. — ^Karried  Woman — ^Fraud — ^Estoppel. 

A  married  woman  having  falsely  represented  by  the  recitals  in  a  power  of 
attorney  that  she  was  a  fem^  sole,  and  that  she  and  those  who  joined  with  her 
in  the  execution  of  said  power  were  the  only  heirs  of  a  certain  ancestor,  is  es- 
topped from  repudiating  the  act  as  against  one  who  acted  on  such  representa- 
tions.   An  estoppel  by  deed  is  essentially  different  from  an  estoppel  in  pais. 

Appeal  from  the  District  Court  of  Newton  County.  Tried  below 
before  W.  B.  Powell. 

T,  W.  Ford,  T.  H,  Stone  and  T.  C.  Ford,  for  appellant.— The  tran- 
scribing  upon  the  records  of  his  office  of  a  deed  not  properly  acknowl- 
edged is  an  unauthorized  act  of  the  recording  officer,  and  such  record  is 
not  admissible  to  establish  the  execution  of  a  deed. 

The  record  in  one  county  of  a  copy  from  the  records  of  another  county 
of  a  purported  deed  not  acknowledged  by  the  grantor  is  not  admissible 
in  evidence  as  a  circumstance  to  establish  the  execution  of  a  deed,  nor 
for  any  other  purpose. 

The  record  of  a  deed  improperly  acknowledged,  or  not  at  all  acknowl- 
edged, so  as  to  entitle  it  to  record,  with  evidence  that  at  one  time  the 
tract  of  land  was  called  in  the  community  where  it  is  situate  by  the 
name  of  the  grantee  in  such  deed,  with  no  other  circumstance  of  pos- 
session or  ownership  by  such  grantee,  is  insufficient  to  establish  the 
execution  of  such  deed.  Heintz  v.  Thayer,  92  Texas,  659;  McLaughlin 
V.  McManigle,  63  Texas,  553 ;  Heintz  v.  Thayer,  50  S.  W.  Bep.,  176 ; 
Patrick  V.  Nance,  26  Texas,  299 ;  Lowry  v.  Harris,  12  Minn.,  255. 

Though  record  was  admissible,  not  sufficient  with  other  circumstances 
to  establish  execution  and  delivery  of  deed.  Schultz  v.  Tonty  Lbr.  Co., 
82  S.  W.  Rep.,  353;  MeCarty  v.  Johnson,  49  S.  W.  Rep.,  1098;  Hilbum 
V.  Harris,  2  Texas  Civ.  App.,  395;  Wolf  v.  Mahan,  57  Texas,  174; 
Texas  &  Pac.  Ry.  v.  Barron,  78  Texas,  452;  Houston  &  T.  C.  Ry.  Co. 
V.  Forsythe,  49  Texas,  179. 

Where,  upon  a  trial,  a  witness  testifies  to  statements  made  or  acts 
done  by  another,  motion  for  new  trial  should  be  granted,  in  which  it 
is  shown  that  such  statements  and  acts  will  be  denied,  and  that  at  time 
of  trial  the  party  said  to  have  made  them  could  not  be  produced  at  trial. 
Texas  &  Pao.  Ry.  v.  Barron,  78  Texas,  452. 
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W,  D.  Oordon,  for  appellees. — The  inBtnunent  was  admissible  in  evi- 
dence as  an  ancient  instrument  and  proved  itself,  irrespective  of  any 
acknowledgment. 

(a)  That  the  instrument  was  admissible  as  a  circumstance  in  connec- 
tion with  other  circumstances,  tending  to  show  that  such  a  deed  from 
James  English  in  fact  was  executed;  and  (b)  That  the  recital  of  the 
clerk  in  1843  that  the  deed  was  in  fact  properly  acknowledged,  raises 
the  presumption  that  the  acknowledgment,  which  the  clerk  did  not  copy, 
was  in  fact  made,  and  in  law  suflScient.  Allan  v.  Bead,  66  Texas,  19; 
Winn  V.  Patterson,  9  Pet.  (U.  S.),  675,  676;  1  Qreenleaf  Ev.,  sec.  141- 
143;  Guinn  v.  Musick,  41  S.  W.  Rep.,  725;  Heintz  v.  Odonnell,  42 
S.  W.  Rep.,  798 ;  Emanuel  v.  Gates,  3  TJ.  S.  C.  C.  A.,  663 ;  Holmes  v. 
Coryell,  58  Texas,  688;  Brown  v.  Simpson,  67  Texas,  231;  Bounds  v. 
Little,  75  Texas,  316. 

We  also  refer  to  the  validating  act  of  1860,  validating  previous  rec- 
ords and  to  a  decision  construing  it  (McCelvey  v.  Cryer,  28  S.  W.  Rep., 
691). 

« 

PLY,  Associate  Justice. — Appellees  institnted  this  action  of  tres- 
pass to  try  title  against  appellants  to  recover  1107  acres  patented  to 
James  Englidi  on  October  17,  1835.  Appellants  pleaded  not  guilty 
and  three,  five  and  ten  years  limitations.  Louisa  Jones,  Jennette  Jones, 
W.  E.  Jones  and  J.  D.  Hunting  and  wife  were  dismissed  from  the  sui^ 
and  on  trial  before  the  court,  without  the  aid  of  a  jury,  it  was  adjudged 
that  A.  N".  Neal,  James  W.  Neal,  James  A.  Stephens  and  wife,  Nannie  P. 
Stephens,  M.  Lowe  and  his  wife,  Ida  N.  Lowe  take  nothing  by  the  suit^ 
and  that  the  other  plaintiffs  (appellees),  recover  of  J.  M.  Rockwell, 
Jesse  H.  Jones,  T.  W.  House,  A.  J.  Schureman  and  H.  D.  Timmons, 
individually  and  as  executors  of  the  will  of  M.  T.  Jones,  deceased,  an 
undivided  one-half  of  the  land  sued  for. 

Appellees  introduced  in  evidence  pages  173  and  174  of  vol.  Q  of  deed 
records  of  Newton  County,  Texas,  showing  the  following  instrument 
recorded  therein  to  wit: 

*The  Republic  of  Texas,) 
County  of  Shelby.  \ 

Know  all  men  by  these  presents:  That  whereas  James  English  of 
the  county  of  Houston,  in  said  Republic  did  on  the  sixth  day  of  Jan- 
uary, A.  D.  1842,  under  his  hand  and  seal  elect  constitute  and  appoint 
George  English  his  attorney  in  fact  for  him  the  said  James  English, 
and  in  his  name,  place  and  stead  authorized  and  empowered  the  said 
George  English  of  the  county  of  Shelby  apousaid  to  make,  execute  and 
deliver  to  one  Ira  Harris  of  the  county  of  Shelby  apousaid  Titles  to 
several  tracts  or  parcels  of  land  among  others  them  one  tract  or  parcel 
of  land  situated,  lying  and  being  in  the  county  of  Sabine,  Republic 
aforesaid  on  the  waters  of  the  Sabine  River  in  Zavalas  Colony  com' 
mensing  its  measnrment  at  the  southwest  comer  of  E.  Tallvs  survey  of 
land  granted  to  the  said  James  English  by  the  commissioner  of  the 
Mexican  Government  George  A.  Nixon  on  the  17th  dav  of  October,  A. 
D.  1835. 

"Know,  therefore,  know  all  men  by  these  presents  that  I,  George  Eng- 
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lish,  attorney  in  fact  for  James  English  as  aforesaid  in  consideration  of 
the  sum  of  Eleven  Hundred  and  Twenty-five  Dollars  to  me  in  hand 
paid  by  Ira  Harris  of  the  county  of  Shelby  afousaid  have  granted,  bar- 
gained^ sold  and  released  and  by  these  presents  do  grant,  bargain^  sell 
and  releaae,  unto  the  said  Ira  Harris  all  that  peace  or  parcel  of  land 
situated  as  above  described  as  will  more  fully  by  reference  to  the  deed 
above  mentioned  from  the  commissioner  George  A.  Nixon  to  the  said 
James  English,  together  with  all  and  singular  the  rights,  members, 
hereditaments  and  appurtenances  to  the  same  belonging  or  in  anywise 
incident  or  appertaining. 

**To  have  and  to  hold  all  and  singular  the  premises  above  mentioned, 
unto  the  said  Ira  Harris,  his  heirs  and  assigns  against  every  person 
whomsoever  lawfully  claiming  or  to  claim  the  same  or  any  part  thereof. 

*^itnes8  my  hand  and  seal  this  the  7th  day  of  February,  A.  D.  1843. 

(Seal)  James  English,  by  his  attorney  George  English. 
**Signed,  sealed  & 
delivered  in  presents. 
of  us  B.  T.  Wheeler, 
K.  L.  Anderson. 

''The  Republic  of  Texas,) 
County  of  Shelby.  \ 

I,  Certify  that  the  above  and  foregoing  deed  with  the  proper  acknowl- 
eigemnt  of  the  same  is  duly  registered  in  my  oflBce  as  more  fully  shows 
in  the  records  book  D,  page  57. 

Witness  G.  W.  Scott,  Clk.  C.  C.  S.,  per  deiputy  Amos  Hale. 

Given  under  mv  hand  March  8,  A.  D.  1843. 

(no  seal)  G.  W.  Scott,  Clk.  C.  C,  per  Deputy  Amos  Hale. 

"For  value  received  I,  Ira  Harris  of  the  Republic  of  Texas,  and  County 
of  Shelby,  attorney  in  fact  of  Asmas  A.  Harris  do  transfer  all  my  right, 
title  and  interest  as  above  to  the  within  to  E.  D.  Hanna  of  Natchitoches 
Pariah,  Louisiana. 

^'Witness  my  hand  and  seal  this  10th  day  Feby.,  1846. 
**The  words  to  the  within  Ira  (his  mark)  Harris, 

interhim  before  signed. 
Attest  H.  Cozast, 

A.  McLamore.'* 

Also  the  record  book  of  deeds  of  Newton  County  containing  the  fol- 
lowing instrument: 

'^Republic  of  Texas,) 
Shelby  County,  \ 

Know  all  men  by  these  presents,  That  I,  Osmand  Harris  of  this  resi- 
dence did  on  the  fourth  of  November  Eighteen  hundred  and  forty-four 
under  his  hand  and  seal  elect  constitute  and  appoint  Ira  Harris  of 
said  residence  his  attorney  in  fact  for  him,  and  in  his  name  of  the  said 
Osmas  A.  Harris  and  in  his  room  place  and  stead  anshouse  and  appoint 
the  said  Ira  Harris  to  rent  or  sell  and  make  titles  in  fee  simple,  and 
deliver  several  certain  tracts  of  land,  among  which  was  one  certain  tract 
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of  land  lying  partly  in  Jasper  and  in  Sabine  Counties,  Republic  afore- 
said and^  the  waters  of  Sabine  River  in  the  Zayallas  colony. 

"Commencing  its  measurement  at  the  southwest  comer  of  E.  Talley's 
survey  of  land  and  containing  Eleven  hundred  and  seven  acres  or  one 
fourth  of  a  league  of  land  granted  to  James  English  by  the  commissioner 
of  the  Mexican  Government  George  A.  Nixon  on  the  17th  day  of  Oc- 
tober Eighteen  Hundred  and  thirty-five  (1835)  and  sold  by  George 
English  attorney  in  fact  of  said  James  English  both  of  this  Republic 
George  English  of  Shelby  County  and  James  English  of  Houston  County 
to  Ira  Harris  of  this  residence  by  deed  bearing  date  the  7th  day  of 
February  Eighteen  hniuhed  and  forty-three  (1843)  and  again  sold  and 
delivered  by  the  said  Ira  Harris  to  the  above  named  Osraas  A.  Harris 
bv  deed  dated  1st  dav  of  October  Eighteen  hundred  and  fortv  four 
(1844). 

"Xow.  I  the  said  Ira  Harris  attomev  as  above  have  for  and  in  sideraU 
ing  of  the  sum  of  thirteen  hundred  dollars,  to  me  in  hand  paid  by  Eliza 
D.  Hanna  of  the  Parish  of  Natchitoches  and  state  of  Louisiana  the  re- 
ceipt whereof  is  hereby  acknowledged,  bargained  sold  and  conveyed  and 
delivered  unto  the  said  Hanna  the  above  described  or  intended  to  be 
described  tract  of  land  for  a  fuller  description  of  which  reference  is 
ma.de  to  the  above  Spanish  deed  made  by  G.  A.  Nixon  and  dated  October 
17th,  1835,  with  all  the  rights  and  appurtenances  thereto  belonging. 

"To  have  and  to  hold  in  fee  simple  forever  and  the  said  Harris  attorney 
as  above  anJ  for  himself  as  being  once  owner  of  said  land  b'nd  himself 
his  heirs,  adminstrators  asnd  assigns  &c.  to  warrant  and  forever  defend 
the  title  of  and  to  said  land  to  the  E.  D.  Hanna  her  heirs  and  assigns 
&c.  forever. 

"In  testimonv  whereof  I  have  hereunto  set  my  hand  and  affixed  rav 
scrowl  meant  for  a  seal  this  tenth  dav  of  Februarv  Eighteen  hundred 
and  forty-six  (1846). 

Attest  H.  Cozafit.  Ira  (His  mark)  Harris. 

A.  McLarraore. 

"State  of  Texas,    ) 
Countv  of  Shelbv.f 

Personally  appeared  A.  McLamore,  before  me  Robert  Turrn  C.  J.  and 
Ex.  Off.  Noton  Public  and  after  being  dulv  sworn  depouth  and 
sayeth  that  he  heard  Ira  Harris  acJcoUedfj  the  foresroing  instrument  t/) 
be  his  own  act  and  deed  and  done  for  the  purposes  therein  expressed. 

Given  under  mv  hand  and  seal  office  this  30th,  of  March  ^HJ,0. 

(Seal)  Robert  Turrm  C.  J.  and  Ex  Offo.  Notor  Pub.'' 

Appellees  introduced  the  will  of  Eliza  D.  Allen,  who  was  proved  to 
have  been  Eliza  D.  Hanna,  and  was  a  feme  sole  when  she  died,  in  which 
she  bequeathed  all  her  property  except  $200  and  a  house  and  lot  in 
Hot  Springs,  Arkansas,  to  her  sister  M.  M.  Neal.  The  latter  was  the 
ancestor  of  appellees  and  they  inherited  all  of  her  property.  The  court- 
house in  Shelbv  Countv  was  destroved  bv  fire  about  1880.  The  deed 
from  James  English,  by  his  attorney  in  fact,  George  English,  to  Ira 
Harris,  and  from  Harris  to  E.  D.  Hanna,  were  recorded  in  Newton 
County  in  1897,  and  the  county  and  district  clerk  swore  that  they  were 
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old  and  faded  and  that  some  of  the  words  were  illegible,  and  that  he 
copied  them  into  the  record  of  deeds  as  best  he  could,  and  underscored 
each  word  that  he  could  not  make  out.  He  said  that  he  thought  he 
got  the  deeds  from  K.  B.  Seale  and  after  they  were  recorded  returned 
them  to  him.  Appellants  claim  through  a  deed  made  by  the  heirs  of 
James  English,  by  their  attorney  in  fact,  M.  C.  Johnson,  of  date  Decem- 
ber 16,  1897,  executed  to  Alice  Murphy;  by  Alice  Murphy  to  H.  Mas- 
terson,  and  Masterson  to  executors  of  estate  of  M.  T.  Jones.  It  was 
shown  that  K.  B.  Seale,  who  sent  the  deeds  to  the  clerk  for  record  and 
to  whom  they  had  been  returned,  had  a  power  of  attorney  to  sell  the  land 
from  W.  H.  Barry,  as  executor  of  the  estate  of  Eliza  D.  Allen,  and 
that  he  made  a  deed,  to  a  part  of  the  land  in  controversy  in  1887  to 
G.  W.  Norsworthy.  This  fact  is  found  as  tending  to  show  that  he 
probably  had  the  old  deeds  in  his  possession. 

The  first,  second,  third  and  fourth  assignments  present  as  error  the 
action  of  the  court  in  allowing  the  record  of  the  deed  from  James  Eng- 
lish, by  his  attorney  in  fact,  George  English,  to  Ira  Harris  to  be  used  as 
evidence.  ITie  grounds  of  objections  to  the  records,  as  disclosed  by  the 
bill  of  exceptions,  were  as  follows: 

"First. — ^That  no  power  of  attorney  or  written  authority  was  shown 
to  be  in  George  English  to  execute  said  instrument. 

"Second. — ^Becauee  said  instrument  does  not  show  any  acknowledg- 
ment by  George  English  personally,  or  as  attorney  in  fact,  and  the  same 
is  not  properly  authenticated  for  record. 

"Third. — Because  said  instrument  shows  upon  its  face  that  there 
wafi  no  seal  attached  to  said  purported  deed,  or  to  the  certificate  of  the 
clerk  which  is  attached  to  and  follows  the  copy  of  said  instrument  and 
is  dated  March  8,  1843." 

Appellants  will  be  confined,  in  this  court,  to  the  specific  objections 
made  to  the  evidence  in  the  trial  court,  and  none  of  the  propositions 
set  out  in  the  brief  or  supplemental  brief  will  be  considered  unless  based 
on  the  foregoing  objections  embodied  in  the  bill  of  exceptions.  (Hem- 
don  V.  Casiano,  7  Texas,  322;  Kimmarle  v.  Houston  &  T.  C.  Rv.,  76 
Texas,  692.) 

Under  the  agreement,  made  by  the  parties  in  this  case,  proof  of  loss 
of  the  originals  of  any  instnmient  of  writing  desired  to  be  introduced 
in  evidence  was  not  required,  and,  therefore,  when  the  record  book  of 
deeds  of  Newton  County  was  introduced  in  evidence  no  objection  was 
urged  on  the  ground  of  its  being  secondary  evidence  of  the  contents  of 
the  deed  from  James  English  to  Ira  Harris.  The  admissibility  of  the 
deed  must  be  passed  on  as  though  an  affidavit  of  loss  of  the  instrument 
had  been  made. 

The  proper  predicate  having  been  laid  for  the  introduction  of  secon- 
dary evidence,  any  circumstance  tending  to  prove  the  execution  and 
former  existence  of  the  deed  was  relevant  and  proper.  As  a  circumstance 
to  prove  the  execution  of  a  deed  from  James  English  to  Ira  Harris,  a 
remote  vendee  of  appellees,  that  portion  of  the  record  book  of  deeds  of 
Newton  County  on  which  was  spread  the  copy  of  such  deed  was  legiti- 
mate and  proper.  Especially  was  this  so  in  the  light  of  the  evidence 
of  the  county  clerk  who  copied  the  deed  into  the  record  and  testified  that  it 
Vol.  XLTV.  Civil— 27. 
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"was  a  literal  copy  of  the  deed,  so  far  as  he  could  decipher  it,  and  that 
the  deed,  together  with  that  from  Ira  Harris  to  E.  D.  Allen,  had,  he 
thought,  been  sent  to  him  by  K.  B.  Seale,  and  after  being  recorded  were 
returned  to  Scale.  He  further  testified  that  the  instruments  were  old 
and  faded  and  that  correct  copies  of  them  had  been  made  so  far  as  he 
could  decipher  them.  A  consistent  claim,  of  right  was  shown  under  the 
deed  from  James  English  and  there  had  been  no  claim  before  1897,  by 
the  heirs  of  English  to  any  part  of  the  land.  The  propriety  of  the  in- 
troduction of  the  record  book  of  deeds  as  a  circumstance  to  show  the 
execution  and  contents  of  the  lost  deeds  is  sustained  by  ample  authority. 
(Grain  v.  Huntington,  81  Texas,  614;  Heintz  v.  Thayer,  92  Texas,  658; 
Baylor  v.  Tillebach  (Texas  Civ.  App.),  49  S.  W.  Bep.,  720;  McCarty 
V.  Johnson  (Texas  Civ.  App.),  49  S.  W.  Rep.,  1098;  Schultz  v.  Tonty 
Lumber  Co.  (Texas  Civ.  App.),  82  S.  W.  Rep.,  353;  Simmons  v.  Hew- 
ett  (Texas  Civ.  App.),  87  S.  W.  Rep.,  188;  Veatch  v.  Gray  (Texas  Civ. 
App.),  91  S.  W.  Rep.,  327.) 

In  the  case  of  Crain  v.  Huntington,  above  cited,  the  Supreme  Court 
said :  ^^The  fact  that  a  deed  answering  in  every  particular  to  that  sought 
to  be  established  appeared  upon  the  record  of  deeds  of  Shelby  County 
is  a  circumstance  trading  strongly  to  show  that  such  a  deed  was  exe- 
cuted/^ And  in  the  case  of  Heintz  v.  Thayer,  while  it  is  held  that  copies 
of  the  record  of  instruments  improperly  recorded  could  not  be  used  as 
evidence,  yet  it  is  intimated  that  the  record  book  itself  might  be  used 
to  prove  tiiat  there  was  such  a  writing  on  its  pages.  There  can  be  no 
doubt  about  this  proposition  when  the  book  is  introduced  in  connection 
with  testimony  of  the  man  who  inscribed  it  therein,  that  it  was  a  true 
copy  of  the  original.  If  a  copy  of  the  original  had  been  made  by  any 
one  in  any  book,  or  on  anything  else,  and  he  swore  to  the  correctness  of 
the  copy,  it  would  be  proper  evidence.  It  would  be  a  most  effective 
way  of  proving  up  the  contents  of  a  lost  instrument,  much  more 
trustworthy  than  the  testimony  of  a  witness  as  to  the  contents  of  a  lost 
deed,  from  memory,  which  has  never  been  excluded  in  such  cases.  This 
view  is  sustained  in  the  case  of  McCarty  v.  Johnson,  hereinbefore  cited, 
wherein  it  is  said:  *^ut,  while  these  instruments  were  not  properly 
registered,  we  are  of  the  opinion  that  the  fact  of  the  existence  of  the 
record,  and  what  it  purported  to  be,  was  admissible,  under  general  rules 
of  evidence,  as  circumstantial  evidence  tending  to  prove  the  existence, 
genuineness  and  contents  of  the  deeds  under  which  plaintiff  claimed. 
.  .  .  In  a  country  where  titles  are  expected  to  be  registered,  the  first 
place  where  traces  of  a  lost  deed  are  sought  is  among  the  records.  If 
the  record  of  a  deed  be  regular,  the  statute  gives  to  it  a  certain  effect 
which  it  can  not  have  if  it  has  not  been  duly  made.  If  it  be  not  regular, 
it  does  not  follow  that  its  existence  may  not  be  a  circumstance  legally 
admissible  as  tending  to  show  that  the  thing  copied,  also  had  a  real  ex- 
istence." The  principle  stated  holds  good,  although  there  be  no  proof 
of  claim  under  the  deed,  the  want  of  other  circumstances  sustaining  the 
execution  of  the  deed  having  the  effect  merely  of  weakening  the  pro- 
bative force  of  the  fact  proved  by  the  imperfect  record  of  the  deed. 
The  relevance  of  such  testimony  does  not  hang  upon  proof  of  other  facts 
sustaining  it.  It  is  so  held  in  Schultz  v.  Lumber  Co.  cited  hereinbefore. 
In  this  connection  it  is  pertinent  to  state  that  the  deed  of  James  Eng- 
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lish  was  referred  to  in  the  deed  from  Ira  Harris  to  Eliza  D.  Hanna,  exe- 
cuted in  1846,  three  years  after  the  execution  of  the  English  deed,  and 
in  1884,  W.  H.  Barry,  executor  of  the  will  of  Eliza  D.  Allen,  formerly 
Hanna,  claimed  the  land  for  the  estate  and  appointed  K.  B.  Scale,  at- 
torney in  fact,  to  recover  the  land  from  any  adverse  claimant  and  to 
sell  the  same.  Through  a  deed  from  K.  B.  Scale,  by  virtue  of  his  power 
of  attorney,  appellants  claim  a  portion  of  the  land..  In  addition  to  the 
other  circumstances  it  was  shown,  by  a  witness,  who  had  lived  about  a 
mile  from  the  land  since  1870,  that  it  was  known  among  the  old  settlers 
as  the  Hanna  tract.  These  circumstances  taken  with  the  fact  that  ihe 
heirs  of  English  asserted  no  title  to  the  land  imtil  the  latter  part  of 
1897,  we  think,  were  sufficient  to  establish  the  genuineness  of  the  deed 
from  James  English  to  Ira  Harris  and  from  Harris  to  Eliza  D.  Hanna. 

The  deeds  were  of  sufficient  age  to  make  them  ancient  instruments, 
and  their  custody  having  been  traced  back  to  K.  B.  Scale,  who  repre- 
sented the  estate  of  Eliza  D.  Allen,  the  necessary  characteristic  of  the 
deeds  in  that  respect  was  sufficiently  shown,  and  they  could  be  introduced 
in  evidence  as  ancient  instruments.  Being  ancient  instruments  and  as 
such  admissible  in  evidence,  the  power  imder  which  they  were  executed 
will  be  presumed.  (Watrons  v.  McGrew,  16  Texas,  613;  Dailey  v. 
Starr,  26  Texas,  662 ;  Veramendi  v.  Hutchins,  48  Texas,  552 ;  Williams 
V.  Conger,  49  Texas,  600;  Harrison  v.  McMurray,  71  Texas,  122; 
Gamer  v.  Lasker,  71  Texas,  431;  Harris  v.  Nations,  79  Texas,  409.) 

What  has  been  written  in  regard  to  the  deed  of  English  to  Harris 
applies  with  equal  force  and  appropriateness  to  the  deed  from  Harris 
to  Hanna.    The  circumstances  surrounding  one  surround  the  other. 

Our  conclusions  of  fact  dispose  of  the  fourteenth  and  fifteenth  as- 
signments of  error,  which  question  the  sufficiency  of  the  evidence  to 
sustain  the  verdict 

The  custody  of  the  English  and  Harris*  deeds  was  not  questioned  in 
the  trial  court,  and  no  objection  was  urged  to  the  deeds  on  that  score, 
'  and  it  was  too  late  after  the  trial  to  endeavor  to  make  that  an  issue  in 

the  case.  Even  if  it  be  admitted  that  Scale  did  not  have  possession  of 
the  deeds,  and  that  his  affidavit  denying  that  he  had  placed  the  deeds  in 
the  hands  of  the  county  clerk  for  registration  or  that  they  were  ever 
returned  was  true,  it  was  an  issue  not  raised  on  the  trial  and  the  motion 
for  a  new  trial  was  properly  overruled. 

The  record  of  the  deeds  disclosed  that  they  had  been  recorded  by  a 
person  who  was  then  and  up'  to  the  time  of  the  trial  the  county  clerk 
of  Newton  County,  and  appellant  should  have  anticipated  that  it  would 
be  shown  bv  said  clerk  from  whom  he  received  the  deeds  and  the  least 
diligence  would  have  disclosed  the  character  of  his  testimony.  Appel- 
lants failed  to  allege  any  facts  indicating  any  diligence  whatever  in  dis- 
covering the  evidence  of  K.  B.  Scale  as  to  his  custody  of  the  deeds. 
Scale  lived  only  16  miles  from  the  courihouse  and  no  effort  was  made 
to  postpone  the  trial  after  the  county  clerk  had  testified. 

Again,  the  avowed  object  for  desiring  the  newly  discovered  testimony 
was  to  impeach  the  county  clerk,  and  it  is  firmly  settled  in  Texas  that 
a  new  trial  will  rarely,  if  ever,  be  granted  on  the  ground  of  newly  dis- 
covered evidence  when  its  object  is  to  impeach  the  witnesses  of  the  sue- 


420  Texas  Civil  Appeals  Reports,  Vol.  44.     [December, 

cessfnl  party.     (Scran ton  v.  Tilley,  16  Texas,  183;  Mitchell  v.  Baas, 
26  Texas,  372;  Houston  St  Ry.  v.  Sciacca,  80  Texas,  350.) 

In  1898,  Mrs.  Nannie  B.  Stephens,  a  married  woman,  joined  witti 
A.  N.  Xeal,  and  Tda  N".  Lowe  and  her  husband  M.  Lowe,  in  executing 
a  power  of  attorney  to  M.  C.  Johnson  to  sell  the  land  in  controversy, 
and,  by  virtue  of  that  power,  he  executed  a  deed  to  Murphy,  whidi 
forms  a  link  in  one.  of  the  chains  of  title  of  appellants.  Mrs.  Stephens 
was  not  joined  by  her  husband,  but  it  was  recited  in  the  power  of  at- 
torney that  she  was  a  feme  sole,  and  there  was  the  further  representation 
that  those  who  executed  the  power  of  attorney  were  the  only  heirs  of 
Mrs.  M.  M.  Neal.  Both  of  those  recitals  were  false.  The  law  extends 
its  protection  to  the  ^rights  of  married  women,  but  it  does  not  license 
them  to  perpetrate  frauds  on  those  with  whom  they  deal,  to  their  injury. 
Mrs.  Stephens  having  represented  that  she  was  a  feme  sole  and  that  she 
and  others  who  executed  the  power  of  attorney  were  the  only  heirs  of 
M.  M.  Neal,  and  the  party  who  bought  the  land  from  her  attorney  in 
fact  having  acted  on  that  representation,  on  grounds  of  public  policy 
and  good  faith  she  is  estopped  from  repudiating  the  act  (Cravens  v. 
Booth,  8  Texas,  243 ;  O'Brien  v.  Hilbum,  9  Texas,  297 ;  Ryan  v.  Maxey, 
43  Texas,  192;  Johnson  v.  Bryan,  62  Texas,  623;  Heirs  of  Corzine  v. 
Williams,  85  Texas,  499.) 

In  the  case  last  cited  the  court  says :  "The  doctrine  of  an  estoppel 
by  deed  is  essentially  different  from  that  of  an  estoppel  in  pais,  and  is 
founded  upon  Xhe  theory  that  the  parties  have  contracted  upon  the 
basis  of  the  recited  facts."  The  recitals  in  the  power  of  attorney  rep- 
resented that  Mrs.  Stephens  was  a  single  woman,  and  upon  the  basis  of 
that  recitation  the  land  was  sold.  By  that  recitation  she  perpetrated  a 
fraud  upon  her  vendee  and  she  can  not  be  heard  to  repudiate  it  after 
she  enjoyed  the  fruits  of  the  sale.  This  disposes  of  her  cross-assignment 
of  error.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  et  al  v.  W.  R.  Felker. 

Decided  December  7,  1906. 

1. — ^Belivery  of  Cattle — ^Ihity  to  Provide  Suitable  Pens. 

It  is  the  duty  of  a  railroad  company  traxiBporting  cattle  to  provide  Boitabto 
pens  for  the  delivery  of  such  freight,  whether  the  delivery  ia  made  to  a  oonslgnee 
or  to  a  connecting  carrier,  and  for  a  failure  to  do  bo,  in  case  of  consequent  in- 
jury, it  is  liable  to  the  owner.  It  can  not  shift  the  liability  by  showing  that 
the  defective  pens  used  were  owned  and  provided  by  another  company,  a  Btraoger 
to  the  contract  of  shipment. 

2. — ^Telephone  Conversation — ^Hearsay. 

The  testimony  of  a  witness  who  was  present  during  a  conversation  between 
other  parties  over  the  telephone,  as  to  what  the  party  at  the  other  end  of  the 
line  said  was  hearsay,  the  knowledge  of  the  witness  having  been  obtained  only 
from  what  was  repeated  or  told  him  by  the  party  using  the  telephone  in  his 
presence. 

8. — Shipping  Contract — ^Pleading — ^Evidence. 

In  a  suit  for  damages  to  a  shipment  of  cattle,  a  general  allegation  in  the 
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anfiwer  of  defendant  that  the  contract  of  shipment  was  reduced  to  writing  would 
not  warrant  the  admission  in  evidence  of  that  part  of  the  written  contra^  stat- 
ing  that  all  verbal  contracts  in  reference  to  the  shipment  were  merged  in  the 

written  instrument. 

< 

Appeal  from  the  District  Court  of  Mitchell  County.    Tried  below  be- ' 
fore  Hon.  James  L.  Shepherd. 

Wagstaff  &  Davidson,  for  appellants. 

Ed  J.  Ilamner,  for  appellee. 

SPEER,  Associate  Justice. — This  is  an  action  for  damages  growing 
out  of  a  shipment  of  cattle  by  W.  R.  Pelker  over  the  lines  of  the  Texas 
&  Pacific  Railway  Company,  St.  Louis,  San  Francisco  &  Texas  Rail- 
way Company  and  the  St.  Louis  &  San  Francisco  Railway  Company. 
The  case  was  before  this  court  on  a  former  appeal  and  will  be  found 
reported  in  14  Texas  Ct.  Rep.,  308.  Many  of  the  questions  raised  on 
the  present  appeal  were  disposed  of  in  that  opinion  and  will  not  be  again 
discussed.  Upon  the  last  trial  there  was  judgment  against  each  of  the 
defendant  roads  and  they  have  appealed. 

The  special  charge  to  the  effect  that  if  the  jury  believed  that  the  cat- 
tle involved  were  poor  and  weak  and  that  the  injuries,  in  whole  or  in 
part,  resulted  proximately  from  that  condition  of  the  cattle,  to  find  for 
appellants,  as  to  such  injuries,  was  properly  refused  because  the  court's 
main  charge  sufficiently  presented  this  issue  in  the  following  language: 
"Again,  if  you  believe  from  the  evidence  in  this  case  that  the  cattle  of 
plaintiff  were  shipped  over  the  lines  of  defendant  carriers,  and  that  they 
died  or  were  injured  from  no  acts  of  the  defendants,  or  either  of  them, 
or  that  they  did  not  so  die,  or  were  not  so  injured  by  delays,  unloading 
in  crowded  pens  at  Fort  Worth,  and  delays  while  in  possession  of  the 
defendants,  or  in  transportation,  or  if  you  find  the  same  died  or  were 
injured,  but  such  deaths,  if  any,  and  such  injuries,  if  any,  were  the  re- 
sult of  the  inherent  weakness  of  the  cattle,  or  that  their  condition  was 
such  that  they  were  not  able  to  make  such  a  journey  without  such  in- 
juries or  deaths,  then  you  will  find  for  the  defendants." 

The  charge  last  quoted  is  itself  the  subject  of  criticism  upon  two 
grounds ;  first,  that  it  assumes  that  if  the  cattle  were  injured  by  delays 
and  unloading  in  crowded  pens  at  Fort  Worth,  appellants  were  guilty 
of  negligence  as  a  matter  of  law  and  that  appellee  should  recover;  and 
second,  that  it  imposed  a  higher  degree  of  care  on  appellants  than  re- 
quired by  law  by  instructing  the  jury  that  if  the  condition  of  the  cattle 
was  such  that  they  were  not  able  to  make  such  a  journey  without  such 
injuries  or  deaths,  the  jury  would  find  for  the  appellants.  The  record 
indicates  that  when  appellee  shipped  his  cattle  from  latan  to  Fort 
Worth  over  the  line  of  appellant  Texas  &  Pacific  Railway  Company, 
it  was  understood  between  the  parties  that  the  cattle  would  be  further 
transported  to  a  point  in  the  Indian  Territory,  but  appellee  had  not 
then  determined  the  connecting  line  over  which  the  transportation  would 
be  further  made.  The  contract  with  the  Texas  &  Pacific  Railway  Com- 
pany contained  the  usual  clause  limiting  its  liability  to  its  own  line, 
and  providing  for  the  delivery  to  the  next  connecting  carrier.     Upon 
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arrival  at  Port  Worth  appellee  through  his  agent,  who  accompanied  the 
cattle,  determined  to  ship  them  out  over  the  lines  of  the  other  appellants. 
The  Texas  &  Pacific  Eailway  Company  must  have  understood  that  the 
cattle  were  intended  for  further  transportation,  for  it  delivered  them  at 
the  Union  Stock  Yards  in  North  Port  "Worth,  where  deliveries  to  the 
other  appellants  as  connecting  carriers  were  usually  made.  It  was  the 
duty  of  appellant  Texas  &  Pacific  Railway  Company  to  provide  suitable 
pens  for  the  delivery  of  such  freight,  whether  the  delivery  is  made  to 
the  owner  or  to  a  connecting  carrier,  and  for  its  failure  in  this  respect 
it  would  be  liable  for  all  damages  directly  attributable  thereto.  It  can 
not  shift  liability  to  the  stock  yards  company  by  showing  that  the  de- 
livery was  made  in  pens  provided  by  that  company.  The  stock  yards 
company  is  a  stranger  to  appellee  and  his  contract  with  appellant.  The 
second  criticism  of  the  charge  is  not  tenable,  seeing  that  it  presents  but 
another  contingency  upon  which  the  jury  ought  obviously  to  find  for 
the  appellants  as  they  are  told,  but  does  not  in  any  just  sense  impose 
the  absolute  duty  upon  appellants  to  safely  transport  the  cattle  if  they 
were  able  to  make  such  a  journey. 

The  testimony  of  the  witness  Thompson,  who  accompanied  the  cattle, 
to  the  effect  that  he  did  not  authorize  the  Texas  &  Pacific  Railway  Com- 
pany to  deliver  the  cattle  at  Union  Stock  Yards  and  unload  them  in  the 
pens  there,  was  properly  admitted,  since  it  tended  to  show  tliat  the  de- 
livery there  was  at  a  point  of  appellant's  own  selection. 

The  facts  recited  were  sufficient  to  authorize  the  court  to  instruct  the 
jury  that  it  was  the  duty  of  the  Texas  &  Pacific  Railway  Company 
to  transport  the  cattle  to  Port  Worth  and  there  to  deliver  them  to  the 
connecting  carrier,  the  other  appellants. 

We  think  the  court  erred,  however,  in  permitting  the  witness  Thomp- 
son to  testify  concerning  a  conversation  had  between  Mr.  Brooks  and 
Mr.  Pennington,  in  which  the  witness  detailed  what  Mr.  Brooks  told 
him  that  Mr.  Pennington  said.  Mr.  Brooks,  it  appears,  called  up  Mr. 
Pennington,  the  general  live  stock  agent  of  the  two  appellants  known 
as  the  iPrisco  System,  and  in  the  presence  of  witness  stated,  '1  have 
an  assignment  of  cattle  here  billed  out  over  our  road.  Can  you  handle 
them?*'  And  then  said  to  witness  that  Mr.  Pennington's  reply  was, 
^T  have  all  sorts  of  cars,*'  and  ^T  will  take  charge  of  them  and  take 
them  out  right  away.''  This  was  duly  excepted  to  as  being  hearsay,  and 
should  have  been  excluded.  Counsel  for  appellee  promised  to  show  such 
connection  as  to  make  it  admissible,  but  we  think  he  failed  to  do  so. 
His  effort  was  to  show  what  he  terms  a  "ratification,''  by  proving  subse- 
quent conversations  between  the  witness  Thompson  and  Pennington, 
in  which  the  former  said  to  the  latter,  ^rWy  cattle  are  here  yet;"  and 
the  latter  replied,  "Mr.  Brooks  mentioned  them  to  me;  ain't  they  gone 
yet?  I  will  have  them  take  them  out  right  away."  The  conversation 
over  the  phone  was  the  first  one  had  with  Pennington  and  bore  upon 
the  question  of  when  the  appellants,  the  St.  Louis  &  San  Prancisco 
Railway  Companies,  received  the  cattle  and  became  liable  for  their  care. 
With  the  conversation  objected  to  before  the  jury,  they  might  properly 
find  that  .the  cattle  were  received  by  these  companies  at  a  much  earlier 
hour  in  the  day  than  the  other  testimony  would  indicate.  For  liiia 
reason  we  can  not  say  that  the  admission  of  the  evidence  was  harmless. 
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We  are  inclined  to  hold  that  the  court  committed  no  error  in  lefiiB- 
ing  to  permit  the  appellants^  the  St.  Lonis  &  San  Francisco  Bailway 
Companies,  to  offer  in  evidence  that  part  of  their  written  contract 
stating  that  all  verbal  contracts  in  reference  to  the  shipment  were  merged 
into  the  written  instrument,  upon  appellee's  objection  that  such  part 
was  not  pleaded.  A  general  allegation  by  appellants  that  the  con- 
tract of  shipment  was  reduced  to  writing  would  hardly  put  appellee 
upon  notice  of  such  a  stipulation. 

For  the  error  discuss^  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Texas  &  Pacific  Bailway  Company  v.  Coggin  &  Dunaway. 

Decided  December  7,  1906. 

1. — ^Pioked-up  Jury. 

When  a  party  agrees  to  the  setting  of  a  juiy  case  for  a  time  when  he  must 
know  there  would  be  no  regular  jury,  he  can  not  complain  that  a  "pic]oBd-up" 
jury  is  empaneled  for  the  trial  of  the  case. 

ft. — Shipment  of  Cattle — ^Flaee  of  Delivery — Cnitom. 

In  a  suit  for  damage  to  a  shipment  of  cattle,  where  the  evidence  showed 
that  it  was  the  general  custom  of  the  carrier  to  deliver  cattle  shipped  to  Ft. 
Worth,  as  the  cattle  in  controversy  were,  at  the  Ft.  Worth  Stockyaras,  it  was 
not  error  for  the  court  to  charge  the  jury  that  it  was  the  duty  of  the  carrier  to 
deliver  said  cattle  at  said  place. 

8. — Cold  Weather — ^Aot  of  Ood. 

Cold  weather  in  the  month  of  December  at  Ft.  Worth,  Texas,  is  not  such  an 
act  of  God  as  will  excuse  a  railroad  company  from  liabili^  for  damage  to  cattle 
in  transportation  negligently  exposed  to  the  weatiier  at  said  place. 

4. — ^Destination — ^Precise  Place. 

When,  by  the  terms  of  a  shipping  contract,  freight  is  to  be  delivered  at  a 
certain  city,  testimony  is  admissible  of  an  agreement  on  the  part  of  the  carrier 
at  the  time  the  contract  was  executed  to  deliver  such  freight  at  a  certain  place 
in  said  city. 

Appeal  from  the  District  Court  of  Mitchell  County.  Tried  below 
before  Hon.  James  L.  Shepherd. 

Wagstaff  &  Davidson,  for  appellant. 

Thurmond  &  Sandusky,  for  appellees. 

SPEER,  Associate  Justice. — This  is  the  ordinarv  action  for  dam- 
ages  to  a  shipment  of  cattle  made  by  appeljees  over  the  line  of  appel- 
lant from  latan  to  Port  Worth.  Appellees  alleged  in  their  petition 
that  the  cattle  were  roughly  handled  and  delayed  so  that  they,  had  to 
be  held  over  for  the  market  of  December  2,  1905,  when  they  should 
have  arrived  and  been  sold  on  the  market  of  December  1,  1905;  that 
because  of  appellant^s  negligence  in  thus  delaying  them  the  cattle  were 
compelled  to  stand  in  the  rain  and  cold  after  they  were  unloaded,  all 
of  which  resulted  in  the  damages  sued  for.    The  appellant  among  other 
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things  pleaded  a  written  contract  limiting  its  liability  to  damages  occur- 
ring on  its  own  line.  There  was  a  trial  resulting  in  a  verdict  and 
judgment  for  appellees  for  the  sum  of  five  hundred  and  forty-five  dol- 
lars, with  interest  at  the  rate  of  six  percent  from  December  2,  1905. 

There  is  no  merit  in  appellant's  complaint  that  it  was  forced  to  try 
this  case  before  a  jury  picked  up  by  the  sheriff  of  Mitchell  County, 
rather  than  a  jury  regularly  drawn  for  the  week,  since  by  the  qualifi- 
cation attached  to  the  bill  of  exoeptions  by  the  court  it  clearly  appears 
that  appellant  waived  its  right  to  a  trial  before  a  regularly  selected 
jury  in  consenting  to  a  setting  of  the  case  for  a  time  when  counsel  for 
appellant  knew  the  trial  must  be  had  before  a  picked  up  jury. 

The  evidence  was  such  as  to  indicate  that  the  general  custom  of 
appellant  was  to  make  delivery  of  cattle  shipped  to  Port  Worth,  as 
these  cattle  were,  at  the  Port  Worth  stock  yards,  and  there  was  there- 
fore no  error  in  the  court's  instructing  the  jury  that  it  was  the  duty 
of  appellant  to  deliver  the  stock  in  controversy  at  such  place. 

If  through  appellant's  negligence  appellees'  cattle  were  so  delayed 
that  they  had  to  be  held  over  from  December  1  until  the  next  day  for  a 
market,  and  in  the  meantime,  they  sustained  injuries  by  reason  of  cold 
and  rain,  it  would  be  liable  for  the  damages.  Cold  weather  in  the  month 
of  December  in  this  latitude  is  not  that  act  of  God  which  would  excuse 
a  carrier  from  the  performance  of  its  contract.  The  carrier  must  be 
held  to  have  anticipiated  such  weather  at  the  time  of  entering  into  tiie 
contract. 

The  evidence  of  the  witness  Coggin  to  the  effect  that  appellant  at 
the  time  of  making  the  contract  agreed  to  deliver  the  stock  at  the  stock 
yards,  was  admissible  in  view  of  the  practically  undisputed  testimony 
that  such  was  appellant's  custom.  Such  testimony  was  an  explanation 
rather  than  a  contradiction  of  the  written  contract,  which  was  silent 
as  to  the  precise  point  of  delivery  in  Port  Worth. 

There  can  be  no  error  in  the  court's  refusal  to  allow  appellant  to 
prove  by  the  witness  Coggin,  on  his  cross-examination,  the  schedule  time 
of  its  train  in  which  the  cattle  were  shipped,  since  if  such  fact  was 
material  at  all,  it  was  proved  by  one  of  the  company's  copductors,  who 
testified  as  a  witness. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  District 
Court  is  therefore  affirmed. 

Affirmed. 


Edgar  Key  et  al.  v.  A.  J.  Pouts. 

Decided  December  7,  1906. 

Joinder  of  Parties — Cross  Demand — Jurisdiction. 

The  plaintiff  sued  two  parties  in  the  County  Court  as  makers  of  a  note;  the 
defendants  separately  impleaded  F.,  alleging  that  he  had  assumed  the  payment 
of  the  note  sued  on  as  to  each  of  the  defendants;  F.  excepted  to  the  pleas  of  the 
defendants  for  misjoinder  of  parties  and  causes  of  action;  the  court  sufltained 
the  exception,  holding  that  the  amount  involved  in  the  pleas  of  the  defendants 
was  heneath  the  jurisdiction  of  the  court.  Held,  error.  F.  should  not  have  been 
heard  to  object  to  being  made  a  party  to  a  suit  on  the  note  which  he  had  prom- 
ised to  pay ;  and  if  the  court  had  jurisdiction  in  the  first  instance  of  the  amount 
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of  the  demand,  it  bad  jurisdiction  of  the  cross  demands  against  F.    HoUoway  y. 
Blum  (60  Texas,  626)  distinguished. 

Appeal  from  the  County  Court  of  Denton  County.  -Tried  below  be- 
fore Hon.  I.  D.  Ferguson. 

Alvin  C.  Owsley,  Lee  Zumtvalt  and  E,  I.  Key,  for  appellants. 
8.  H.  Hoshins,  for  appellee. 

STEPHENS,  Associate  Justice. — James  Brewer  sued  G.  H.  Barb 
and  Ed  Key  on  a  promissory  note  executed  by  them  for  two  hundred 
dollars  with  interest  at  10  percent  per  annum  and  10  percent  attome3r'8 
fees.  Key  impleaded  A.  J.  Fonts,  alleging  that  the  note  declared  on  was 
a  partnership  obligation  of  the  firm  of  Barb  &  Key,  that  he  had  sold 
his  interest  in  said  firm  to  Fonts,  and  that  Fonts  as  a  part  of  the -con- 
sideration for  the  sale  had  assumed  the  payment  of  the  note.  After 
Fonts  had  been  made  a  party  to  the  suit,  G.  H.  Barb  filed  an  answer 
in  which  it  was  alleged  that  he  had  sold  his  interest  in  the  firm  of 
Fonts  &  Barb  to  Fonts,  and  that  Fonts  as  a  part  consideration  for  the 
sale  had  likewise  assumed  the  payment  of  said  note.  Fonts  excepted  to 
the  pleadings  of  Key  and  Barb  for  misjoinder  of  parties  and  causes  of 
action,  and  the  court,  after  the  case  went  to  trial  before  a  jury,  sus- 
tained the  exception,  holdmg  that  the  amount  involved  in  these  pleas 
was  beneath  the  jurisdiction  of  the  County  Court,  but  rendered  judg- 
ment in  favor  of  Brewer  against  Barb  and  Key  for  the  amount  of  the 
note,  principal,  interest  and  attorneys*  fees,  and  in  favor  of  Fonts  against 
Barb  and  Key  for  costs. 

The  court  erred,  we  think,  in  dismissing  Fonts  from  the  suit.  Brewer 
might,  perhaps,  have  been  warranted  in  objecting  to  the  introduction  of 
new  parties  and  issues,  but  we  fail  to  see  the  force  of  such  an  objection 
when  offered  by  Fonts,  who  was  merely  asked  by  Barb  and  Key  to  re- 
spond to  a  demand  against  them  which  he  had  assumed.  If  the  conrt 
had  jurisdiction  in  the  first  instance  of  the  amount  of  this  demand,  it 
also  had  jurisdiction  of  the  cross  demands  against  Fonts.  The  case  is 
easily  distinguishable  from  HoUoway  v.  Blum,  60  Texas,  626,  which 
was  one  of  indemnity  merely,  in  which  a  question  of  venue  was  raised. 
Here  the  promise  on  the  part  of  Fonts  was,  as  alleged,  to  pay  off  the 
very  obligation  declared  on,  which  would  have  authorized  a  suit  against 
him  by  Brewer.  For  a  discussion  of  the  question  of  misjoinder  of  par- 
ties and  causes  of  action  see  Skipwith  v.  Hurt,  94  Texas,  332. 

The  allegations  and  proof  as  to  the  attorney's  fees  recovered  were  very 
meager,  and  in  view  of  another  trial  we  suggest  an  examination  of  the 
cases  cited  in  Davidson  v.  Oberthier,  93  S.  W.  Rep.,  478. 

For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 


426  Texas  Civil  Appeals  Bepobts,  Vol.  44.     [December, 


St.  Louis,  San  Francisco  &  Texas  Eailway  Company  v.  John  M. 

Andrews,  next  priend,  bt  al. 

Decided  December  7,  1906. 

1. — ^Public  Grosslikir — Collition — ^Bule  of  Gompany — EvideiLoe. 

In  a  suit  for  personal  injuries  caused  by  the  collision  of  a  railway  train 
with  a  street  car  at  a  public  crossing,  a  rule  of  the  defendant  railway  company 
for  the  guidance  of  its  employes  in  the  management  of  trains  at  public  crossings 
and  other  hazardous  places  may  be  introduced  in  evidence  by  a  plaintiff,  not  a 
servant  of  said  company,  together  with  evidence  of  a  violation  of  said  rule,  as  a 
circumstance  tending  to  prove  negligence  on  the  part  of  the  train  operativesy  in 
that  th^  neglected  to  observe  a  reasonable  rule  adopted  by  the  company  to 
prevent  such  accidents. 

2. — Same. 

In  a  suit  for  personal  injuries  received  in  a  collision  between  a  railway 
trainband  a  street  car,  a  rule  of  the  defendant  streetrcar  company,  made  after 
the  accident,  for  the  guidance  of  its  conductors  at  railroad  crossings,  is  inadmia- 
sible. 

8. — ^Personal  Injuries — Yerdiot  not  ExcessiTe. 

Evidence  as  to  personal  injuries  considered,  and  held  to  warrant  a  verdiot 
for  $7,000. 

4. — Suit  by  Hezt  Friend — Judgment. 

In  a  recovery  by  a  next  friend  for  a  minor  the  judgment  should  be  in  favor 
of  the  next  friend  for  the  use  of  the  minor,  and  require  that  the  money  be  de- 
posited in  court  until  the  minor  comes  of  age  or  has  a  (^uardian. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Mike  E.  Smith. 

« 

0.  H,  Toakum,  West,  Chapman  &  West,  and  Theodore  Mack,  for 
appellant. 

(?.  T.  Moreland,  for  appellee. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  verdict 
and  judgment  for  seven  thousand  dollars  in  favor  of  John  M.  Andrews 
as  next  friend  of  Martha  Andrews,  a  girl  of  sixfeen  years,  who  was 
severely  injured  in  a  collision  of  a  freight  train  with  a  street  car  at  the 
crossing  of  the  main  thoroughfare  between  Fort  Worth  and  North  Port 
Worth.  On  November  10,  1906,  (in  cause  No.  5261)  a  judgment  in 
favor  of  A.  E.  Knowles  against  appellant  for  damages  (in  the  sum  of 
ten  thousand  dollars)  resulting  from  the  same  collision  was  affirmed  in 
this  court.  Also,  on  December  1,  1906,  a  judgment  (for  five  thousand 
and  ninety-four  dollars)'  in  favor  of  Helen  Caldwell  (in  cause  No.  5275) 
for  damages  resulting  from  same  collision  was  affirmed  against  both 
the  railway  company  (appellant)  and  the  street  car  company  (The 
Northern  Texas  Traction  Company). 

A  statement  of  the  facts  attending  the  collision  and  of  the  issues 
growing  out  of  it  may  be  found  in  the  conclusions  filed  by  us  in  those 
cases,  to  which  reference  is  here  made.  With  two  or  three  exceptions, 
which  will  be  noted,  all  the  issues  raised  by  the  assignments  in  this 
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case  were  disposed  of  by  the  conclusionB  filed  in  those  cases^  which  are 
therefore  adopted  in  this  case.  To  be  more  specific,  the  issues  submitted 
in  this  case  under  assignments  one  to  eight  and  seventeen  to  twenty-one^ 
inclusive  (as  numbered  in  appellant^s  brief),  were  covered  by  the  con- 
clusions filed  in  the  Knowles  case,  and  those  raised  by  assignments 
nine  to  twelve  and  fourteen  and  fifteen  were  disposed  of  in  the  conclu- 
sions filed  in  the  Caldwell  case.     (99  S.  W.  Eep.,  869.) 

Under  the  sixteenth  assignment,  complaining  of  the  reading  in  evi- 
dence from  appellant^s  book  of  rules  the  following:  ^Tlailroad  cross- 
ings and  other  hazardous  places  must  be  approached  with  train  under 
such  control  as  to  absolutely  prevent  running  over  crossings  before 
stopping,''  the  following  proposition  is  submitted:  "In  an  action  for 
damages  growing  out  of  a  collision  instituted  by  a  passenger  on  a  street 
car  against  a  railway  and  street  car  company  a  rule  of  the  railway  com- 
pany for  the  guidance  of  its  employes,  is  not  relevant  or  material  to  the 
issue  of  negligence  on  the  part  of  the  railway  company  in  failing  to 
exercise  ordinary  care.'' 

No  authority  in  point  is  cited  by  appellant  to  sustain  the  proposition, 
but  the  following  statement  is  made  in  its  brief:  "This  is  the  first  in- 
stance that  has  come  to  our  notice  where  one  not  a  servant  has  pleaded 
and  relied  upon  a  violation  of  a  rule  (not  a  statutory  rule  or  obligation), 
for  the  guidance  of  employes  of  a  railway."  However,  while  a  breadi 
of  this  rule  was  pleaded  as  a  ground  of  recovery,  the  court  in  submit- 
ting the  issue  used  this  language :  "Or  if  said  crossing  was  a  hazardous 
place,  and  said  employes,  in  approaching  said  crossing,  failed  to  have 
said  train  under  such  control  as  an  ordinarily  prudent  person  would 
have  done  under  the  same  circumstances,"  and  further  submitted  to  the 
jury  as  a  test  of  liability  whether  appellant  in  that  or  any  other  alleged 
particular  had  failed  to  use  ordinary  care.  Since,  then,  a  mere  violation 
of  the  rule  was  not  treated  by  this  court  as  an  act  of  negligence  and 
ground  of  recovery,  the  only  question  at  issue  is,  whether  or  not  it  is 
competent  for  a  person  not  an  employe  or  passenger  of  the  railway  com- 
pany who  is  injured  at  a  railroad  crossing  or  otiier  hazardous  place  to 
prove,  as  a  circumstance  tending  to  show  negligence,  a  violation  by  the 
railway  servants  of  a  rule  adopted  and  published  by  the  railway  com- 
pany for  their  guidance  in  running  trains  at  such  places?  As  already 
seen,  no  case  has  been  cited  by  the  learned  counsel  for  appellant  to  sus- 
tain their  contention,  and  of  those  cited  by  counsel  for  appellee  only  one 
seems  to  be  in  point,  that  of  Lyman  v.  Boston  &  M.  Ry.,  11  Law  Rep, 
Ann.,  364,  in  which  a  person  not  a  passenger  or  servant  of  the  company 
was  injured  at  a  farm  crossing.  A  violated  rule  regulating  the  speed  of 
engines  at  such  places  was  held  to  be  competent  evidence  in  that  case, 
but  the  question  was  not  discussed.  In  some  of  the  other  cases  cited 
expressions  were  used  which  would  seem  to  sanction  the  admissibility 
of  such  testimony.  We  have  finally  concluded  that  the  court  did  not 
err  in  admitting  the  testimony  as  a  circumstance  tending  to  prove  negli- 
gence on  the  part  of  the  train  operatives  in  that  they  neglected  to  ob- 
serve a  reasonable  rule  which  had  been  adopted  and  published  by  tlie 
railway  company,  evidently,  in  part  at  least,  for  the  protection  of 
people  at  said  crossing. 

The  question  of  the  admissibility  of  a  rule  adopted  by  the  street  car 
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company  after  the  accident,  which  required  its  conductors  to  go  on  the 
crossing  and  look  for  cars  before  attempting  to  cross,  is  raised  b}'  the 
thirteenth  assignment;  but  that  such  testimony  is  inadmissible,  has 
often  been  decided.  Besides,  for  reasons  stated  in  the  Knowles  ca.<e, 
the  ruling  was  not  to  the  pjejudice  of  appellant. 

The  only  remaining  issue  is  the  alleged  excessiveness  of  the  verdict, 
but  we.  would  not  be  warranted  in  setting  it  aside  on  that  ground.  Ap- 
pellee was  severelv  shocked — almost  killed — and,  besides,  great  mental 
Ld  physical  suffering,  sustained  permanent  injury,  which^ffected  her 
personal  appearance  and  comfort  of  life,  and  probably  also  her  whole 
nervous  svstem. 

Judgment  reformed  as  in  cause  No.  5275  and  affirmed. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


City  Council  of  the  City  of  Crockett  et  al.  v.  The  Board  of 
Trustees  for  the  Independent  School  District  op  the 

City  op  Crockett. 

Decided  December  8,  1906. 

School  Tax — ^Discretion  of  School  Tmitees. 

By  the  provisions  of  the  Act  of  1005  full  and  absolute  control  and  manage- 
ment of  the  public  schools  in  an  independent  school  district  is  conferred  upon  the 
trustees  of  such  district,  and  when  they  have  exercised  their  discretion  as  to  the 
rate  of  tax  necessary  for  the  maintenance  of  the  schools  it  can  not  be  questioned 
by  the  city  council  of  a  city  constituting  such  district. 

Appeal  from  the  District  Court  of  Houston  County.  Tried  below  be- 
fore Hon.  Benj.  H.  Gardner. 

Moore  &  Adams,  for  appellant. 

A.  A,  Aldrich,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  for  mandamus 
brought  by  the  appellees  to  compel  the  levy,  assessment  and  collection  for 
the  maintenance  of  the  public  schools  of  said  district  for  the  scholastic 
year  1905  and  1906,  of  a  tax  of  50  cents  on  each  $100  valuation  of  prop- 
erty in  the  city  of  Crockett  subject  to  taxation  for  the  year  1905. 

The  material  allegations  of  defendants  ansv«rer  are  as  follows:  *T)e- 
fendants  say  that  for  a  number  of  years  the  city  council  of  the  city  of 
Crockett,  has  annually  made  a  levy  of  taxes  for  the  maintainance  of  the 
public  free  school  within  said  district,  of  thirty-five  cents  on  the  one 
hundred  dollars  worth  of  property,  which  was  suflScient  to  maintain 
the  said  schools,  for  eight  months  in  each  year,  and  have  a  surplus 
remaining  of  about  five  hundred  dollars  at  the  close  of  the  term.  That 
on  the  12th  day  of  December,  1904,  the  city  council  made  a  levy  of 
thirty-five  cents  on  the  one  hundred  dollars  worth  of  property  within 
the  said  district  for  the  maintainance  of  the  said  schools  for  the  vears 
1905  and  1906,  which  they  say,  was  and  is  sufficient  to  so  maintain  the 
said  schools  for  the  said  terms.  That  such  had  been  the  custom  of  the 
council,  and  there  had  never  at  any  time  before  been  any  request  made 
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by  the  school  board  for  any  levy  whatever.  That  subsequent  to  the 
said  levy  the  taxes  were  assessed  by  the  city  marshal,  and  quite  a  number 
of  taxes  had  been  collected.  That  the  board  of  trustees  knew  of  the 
said  levy,  and  with  such  knowledge,  had  made  contracts  with  teachers, 
and  for  the  other  necessary  expenses  for  the  year  1905-6.  That  the  city 
council  well  knowing  the  value  of  the  taxable  property  in  the  district, 
and  knowing  the  expenses  as  shown  by  the  contracts  so  made  by  the 
said  board  of  trustees,  knew  that  the  lev}'  of  thirty-five  cents  would 
more  than  run  the  said  schools  for  the  current  year  of  1905-6,  and  did 
on  the  12th  day  of  June,  1905,  and  after  some  taxes  had  been  collected, 
and  when  the  first  request  was  made  on  them,  refuse  to  make  the  addi- 
tional levy  of  fifteen  cents  on  the  one  hundred  dollars  worth  of  property. 
Defendants  deny  that  there  is  any  authority  for  more  than  one  lev}'  of 
the  taxes  to  be  made  for  any  one  year.  That  the  levy  having  been  made 
and  acquiesced  in  by  the  trustees  for  more  than  six  months,  the  request 
came  too  late.  That  if  the  lew  as  made  is  sufficient  to  maintain  the  said 
schools  for  ten  months,  according  to  the  expenses  contracted  for,  and 
leave  a  surplus  in  the  treasury,  such  an  additional  levy  would  not  be 
warranted  or  authorized  by  law.  Wherefore  defendants  pray  that  proof 
be  heard  and  that  defendants  have  their  judgment  for  costs,  and  that 
the  writ  of  mandamus  as  prayed  for  be  refused." 

The  trial  in  the  court  below  resulted  in  a  judgment  in  favor  of  ap- 
pellees granting  the  mandamus  as  prayed  for. 

The  following  are  the  material  facts  disclosed  by  the  record:  The 
city  of  Crockett  has  been  since  1890  duly  incorporated  under  the  gen- 
eral laws  of  the  State  of  Texas  as  a  city  of  more  than  one  thousand 
inhabitants,  and  the  appellants  are  the  mayor,  members  of  the  board  of 
aldermen,  city  secretary  and  city  assessor  and  collector  of  taxes  for  said 
city.  The  public  schools  of  said  city  have  been  since  the  year  1902 
under  the  control  of  a  board  of  trustees  elected  by  the  qualified  voters 
of  the  city  and  the  appellees  are  the  members  of  said  board.  The  levy 
of  a  tax  for  the  maintenance  and  support  of  the  public  schools  in  said 
city  not  to  exceed  fifty  cents  on  the  $100  worth  of  taxable  property  in 
the  city  was  authorized  by  a  vote  of  the  qualified  voters  of  the  city  at 
an  election  held  for  that  purpose  in  the  year  1890.  From  the  year 
last  named  up  to  and  including  the  year  1899  a  tax  of  fifty  cents  on  the 
$100  was  levied  for  school  purposes.  From  1899  up  to  the  present  time 
the  tax  so  levied  wan  only  thirty-five  cents  on  the  $100,  and  the  board 
of  trustees  has  not  heretofore  complained  that  such  levy  was  insufficient. 
On  the  12th  day  of  December,  1904,  the  city  council,  without  any  re- 
quest from  the  board  of  trustees,  levied  a  tax  of  thirty-five  cents  on  each 
$100  worth  of  taxable  property  in  the  city  for  the  maintenance  of  pub- 
lic schools  for  the  year  1905.  Some  time  in  May,  1905,  the  board  of 
trustees  passed  an  order  to  the  effect  that  a  tax  of  fiftf  cents  on  the 
$100  was  necessary  for  the  maintenance  of  said  schools  apd  requested 
the  city  council  to  make  a  levy  of  that  amount.  This  request  was  not 
presented  to  the  council  until  June  12,  1905,  when  it  was  refused. 

The  defendants  attempted  to  show  by  the  testimony  of  one  of  the 
members  of  the  board  of  trustees  that  a  tax  of  fifty  cents  on  the  $100 
worth  of  taxable  property  in  the  city  would  produce  more  revenue  than 
was  required  for  the  support  of  the  schools  and  that  the  thirty-five 
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cent  tax  was  sufficient.  The  testimony  on  this  issue  is  indefinite  and 
somewhat  confusing,  but  it  appears  therefrom  with  reasonable  cer- 
tainty that  if  all  of  the  taxes  levied  should  be  collected  and  the  board  of 
trustees  employed  no  additional  t-eachers  and  made  no  improvements  or 
repairs  the  schools  might  be  maintained  on  the  thirty-five  cent  tax  and 
the  amounts  received  from  the  state  and  county.  It  further  appears, 
however,  that  the  revenue  derived  from  this  tax  for  the  preceding  two 
years  was  not  sufficient  to  maintain  the  schools,  and  as  a  consequence 
there  is  an  indebtedness  due  by  the  school  district  of  several  hundred 
dollars. 

The  only  proposition  presented  by  appellants'  assignments  of  error  is 
that  the  additional  tax  of  fifteen  cents  being  unnecessary  the  city  coim- 
cil  was  not  required  to  comply  with  the  request  of  the  board  of  trustees 
and  make  a  levy  of  fifty  cents  in  lieu  of  the  thirty-five  cent  levy  previous- 
ly made. 

By  an  act  of  the  Legislature  passed  in  1900  it  is  provided  that,  ^^in 
such  cities  and  towns  as  may  now  or  hereafter  constitute  independent 
school  districts,  and  where  a  special  tax  for  school  purposes  has  been 
voted  by  the  people  or  provided  by  special  charter  not  exceeding  one-half 
of  one  percent,  it  shall  be  the  duty  of  said  board  of  trustees  to  determine 
what  amount  of  said  taxes  within  the  limit  voted  by  the  people  or  fixed 
by  special  charter  will  be  necessary  for  the  maintenance  of  the  schools 
for  each  current  year,  and  it  shall  become  the  duty  of  the  city  council 
upon  the  requisition  of  the  said  board  of  trustees  to  annually  levy  and 
collect  said  tax  as  other  taxes  are  levied  and  collected.'^ 

In  1905  the  Legislature  passed  an  Act  providing  for  a  complete  sys- 
tem of  public  free  schools  which  was  intended  to  condense  and  put  into 
one  law  of  convenient  access  all  of  the  previous  Acts  of  the  Legislature 
relating  to  the  public  free  schools.  In  section  168  of  this  Act,  in  de- 
fining the  powers  of  boards  of  trustees  of  independent  school  districts, 
the  provisions  of  the  Act  of  1900,  above  quoted,  are  reenacted  in  the 
exact  words  of  the  former  Act.  Other  portions  of  the  Act  of  1905  pro- 
vide for  an  election  by  the  voters  of  an  incorporated  city  to  determine 
whether  the  public  sdiools  in  such  city  shall  be  under  the  control  of 
the  city  council  or  a  board  of  trustees,  and  in  explicit  terms  confers 
upon  the  board  of  trustees,  when  that  method  of  administration  of 
the  schools  has  been  adopted  by  the  voters,  full  and  absolute  control 
and  management  of  the  public  schools  within  such  city. 

We  think  the  provisions  of  the  statute  above  quoted  clearly  show  that 
'it  was  the  purpose  of  the  Legislature  to  leave  it  entirely  to  the  discre- 
tion of  the  board  of  trustees  to  determine  what  amount  of  taxes  within 
the  authorized  limit  should  be  levied  for  school  purposes  for  each  year, 
and  when  the  amount  necessary  to  be  levied  has  been  determined  by 
such  board  the  question  of  whether  the  discretion  of  the  board  has  been 
properly  exercised  can  not  be  raised  by  the  city  council,  but  it  becomes 
the  duty  of  that  body  when  requisition  is  made  upon  it  to  levy  the 
amount  of  taxes  determined  by  the  board  of  trustees  to  be  necessary. 
(Kennedy  v.  Birch  et  al.,  74  S.  W.  Eep.,  593.) 

We  are  of  opinion  that  the  judgment  of  the  trial  court  should  be 
affirmed  and  it  is  so  ordered. 

Affirmed, 
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M.  W.  LowRY  V.  EuFus  Haynes  et  al. 

Decided  December  8,  1006. 

1. — ^Preparation  of  Brief — ^Bules. 

The  brief  of  appellant  will  not  be  considered  when  no  attention  is  paid  to 
the  prescribed  rules  in  its  preparation  and  the  errors  assigned  are  not  presented 
in  such  a  way  as  to  enable  tne  Appellate  Court  to  pass  on  them  intelligently. 

S. — Suggestion  of  Death — ^Entry  of  Becord. 

A  recital  in  the  judgment  that  the  death  of  plaintiff  was  suggested  and 
leave  granted  the  appellees  to  make  themselves  plaintiffs  and  prosecute  the  suit, 
is  sufficient  evidence  of  those  facts,  without  the  formal  entry  of  record  as  contem- 
plated by  article  1246,  Bevised  Statutes. 

S. — Suggestion  of  Belay. 

Where  the  appellee  suggests  delav  and  an  inspection  of  the  record  discloses 
that  no  formal  entry  was  made  in  the  trial  court  of  the  death  of  the  original 
plaintiff  and  of  leave  to  the  appellees  to  prosecute  the  suit,  the  error,  having 
been  assigned  by  the  appellant,  although  not  sufficient  to  require  a  reversal  (rf 
the  judgment  is  sufficient  to  save  the  appellant  from  damages  on  affirmance. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

M.  W.  Lowry,  for  himself. 

(yBrien,  John  &  O'Brien,  for  appellees. 

BEESE^  Associate  Justice. — ^Rufus  Haynes  brought  suit  in  the 
District  Court  of  Jefferson  County  against  M.  W.  Lowry  to  recover  the 
amount  due  upon  a  ceriain  promissory  note  executed  by  Lowry  payable 
to  Daniel  Lewis,  and  alleged  to  be  the  property  of  said  Eufus  Haynes, 
and  to  foreclose  the  vendor's  lien  by  which  payment  of  the  note  was  se- 
cured. Rufus  Haynes  died  pending  the  suit  and  Mrs.  Ellen  Ewing, 
joined  by  her  husband,  Mack  Ewing,  and  Walter  Haynes,  a  minor,  su- 
ing by  his  next  friends,  the  said  Ellen  and  Mack  Ewing,  filed  a  paper 
in  the  nature  of  a  motion  and  an  amended  petition  suggesting  the 
death  of  said  Eufus  Haynes  and  alleging  that  he  died  intestate,  that 
there  was  no  administration  upon  his  estate  and  that  there  existed  no 
necessity  therefor,  and  that  they  were  his  only  heirs  at  law,  and  pray- 
ing that  they  be  allowed  to  prosecute  the  suit  in  their  own  names.  The 
amended  petition,  which  forms  one  paper  with  the  aforesaid  motion, 
after  reciting  the  facts  by  virtue  of  which  the  new  plaintiffs  were  brought 
into  the  suit,  alleges  the  execution  of  the  note  and  the  facts  with  regard 
to  the  vendor's  lien,  the  transfer  of  the  note  to  Rufus  Haynes,  and  the 
ownership  of  the  same  by  plaintiffs  as  his  only  heirs,  demand  and  re^ 
fusal  of  payment  and  prayer  for  judgment  and  foreclosure  of  lien. 

George  C.  O'Brien  intervened,  alleging  that  Rufus  Haynes,  after  the 
institution  of  the  suit,  had  transferred  the  note  to  him  as  collateral  se- 
curity for  a  debt  of  $200,  and  prayed  for  judgment  protecting  his  in- 
terest. 

Defendant  answered  denying  generally,  and  specially  denying  that 
plaintiff,  Eufus  Haynes,  was  the  owner  of  the  note  and  alleging  that  it 
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was  the  property  of  the  heirs  of  Daniel  Lewis,  deceased.  Thereafter, 
Paul  Millard,  administrator  of  the  estate  of  Daniel  Lewis,  intervened, 
and  adopting  the  allegations  of  defendant's  answer  as  to  the  ownership 
of  the  note  being  in  the  estate  of  Daniel  Lewis,  prayed  that  if  it  be 
so  found  he  have  judgment  against  defendant. 

The  court  rendered  judgment  in  favor  of  plaintiffs  for  the  amount 
due  upon  the  note,  less  tlie  amount  of  intervenor  O'Brien's  claim,  as 
to  which  judgment  was  rendered  in  his  favor,  and  decreed  a  foreclos- 
ure of  the  vendor's  lien  and  that  the  proceeds  of  the  sale  be  applied 
first,  to  the  satisfaction  of  intervenor's  claim,  and  second,  to  the  sat- 
isfaction of  the  claim  of  plaintiffs.  Judgment  was  against  the  admin- 
istrator of  Daniel  Lewis  as  to  his  claim.  From  the  judgment  defend- 
ant Lowry  appeals. 

The  record  contains  neither  statement  of  facts,  bills  of  exceptions 
nor  conclusions  of  the  trial  court. 

The  brief  of  appellant  can  not  be  considered.  No  attention  is  paid 
to  the  rules  of  court  in  its  preparation,  nor  does  it  present  the  errors 
relied  upon  for  a  reversal  of  the  judgment  in  such  a  way  as  to  enable 
the  court  to  intelligently  pass  upon  them. 

The  appellees  suggest  that  the  appeal  is  for  delay  only  and  asks  our 
affirmance  of  the  judgment  with  damages.  An  inspection  of  the  record 
does  not  disclose  any  grounds  for  reversal.  No  entry  of  record,  as  pro- 
vided by  article  1246,  Rev.  Stats.,  of  the  suggestion  of  the  death  of 
Eufus  Haynes,  deceased,  as  a  condition  of  the  right  of  the  appellees,  as 
his  heirs,  to  sue,  appears  in  the  record.  There  is,  however,  a  recital  in 
the  judgment  that  this  suggestion  was  made  and  that  appellees  were 
granted  leave  to  sue.  Appellees,  in  their  brief,  insist  that  this  entry  was 
properly  made,  and  the  brief  contains  what  purports  to  be  a  certified 
copy  of  such  entry.  Appellees  should  have  had  the  record  perfected 
by  certiorari.  We  can  not  consider  the  contents  of  the  brief  as  a  sub- 
stitute for  the  record.  Error  is  assigned  upon  this  point  by  appellant. 
The  recitals  in  the  judgment  that  the  death  was  suggested  and  leave 
granted  appellees,  as  heirs  of  Rufus  Haynes,  deceased,  to  enter  them- 
selves as  plantiffs  and  prosecute  the  suit,  is  sufficient  without  the  entry 
of  record  preliminarily  made  as  contemplated  by  the  statute.  We 
think,  however,  that  the  error  indicated  is  sufficient  to  save  appellant 
from  the  damages  which  may  be  allowed  in  case  of  an  appeal  which 
appears  to  have  been  taken  merely  for  delay. 

The  record  does  not  disclose  any  reversible  error.  The  judgment  is 
affirmed,  but  without  damages. 

Affirmed. 

Writ  of  error  reftised. 


Watkins  &  Thurman  v.  W.  L.  Napibr. 

Decided  December  8,  1006. 

Contract  of  Employment — ^Kight  to  Terminate. 

In  a  contract  of  employinent  in  which  the  employe  agrees  that  if  the  em- 
ployer is  dissatisfied  with  his  services  he  may  end  the  employment  at  the  ex- 
piration of  any  month,  the  employer  may  so  terminate  the  contract  if  dissatis- 
fied, and  he  is  the  sole  judge  of  whether  he  is  dissatisfied. 
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Appeal  from  the  County  Court  of  Dallas  County.  Tried  below  before 
Hon.  Hiram  F.  Liveley. 

H.  C.  Hughes  and  Cockrell  &  Gray,  for  appellants. 

Kearby  &  Kearhy  for  appellee. 

BOOKHOUT,  Associate  Justice. — ^This  ease,  which  was  filed  on 
the  29th  day  of  March,  1904,  was  a  suit  for  the  recovery  of  damages 
alleged  to  have  accrued  to  the  appellee,  W.  L.  Napier,  by  virtue  of  hav- 
ing been  discharged  by  the  appellants,  Watkins  &  Thurman,  manufac- 
turers of  sash  and  doors,  at  Madera,  California,  when  he  had  been  emr 
ployed  by  them  for  a  term  of  twelve  months,  beginning  December  1, 
1903,  the  said  twelve  months  to  be  divided  into  two  periods  of  six 
months  each  for  the  first  of  which  periods  the  appellee,  plaintiff  below, 
was  to  receive  the  sum  of  five  hundred  dollars  divided  into  six  equal 
payments,  and  for  the  second  period  of  six  months  he  was  to  be  paid 
the  sum  of  seven  hundred  dollars  in  like  propori^ionate  payments,  to- 
gether with  his  expenses  at  the  rate  of  one  hundred  and  fifty  dollars 
per  month.  The  appellee  alleged  in  addition  to  the  above  that  he  en- 
tered into  the  employ  of  the  appellants,  defendants  below,  and  that  he 
faithfully,  diligently  and  succcMfully  served  them  in  the  capacity  of 
traveling  salesman  for  the  period  of  three  months,  at  the  end  of  which 
time  he  was  wrongfully  discharged  by  the  appellants,  and  that  he  had 
been  damaged  in  ttie  sum  of  five  hundred  and  twenty  dollars  as  a  result 
of  said  wrongful  discharge.  The  defendants  below  in  their  pleadings 
relied  first,  upon  a  general  demurrer;  second,  a  general  denial;  third, 
that  the  contract  between  the  appellants  and  the  appellee  was  in  writing, 
and  that  by  the  terms  of  said  contract  the  appellants  had  the  right  to 
discharge  the  appellee  at  the  end  of  any  month,  if  his  services  did  not 
prove  satisfactory  to  them;  that  his  services  w^re  not  satisfactory  and 
that  therefore  they  discharged  him,  as  they  had  a  right  to  do  under  the 
terms  of  the  contract;  fourth,  that  if  it  should  be  held  that  the  appel- 
lants had  no  right  to  discharge  the  appellee,  then  it  was  his  duty  to 
have  secured  other  employment,  and  that  he  could  have  done  so  by  the 
exercise  of  reasonable  diligence,  and  that  therefore  he  could  not  recover. 

The  case  was  submittedi  to  a  jury  and  a  verdict  was  returned  for 
plaintiff  for  $437.50.  Appellee  entered  a  remittitur  for  $187.50  and 
judgment  followed  for  $250.  Defendants'  motion  for  a  new  trial  hav- 
ing been  overruled  an  appeal  was  prosecuted  to  this  court. 

The  defendants  below,  Watkins  &  Thurman,  were  engaged  in  the 
business  of  making  sash  and  -  doors  at  Madera,  California.  They  re- 
ceived a  letter  dated  November  8,  1903,  in  which  appellee  stated  to 
them  that  he  was  a  traveling  salesman  and  had  been  such  for  about 
three  years,  giving  the  names  of  parties  by  whom  he  had  been  em- 
ployed, and  stating  the  amount  that  he  had  been  soiling  for  them.  He 
further  stated  that  if  employed  by  them  he  thought  he  could  secure 
orders  for  all  the  goods  they  could  handle  and  closed  his  letter  with 
the  proposition  that  he  would  work  for  them  for  the  first  six  months 
for  $500  and  expenses,  not  to  exceed  $150  per  month,  and  the  second 
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six  months  for  $700  and  expenses,  with  the  condition  that  if  they  were 
dissatisfied  at  anv  time  with  his  services,  same  should  be  ended  at  the 
expiration  of  any  month,  salary  to  be  paid  each  month  at  the  expira^- 
tion  of  same,  expenses'  to  be  furnished  semi-monthly,  and  accounts  to 
be  rendered,  weekly,  tri-weekly  or  monthly  at  their  option.  In  reply 
to  this  Watkins  &  Thurman  wrote  appellee  the  21st  of  November,  1903, 
that  they  had  decided  to  employ  him  upon  the  terms  he  suggested ;  that 
they  asked  for  no  reference  from  him  as  his  work  would  tell  tiie  tale,  and 
if  satisfactory  they  said  they  saw  no  reason  why  he  should  not  have  a 
steady  position  with  them.  Further  along  in  their  letter  they  told 
him  he  could  commence  work  at  once,  terms  to  be  as  suggested:  $500 
for  the  first  period  of  six  months,  payable  in  proportionate  payments, 
expenses  not  to  exceed  $150  per  month,  payable  semi-monthly,  and 
accounts  to  be  rendered  by  him  as  often.  To  this  letter  Napier,  on 
November  28,  1903,  answered  by  wire  as  follows :  ^'Accept  proposition, 
begin  work  first,  send  expense  check  Fort  Worth,  letter  follows."  On 
the  same  day  he  wrote  defendants,  in  which  letter  he  makes  the  state- 
ment  as  follows :  '^ou  state  that  I  may  commence  work  at  oncei,  terms 
to  be  as  per  my  previous  letter,  i.  e.,  $500  for  the  first  term  of  six  months, 
payable  monthly  in  proportionate  payments,  if  my  work  is  satisfactory; 
second  term  of  six  months  to  be  $700,  payable  as  per  term  of  first  six 
months.  Expenses  not  to  exceed  $150  per  month,  payable  semimonthly, 
in  advance,  and  accounts  rendered  as  often."  On  the  26th  day  of  Feb- 
ruary, 1904,  the  appellants  wired  the  appellee  as  follows:  ^^ill  not 
need  you  after  this  month.  Letter."  And  on  the  same  day  they  wrote 
him  that  they  found  it  impossible  to  keep  him  in  the  field  while  the 
present  prices  were  being  maintained,  and  that  he  could  therefore  con- 
sider his  business  connection  with  them  severed.  The  contract  is  to  be 
determined  from  the  language  of  this  correspondence.  It  is  the  conten- 
tion of  appellants  that  by  the  terms  of  the  contract,  if  at  any  time  they 
became  dissatisfied  with  appellee's  services  they  could  terminate  his 
employment  at  the  end  of  any  month. 

The  appellee  insists  that  by  the  terms  of  the  letter  of  Watkins  & 
Thurman,  dated  November  21,  1903,  he  was  employed  for  a  period  of 
six  months.  The  part  of  tlie  letter  referred  to,  reads:  ^TTou  may  com- 
mence work  at  once,  terms  to  be,  as  you  suggest  $500  for  the  first  term 
of  six  months,  payable  monthly  in  proportionate  payments,  expenses  not 
to  exceed  $150  per  month  payable  semimonthly,  and  expense  account 
rendered  by  you  as  often.  Let  us  hear  from  3'iou  by  return  mail  as  to 
when  you  wish  to  begin  work,  and  let  us  know  also  what  ground  it  will 
be  convenient  for  you  to  cover."  The  terms  of  this  letter  he  contends 
were  accepted  by  his  telegram  of  November  28,  above  set  out,  and  there- 
by a  contract  was  formed  for  a  period  of  six  months.  The  correspond- 
ence was  begun  by  appellee  on  November  8,  1903.  In  his  letter  of  that 
date  he  makes  a  distinct  proposition  for  employment  by  appeUants,  and 
to  it  he  attaches  the  "condition  that  if  they  were  dissatisfied  at  any  time 
with  his  services,  same  should  be  ended  at  the  expiration  of  any  month." 
This  letter  was  the  basis  of  the  contract.  To  this  proposition  appellants 
replied :  "that  they  had  decided  to  employ  him  on  the  terms  suggested." 
In  the  letter  they  set  up  their  understanding  of  the  terms  of  the  first 
period  of  six  months.     They  did  not  thereby  submit  a  new  proposition 
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to  appellee,  as  contended  by  him.  Nor  did  appellee,  at  the  time,  con- 
sider this  letter  as  a  new  proposition.  His  telegram  in  reply  stated, 
^^etter  follows.'^  In  this  letter  of  the  same  date  as  the  telegram  he  re- 
iterates the  terms  of  the  contract  to  be  "as  per  the  terms  of  my  previous 
letter,"  and  concludes  with  the  statement,  "if  my  work  is  satisfactory." 
Appellee,  in  this  letter,  treats  his  first  letter  of  November  8,  as  the 
basis  of  the  contract,  and  that  his  employment  is  to  be  on  the  condition 
that  his  work  is  satisfactory  to  the  appellants.  Having  become  dis- 
satisfied with  his  services  the  appellants  did  terminate  the  contract  at 
the  end  of  February,  1904. 

The  authorities  are  not  uniform  as  to  whether  the  employer  has  the 
power  under  a  contract  of  this  character  to  determine  whether  the  work 
of  the  employe  is  satisfactory.  That  he  has  such  power  is  supported  by 
the  following  authorities:  Allen  v.  Mutual  Compress  Co.,  14  So.  "Rep., 
362;  Bush  v.  Koll,  29  Pac.  Eep.,  919;  Eossiter  v.  Cooper,  23  Vt,  622; 
Campbell  Co.  v.  Thorp,  36  Fed.  Eep.,  414;  Singerly  v.  Thayer,  108  Pa. 
St.,  291 ;  Koehler  v.  Buhl,  94  Mich.,  496 ;  McCarren  v.  McNulty,  7  Gray, 
139;  Blaine  v.  Knapp  &  Co.,  41  S.  W.  Rep.,  787;  Tyler  v.  Ames,  6 
Ijans.,  280 ;  Qibson  v.  Cranage,  39  Mich.,  49 ;  Zaleski  v.  Clark,  44  Conn., 
218;  Brown  v.  Foster,  113  Mass.,  136;  Wood  Machine  Co.  v.  Smith,  60 
Mich.,  565.  In  support  of  the  proposition  that  he  has  not  such  power 
see:  Silsby  Mfg.  Co.  v.  Chico,  24  Fed.  Rep.,  893;  Jones  v.  Graham- 
Transportation  Co.,  16  N.  W.  Rep.,  893;  Daggett  v.  Johnson,  49  Vt., 
345 ;  Hartford  Mfg.  Co.  v.  Brush,  43  Vt.,  343 ;  Moore  v.  Robinson,  92 
111.,  491 ;  Wetterwulgh  v.  Knickerbocker  Building  Assn.,  2  Bosw.,  381. 

The  proposition  does  not  seem  to  have  been  decided  in  this  State, 
but  the  principle  decided  in  Tennant  v.  Fawcett,  94  Texas,  111,  is  quite 
similar  to  the  question  under  consideration  and  that  decision  tends  to 
support  the  contention  of  appellants.  We  think  it  clear  that  the  weight 
of  authority  is  to  the  effect  that  the  power  of  the  employer  in  a  contract 
in  which  his  employe  stipulates  that  if  the  employer  is  dissatisfied  with 
his  services  he  may  end  the  employment  at  the  end  of  any  month,  the 
employer  may  terminate  the  contract  if  dissatisfied,  and  he  is  the  sole 
judge  as  to  whether  he  is  dissatisfied.  The  plaintiff  did  not  plead  that 
no  ground  existed  for  dissatisfax^tion  on  the  part  of  the  defendants,  Wat- 
kins  &  Thurman,  with  his  services.  There  is  evidence  in  the  record  to 
the  effect  that  appellee  disobeyed  appellants'  instructions  as  to  the  selling 
price  of  their  goods,  that  he  failed  to  render  his  expense  account,  that 
he  did  not  sell  the  amount  of  lumber  contemplated  by  the  parties  at  the 
time  of  entering  into  the  contract,  and  that  for  all  these  reasons  the 
appellants  were  dissatisfied  with  his  services  and  terminated  the  contract. 

It  is  clear  under  the  evidence  the  judgment  can  not  stand.  The  ap- 
pellants requested  the  court  to  instruct  a  verdict  in  their  favor.  The 
court  refused  the  request.'  We  are  of  the  opinion  the  instruction  should 
have  been  given.  The  cause  seems  to  have  been  fully  developed  and  be- 
cause we  are  of  the  opinion  that  under  his  own  evidence  the  appellee  is 
not  entitled  to  recover  herein,  the  judgment  is  reversed  and  judgment 
is  here  rendered  for  appellants. 

Reversed  and  rendered. 
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Missouri,  Kansas  &  Texas  Eailway  Company  of  Texas  v.  Huttok 

Hughes. 

Decided  December  8,  1906. 

Appeal  from  Justice  Court — ^Amendment — Jurisdiction. 

On  appeal  from  a  justice  to  the  County  Court  the  plaintiff  can  not  inereaae 
his  claim  by  amendment  to  a  sum  exceeding  two  hundred  dollars;  and  it  is  im- 
material that  the  court  did  not  charge  on  the  items  of  increased  damage  and  that 
the  judgment  was  for  less  than  two  hundred  dollars. 

Appeal  from  the  County  Court  of  Hunt  County.  Tried  below  before 
Hon.  F.  M.  Newton. 

T.  8.  Miller  and  W.  C.  Jones,  for  appellant. — In  all  suits  originating 
in  the  Justice  Court,  on  moneyed  demands,  on  appeal,  neither  party  can 
amend  and  set  up  a  claim  for  sums  in  excess  of  the  sum  over  which 
Justice  Courts  have  jurisdiction.  1  W.  and  W.  App.  Civ.  Cases,  sec 
1099;  2  Savles'  Texas  Civil  Prac,  sec.  1103;  Ostrom  v.  Tarver,  28  S. 
W.  Eep.,  701;  Ostrom  v.  Tarver,  29  S.  W.  Eep.,  69. 

Yates  &  Carpenter,  for  appellee. 

RATNEY,  Chief  Justice. — This  suit  originated  in  the  Justice  Court, 
where  a  judgment  was  rendered  for  the  plaintiff  Hughes.  'Hie  railway 
compaay  appealed  to  the  County  Court,  where  Hughes  amended  hie- 
claim  for  damages,  increasing  it  to  a  sum  amounting  to  over  two  hundred 
dollars.  The  railway  company  excepted  to  the  amendment  on  the  ground 
that  the  amount  claimed  exceeded  the  jurisdiction  of  the  Justice  Court, 
which  exception  was  overruled.  The  case  was  tried  and  judgment  was 
there  rendered  for  less  then  two  hundred  dollars,  from  which  judgment 
the  railway  company  appeals  to  this  court. 

The  exception  to  plaintiff's  amendment  should  have  been  sustained. 
In  cases  appealed  from  the  Justice  Court  to  the  County  Court,  the  law- 
prescribes  that  they  shall  be  tried  de  novo,  and  it  is  not  permissible  to 
increase  bv  amendment  the  'amount  in  controversy  bevond  the  sum  of 
two  hundred  dollars,  and  the  error  is  not  cured  bv  the  court's  failure 
to  include  in  his  charge  the  items  of  damage,  that  are  embraced  in  the 
amendment  that  increase  the  original  claim  beyond  the  sum  of  two 
hundred  dollars.  The  case  was  tried  on  the  amendment,  which,  of 
course,"  involved  the  sum  bevond  two  hundred  dollars,  and  the  Countv 
Court  had  no  right  to  determine  on  appeal  such  increased  amount. 

For  the  error  indicated,  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


W.  H.  iRviN  v.  James  Johnson  et  al. 

Decided  Deoemher  II,  1906. 

1. — ^Dccd  to  Married  Woman — Separate  Property— Burden  of  ProviiLff. 

Land  acquired  by  the  wife  during  marriage  by  deed  containing  no  recital 
that  it  is  for  her  separate  estate  is  presumed  to  be  community  property,  and  the 
burden  of  proof  is  on  those  claiming  it  as  her  separate  estate  to  show  that  fact. 
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S. — ^Deed  as  Xortgage — ^Burden  of  Proof. 

When  it  is  sought  to  show  that  a  deed  absolute  in  fonn  is,  in  fact,  a  moii^ 
gage,  the  burden  is  on  him  who  asserts  that  fact,  and  the  proof  must  be  clear  and 
satisfactory. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  W.  P.  Hamblen. 

Brashear  &  Dannehbaum,  for  plaintiff  in  error. — A  homestead  whidi 
is  property  apparently  belonging  to  the  community  estate  may  be  sold 
by  the  surviving  husband  in  payment  of  community  debts,  and  the 
purchaser  will  be  protected,  unless  the  property  was  in  fact  separate 
estate  of  the  wife,  and  he  knew,  or  had  notice  of,  such  fact.  Cooke  v. 
Bremond,  27  Texas,  461;  French  v.  Strumberg,  52  Texas,  109;  Sanbum 
V.  Schuler,  3  Texas  Civ.  App.,  633 ;  Word  v.  Box,  66  Texas,  601 ;  Der- 
rett  V.  Britton,  10  Texas  Ct.  Rep.,  26 ;  Ashe  v.  Yungst,  65  Texas,  636 ; 
Fagan  v.  McWhirter,  71  Texas,  569;  Gaines  v.  Gaines,  4  Texas  Civ. 
App.,  409. 

The  survivor  in  community  is  not  required  to  sell  for  the  exact  amount 
of  the  debt  in  order  to  convey  a  good  title.  Manchaca  v.  Field,  62  Texas, 
142. 

The  lot  having  been  deeded  to  Fannie  Johnson  during  coverture  with 
James  Johnson,  was  presumed  to  be  community  property  between  them, 
and  the  court  should  have  charged  the  jury  that  the  burden  rested  upon 
the  defendants  to  show  that  it  was  conveyed  to  her  as  a  gift.  Morris  v. 
Hastings,  70  Texas,  29 ;  Chittim  v.  Martinez,  60  S.  W.  Rep.,  258 ; 
Crutcher  v.  Schick,  10  Texas  Civ.  App.,  678. 

A.  C.  Van  Velzer  and  R,  J.  Thacker,  for  defendant  in  error. 

GUjL,  Chief  Justice. — ^W.  H.  Irvin  brought  this  action  of  trespass 
to  try  title  to  recover  of  James  and  Fannie  Johnson,  husband  and  wife, 
•  and  Sarah  and  Vina  Johnson,  minors,  a  piece  of  real  estate  situated  in 
Houston,  Texas. 

The  minors  answered  pleading  not  guilty,  limitation,  and  that  the 
property  being  the  separate  property  of  their  mother  did  not  pass  by 
their  father^s  deed.  That  their  father^s  wife  who  joined  in  the  deed  of 
conveyance  on  which  plaintiff  rested  his  claim  was  not  their  mother  but 
their  stepmother.  That  they  are  the  sole  surviving  heirs  of  their  mother 
and  the  property  belongs  to  them. 

James  and  Fannie  Johnson  pleaded  not  guilty  and  prayed  for  the 
cancellation  of  the  deed,  under  which  plaintiff  claims,  upon  two  grounds : 
First.  That  it  had  been  obtained  by  fraud  and  without  consideration, 
and  Second.  That  it  was  in  fact  a  mortgage  for  the  security  of  a  debt 
and  the  property  therein  sought  to  be  conveyed  was  homestead  at  the 
date  of  the  deed. 

The  plaintiff  filed  a  supplemental  petition  denying  generally  the  alle- 
gations of  defendant,  averring  specially  that  the  property  was  the  com- 
munity property  of  James  Johnson  and  his  first  wife  and  that  the  con- 
veyance was  made  by  Johnson  to  pay  community  debts  of  that  marriage. 
Further,  that  plaintiff  had  no  notice  of  the  fact  that  the  former  wife 
owned  the  property  in  her  separate  right,  if  such  was  the  fact,  but 
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acquired  it  for  value  believing  it  to  be  the  community  property  of  the 
first  marriage. 

The  cause  was  submitted  to  a  jury  upon  special  issues  and  upon  the 
answers  judgment  was  rendered  for  defendants. 

The  facts  are  as  follows:  During  the  marriage  of  James  Johnson  and 
Fannie  Wyatt  Johnson,  his  first  wife,  the  land  in  controversy  was  con- 
veyed by  deed  to  the  first  wife.  The  deed  contained  no  recital  that  it 
was  conveyed,  to  her  for  her  separate  use  nor  any  language  of  like  im- 
pori;.  She  and  her  husband  lived  on  it  as  a  homestead  until  her  death. 
Evidence  was  adduced  tending  to  show  that  it  was  conveyed  to  her  as  a 
gift  from  her  mother.  Fannie  left  surviving  her  six  children  of  her 
man'iage  with  James  Johnson.  All  except  tiie  two  minor  defendants 
have  since  died  unmarried  and  without  issue.  James  Johnson  thereafter 
married  his  present  wife  and  they  continued  to  occupy  the  premises  as 
a  homestead. 

Suits  had  been  brought  against  them  for  taxes  which  had  accrued 
against  the  property,  a  part  of  them  having  accrued  during  the  first 
marriage.    The  suits  had  ripened  into  judgment,  and  the  property  had 

been  advertised  for  sale.    On  the  —  day  of ,  19 — ^  James  Johnson 

and  his  present  wife  executed  and  delivered  to  plaintiff  Irvin  a  deed 
absolute  on  its  face  conveying  the  property  to  him  for  a  recited  con- 
sideration of  $400.  Testimony  adduced  by  plaintiff  tended  to  show  that 
$287  cash  was  paid  to  Johnson  and  that  the  balance  of  the  $400  went 
to  the  discharge  of  the  judgment  and  costs  and  to  the  payment  of  a 
small  account  due  by  Johnson  to  plaintiflPs  firm.  Defendant  Johnson's 
evidence  tended  to  show  that  the  deed  was  in  fact  intended  as  a  mort- 
gage. That  it  was  so  understood  by  both  parties.  That  he  was  unable 
to  read  and  write  and  did  not  know  that  the  paper  was  a  deed  absolute 
in  form,  and  that  he  was  informed  by  Irvin  that  it  was  a  mortgage. 
That  he  was  induced  to  execute  the  paper  in  its  present  form  by  decep- 
tion and  fraud  and  that  he  had  received  no  money  at  the  hands  of  Irvin. 

The  jury  found  that  the  deed  was  not  knowingly  delivered  as  a  deed, 
but  was  intended  as  a  mortgage  and  that  there  was  an  agreement  that 
as  soon  as  Johnson  should  pay  the  sum  advanced  by  plaintiff  the  lots 
should  be  reconveyed.  They  also  found  that  the  land  was  the  separate 
property  of  the  former  wife  and  that  plaintiff  had  knowledge  of  facta 
which  should  have  provoked  an  effective  inquiry  upon  the  point.  Upon 
all  these  issues  the  evidence  was  sharply  confiicting. 

The  legal  consequence  of  the  finding  that  the  property  was  the  separate 
property  of  the  former  wife  and  that  the  plaintiff  should  have  known  it^ 
would  not  have  been  a  general  judgment  against  the  plaintiff  because 
the  husband  would  nevertheless  have  held  a  one-third  life  estate  in  it, 
plus  such  interest  as  he  inherited  from  the  deceased  children,  and  all 
this  would  have  passed  by  the  deed  if  it  was  in  fact  intended  as  a  deed. 
But  the  finding  that  the  deed  was  in  fact  a  mortgage  justified  the 
general  judgment  because  the  property  was  homestead  and  the  instru- 
ment was  not  sought  to  be  enforced  in  any  oiher  form  than  as  a  con- 
veyance. Errors,  therefore,  affecting  alone  the  question  of  separate 
property  vel  non  might  well  be  treated  as  harmless  if  the  finding  that 
the  deed  was  a  mortgage  is  supported  by  the  evidence  and  was  properly 
submitted. 
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It  appears,  however,  that  an  error  was  committed  which  bears  materi- 
ally upon  both  issues  and  which  in  no  aspect  of  the  case  can  be  regarded 
as  harmless.  The  court  though  submitting  the  case  upon  special  issues 
charged  generally  that  the  'T)urden  of  proof  was  upon  the  plaintiff  to 
make  out  his  case  by  a  preponderance  of  the  testimiony."  The  property 
having  been  acquired  by  the  former  wife  during  the  marriage  the  burden 
was  upon  the  minors  to  show  facts  which  gave  it  its  separate  character. 
The  first  paragraph  of  special  charge  number  5,  requested  by  plaintiff, 
should  have  been  given  upon  this  issue.  (Morris  v.  Hastings,  70  Texas, 
29;  Pugh  V.  Coleman,  44  S.  W.  Rep.,  578.)  The  charge  given  was 
peculiarly  erroneous  on  the  issue  of  mortgage  vel  non.  The  deed  was 
absolute  on  its  face.  The  defendants  sought  in  a  sense  to  engraft  thereon 
a  parol  trust  and  it  is  universally  held  not  only  that  in  such  case  the 
burden  is  on  the  one  who  asserts  the  trust,  but  that  it  can  only  be  dis- 
charged by  clear  and  satisfactory  proof.  Lest  the  trial  court  be  misled 
by  this  last  remark  we  add  that  it  is  not  proper  to  charge  the  jury  that 
the  proof  must  be  clear  and  satisfactory.  Such  charges  have  been  held 
to  be  upon  the  weight  of  evidence.  It  is  enough  to  place  the  burden  of 
proof  where  it  properly  belongs. 

It  is  entirely  unnecessary  for  us  to  dispose  in  detail  of  the  various 
assignments  of  en-or.  Many  requested  charges  were  properly  refused 
because  the  court  submitted  the  cause  upon  special  issues  and  the  charges 
related  more  properly  to  a  general  submission  of  the  cause.  The  issues 
•of  separate  property,  of  notice  and  of  mortgage  vel  non  were  presented 
by  the  evidence,  hence  peremptory  instructions  upon  these  points  were 
properly  refused.  We  make  no  comment  upon  the  weight  of  the  evi- 
dence. The  principles  which  control  the  issues  arising  in  this  case  have 
been  often  adjudicated  and  are  well  settled.  We  do  not  consider  it 
necessary  to  discuss  them. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


W.  T.  Watt  v.  Parlin  &  Orendorpf  Company. 

Decided  December  12,  1006. 

1. — Sequestration — ^Mortgage— Trial  of  Bight  of  Property. 

A  claimant  of  property  taken  from  his  possession  by  writ  of  sequestration  in 
a  suit  for  foreclosure  of  a  mortgage  given  thereon  by  another  may  recover  if  the 
writ  of  sequestration  was  void,  though  plaintiff  was  entitled  to  the  possession  as 
mortgagee  after  default. 

S. — Same — ^Name — ^Initials. 

Plaintiif  suing  in  Justice  Court  on  a  note  and  chattel  mortgage  given  by 
M.  J.  Peters,  defendant's  name  was  docketed  and  stated,  in  the  citation  by  pub- 
lication and  the  writ  of  sequestration,  as  J.  M.  Peters.  Held,  that  the  citation 
gave  the  court  no  jurisdiction  to  render  judgment  against  defendant,  and  the 
writ  of  sequestration  was  void,  because  issued  before  the  commencement  of  suit 
by  citation  against  defendant  and  against  another  than  defendant. 

8. — ^Mortgage — Description  of  Property. 

"One  blue  mare  mule,  16%  hands  high,  worth  $100,"  held,  a  sufScient  de- 
scription in  a  mortgage  and  writ  of  sequestration  to  identify  the  property. 
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4. — Jndfirment — Parties — Jurisdiction. 

Judgment  against  one  not  made  a  party  or  cited  in  the  suit  can  not  be  sup- 
ported by  a  mere  recital  in  the  judgment  itself  that,  by  verbal  agreement  of  all 
parties,  such  judgment  was  to  be  rendered  against  him. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  below 
before  S.  E.  Stratton,  Esq.,  Special  County  Judge. 

J.  R.  Dotvn^,  for  appellant. — ^The  defendant  can  show  that  the  writ 
and  judgment  under  which  plaintiff  claims  are  void,  or  such  as  did  not 
justify  the  disturbance  of  his  possession.  Betterton  v.  Echols,  85  Texas, 
213;  Fort  Worth  Pub.  Co.  v.  Hitson,  80  Texas,  216;  Webb  v.  Mallard, 
27  Texap,  80. 

There  was  no  valid  citation.  Underwood  v.  Brown,  29  Texas  Civ. 
App.,  163;  Netzorg  v.  Geren,  62  S.  W.  Rep.,  789;  Pruett  v.  State,  92 
Texas,  435.  On  the  proposition  that  J.  M.  Peters  and  M.  J.  Peters  are 
different  names,  see  English  v.  State,  30  Texas  Crim.  App.,  470.  See 
also,  for  a  clear  discussion  of  the  whole  question  involved,  Skelton  v. 
Socket  (Mo.),  3  S.  W.  Rep.,  874;  Freeman  v.  Hawkins,  77  Texas,  498. 

Even  if  said  proceedings  were  not  void  the  writ  and  judgment  against 
J.  M.  Peters  did  not  justify  the  seizure  of  the  property  of  M.  J.  Peters. 
Battle  V.  Guedn%  58  Texas,  111;  Moms  v.  Balkham,  75  Texas,  111; 
Capps  &  Canty  v.  Ticachman,  90  Texas,  499. 

The  description  of  mortgaged  property,  to  affect  a  third  person  with 
constructive  notice,  must  be  such  as  to  enable  him  to  identify  the  prop- 
erty aided  by  such  inquiries  as  the  mortgage  indicates  or  directs.  So- 
linsky  v.  O'Connor,  54  S.  W.  Rep.,  936 ;  1  Cobby  on  Chattel  Mortgage, 
sec.  170. 

T.  A,  Blair  and  Sleeper  &  Kendatl,  for  appellee. — The  writ  of  se- 
questration, being  auxiliary  process,  is  not  absolutely  void  by  reason  of 
the  fact  that  the  initials  of  the  defendant  in  the  suit  are  transposed. 
Cheatham  v.  Riddle,  8  Texas,  162. 

Plaintiff  was  entitled  to  possession  of  the  mule  by  the  fact  that  it  has 
a  valid  mortgage  thereon,  executed  by  M.  J.  Peters,  which  had  been 
duly  registered,  and  also  M.  J.  Peters  had,  without  the  consent  of  said 
company,  sold  said  mule  to  the  defendant  Watt,  whereby  under  the 
statute  plaintiff  was  entitled  to  the  possession.  Rev.  Stats.,  art.  5301 ; 
Howard  v.  Parks,  21  S.  W.  Rep.,  269. 

EIDSON,  Associate  Justice. — This  wad  a  suit  for  the  trial  of  the 
right  of  property  in  a  certain  mule.  Appellee  filed  with  the  justice  of 
the  peace  its  note  against  M.  J.  Peters  and  chattel  mortgage  executed 
by  M.  J.  Peters  on  certain  personal  property,  including  the  mule  in- 
volved in  this  suit,  to  secure  the  payment  of  the  note;  and  at  the  same 
time  filed  its  affidavit  and  bond  for  a  writ  of  sequestration  to  be  issued, 
sequestering  the  property  embraced  in  the  mortgage.  The  justice  dock- 
eted the  suit  against  J.  M.  Peters,  as  defendant,  issued  a  citation  by 
publication  for  J.  M.  Peters  and  issued  the  writ  of  sequestration  against 
J.  M.  Peters,  under  which  the  mule  involved  in  this  suit  was  levied 
upon  and  taken  from  the  possession  of  appellant  in  this  case.    A  judg- 
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ment  was  rendered  in  the  Justice's  Court  in  favor  of  appellee  against 
J.  M.  Peters  for  the  amount  due  on  the  note.  M.  J.  Peters  was  not 
personally  served  with  citation  and  did  not  appear  in  the  Justice^s  Court. 
Appellant  contends  that  the  writ  of  sequestration  issued  by  the  justice 
of  the  peace,  and  under  which  the  property  involved  in  this  case  was 
seized,  was  void  as  to  M.  J.  Peters,  and  hence  could  not  authorize  the 
seizure  of  his  property. 

If  the  writ  of  sequestration  was  void,  it  did  not  authorize  the  officer 
to  take  the  properir^r  involved  in  this  suit  from  the  possession  of  ap- 
pellant, and  he  could  plead  the  nullity  of  such  process  in  this  suit  as  a 
bar  to  a  recovery  by  appellee,  the  plaintiff  in  the  writ.  (Webb  v.  Mal- 
lard, 27  Texas,  80;  Pt.  Worth  Publishing  Co.  v.  Hitson,  80  Texas,  216; 
Betterton  v.  Echols,  85  Texas,  212.)  But  was  the  writ  of  sequestration 
void  ?  We  think  it  was.  In  the  case  of  Hubbert  v.  Texas  Cent  Ey.  Co., 
24  Texas  Civ.  App.,  432,  this  court  held  that  an  appeal  bond  in  an  ap- 
peal from  the  Justice's  Court  to  the  County  Court,  made  payable  to  J.  T. 
Hubbert  instead  of  T.  J.  Hubbert,  the  name  of  the  appellee,  was  insuffici- 
ent, because  the  names  were  different.  In  that  case  as  in  this,  the  initials 
of  tlie  christian  names  were  simply  transposed.  In  the  case  of  English 
V.  State,  30  Texas  Crim.  App.,  470,  which  was  a  prosecution  for  forgery, 
the  Court  of  Appeals  held  that  where  the  purport  clause  of  the  indict- 
ment gave  the  name  of  the  defendant  as  M.  R.  Lewis,  and  the  tenor 
clause  gave  his  name  as  R.  M.  Lewis,  it  constituted'  a  variance  fatal  to 
the  indictment;  and  here  it  will  be  observed,  the  initials  of  the  christian 
names  were  merely  transposed.  That  court  in  passing  on  the  question, 
used  this  language: 

''While  the  rule  is  well  settled  that  middle  initials  are  never  taken 
notice  of  in  law,  that  rule  does  not  apply  with  regard  to  diristian  names 
or  first  initials  representing  christian  names.  'When  a  party  or  third 
person  is  designated  in  a  pleading,  warrant  or  indictment  by  a  surname 
preceded  by  one  or  more  capital  letters  only,  the  court,  in  the  absence  of 
evidence,  will  not  presume  that  he  has  any  christian  name,  other  than 
such  letter  or  letters.'    16  Am.  and  Eng.  Ency.  Law,  p.  116. 

"'The  common  law  recognizes  but  one  christian  name;  hence  the 
middle  name  or  names,  or  the  middle  initial  letter  or  letters  of  a  person's 
name,  are  not  material,  either  in  civil  or  criminal  proceedings,  and  a 
variance  between  the  pleading  and  proof  in  respect  to  such  names  or 
initial  is,  according  to  nearly  all  the  authorities,  harmless.  Such  names 
or  initials  may  properly  be  omitted  altogether.' 

"The  purport  and  tenor  clauses  of  the  indictment  in  this  case  show 
a  manifest  variance  between  the  first  initials  used  instead  of  the  christian 
name,  as  well  as  a  like  variance  between  the  middle  initials." 

In  the  case  of  Freeman  v.  Hawkins,  77  Texas,  498,  it  is  held  that  a 
citation  by  publication  against  Mary  E.  Robinson  and  a  judgment  upon 
such  citation  would  not  bind  Mary  E.  Freeman,  although  the  former 
was  the  maiden  name  of  the  defendant  before  her  marriage  with  D.  C. 
Freeman,  and  in  discussing  the  question,  the  court  said : 

"We  are  of  opinion  that  a  citation  by  publication  requiring  'Mary  E. 
Robinson'  to  be  cited  and  to  appear  was  not  sufficient  to  give  the  court 
jurisdiction  to  render  a  judgment  that  would  bind  'Mary  E.  Freeman.' 
McRee  v.  Bro\vn,  45  Texas,  506. 
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"If  there  had  been  actual  service  on  Mrs.  Freeman  under  the  name  of 
*Marv  E.  Eobinson*  it  might  have  been  her  duty  to  appear,  even  though 
cited  in  the  wrong  name  and  although  her  husband  was  not  made  a  party 
defendant  with  her;  but  the  case  before  us  is  one  in  which  she  was  only 
cited  by  publication,  issued  on  the  ground  that  she  was  a  nonresident  of 
the  State,  which  was  untrue.  She  had  no  knowledge  of  the  pendency  of 
tjie  suit  against  *Mary  E.  Robinson'  or  opportunity  to  defend  it.  She 
was  not  a  party  to  the  suit  and  is  not  bound  by  the  judgment,  and  it 
should  not  have  been  admitted  for  any  purpose.  Dunlop  v.  Southerlin, 
63  Texas,  38." 

In  line  with  this  doctrine  is  the  case  of  Skelton  v.  Sackett  (Missouri 
Supreme  Court),  3  S.  W.  Rep.,  874,  in  which  it  was  held  that  where  the 
order  of  publication  of  sununons  gave  the  name  of  the  defendant  as  Q. 
Poland,  instead  of  Quinces  R.  Nolan,  that  such  publication  conferred  no 
jurisdiction  on  the  court. 

Our  statute  provides  that  justices  of  the  peace  shall,  at  the  commence- 
ment or  during  the  progress  of  any  civil  suit  before  final  judgment,  have 
power  to  issue  writs  of  sequestration,  etc.  (Art.  4864,  Sayles'  Rev.  CSv. 
Stats.),  and  there  is  a  like  statutory  provision  relating  to  when  the 
issuance  of  an  attachment  is  authorized.  (Id.,  art.  188.)  It  has  fre- 
quently been  held  that  tlie  issuance  of  citation  is  the  commencement  of 
the  suit  in  the  Justice's  Court.  (Keeble  v.  Bailev,  3  Texas,  492 ;  Price 
V.  Luter,  14  Texas,  6 ;  Moore  v.  Gulf,  C.  &  S.  P.  Rv.  Co.,  46  S.  W.  Rep., 
388;  Brown  v.  Been,  54  S.  W.  Rep.,  779.) 

In  the  ease  of  Moody  v.  McRimmon,  7  Texas  Civ.  App.,  582,  it  is 
held  that  an  attachment  issued  by  a  justice  of  the  peace  without  the 
issuance  of  citation,  is  void,  and  its  levy  before  the  issuance  of  such 
citation  is  a  nullity  and  fixes  no  lien.  And  we  think  the  same  doctrine 
applies  to  the  issuance  of  a  writ  of  sequestration,  as  the  requirement  of 
the  statute  relating  to  the  time  when  it  is  authorized  to  be  issued  is  the 
same  as  that  relating  to  an  attachment. 

It  follows  from  what  is  said  abov^  that  in  our  opinion  the  writ  of 
sequestration,  by  virtue  of  which  the  property  involved  in  this  suit  was 
seized,  was  void  upon  two  grounds :  First,  because  same  was  issued  before 
any  suit  was  commenced  against  M.  J.  Peters;  and,  second,  because  it 
was  not  issued  against  M.  J.  Peters,  but  against  J.  M.  Peters,  a  different 
name;  and  the  judgment  offered  in  evidence  was  void  as  a  judgment 
against  M.  J.  Peters,  both  upon  the  ground  that  it  was  rendered  without 
any  service  of  citation,  and  because  it  was  rendered  against  a  different 
named  person. 

We  do  not  think  appellant's  contention  that  the  amount  involved  was 
beyond  the  jurisdiction  of  the  court  is  supported  by  the  record.  The  ap- 
pellee's tender  of  issues  shows  that  the  note  sued  on  had  two  credits 
endorsed  thereon,  each  of  $20,  which  reduced  the  amount  sued  for  to 
less  than  $200;  and  the  record  shows  the  judgment  recovered  to  be 
less  than  $200. 

We  think  the  description  of  the  property  in  the  mortgage  was  suffici- 
ent to  constitute  constructive  notice  to  all  parties  of  the  mori:gage  on  the 
property  in  controversy.  The  mule  is  described  as  "one  blue  mare  mule, 
15V^  hands  high,  of  the  value  of  $100,"  and  the  constable  who  levied  the 
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writ  testified  that  he  identified  and  recognized  the  mule  by  the  description 
given  in  the  writ,  which  was  the  same  as  given  in  the  mortgage. 

We  do  not  think  appellee's  contention  that  it  was  entitled  to  recover 
the  possession  of  the  mule  in  controversy  in  this  proceeding  upon  the 
ground  that  it  had  a  valid  mortgage  on  same  executed  by  M.  J.  Peters 
which  had  been  duly  registered,  and  that  Peters  had  sold  and  delivered 
poRsea«ion  of  said  mule  to  appellant  without  the  consent  of  appellee, 
sound,  in  view  of  the  record  in  this  case.  This  contention,  if  M.  J. 
Peters  were  a  party  to  this  proceeding,  or  if  appellee  had  obtained  a 
valid  judgment  against  him  on  the  note  secured  by  the  mortgage,  appears 
to  be  supported  by  the  holding  in  the  case  of  Howard  v.  Parks,  21  S. 
W.  Kep.,  269 ;  but  neither  of  such  conditions  exists  in  this  case. 

The  judgment  of  the  court  below  against  H.  Lazarus  was  unauthorized. 
The  re<ord  shows  no  pleadings  of  any  kind  asking  judgment  against 
Lazarus.  Neither  does  it  appear  therefrom  that  he  was  connected  with 
the  suit  by  citation  or  otherwise,  except  the  statement  in  the  judgment 
to  the  effect  that  it  appeared  to  tlie  court  that  by  verbal  agreement  of  all 
parties  in  the  case  the  claimant  W.  T.  Watt  was  to  recover  over  against 
M.  Michael  and  H.  Lazarus,  in  case  the  judgment  went  against  said 
Watt;  and  it  being  made  to  appear  to  the  court  that  said  Michael  had 
died  since  said  intervention  or  motion,  said  Michael  was  dismissed  from 
the  case;  and  it  is  therefore  further  ordered  and  decreed  that  said  W.  T. 
Watt  do  have  and  recover  against  H.  Lazarus  the  sum  of  $100,  the 
value  of  said  mule,  etc.  (Sayles'  Eev.  Stats.,  art.  1348;  Lauderdale  v. 
Ennis,  24  S.  W.  Eep.,  834;  Hill  v.  Dons,  37  S.  W.  Bep.,  638.)  And  the 
verdict  of  the  jury  furnished  no  basis  for  the  judgment  against  Lazarus. 
(Henne  &  Merer  v.  Moultrie,  8  Texas  Ct.  Rep.,  758;  Stone  v.  Stone, 
40  S.  W.  Eep.,^1022.) 

For  the  reasons  above  stated,  the  judgment  of  the  court  below  will  be 
reversed,  and  as  it  may  be  that  on  another  trial  in  the  court  below  the 
appellee  will  be  able  to  amend  its  pleadings  so  as  to  entitle  it  to  recover 
herein  under  the  ruling  in  the  case  of  Howard  v.  Parks,  supra,  the  case 
will  be  remanded  to  the  court  below  for  another  trial  in  accordance  with 
the  views  herein  expressed. 

Reversed  and  remanded. 


H.  P.  Baugh  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Company. 

Decided  December  12,  1900. 

1. — ^Railway  Conttmction — Cnlverti— Trnprecedented  BainfalL 

The  fact  that  a  rainfall  was  great  and  unusual  would  not  excuse  a  railway 
company  for  failing  to  provide  culverts  and  sluices  in  the  construction  of  its 
roadbed  sufficient  for  the  drainage  according  to  the  natural  lay  of  the  land, 
which  would  protect  adjoining  proprietors  from  overflow  caused  by  its  structureSy 
unless  it  vrtLS  so  unprecedent^  in  the  history  of  the  country  as  not  to  be  reason* 
ably  anticipated  and  guarded  against. 

2. — Same. 

Evidence  of  great  and  unusual  rainfall  considered,  and  held  insufficient  to 
justify  submission  of  the  question  whether  it  was  so  imprecedented  as  to  excuse 
a  failure  to  provide  against  it  in  railway  construction. 
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3. — Same — Oyerllow — ^Negligence. 

The  negligence,  or  care  and  skill  used  in  the  construction  of  a  railway,  are 
immaterial;  if  it  does  not  meet  the  statutory  fequirements  the  company  is  liable 
for  the  damages  caused  by  failure  to  do  so. 

Error  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  John  M.  Furman. 

Pendleton,  Ferguson  &  Durrett,  for  plaintiff  in  error. — In  order  that 
rainfall  should  have  been  extraordinary  or  unprecedented  it  is  necessary 
that  no  such  rainfall  should  have  occurred  within  the  memory  of  man, 
and  it  was  incumbent  on  the  defendant  to  offer  testimony  in  proof  of  that 
fact.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pomeroy,  67  Texas,  498 ;  Sabine  &  E. 
T.  Ry.  Co.  V.  Hadnot,  67  Texas,  503. 

The  effect  of  the  statute  is  to  declare  it  negligence  on  the  part  of  the 
railway  company  to  fail  in  providing  necessary  culverts  and  sluices 
for  the  drainage  of  land  as  the  natural  lay  may  require,  irrespective  of 
whether  it  uses  the  care  and  caution  of  a  prudent  man  or  not  in  con- 
structing its  roadbed,  and  if  the  roadbed  is  in  fact  constructed  and 
maintained  with  insufficient  culverts  and  sluices  to  carry  off  the  surface 
water  as  it  flowed  before  the  construction  of  the  embankment,  it  is 
immaterial  whether  the  defendant  used  the  care  and  caution  of  a  prudent 
man  in  its  construction  or  not.  St.  Louis  S.  W.  Ry.  Co.  v.  Jenkins.  89 
S.  W.  Rep.,  1108 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Boyce,  87  S.  W.  Rep.,  395 ; 
St.  Louis  S.  W.  Ry.  Co.  v.  Baer,  86  S.  W.  Rep.,  "^653:  San  Antonio  &  A. 
P.  Rv.  Co.  V.  Kiersev,  86  S.  W.  Rep.,  744;  Texas  &  Pac.  Rv.  Co.  v. 
Whittaker,  82  S.  W.  Rep.,  1051 ;  Austin  &  N.  W.  Ry.  Co.  v.  Anderson, 
79  Texas,  427;  Texas  &  Pac.  Ry.  Co.  v.  Qverheiser,  76  Texas,  437; 
Sabine  &  E.  T.  Ry.  Co.  v.  Wood,  69  Texas,  679 ;  Gulf,  C.  &  S.  F.  Ry. 
v.  Pomerov,  67  Texas,  498;  St.  Louis  &  S.  F.  Rv.  Co.  v.  Craigo,  31  S. 
W.  Rep.,  210;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Gurlev,  83  S.  W.  Rep., 
842. 

J.  W.  Terry  and  A.  H,  Cvlwell,  for  defendant  in  error. — It  is  the 
duty  of  the  court  to  submit  an  issue  raised  by  the  evidence,  although  the 
evidence  would  not  warrant  a  verdict  thereon  in  favor  of  the  party  at 
whose  instance  it  is  submitted;  and  there  was  evidence  in  this  record 
raising  the  issue  of  unprecedented  rainfall  or  excessive  rainfall.  Wag- 
goner V.  Wvatt,  94  S.  W.  Rep.,  1076 ;  Texas  &  P.  Rv.  Co.  v.  Middleton, 
94  S.  W.  Rep.,  1097. 

A  clear  statement  as  to  the  rule  in  this  State  as  to  the  duty  of  the 
court  to  direct  a  verdict  and  when  it  will  be  authorized  to  do  so,  mav 
be  found  in  the  opinion  of  Judge  Reese  in  the  case  of  Murphy  v.  Galves- 
ton, H.  &  N.  Ry.  Co.,  16  Texas  Ct.  Rep.,  606. 

KEY,  Associate  Justice. — H.  F.  Baugh  brought  this  suit  against  the 
railway  company  to  recover  damages  alleged  to  have  been  caused  by  the 
failure  to  properly  construct  the  defendant's  roadbed.  It  was  alleged 
in  the  plaintiff's  petition  that  the  defendant  made  an  embankment  on  its 
right  of  way  and  failed  to  construct  such  necessajy  culverts  and  sluices 
through  and  under  the  same  as  the  natural  lay  of  the  land  required  for 
the  necessary  drainage  thereof,  whereby  the  natural  flow  of  surface 


1906.]  Baugh  v.  Q.  C.  &  S.  P.  Ry.  Co.  445 

water  was  o})stmcted  and  diverted  to  and  upon  the  plaintiflPs  land, 
causing  certain  specified  injuries  thereto. 

The  defendant  answered  by  a  general  denial  and  a  special  plea,  aver- 
ring that  the  embankment  was  constructed  with  ordinary  care  and  ac- 
cording to  the  plans  of  skillful  engineers;  and,  further,  that  the  rain- 
falls on  the  dates  complained  of  were  unusual  and  unprecedented,  and 
such  as  could  not  have  been  contemplated  at  the  time  the  embankment 
was  constructed.  There  was  a  jury  trial,  resulting  in  a  verdict  and  judg- 
ment for  the  defendant,  and  the  plaintiff  has  brought  the  case  to  this 
court  bv  writ  of  error. 

We  sustain  some  of  the  assignments  addressed  to  the  charge  of  the 
court.  The  charge  submitted  to  the  jury  the  question  of  unprecedented 
rainfall,  and  instructed  them  that  if  the  flood  in  question  was  caused 
by  such  a  rainfall,  to  find  for  the  defendant.  The  testimony  relied  on 
as  authorizing  the  submission  of  that  issue  was  given  by  Jones  and 
Tomlin.  Jones  said :  "T  have  lived  in  that  country  eight  or  nine  years. 
The  rain  of  July  25,  1902,  was  the  heaviest  rain  I  ever  saw  fall.  I  was 
on  the  Tomlin  place  when  the  rain  fell  on  July  25,  1902.  It  rained 
powerful  hard  for  two  or  three  hours.  I  know  it  was  a  hard  rain  by 
the  way  the  creeks  got  up,  and  by  the  way  it  washed  things.  I  had  no 
marks  there.  I  noticed  it  got  higher  across  the  dump  above  the  railroad 
than  it  had  before.  I  don't  know  whether  it  was  higher  in  the  draws 
than  before.  I  don't  know  anything  about  the  place  on  the  east  side 
toward  Rogers.  I  have  never  seen  a  rain  in  that  countrv  since  as  hard 
as  the  rain  of  July,  25,  1902." 

Tomlin  testified:  "I  think  the  rain  of  July  25,  1902,  was  an  un- 
usually heavy  rain.  I  think  it  was  the  heaviest  rain  I  had  seen  up  to  that 
time  in  that  section.  I  think  from  what  I  have  seen  that  the  sluices  in 
the  railwav  have  been  sufficient  to  carry  off  the  water  in  ordinarv  rains. 
I  have  been  in  that  section  of  the  country  a  little  better  than  eight  years. 
I  have  seen  one  other  rain  in  Bell  County  as  heavy  as  the  rain  of  July 
25,  1902;  that  I  got  caught  in  between  Taylor's  Valley  and  Belton, 
but  that  was  at  another  time  the  same  year." 

The  plaintiff  and  another  wntness  testified  that  they  had  lived  in  that 
neighborhood  since  1879,  and  that  they  had  at  different  times  seen  other 
rains  that  were  as  heavy  as  the  rain  of  July  25,  1902. 

It  was  not  shown  when  the  embankment  was  originally  made,  but  it 
was  shown  that  the  iron  drain  pipes  were  put  through  it  in  1898  or 
1899.  Before  that  time  there  were  trestles  and  bridges.  The  statute 
prescribes  that  "in  no  case  shall  any  railroad  company  construct  a  road- 
bed without  first  constructing  the  necessary  cidverts  or  sluices  as  the 
natural  lay  of  the  land  requires  for  the  necessary  drainage  thereof,"  and 
a  failure  to  do  so  will  entitle  the  party  injured  as  a  result  of  such  failure 
to  recover,  unless  the  injury  is  caused  by  such  unprecedented  or  extra- 
ordinary floods  as  could  not  have  reasonably  been  anticipated  at  the  time 
of  the  construction  of  the  road.  And  if  at  the  time  of  such  construction 
it  is  known,  or  could  be  ascertained  by  reasonable  diligence,  that  unusual 
or  extraordinary'  floods  have  occurred  within  the  memory  of  persons  then 
living  in  the  vicinity,  their  recurrence  should  be  anticipated  and  guarded 
against.  (Gulf,  C.^  &  S.  P.  Ry.  Co.  v.  Pomeroy,  67  Texas,  498.)  The 
testimony  relied  on  by  the  defendant  in  this  case,  which  was  given  by 
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the  witnesses  Jones  and  Tomlin,  as  set  out  above,  falls  far  short  of  show- 
ing that  the  flood  in  question  was  of  such  extraordinary  character  as 
could  not  have  been  guarded  against.  Neither  of  the  two  witnesses 
professed  to  know  anything  about  the  character  of  rainfalls  whidi  had 
occurred  in  that  section  further  back  than  ten  years  before  the  time  of 
the  trial  in  the  court  below,  which  was  in  June,  1905.  In  all  proba- 
bility, the  road  was  constructed  before  these  witnesses  lived  in  that  sec- 
tion; and  the  testimony  shows  that  the  drain  pipes  were  put  in  within 
three  or  four  years  after  they  moved  into  the  neighborhood.  The  plain- 
tiff proved  by  two  witnesses  who  had  lived  in  that  section  for  about 
twenty  years  before  the  drain  pipes  were  put  in,  that  they  had,  at 
diflEerent  times,  seen  equally  as  heavy  rains  as  the  one  involved  in  this 
case,  and  the  defendant  submitted  no  testimonv  to  the  contrary.  This 
being  the  condition  of  the  testimony,  the  court  should  not  have  sub- 
mitted to  the  jury  the  question  of  extraordinary  rainfall. 

We  also  hold  that  the  court  should  not  have  submitted  to  the  jury  any 
question  of  negligence.  If  the  defendant  failed  to  comply  with  tiie 
statute  referred  to,  and  the  plaintiff^s  land  was  injured  as  a  result  of 
such  failure,  the  plaintiflE  was  entitled  to  recover,  regardless  of  the 
amount  of  care  and  diligence  which  may  have  been  exercised  by  the 
defendant  in  the  construction  of  its  railroad  and  embankment.  (Austin 
&  N.  W.  Ey.  V.  Anderson,  79  Texas,  427 ;  Gulf,  C.  &  S.  F.  Ey.  v.  Pome- 
roy,  67  Texas,  498;  Texas  &  Pac.  Ey.  v.  Whittaker,  82  S.  W.  Bep., 
1051.) 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


W.  J.  Walker  v.  H.  L.  Tomlinson. 

Decided  December  12,  1906. 

1. — ^Note — ^Non  Est  Factam. 

Where  there  was  no  plea  of  non  est  factum  to  a  suit  on  a  promissoiy  note, 
it  was  error  to  submit  to  the  jury  the  question  whether  defendant  executed  the 
note. 

2. — Contract — Consideration. 

To  an  action  for  money  due  by  contract,  the  defense  that  the  amount  due 
had  been  reduced  bv  a  suhaequent  parol  agreement  required  that  a  consideration 
for  such  reduction  be  alleged  and  proved. 

3. — Failure   of   Consideration — ^Verification   of   Plea. 

The  defense  to  a  promissory  note  that  it  was  given  for  more  than  the 
amount  defendant  owed  plaintiff  must  be  presented  by  sworn  plea. 

4. — ^Attorney's  Fees — Note. 

A  provision  in  a  note  for  recovery  of  ten  percent  of  amount  due,  as  attor- 
ney's fees  in  case  of  suit,  allowed  such  recovery  on  the  amount  due  at  the  insti' 
tution  of  the  suit,  and  it  was  not  avoided  or  reduced  by  subsequent  payments  by 
defendant  before  trial. 

Appeal  from  the  County  Court  of  Falls  County.    Tried  below  before 
Hon.  D.  H.  Bovles. 
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J.  W.  Spivey,  for  appellant. — ^Any  agreement  whereby  plaintiff  nnder- 
took  to  do  other  and  additional  things,  or  to  reduce  renl^  in  order  to  have 
his  contracts  carried  out  by  defendant,  was  without  consideration  to 
plaintiff,  and  not  binding  on  him.  Ijanes  v.  Squyres,  45  Texas,  385; 
Jones  V.  Eisley,  91  Texas,  7;  Helms  v.  Crane,  23  S.  W.  Eep.,  392;  Brad- 
shaw  V.  Davis,  12  Texas,  346. 

A  charge  to  find  for  the  defendant  as  to  attorney's  fee  if  the  jury 
believed  that  defendant  ^^as*^  settled  plaintiff's  claims,  was  erroneous  and 
misleading.  Kildow  v.  Irick,  33  S.  W.  Rep.,  315;  Pore  v.  Hitson,  70 
Texas,  621 ;  Andrews  v.  Marshall,  26  Texas,  213,  215 ;  Gulf,  C.  &  S.  P. 
Rv.  Co.  V.  Nelson,  24  S.  W.  Hep.,  589-90;  Missouri  Pac.  Ry.  Co.  v. 
Christman,  65  Texas,  375 ;  Prank  v.  Tatum,  26  S.  W.  Rep.,  900. 

The  execution  of  the  note,  and  mortgage  sued  on  not  having  been 
denied  under  oath,  it  was  the  duty  of  the  court  to  charge  their  legal  effect. 
Denham  v.  Trinity  County  Lumber  Co.,  73  Texas,  82;  Galveston,  H.  & 
S.  A.  Ry.  V.  Thompson,  44  S.  W.  Rep.,  8;  Western  XJ.  Tel.  Co.  v. 
Burgess,  60  S.  W.  1024 ;  Wood  v.  Gulf,  C.  &  S.  P.  Ry.,  40  S.  W.  Rep.,  26. 

Nat,  LeweUyn,  for  appellee. 

KEY,  Associate  Justice. — Appellant  brought  this  suit  against  ap- 
pellee to  recover  $265,  with  interest  and  attomey^s  fees,  alleged  to  be 
due  upon  a  promissory  note,  and  sought  to  foreclose  a  mortgage  lien  on 
certain  personal  property,  which  lien  was  given  to  secure  the  note.  The 
plaintiff  also  sued  for  $42.50  as  rent  alleged  to  be  due  upon  17  acres  of 
land,  and  for  $30,  denominated  rent  for  the  use  of  a  pair  of  mules. 

The  defendant  answered  by  a  general  denial  and  attempted  to  plead  a 
subsequent  contract  by  which  he  was  released  from  paying  rent  for  the 
mules,  and  the  amount  of  the  rent  for  the  land  was  reduced.  He  also 
pleaded  that  he  had  made  certain  payments,  which  discharged  all  of  his 
liability  to  the  plaintiff.  There  was  a  jury  trial  which  resulted  in  favor 
of  the  defendant,  and  the  plaintiff  has  brought  the  case  to  this  court. 

Appellant  has  assigned  several  errors  which  require  a  reversal  of  the 
ease.  In  the  first  place,  altiiough  there  was  no  plea  of  non  est  factum, 
and  the  plaintiff  produced  and  read  in  evidence  the  note  and  mortgage 
sued  on,  the  court  in  its  charge  submitted  as  a  question  for  the  jury  to 
decide  whether  or  not  the  defendant  executed  the  note  and  mortgage. 
It  is  not  claimed  that  there  was  any  ambiguity  about  the  note  and 
mortgage,  and  therefore  the  court  should  have  construed  them  and  in- 
formed the  jury  of  their  legal  effect,  and  not  submitted  the  question  of 
their  execution  to  the  jury.  There  being  no  plea  of  non  est  factum,  that 
question  was  not  in  the  case. 

We  also  sustain  appellant's  contention,  presented  under  several  assign- 
ments of  error,  that  as  the  defendant  failed  to  plead  and  prove  any  con- 
sideration for  the  subsequent  verbal  contract,  the  court  should  not  have 
submitted  anything  to  the  jury  upon  that  subject.  The  answer  did  not 
allege  that  the  agreement  referred  to  was  based  upon  a  sufficient  con- 
sideration, and  the  proof  offered  in  support  of  it  failed  to  show  that 
the  defendant  paid  to  the  plaintiff  any  consideration,  or  obligated  him- 
self to  do  anything  other  than  what  he  was  already  required  to  do. 

We  also  hold  that  appellant  is  correct  in  the  proposition  that  in  order 
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to  show  failure  of  consideration  as  to  the  note  sued  on,  it  was  necessary 
to  file  a  sworn  plea  impea^hinff  its  considerat'on.  This  was  not  done, 
and  yet  the  defendant  was  permitted,  over  the  objection  of  the  plaintiff, 
to  introduce  testimony  tending  to  show  that  the  note  was  given  for  more 
than  he  owed  the  plaintiff.  This  testimony  was  not  admissible  for  that 
purpose;  and  as  the  defendant  failed  to  plead  and  prpve  a  consideration 
for  tiie  alleged  subsequent  contract  and  settlement,  it  was  not  admissible 
for  any  purpose  and  should  have  been  excluded. 

The  defendant  submitted  testimony  tending  to  show  payments  made 
after  the  suit  was  brought.  The  court  in  its  charge,  after  instructing 
the  jury  that  the  plaintiff  would  be  entitled  to  recover  10  percent  of  the 
amount  due  on  the  note  at  the  institution  of  the  suit  as  attorney's  fee, 
stated  this  qualification :  "But  if  you  believe  from  the  evidence  that  the 
defendant  has  paid  or  settled  the  claims  of  plaintiff,  you  will  find  for  the 
defendant.''  The  note  stipulated  that  if  it  was  placed  in  the  hands  of  an 
attorney  for  collection  after  maturity,  or  suit  was  brought  on  the  same, 
an  additional  ten  percent  should  be  added  as  a  collection  fee.  According 
to  the  plain  import  of  that  stipulation  the  ten  percent  collection  fee  was 
recoverable  upon  the  amount  due  at  the  time  the  suit  was  brought,  and 
subsequent  paAinents  reducing  the  amount  of  the  original  debt  did  not 
affect  the  plaintiff's  right  to  recover  the  full  amount  of  collection  fee, 
and  the  court  erred  in  giving  the  charge  above  quoted. 

On  the  other  questions  of  law  we  rule  against  appellant;  but  on 
account  of  the  errors  referred  to,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Galveston,  Harhisburq  &  San  Antonio  Railway  Company  v.  Q.  L. 

Stoy. 

Decided  December  12,  1906. 

1. — ABsnmed  Risk — ^Knowledgre  of  Attendant  Sisks. 

The  rule  in  cases  of  defective  appliances  is  that  the  servant  does  not  assume 
the  risks  arising  from  the  failure  of  the  master  to  do  his  duty,  unless  he  knows 
of  such  failure  and  the  attendant  risks,  or,  in  the  ordinary  discharge  of  his 
duties,  must  necessarily  have  acquired  the  knowledge.  By  "necessarily  acquired 
knowledge"  is  meant  that  which  arises  from  the  obvious  and  open  neglig«iee, 
which  the  servant  must  have  seen  and  known  in  performing  his  work,  by  the  use 
of  ordinary  care. 

8. — Same. 

A  servant  assumes  only  those  risks  ordinarily  incident  to  the  business  in 
which  he  is  engaged. 

3. — ^Hypothetical  Question — ^Expert  Testimony. 

A  hypothetical  question  based  on  proven  facts,  and  the  answer  thereto  of  a 
medical  expert,  by  which  the  plaintiff  sought  to  show  that  his  present  nervous 
condition  was  the  result  of  the  injuries  inflicted  by  defendant,  and  not  the  effect 
of  a  nervous  attack  suffered  a  year  previous,  were  not  improper. 

4. — ^Admission  of  Improper  Testimony — Subsequent  Withdrawal. 

Where  improper  testimony  has  been  admitted  to  the  jury  and  subsequently 
withdrawn  from  their  consideration  by  sufficient  instructions  from  the  court,  su<£ 
action  is  not  ordinarily  cause  for  reversal.    To  warrant  a  reversal  of  a  judgment 
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for  such  cause  there  must  be  strong  reason  for  believing  that  the  improper  ad- 
mission of  the  evidence  has  caused  a  wrong  to  be  done  the  objecting  party. 

5. — ^Damages — ^Mental  Safferiiig. 

Where  the  proof  showed  the  plaintiff  suffered  great  physical  pain  by  his 
permanent  injuries,  mental  suffering  may  be  inferred,  no  direct  proof  on  that 
point  being  necessary. 

« 

^. — Conflict  in  Evidence — ^Province  of  Jnry. 

Where  there  is  a  sharp  conflict  in  the  evidence  as  to  the  extent  of  plaintiff's 
injuries  it  is  the  peculiar  and  exclusive  province  of  the  jur^  to  pass  upon  the 
credibility  of  the  witnesses  and  the  weight  to  be  given  their  testimony.  Evi- 
dence considered,  and  held  not  to  disclose  passion  or  prejudice  on  the  part  of 
jury  in  rendering  a  verdict  for  $8,000. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  before 
Hon.  A.  W.  Seeligson. 

Baker,  Boiis,  Parker  £  Garwood,  Newton  &  Ward  and  W.  B.  Tea- 
garden,  for  appellant. — The  methods  under  which  the  master  conducts 
his  business  are  among  the  assumed  risks  of  the  servant.  Bonnett  v. 
Galveston,  H.  &  S.  A.  Ry.,  89  Texas,  72 ;  Watson  v.  Houston  &  T.  C.  By., 
68  Texaa,  438 ;  Gulf,  C.  &  S.  F.  By.  v.  Harriett,  80  Texas,  73 ;  Texas 
&  Pac.  By.  v.  Bradford,  66  Texas,  734 ;  Louisville,  N.  A.  &  C.  By.  v. 
Prawley  (Ind.),  28  Am.  &  Eng.  By.  Cases,  308,  see  also  p.  469;  Woods 
Law  of  Master  &  Servant  (2d  ed.),  sec.  382;  Bailey^s  Liability  of 
Master,  etc.,  pp.  35  and  180. 

The  methods  of  the  service  whether  prudent  or  not  are  among  the 
assumed  risks.  Bonnett  v.  Galveston,  H.  &  S.  A.  By.,  89  Texas,  72; 
Watson  V.  Houston  &  T.  C.  By.,  58  Texas,  438 ;  Galveston,  H.  &  S.  A. 
By.  V.  Gormley,  91  Texas,  399;  Gulf,  C.  &  S.  F.  By.  v.  Harriet,  80 
Texas,  73;  Texas  &  Pac.  By.  v.  Bradford,  66  Texas,  732;  Woods  Law  of 
Master  &  Servant  (2d  ed.),  sec.  382;  Bailey's  "Masters  Liability  for 
Injuries  to  Servants,''  p.  35  and  p.  180  et  seq. ;  Seymour  D.  Thompson, 
in  Am.  Law  Beview,  January-February,  1897. 

That  his  injuries  resulted  from  an  assumed  risk  see  authorities  under 
the  first  assignment  of  error  also.  Texas  &  Pac.  By.  v.  Bradford,  66 
Texas,  737;  Missouri  Pac.  By.  v.  Somers,  71  Texas;  700. 

The  simple  effects  of  the  common  laws  of  nature  and  all  matters  of 
"which  the  servant  has  equal  opportunities  with  the  master  to  observe 
and  know  and  understand  are  within  the  range  of  assumed  risks.  Texas 
&  Pac.  By.  V.  French,  86  Texas,  96. 

It  was  a  sharply  contested  issue  at  the  trial  whether  the  fall  and 
bruise  to  appellee's  knee  at  the  time  of  the  accident  sued  on  caused  his 
alleged  nervous  fits  and  prostration,  or  whether  it  was  caused  by,  and  a 
continuation  of,  the  effects  of  a  total  and  ver}^  serious  nervous  collapse 
from  which  it  was  admitted  by  him  he  suffered  for  several  months  prior 
to  the  accident.  Appellant  showed  that  the  injury  to  his  knee  consisted 
of  nothing  more  than  a  bruise,  the  effects  of  which  soon  disappeared  and 
appellee  sought  to  prove,  and  did  prove  by  the  witness  Dr.  Caffery,  in 
effect,  that  the  present  collapsed  nervous  condition  of  appellee  was  due 
entirely  to  the  last  accident  and  that  the  former  had  no  connection  with 
it.  This  testimony  was  a  conclusion  and  opinion  of  the  witness  not 
Vol.  XLIV.  Civil— 29. 
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within-  the  domain  of  expert  testimony  and  was  an  invasion  of  the 
province  of  the  jury.  Glasgow  v.  Metropolitan  St.  By.,  89  S.  "W.  Rep., 
914;  Taylor  v.  Grand  Ave.  Ry.,  84  S.  W.  Rep.,  877;  People  v.  Monigan, 
29  Mich.,  5 ;  Schumaker  v.  St.  Paul  &  D.  Ry.,  46  Minn.,  39,  48  N .  W. 
Rep.,  559;  Ohio  &  I.  Torpedo  Co.  v.  Pishbum  (Ohio),  56  N.  E.  Rep., 
457. 

Ilypothical  question  must  embrace  all  the  material  facts.  Hicks  v. 
Galveston,  H.  &  S.  A.  Ry.  (Texas  Civ.  App.),  71  S.  W.  Rep.,  322; 
same  case  in  Texas  Sup.  Ct,  72  S.  W.  Rep.,  835 ;  Senn  v.  Southern  Ry., 
108  Mo.,  142,  18  S.  W.  Rep.,  1007. 

The  court  erred  in  permitting  plaintifFs  attorney  to  propound  to  said 
witness.  Dr.  Caffery,  the  following  question:  "Q.  Well,  Doctor,  to 
what  do  you  ascribe  Mr.  Stoy^s  neurasthenic  condition  that  you  have 
described  (referring  to  the  statement  of  the  witness  to  the  preceding 
question,  being  a  statement,  of  plaintiffs  condition),  the  rapid  heart, 
the  increased  temperature."  And  the  question,  ^'To  what  do  you  ascribe 
his  nervous  condition."  And  the  court  erred  in  permitting  the  said 
witness  to  give  the  answer  thereto,  as  follows :  "A.  I  regard  it,  sir,  aa 
the  result  of  the  accident  which  he  detailed  to  me."  Taylor  v.  Grand 
Ave.  Ry.,  84  S.  W.  Rep.,  877;  People  v.  Morrigan,  29  Mich.,  5;  Schn- 
maker  v.  St.  Paul  &  D.  Ry.,  46  Minn.,  39,  48  N.  W.  Rep.,  559 ;  Hicks  v. 
Galveston,  H.  &  S.  A.  Ry.,  71  S.  W.  Rep.,  322,  72  S.  W.  Rep.,  835; 
Graney  v.  St.  Louis,  I.  M.  &  S.  Ry.,  57  S.  W.  Rep.,  276. 

WTien  all  the  facts  are  before  the  jury,  or  can  be  placed  before  the  jury 
and  the  conclusion  to  be  drawn  or  the  opinion  sought  is  one  that  persons 
of  ordinary  intelligence  are  capable  of  determining  for  themselves  an 
opinion  or  conclusion  of  the  witness  is  an  invasion  of  the  province  of  the 
jurv.  Houston  &  T.  C.  Rv.  v.  Reason,  61  Texas,  615 ;  Brown  v.  Mitchell, 
88  Texas,  350 ;  Shapter  v.  Pillar,  28  Colo.,  209,  63  Pac.  Rep.,  302. 

The  voluntary  withdrawal  of  this  testimony  and  the  remarks  of  the 
court  did  not  cure  the  error.    Smyth  v.  Caswell,  67  Texas,  577. 

John  Schoon,  for  appellee. 

FLY,  Associate  Justice. — Appellee  sued  appellant  for  damages, 
alleging  that  he  was  an  employe  of  appellant,  working  as  a  switchman, 
in  the  yards  at  San  Antonio,  Texas,  and  that  while  he  was  on  one  of 
three  cars  that  were  to  be  carried  from  one  part  of  the  yards  to  another, 
appellant,  in  attaching  the  switch  engine  to  said  cars  threw  such  locomo- 
tive with  such  violence  against  said  cars  as  to  hurl  appellee  from  the  car 
on  which  he  was  riding,  to  the  next  car,  with  such  force,  as  to  per- 
manently injure  him.  Appellant  answered  by  general  demurrer,  general 
denial  and  plea  of  contributory  negligence.  A  trial  by  jury  resulted  in 
a  verdict  and  judgment  for  appellee  in  the  sum  of  $8,000. 

We  find  that  appellee  was  injured  by  the  negligence  of  appellant,  for 
whom  he  was  laboring  as  a  switchman,  by  running  a  locomotive  against 
the  car  on  which  he  was  standing,  in  discharge  of  his  duties,  with  such 
violence  as  to  precipitate  him  from  the  top  of  one  car  to  another,  and 
seriously  and  permanently  injure  him. 

The  first  assignment  of  error  complains  of  the  rejection  of  the  fol- 
lowing requested  charge: 
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^TTou  are  further  charged,  gentlemen  of  the  jury,  that  even  though 
you  should  find  and  believe  from  the  facts  that  in  making  the  coupling 
in  question  more  speed  and  force  was  used  than  an  ordinarily  prudent 
person  would  have  used  under  the  circumstances,  should  you  further 
find  and  believe  from  the  facts  that  such  speed  and  force  as  was  used 
on  the  occasion  in  question  was  a  matter  of  common  practice  and  custom 
in  defendant's  yards  and  had  been  so  during  plaintiff^s  service  there,  so 
that  it  might  reasonably  have  been  expected  by  him,  then  this  was  one 
of  his  assumed  risks." 

The  effect  of  the  charge  was  to  instruct  the  jury  that  although  ap- 
pellant had  been  guilty  of  negligence,  yet  if  such  negligence  was  a 
matter  of  common  practice  and  custom  in  the  yards  of  appeUant,  so  that 
it  might  have  been  reasonably  expected  by  appellee,  he  assumed  the 
risks  arising  from  such  customary  negligence.  Now  the  rule  in  cases  of 
defective  appliances  is  that  the  servant  does  not  assume  the  risks  arising 
from  the  failure  of  the  master  to  do  his  duty,  unless  he  knows  of  such 
failure  and  the  attendant  risks,  or  in  the  ordinary  discharge  of  his 
duties  must  necessarily  have  acquired  the  knowledge.  By  "necessarily 
acquired  knowledge'^  is  meant  that  which  arises  from  the  obvious  and 
open  negligence  which  the  servant  must  have  seen  and  known  in  per- 
forming his  work  bv  the  use  of  ordinarv  care.  (Bonnett  v.  Qalveston, 
H.  &  S.  A.  Rv.,  89  Texas,  72;  Missouri,  K.  &  T.  Ry.  v.  Hannig,  91 
Texas,  347;  Peck  v.  Peck  (Texas  Sup.  Ct.),  87  S.  W.  Rep.,  248;  El 
Paso  &  S.  W.  Ry.  v.  Vizard  (Texas  Civ.  App.),  88  S.  W.  Rep.,  457.) 

The  requested  charge  was  erroneous  even  if  it  was  applicable  at  all 
to  a  case  like  this,  in  not  basing  the  assumed  risk  of  appellee  upon  his 
knowledge  of  the  negligent  manner  in  which  appellant  customarily 
switched  and  coupled  its  cars,  or  upon  the  knowledge  he  must  necessarily 
have  acquired  in  the  performance  of  his  work.  Upon  what  was  the 
reasonable  expectation  he  had  of  the  violent  coupling  based?  It  is  not 
indicated  in  the  charge.  Even  if  the  charge  had  not  been  defective  on 
the  point  indicated,  it  was  erroneous  in  not  making  the  assumption  of 
risk  contingent  on  proof,  not  only  of  knowledge  of  the  negligent  way  in 
which  appellant  performed  its  work,  but  also  of  proof  that  appellee 
understood  the  risk  and  appreciated  the  danger  arising  from  such  negli- 
gence. 

If  the  charge  had  been  correctly  drawn,  it  should  have  been  refused 
because  there  was  no  evidence  that  it  was  customary  to  strike  the  cars 
with  the  force  that  was  used  on  the  occasion  that  appellee  was  injured. 
The  only  evidence  on  the  subject  to  which  we  are  referred  by  appellant 
is  the  testimony  of  the  engineer  on  the  locomotive  that  struck  tiie  car 
which  does  not  sustain  the  assertion  of  appellant  that  the  manner  of  the 
coupling  "was  a  matter  of  daily  occurrence  and  common  and  habitual 
in  the  San  Antonio  yard."  All  the  witness  said  was  that  "very  often 
they  hit  them  that  hard"  and  "sometimes  harder,"  and  that  "sometimes 
you  have  to  strike  them  a  pretty  good  lick  to  make  them  couple"  and 
that  it  was  very  common  to  hit  them  hard.  That  evidence  did  not  estab- 
lish a  custom,  and  there  was  no  testimony  tending  to  show  that  appellee 
knew  the  danger  arising  from  making  such  couplings.  On  the  cross 
examination,  the  engineer  stated  that  such  violent  couplings  were  not 
made  unless  the  switchman  gave  the  signal  and  after  an  unsuccessful 
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effort  to  make  a  coupling,  and  the  signal  was  not  given  in  this  case  and 
it  was  not  a  second  effort  to  make  the  coupling.  It  clearly  appears  from 
the  evidence  of  the  engineer  that  he  knew  that  he  was  running  his  loco- 
motive too  fast  and  that  he  made  an  effort  to  lessen  the  speed,  though 
too  late  to  accomplish  his  purpose.  While  he  swore  that  the  engine  was 
moving  at  the  rate  of  four  miles  an  hour,  there  was  testimony  tending 
to  show  that  it  was  moving  much  faster. 

In  the  case  of  Houston  &  T.  C.  Ry.  v.  Turner,  91  S.  W.  Rep.,  662, 
the  Supreme  Court  condemned  a  similar  charge  requested  by  the  railway 
company  in  the  following  language:  "The  proposition  contended  for 
by  the  railroad  company  is  that  if  its  employes  were  habitually  negligent 
in  the  manner  of  handling  cars,  and  Turner  knew  the  fact,  he  assumed 
the  risk  of  injury  from  such  negligence.  As  a  general  rule  the  employe 
does  not  assume  the  risk  of  dangers  growing  out  of  the  employer's  negli- 
gence, or  the  negligence  of  those  for  whom  the  master  is  responsible, 
however  habitual  it  may  be."  A  number  of  other  States  and  the  Supreme 
Court  of  the  United  States  are  cited  in  support  of  the  rule  enunciated. 
Under  that  decision  there  can  be  no  question  of  the  propriety  of  reject- 
ing the  special  charge  requested  by  the  appellant  in  this  case,  even  though 
it  had  been  properly  drawn. 

The  charge  of  the  court  complained  of  in  the  second  assignment  of 
error  was  correct  so  far  as  it  went,  and  the  only  complaint  urged  is  that 
it  did  not  go  further  and  state  that  appellee  could  not  recover  if  he  was 
guilty  of  contributory  negligence  in  any  other  manner  as  well  as  that 
mentioned — ^the  maimer  in  which  he  was  standing  on  the  car  when  he 
was  knocked  off.  No  special  charge  on  this  point  was  requested  by  ap- 
pellant. The  charge  was  not  erroneous  in  the  particular  mentioned, 
nor  in  confining  the  risks  assumed  by  appellee  to  those  ordinarily  inci- 
dent to  the  business  in  which  he  was  engaged.  Under  the  facts  he  could 
not  have  assumed  any  but  risks  ordinarily  incident  to  the  business 
about  which  he  was  engaged. 

The  third  assignment  of  error  represents  that  the  verdict  was  against 
the  "overwhelming  weight  of  the  facts"  and  enumerates  certain,  facts 
claimed  to  be  established  by  the  evidence.  The  assignment  can  not  be 
sustained.  The  evidence  did  not  show,  as  stated,  "that  at  the  time  of  the 
accident  in  question,  the  engineer  and  employes  in  charge  of  the  engine 
operated  the  same  with  due  caution  and  with  ordinary  care."  On  the 
other  hand  it  was  shown  by  the  engineer  himself,  that  he  had  put  on 
too  much  steam  and  was  going  too  fast  and  that  he  knew  that  he  struck 
the  cars  with  too  much  force.  Nor  was  it  shown  that  "the  entire  method 
of  moving  and  handling  the  cars  at  the  time  of  the  alleged  accident,  was 
in  accordance  with  a  long  standing  habit  and  custom  known  to  plaintiff." 
Neither  does  it  appear  "from  the  overjvhelming  weight  of  the  facts  that 
in  the  manner  in  which  plaintiff  stood,  acted  and  neglected  to  provide 
for  his  safety,  when  the  cars  came  together,  he  was  guilty  of  negligence 
which  contributed  to  his  injuries."  On  the  other  hand  the  jury  was  fully 
justified  by  the  evidence  in  finding  that  appellee  was  not  guilty  of  con- 
tributory negligence. 

The  fourth  assignment  of  error  complains  of  a  hypothetical  question 
propounded  by  counsel  for  appellee  to  Dr.  Caffery  in  which  it  was  sought 
to  show  that  a  certain  excitement  and  nervous  condition  of  appell^'s 


1906.]  G.  H.  &  S.  A.  Ry.  Co.  v.  Stoy.  453 

Bystem  was  the  result  of  the  injuries  inflicted  by  appellant,  and  not 
the  outcome  of  a  nervous  attack  he  had  a  vear  previous,  which  was 
caused  by  his  pulling  an  old  man  from  in  front  of  a  moving  engine; 
and  also  complains  of  the  answer  to  the  question.  The  grounds  of 
objection  were  that  it  did  not  involve  a  question  about  which  an  expert 
could  give  an  opinion,  and  that  the  hypotliesis  contained  in  the  question 
was  not  based  on  the  facts  adduced.  The  answer  to  the  question  was 
rather  enigmatical,  but  was  not  improper.  The  question  was  based  on 
the  proven  facts.  Appellee  testified  that  there  was  apparently  nothing 
the  matter  with  him  before  he  received  his  injuries  and  that  he  had 
almost  regained  his  normal  weight. 

After  the  foregoing  question  had  been  propounded  and  answered  ap- 
pellee asked  the  doctor,  to  what  he  ascribed  the  nervous  condition  of 
appellee  and  he  answered :  ^'I  regard  it  as  the  result  of  the  accident 
which  he  detailed  to  me."  The  answer  was  properly  admitted.  Appellee 
had  laid  the  predicate  for  the  question  and  answer  by  putting  the  hypo- 
thetical case  before  the  witness.  The  hypothetical  case  had  been  fairly 
establislied  bv  the  testimonv.  Tliere  was  no  dispute  as  to  the  manner  in 
which  appellee  was  hurt  and  on  that  the  witness  based  his  opinion. 

The  cases  of  Glass^ow  v.  Metropolitan  St.  Ey.,  89  S.  W.  Rep.,  914; 
Tavlor  v.  Grand  Ave.  Rv.  (Mo.),  Si  S.  W.  Rep.,  877;  People  v.  Morri- 
gan,  29  Mich.,  o,  Schumaker  v.  St.  Paul  &  D.  Rv.  (Minn.),  48  N.  W. 
Rep.,  o59,  and  Ohio  S:  I.  Torpedo  Co.  v.  Fishbura  (Ohio),  5G  N.  E.  Rep., 
457,  are  cited  by  appellant  as  sustaining  its  contention.  The  Missouri 
case  was  rendered  by  the  first  division  of  the  Supreme  Court,  and  is 
directly  in  point  and  fully  sustains  appellant,  but  unfortunately  for  its 
value  as  a  precedent,  the  second  division  of  the  same  court  about  a  week 
before  had  held  directly  the  opposite  doctrine  in  the  case  of  Redman  v. 
Metropolitan  St.  Ry.,  SIS.  AV.  Rep.,  26.  The  Minnesota  case  does  not 
pass  on  the  point  at  issue.  The  opinion  in  the  Glasgow  case  was  rendered 
by  tlie  same  division  of  the  Supreme  Court  of  Missouri,  that  rendered 
the  opinion  in  the  Taylor  case  and  has  the  same  handicap  that  opinion 
has.  and  we  do  not  feel  that  it  should  be  accepted  as  authority.  The 
Ohio  case  does  not  sustain  appellant's  proposition.  AYe  have  been  unable 
to  procure  the  Michigan  case. 

Vriiatever  may  be  the  attitude  of  Missouri  courts  on  the  question  of 
expert  testimony,  it  has  been  fully  settled  in  this  State  that  the  opinion 
of  experts,  given  under  like  circumstances  as  the  opinions  were  given  in 
this  ca.se,  are  admissible.  (Scalf  v.  Collin  Countv,  80  Texas,  514; 
Galveston,  H.  &  H.  Rv.  v.  Bohan' (Texas  Civ.  App.),  47  S.  W.  Rep., 
1050;  Missouri,  K.  &  T.  Rv.  v.  Hawk  (Texas  Civ.  App.),  G9  S.  W.  Rep., 
1037;  International  &  G.  X.  Ry.  v.  Mills  (Texas  Civ.  x\pp.),  78  S.  W. 
Rep.,  11.)  In  the  last  named  case  tlie  question  was  fully  discussed  by 
this  court  and  dc^cided  adversely  to  the  contention  of  appellant.  ITiat 
decision,  as  well  as  the  one  in  tJie  Bohan  case  met  with  the  approval  of 
the  Supreme  Court. 

Appellee,  in  answer  to  a  question  propounded  to  him  by  his  counsel, 
fitated  that  he  could  have  done  nothing  to  prevent  the  injury,  and  ap- 
pellant objected  to  the  question  and  answer  which  the  court  overruled, 
but  appellee's  attorney  requested  that  the  answer  be  withdrawn  from 
the  jury  and  the  court  said :    "I  will  take  it  from  the  jury.    Gentlemen, 
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you  will  not  consider  that  question,  and  especially  tliat  answer  of  the 
witness  for  any  purpose  whatever.  You  are  not  to  consider  it  at  all, 
but  dismiss  it  from  your  minds."  Appellant  has  no  just  cause  of  com- 
plaint. While  it  is  not  a  good  practice  to  admit  evidence  and  then  role 
it  out,  it  is  the  rule  that  under  such  circumstances  a  reversal  will  not 
follow,  although  there  might  be  exceptions  to  the  rule.  As  said  in 
Church  V.  Waggoner,  78  Texas,  200:  ^'Having  been  improperly  ad- 
mitted, it  was  proper  for  the  court  to  repair  the  wrong  by  directing  the 
jury  not  to  consider  it.  There  must  be  strong  reason  to  believe  that  the 
improper  admission  of  the  evidence  has  caused  a  wrong  to  be  done  to 
the  objecting  party,  which  has  not  been  remedied  by  the  attempt  to  do  so, 
before  it  would  be  proper  for  us  to  reverse  the  judgment  for  sudi  a 
reason." 

As  stated  by  appellant  in  its  brief,  one  of  the  material  issues  of  the 
case  was  whether  the  locomotive  was  moving  too  fast  when  the  coupling 
was  made,  and  who  of  all  others  could  know  this  better  than  the  engineer 
who  had  charge  of  it.  He  qualified  himself  as  an  expert,  and  it  was 
proper  to  allow  him  to  enlighten  the  jury  on  the  subject  However,  the 
witness  did  not  admit  that  he  was  going  too  fast  when  he  struck  the 
cars,  and  his  answer  could  not  have  injured  appellant 

llie  court  did  not  err  in  authorizing  the  jury  to  find  for  damages  for 
mental  suffering,  although  there  was  no  direct  proof  on  that  subject 
It  was  shown  that  appellee  had  been  caused  great  physical  sufBering  by 
his  permanent  injuries  and  in  such  cases  mental  suffering  may  be  in- 
ferred. (Texas  &  Pac.  Ry.  v.  Curry,  64  Texas,  85 ;  Brown  v.  Sullivan, 
71  Texas,  470.)  All  the  damages  were  made  to  rest  on  the  contingency 
of  having  arisen  from  the  injuries  he  sustained  through  the  negligence 
of  appellant.  The  fourth  paragraph  of  the  charge  should  be  construed 
together  with  the  first  paragraph,  and  when  so  construed  it  is  clear  that 
the  jury  could  not  have  been  led  to  believe  that  they  could  find  for  any 
damages  except  tliose  proximately  resulting  from  the  negligence  of  ap- 
pellant. 

There  is  no  merit  in  the  criticism  of  that  portion  of  the  charge  that 
informed  the  jury  that  they  could  not  find  for  appellee  without  believing, 
among  other  things,  that  he  "was  not  guilty  of  contributory  negligence 
and  did  not  assume  the  risk."  The  effect  of  the  charge  was  to  inform 
the  jurj'  that  appellee  could  not  recover  if  he  had  assumed  the  risk  or 
had  been  guilty  of  contributory  negligence  because  it  told  them  that 
appellee  could  not  recover  unless  he  "was  not  guilty  of  contributory 
negligence  and  did  not  assume  the  risk.'^  The  language  is  so  plain  and 
unequivocal  "that  he  who  runs  may  read"  and  understand. 

There  was  a  sharp  conflict  in  the  evidence  as  to  the  extent  of  the 
injuries  inflicted  upon  appellee,  some  of  the  physicians  testifying  that 
the  injuries  were  trifling  and  insignificant  and  others  that  they  were 
serious  and  permanent.  This  is  a  state  of  facts  that  is  very  common  in 
personal  injury  suits,  and  such  contradictions  give  rise  to  a  condition  of 
affairs  in  which  is  brought  into  activity  that  peculiar  and  exclusive 
prerogative  conferred  upon  juries  of  passing  upon  the  credibility  of 
witnesses  and  the  weight  to  be  given  to  the  evidence.  If  the  evidence 
offered  by  appellee  is  true,  and  it  was  so  found  by  the  jury,  appellee 
has  been  so  injured  in  his  knee  that  he  will  never  be  able  to  perform  the 
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labor  for  which  he  had  trained  himself,  and  has  sustained  a  terrible  shock 
to  his  nervous  system^  and  has  suffered  great  bodily  and  mental  pain. 
We  see  no  evidence  of  passion  or  prejudice  in  a  verdict  for  eight  thousand 
dollars.    The  judgment  is  aflBrmed. 

Affirmed. 
Writ  of  error  refused. 


John  Fentiman  v.  Atchison,  Topeka  &  Santa  Fe  Railway 

Company. 

Decided  December  12,  1906. 

1. — ^Destruction  of  Goods — ^liability  of  Carrier — Prima  Fade  Case. 

At  common  law  a  common  carrier  is  liable  as  an  insurer  of  goods  intrusted 
to  him  for  transportation,  unless  such  loss  was  caused  by  the  act  of  God,  the 
public  enemy,  inherent  defects  in  the  goods,  or  n^ligence  on  the  part  of  the 
owner.  When  it  is  shown  that  the  goocu  were  delivered  to  the  carrier  and  were 
destroyed  while  in  his  possession,  a  prima  facie  case  is  made,  which  can  only  be 
rebutted  by  the  carriers  proving  that  the  destruction  of  the  goods  was  due  to 
one  of  said  causes  without  any  negligence  of  the  carrier  proximately  oontributr- 
ing  thereto. 

8. — Same — Question  of  Tact — ^Rebutting  Evidence. 

Whether  or  not  a  prima  facie  case  made  by  the  plaintiff  is  overcome  by  the 
rebutting  evidence  of  the  carrier,  however  strong.  Is  a  question  of  fact  which  can 
be  withheld  from  the  jury  only  when  the  evidence  in  rebuttal  is  so  overwhelming 
as  to  leave  no  room  for  a  reasonable  doubt  in  the  mind  of  every  man  of  ordinary 
intelligence. 

S. — ^Act  of  God — ^Belay  In  Transportation. 

It  is  the  rule  in  this  State  that  the  negligent  delay  of  a  carrier  in  the  trans- 
portation of  goods  can  not  be  regarded  as  the  proximate  cause  of  an  ultimate 
loss  by  act  ot  God,  although  had  the  goods  been  transported  with  reasonable 
diligence  they  would  not  have  been  lost. 

4. — Same — Concurring  Negligence. 

While  one  person  will  not  be  liable  to  another  for  a  loss  which  the  latter 
would  not  have  sustained  had  there  been  no  negligence  on  the  part  of  the  former, 
imless  such  negligence  was  the  proximate  cause  of  the  loss,  yet,  if  the  negligence 
of  the  former  concurs  with  an  accidental  cause,  resulting  in  injury  to  the  latter, 
the  negligent  person  must  answer  for  the  consequences  as  though  his  negligence 
were  the  sole  cause  of  the  loss,  provided  such  loss  is  within  the  probable  conse- 
quences of  the  negligent  act. 

S. — Act  of  God — ^Negligence  of  Carrier — ^Peremptory  Charge. 

In  a  suit  against  a  railroad  company  for  the  value  of  goods  destroyed  by 
flood  while  in  the  possession  of  the  company,  the  defendant  plead  act  c^  God, 
and  the  plaintiff  replied  that  defendant  had  ample  notice  of  the  approach  of 
the  flood,  and  was  negligent  in  not  removing  the  goods  to  a  place  of  safety. 
Evidence  considered,  and  held  to  require  a  submission  to  the  jury  of  the  bsue  of 
negligence  vel  non  on  the  part  of  the  defendant  company. 

Appeal  from  the  District  Conrt  of  Bexar  County.    Tried  below  before 
Hon.  Edward  Dwver. 

Oeo,  C.  Altgelt  and  Avg,  E,  Altgelt,  for  appellant. — There  being  evi- 

,  denee  tending  to  prove  that  appellee  by  proper  care  might  have  avoided 

the  destruction  of  appellant's  goods,  and  evidence  to  show  that  it  had 
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notice  of  the  approaching  flood  sufficient  to  have  kept  plaintiff^s  goods 
away  from  the  daager  of  the  flood,  as  well  as  time  sufficient  in  which  to 
have  removed  the  goods  from  the  flooded  district,  it  was  a  question  of 
fact  to  be  determined  by  the  jury  whether  or  not  plaintiflPs  goods  were 
destroyed  by  an  act  of  God  purely  and  unmixed  with  defendant's  negli- 
gence— and  the  District  Court  accordingly  erred  in  withdrawing  the  case 
from  the  jury  and  instructing  a  verdict  for  defendant.  Gulf,  C.  &  S.  F. 
Ey.  Co.  V.  Pomeroy,  67  Texas,  502 ;  Missouri,  K.  &  T.  Rv.  Co.  v.  David- 
son, 60  S.  W.  Rep.,  278;  Missouri  Pac.  Ry.  Co.  v.  China  Mfg.  Co.,  7^ 
Texas,  26;  Rvan  v.  Missouri,  K.  &  T.  Ry.  Co.,  65  Texas,  13;  Missouri, 
K.  &  T.  Ry.  Co.  V.  McFaddcn,  33  S.  W.  Rep.,  855 ;  Morgan  v.  Dibble, 
29  Texas,  i20;  Houston  &  T.  C.  Ry.  Co.  v.  Harn,  44  Texas,  628;  Bibb 
Broom  Corn  Co.  v.  Atchison,  T.  &  S.  F.  Rv.,  69  Law  Rep.  Ann.,  509; 
Smith  V.  Western  Ry.  of  Ala.,  11  Law  Rep.  Ann.,  613;  Wald  v.  Pitts- 
burg, C.  C.  &  St.  L.  Ry.,  35  Law  Rep.  Ann.,  356. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellee. — The  undisputed  facts 
in  this  case  show  that  the  dan^age  complained  of  was  occasioned  by 
reason  of  an  act  of  God,  to  wit,  an  unprecedented  flood  while  this 
merchandise  was  in  the  railroad  yards  in  Kansas  City,  and  though  the 
proof  might  further  show  that  by  the  exercise  of  ordinar}^  care  the  ship- 
ment could  have  been  moved  out  of  Kansas  Citv  before  the  storm  and 
flood,  yet  the  appellee  will  not  be  liable  because  the  proximate  cause  of 
the  loss  was  the  flood. 

It  makes  no  difference,  so  far  as  liability  in  this  case  is  concerned, 
about  the  length  of  time  the  appellee  consumed  in  handling  this  ship- 
ment into  Kansas  City  Ix^cause  the  facts  show  that  the  injury  was  oc- 
casioned bv  an  unprecedented  flood.  International  &  G.  N.  Ry.  Co.  v. 
Bergman,  64  S.  W.  Rep..  999 ;  Hunt  Brothers  v.  Missouri,  K.  &  T.  Ry. 
Co., '74  S.  W.  I?ep.,  69;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Darbv  &  Cauthen, 
67  S.  W.  Rep.,  129 ;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Xorth  Texas  Grain  Co., 
74  S.  W.  Rep.,  567;  Galveston,  H.  &  N.  Rv.  Co.  v.  Mistrot  Bros.,  68 
S.  W.  Rep.,  1117. 

AVhen  the  probative  force  of  the  evidence,  is  not  sufficient  to  do  more 
than  establish  a  mere  surmise  or  suspicion  of  the  existence  of  the  facts 
sought  to  be  established,  it  is  deemed  in  law  no  evidence  at  all,  and 
such  at  best  is  all  that  can  be  said  of  appellant's  case.  Murphv  v.  Gal- 
veston, H.  &  X.  Rv.  Co.,  16  Texas  Ct.  Rep.,  606;  Joske  v.  Irvine,  91 
Texas,  574. 

XEIIiL,  Associate  Justice. — The  appellant  sued  the  appellee  as  a 
common  carrier,  to  recover  $1,255.01  damages  for  loss  6t  his  goods  re- 
ceived by  the  company  in  Chicago,  Illinois,  to  be  transported  thence  and 
delivered  to  plaintiff  in  San  Antonio,  Texas. 

The  defendant  answered  by  a  general  denial  and  pleaded  specially 
that  it  received  the  goods  on  or  about  May  25,  1903,  at  Chicago  for 
transportation  to  plaintiff  at  San  Antonio ;  that  in  course  of  transporta- 
tion the  car  in  which  the  goods  were  loaded  reached  Kansas  Citv,  Mis- 
souri, and  while  upon  the  tracks  of  defendant  in  its  yards  at  said  city, 
the  car  was  flooded  with  water  by  reason  of  an  unexpected  and  extra- 
ordinary or  unprecedented  flood  from  the  rivers  and  creeks  near  Kansas 
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City,  and  remained  under  water  several  days  until  the  flood  receded,  and 
that  the  damage  to  the  goods  was  t?aused  by  the  flood;  and  that  the 
damage  complained  of  resulted  from  and  was  caused  by  the  unexpected 
and  extraordinary^  flood ;  and  was  the  result  of  an  act  of  God,  for  which 
defendant  was  not  liable. 

By  a  supplemental  petition  the  plaintiff  pleaded,  that  if  the  goods 
were  destroyed  by  the  flood  as  pleaded  by  defendant,  it  was  through 
its  negligence  in  exposing  and  permitting  the  goods  to  be  exposed  in  the 
car  to  the  danger  of  the  flood;  for  that  defendant  had  due  notice  and 
warning  of  the  probable  occurrence  of  the  flood,  by  common  rumor, 
observation  and  reports  of  the  United  States  Weather  Bureau  at  said 
time  and  place,  whereby  it  was  put  upon  notice  of  such  danger,  and  it, 
therefore,  became  its  duty  to  protect  plaintiff's  goods  therefrom.  That 
despite  such  notice  and  warning,  which  were  publicly  issued  on  the  26th, 
27th,  28th  and  30th  days  of  May  and  June  1,  1903,  and  although  its 
yards  were  threatened  with  such  flood,  defendant  after  receiving  the 
goods  at  Chicago  about  May  26,  1903,  and  forwarding  them  to  Kansas 
City  whore  they  arrived  May  29,  in  apparent  good  order,  at  a  time  when 
said  flood  was  imminent  and  it  was  generally  known  that  the  danger- 
point  to  the  tracks  in  the  yards  of  defendant  had  been  reached  by  the 
flood,  the  defendant  in  disregard  of  its  duty  to  plaintiff  as  a  common 
carrier,  permitted  and  caused  the  car  containing  the  goods  to  be  placed 
on  grounds  threatened  by  such  flood  and  to  remain  there,  although 
aware  of  the  threatened  flood,  and  negligently  failed  to  remove  the  same 
from  such  place  of  danger.  That  the  river  bottom  where  the  car  con- 
taining the  goods  was  placed  had  been  inundated  to  the  same  or  greater 
extent,  which  was  common  history  and  tradition,  and  the  defendant,  by 
the  exercise  of  due  diligence  could  have  reasonably  anticipated  the  flood 
and  consequent  damage  to  plaintiff's  goods,  and  have  provided  against 
the  same. 

After  hearing  the  evidence,  the  court,  upon  the  request  of  defendant's 
counsel,  peremptorily  instructed  the  jury  to  return  a  verdict  in  favor  of 
the  defendant,  which  was  accordingly  done.  From  the  judgment  entered 
upon  such  verdict  this  appeal  is  prosecuted. 

As  the  assignment  of  error  complains  of  the  peremptory  instruction 
of  the  court,  it  becomes  necessar}'  for  us  to  review  the  evidence  upon 
the  issues  made  by  the  pleadings,  and  determine  whether,  under  the 
law  pertinent  to  it,  no  other  findings  of  fact  can  reasonably  be  deduced 
bv  ordinarv  minds  than  such  as  would  clearly  exonerate  the  defendant 
from  liability  for  the  destruction  of  the  value  of  plaintiff's  property. 

It  is  not  contended  by  defendant  that  plaintiff  was  not  the  owner  of 
the  property  in  question;  and  it  reasonably  appears  from  the  evidence 
that  it  was  of  the  value  alleged,  and  that  its  value  was  wholly  destroyed 
while  in  defendant's  possession  as  a  common  carrier.  The  defendant 
received  the  goods  from  the  Goodrich  Transportation  Company,  a  con- 
necting carrier,  at  Chicago  on  May  26,  1903,  in  apparently  good  order, 
to  be  transported  over  its  line  of  railway  and  that  of  the  International  & 
Great  Xorthem  Eailvvay  Company,  a  connecting  carrier,  to  San  Antonio, 
Texas,  and  there  delivered  to  the  plaintiff  as  consignee  of  the  shipment. 
The  car  containing  the  goods,  was,  while  on  defendant's  line  of  road, 
and  in  its  vards  at  Kansas  City,  subYnerged  by  the  flood  hereinafter 
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described.  The  car  containing  the  goods  arrived  at  Kansas  City  May 
29,  1903,  and  was  forwarded  thence  to  Florence,  Kansas,  July  7,  1903. 
The  distance  from  Kansas  City,  Missouri,  is  458  miles. 

ITiere  are  two  rivers  near  Kansas  Citv,  Missouri,  the  Missouri  and 
the  Kansas  or  Kaw.  The  former  comes  in  from  the  north  side  of  the 
citv  and  runs  in  a  southerlv  direction.  The  other  comes  in  from  the 
west  and  flows  in  an  easterly  direction  until  reaching  a  point  within 
2,000  feet  of  the  Kansas-Missouri  State  line,  then  flows  in  a  northerly 
direction,  until  it  empties  into  the  Missouri  River.  There  is  also  Turkey 
Creek  near  the  city.  It  flows  in  a  northwesterly  direction  and  empties 
into  the  Kansas  or  Kaw  near  the  stock  yards.  The  yards  and  depots  of 
appellee  are  near  this  river  and  several  blocks  south  of  the  Missouri. 

The  yards  and  depots  of  appellee  at  Kansas  City  are  about  thirteen 
feet  above  the  normal  or  ordinary  water  line  of  the  Kansas  or  Kaw  River 
and  of  Turkey  Creek.  Several  days  prior  to  May  30,  1903,  the  water  of 
these  streams  rose  gradually,  until  the  morning  of  May  31,  1903,  when 
the  streams  overflowed  their  banks  and  commenced  to  submerge  the 
adjacent  railroad  yards  and  wholesale  district  of  the  city,  and  from  the 
morning  of  the  36th  of  May  to  the  morning  of  the  3l8t,  the  water  rose 
about  five  feet,  and  during  the  day  of  the  31st  four  feet  more,  and  on 
the  night  of  the  31st  of  May  and  the  1st  of  June  five  feet  additional, 
which  submerged  the  business  portions  of  the  city  from  five  to  thirteen 
feet.  The  flood  was  from  twenty-five  to  thirty  feet  above  the  normal 
flow  of  the  water.  With  the  exception  of  1844,  when  the  flood  was  as 
high  if  not  higher  than  the  one  described,  the  highest  record  of  an  over- 
flow up  to  1903  was  in  1881,  when  twenty-three  feet  of  water  above  the 
city  datum  was  reached,  the  flood  of  1903  being  thirteen  feet  and  five 
inches  above  the  record  of  1881.  The  elevation  of  the  Santa  Fe  rail- 
road vards  is  about  thirtv  feet  above  the  citv  datum,  and  had  never  been 
overflowed  prior  to  1893,  when  the  flood  forced  the  water  about  seven 
feet  above  the  tracks  of  the  railroad  and  about  eleven  feet  above  the 
sidewalks  of  the  streets  in  that  part  of  the  city.  Appellee's  road  was 
submerged  six  or  eight  days. 

Ilie  Weather  Bureau  at  Kansas  City,  Missouri,  made  predictions  and 
issued  warnings  in  advance  of  the  flood  of  1903,  but  those  predictions 
were  not  specific  as  to  the  probable  height  the  flood  would  reach,  the 
bureau  not  having  river  gauges  of  the  Kansas  River  and  its  tributaries. 

The  following  warnings  and  predictions  were  issued  by  the  weather 
bureau,  viz :  "May  26,  1903.  Owing  to  the  frequent  rains  in  the  Kaw 
and  middle  Missouri  valleys  the  rivers  will  continue  to  rise  at  Kansas 
City.  Should  the  rains  keep  up  a  few  days  longer  the  danger  line  will 
be  reached." 

"May  27,  1903.     The  rivers  will  continue  rising  at  Kansas  City.^^ 

"May  28,  1903.  The  great  volume  of  water  resulting  from  recent 
storms  between  Kansas  City  and  Sioux  City,  and  in  the  Kaw  Valley, 
has  raised  the  Missouri  beyond  danger  line  at  Kansas  City,  the  reading 
at  7  a.  m.  being  21.7  feet.  While  Sioux  City  and  Omaha  report  falling 
stages,  reports  of  very  high  water  in  the  Kaw  River,  added  to  prospect 
of  more  rain  in  this  section  in  the  next  twenty-four  hours,  suggest  that 
interests  affected  bv  high  water  should  be  closely  guarded." 

"May  29,  1903."'  Tlie  Missouri  River  stage  23.3  feet  at  Kansas  City 
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this  morning,  2.3  feet  above  danger  line.  Excessive  rain  in  past  24 
honrs  in  Kaw  valley  and  light  to  moderate  rains  through  Missouri  basin. 
Both  Missouri  and  Kaw  will  continue  rising.  The  flood  in  the  Kaw 
may  become  very  serious  without  additional  rains  liable  to  fall  today 
and  tonight.    It  may  go  2  or  3  feet  higher  in  next  36  hours.*' 

The  following  warning  was  prepared  by  the  weather  bureau  on  postal 
cards  and  mailed  on  same  day  to  all  points  between  St.  Joseph  and 
Boonville,  Mo.:  "Ordinary  river  stages  are  shown  in  Missouri  from 
Plattsmouth  northward,  while  below  St.  Joseph,  the  river  is  above  the 
danger  line,  being  quite  serious  at  Kansas  City.  This  flood  is  entirely 
due  to  frequent  and  excessive  rains.  The  uncertainty  of  the  rain  out- 
look places  the  river  changes  beyond  accurate  calculation,  and  it  would 
be  well  for  all  interested'  to  be  prepared  for  emergencies.'' 

"May  30,  1903.  Stage  of  Missouri  at  7  a.  m.  at  Kansas  City,  25 
feet  and  still  rising.  This  is  more  serious  than  the  flood  of  1892  and 
only  about  one  foot  below  stage  of  1881."  The  foregoing  warning  was 
prepared  on  postal  cards  and  mailed  to  all  points  below  Kansas  City 
by  the  weather  bureau.  And  Mr.  Conner,  who  was  then  in  charge  of  the 
United  States  Weather  Bureau  at  Kansas  City,  testified  this  warning  was 
amended  for  local  use  by  every  spark  of  intelligence  which  reached  his 
ofiice,  but  that  its  being  a  legal  holiday  no  weather  reports  were  received, 
and  only  vague  reports  from  Kaw  points,  telegraphic  communication 
being  very  poor. 

"May  31  (Sunday).  No  report  of  any  kind  received.  This  oflBce 
absolutely  in  the  dark  as  to  what  might  happen.  Cut  off  from  tele- 
graphic communication  except  east  and  northward,  nothing  could  be 
said  except  what  is  actually  happening  in  this  vicinity.  And  still  the 
rain  keeps  falling." 

"June  1,  1903.  State  of  river  at  Kansas  City  at  7  a.  m.  35  feet,  a 
rise  of  7.5  feet  in  24  hours.  At  Plattsmouth  11.2  feet,  rise  of  0.2 
feet;  at  Omaha  14.4,  rise  of  1.3  feet;  at  Sioux  City  11.3,  fall  of  0.7 
feet.    No  reports  received  from  Kaw  points." 

The  following  special  bulletin  was  issued  June  1,  at  11:30  a.  m. : 
"The  crest  of  the  flood  has  probably  been  reached  at  Kansas  City.  It 
is  now  fluctuating  below  the  35  foot  mark.  The  threatening  and  showery 
condition  at  present  prevailing  over  the  Kaw  and  middle  Missouri 
watersheds  may  not  be  able  to  maintain  the  present  high  stage,  so  that 
a  slight  fall  may  be  shown  within  twenty-four  hours.  This  encourage- 
ment should  be  taken  sparingly  owing  to  unsettled  weather  conditions." 

The  flood  was  caused  by  one  general  rise  which  began  on  May  20, 
1903,  and  continued  a  steady  gradual  rise  from  day  to  day  until  May 
31;  then  during  the  next  twenty-four  hours  occurred  an  enormous  rise 
of  seven  and  one-half  feet,  which  was  maintained  from  about  7  a.  m. 
June  1,  to  about  6  p.  m.  June  2,  after  which  there  was  a  steady  fall 
until  the  river  receded  in  its  banks.  The  height  of  this  flood  above  the 
average  stages  attained  during  these  months  was  about  fourteen  feet. 
The  flood  was  thirty-five  feet  above  zero,  and  8.8  higher  than  any  previous 
flood  except  the  flood  of  1844. 

The  reports  and  warnings  of  the  flood  above  stated  of  the  Weather 
Bureau,  were  issued  and  given  to  the  public  from  day  to  day  from  the 
inception  of  the  flood.    While  the  Weather  Bureau  could  not  anticipate 
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the  full  extent  of  the  flood  and  did  not  make  predictions  of  the  height 
it  attained,  defendant's  agents  at  Kansas  City  had  such  information 
as  it  gave  the  public,  and  was  published  in  the  newspapers  from  the  sig- 
nal service. 

This  is  a  sufficient  statement  of  the  evidence*  to  enable  us  to  determine 
whether  the  court  erred  in  giving  the  peremptory  instruction  complained 
of  in  the  assignment  of  error. 

It  is  an  elementar}'  principle  of  common  law  that  a  common  carrier  is 
liable  as  an  insurer  for  the  loss  of  goods  intrusted  to  him  for  transpor- 
tation, unless  such  loss  was  caused  by  the  act  of  God,  the  public  enemy, 
inherent  defects  in  the  goods  or  negligence  on  the  part  of  the  owner. 
When  it  is  shown  in  a  suit  of  this  character  that  the  goods  were  de- 
livered to  the  carrier  and  were  destroyed  while  in  his  possession,  as  was 
done  in  this  case,  a  prima  facie  case  is  made  out  which  can  only  be  re- 
butted by  the  carrier's  proving  that  the  destruction  of  the  goods  wa& 
due  to  one  of  the  causes  above  mentioned.  (Gulf,  C.  &  S.  F.  Ry.  Co. 
v.  Roberts,  85  S.  W.  Rep.,  479,  and  authorities  cited.)  When  such  a 
prima  facie  case  is  made  out,  the  burden  is  upon  the  carrier  to  prove  that 
the  goods  were  destroyed  proximately  by  one  or  more  of  the  causes, 
without  any  negligence  of  the  carrier  proximately  contributing,  which, 
exempts  him  from  liability.  And,  primarily,  the  question  as  to  whether 
he  has  discharged  this  burden  of  proof  by  overturning  the  prima  fade 
case  is  one  of  fact  for  a  jury  to  determine.  If  the  question  of  whether 
a  prima  facie  case  of  the  plaintiiT's  right  to  recover  can,  upon  any  re- 
butting evidence  of  the  defendant,  however  strong,  ever  be  withheld  from 
the  jury  and  decided  by  the  court  as  one  of  law,  it  can  only  be  when  the 
evidence  in  rebuttal  is  so  overwhelming  as  to  leave  no  room  for  a  rea- 
sonable doubt  in  the  mind  of  every  man  of  ordinar}''  intelligence  that  the 
prima  facie  case  has  been  destroyed  by  clear  proof  of  an  absolute  defense 
to  it. 

If  plaintiff's  goods,  while  in  defendant's  possession  for  transportation, 
were  without  negligence  on  its  part  contributing  thereto,  destroyed  by 
an  imprecedented  flood,  then  such  destruction  would  be  attributed  to  a 
vis  major,  or  act  of  God,  which  would  exempt  defendant  from  liability, 
unless  it  could  have,  bv  the  exercise  of  ordinarv  care,  reasonablv  antici- 
pated  the  occurrence  of  such  a  flood  as  would  work  such  destruction  and 
have  kept  plaintiff's  goods  from  being  subject  to  its  ravages. 

While  wbat  constitutes  an  act  of  God,  such  as  will  relieve  a  common 
carrier  from  its  common-law  liability,  is  ordinarily  a  question  for  the 
jurv%  whose  -members  may  be  presumed  to  be  better  acquainted  with 
and  more  capable  of  judging  the  consequences  of  such  acts  than  mem- 
bers of  courts,  it  will  be  assumed  pro  hac  vice  that  the  flood  which  de- 
stroyed plaintiff's  goods  was  an  act  of  God ;  for  to  say  that  it  was  not 
His  act  because  as  great  a  flood  occurred  at  the  same  place  in  1844 
would  be  to  hold  that  God  is  incapable  of  causing  two  floods  of  the  same 
character  at  the  same  place. 

This  concession  will  leave  for  our  consideration  only  the  questions, 
whether  the  evidence  is  such  as  to  convince  every  man  of  ordinarv  in- 
telligence  that  the  destruction  of  plaintiff's  goods  were  proximately  caused 
by  the  flood  without  any  negligence  on  the  part  of  the  defendant  proxi- 
mately contributing  thereto. 
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In  a  number  of  cases  it  has  been  decided  that  the  negligent  delay  of 
the  carrier  in  transportation  could  not  be  regarded  as  the  proximate 
cause  of  an  idtimate  loss  by  a  casualty  which  in  itself  constitutes  an 
act  of  God,  as  the  tenn  is  used  in  defining  the  carrier's  exemption  from 
liability,  although  had  the  goods  been  transpori^ed  with  reasonable  dili- 
gence they  would  not  have  been  subject  to  such  casualty.  (Hunt  v. 
Missouri,  K.  &  T.  Ry.  Co.,  74  S.  W.  Rep.,  69 ;  International  &  G.  N. 
Ry.  Co.  V.  Bergman,  64  S.  W.  Rep.,  999;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Darby,  67  S.  W.  Rep.,  129 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Noriii  TexM  Grain 
Co.,  74  S.  W.  Rep.,  567;  Morrison  v.  Davis,  20  Pa.,  171,  57  Am.  Dec., 
695;  Denny  v.  New  York  Cent.  R.  Co.  (Mass.),  74  Am.  Dec,  646.) 

On  the  other  hand  it  has  been  held  that  the  precediag  negligent  delay 
on  the  part  of  the  carrier,  in  consequence  of  which  the  goods  were  over- 
taken by  a  flood,  was  sufficient  ground  for  holding  the  carrier  liable  for 
the  loss.  (Michaels  v.  New  York  Cent.  Ry.  Co.,  30  N.  Y.,  664,  86 
Am.  Dec.  415;  Read  v.  Spaulding,  30  N.  Y.,  630,  86  Am.  Dec,  426; 
Wald  V.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.,  162  111.,  545,  44  N.  E.  Rep., 
888,  35  Law  Rep.  Ann.,  356.) 

This  conflict  in  the  authorities  is  recognized  by  the  text  writers,  some 
inclining  to  the  first  rule  stated  and  others  to  the  last.  As  is  seen 
from  the  authorities  cited  the  couri»  of  this  State  hold  with  the  first. 

While  it  may  be  conceded  that  mere  negligence  will  not  render  one 
person  liable  to  another  for  a  loss  which  the  latter  would  not  have  sus- 
tained had  there  been  no  such  negligence,  unless  the  negligence  was  the 
proximate  cause  of  the  loss;  yet,  on  the  other  hand,  it  is  well  settled  that 
if  the  negligence  of  one  person  with  reference  to  the  duty  he  owes  to 
another  concurs  with  an  accidental  cause  resulting  in  injury  to  one  to 
whom  such  duty  is  owed  the  negligent  person  must  answer  for  the  con- 
sequences as  though  his  negligence  were  the  sole  cause  of  the  loss.  (Gulf, 
C.  &  S.  P.  v.  Bovce,  87  S.  W.  Rep.,  397,  and  authorities  cited;  Moffatt 
Com.  Co.  V.  Union  Pac.  Ry.,  113  Mo.  App.,  544,  88  S.  W.  Rep.,  117; 
Pinkerton  v.  Missouri  Pac.  Ry.,  93  S.  W.  Rep.,  849.) 

The  principle  just  stated  is  recognized  by  the  decisions  of  this  State 
as  applicable  to  loss  of  goods  by  a  common  carrier  caused  by  the  act  of 
God.  For  in  International  &  G.  N.  R.  R.  Co.  v.  Bergman,  supra,  it  is 
said:  "Inasmuch  as  it  is  undisputed  that  the  loss  of  the  cotton  was 
occasioned  by  the  storm  of  September  the  8th,  1900,  and  as  the  catas- 
trophe comes  within  the  strictest  definition  of  the  act  of  God,  it  will 
serve  to  acquit  the  company,  unless  it  is  made  to  appear  that  there  is 
some  causal  connection  recognized  by  the  law  between  the  negligence 
of  the  company  in  failing  to  make  timely  delivery  of  the  goods  and  their 
destruction  by  the  storm,'^  clearly  implying  that  if  such  causal  connec- 
tion were  shown  the  defendant  would  not  be  relieved  of  liability  by  reason 
of  the  principle  above  enunciated. 

It  has  been  seen  from  our  statement  of  the  case  that  plaintiflE  pleaded 
that  defendant  was  negligent  in  exposing  his  goods  to  tiie  danger  of 
the  flood,  because  it  had  due  notice  of  the  probability  of  the  flood,  etc. 

In  Pinkerton  v.  Missouri  Pac.  Ry.  Co.,  above  cited  (a  case  where  the 
goods  were  lost  by  the  same  flood  that  plaintiff^s  in  this  case  were) 
iit  was  held  "though  the  flood  was  an  act  of  God,  that  to  excuse  the  car- 
rier, this  act  of  God  must  be  the  sole  cause  of  the  loss  or  injury,  and 
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whenever  the  negligence  of  the  carrier  mingles  with  the  act  of  God,  as 
a  cooperating  cause,  he  is  liable  provided  the  resulting  loss  is  within  the 
probable  consequence  of  the  negligent  act;  otherwise  it  would  be  too 
remote  and  disconnected  to  be  considered  the  proximate  cause"  .  .  - 
The  court,  then,  after  stating  the  evidence,  which  is  similar  to  that  in 
this  case,  proceeded  as  follows :  ^^e  can  not  say,  without  an  exercise  of 
arbitrary  authority  and  unwarranted  power,  that  the  entire  evidence 
leaves  defendant  so  clearly  without  fault  as  to  deprive  the  plaintiff  of 
a  right  to  the  opinion  of  the  jury."  See  also  Green-Wheeler  Shoe  Co. 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  106  N.  W.  Rep.,  498;  Wabash 
Ry.  Co.  V.  Sharpe,  107  N.  W.  Rep.  (Iowa),  758,  which  are  also  cases 
for  damages  to  goods  by  the  same  flood. 

Now,  without  discussing  the  evidence  or  intimating  an  opinion  upon 
it,  we  are  satisfied  that  it  can  not  be  said  from  it  as  a  matter  of  law  that 
the  defendant,  in  view  of  the  information  it  had  in  relation  to  the 
flood,  was  not  guilty  of  such  n^ligence  in  exposing  plaintiff's  goods  to 
the  danger  of  such  flood  which  so  concurred  with  the  act  of  God  in  pro- 
ducing their  destruction  as  to  render  it  liable  for  the  loss  of  their  value. 

Wherefore,  the  judgment  of  the  District  Court  is  re^'er8ed  and  the 
cause  remanded. 

.  Reversed  and  remanded. 


International  &  Great  Xorthern  Railroad  Company  v.   M.   L. 

Hays. 

Decided  December  12,  1906. 

1. — Failure  to  Observe  Signals — ^Negligence — Charge. 

In  a  suit  for  damages  for  the  death  of  a  brakeman  who,  while  in  the  dis- 
charge of  his  duties,  was  run  over  and  killed  by  a  backing  train  because  of  the 
negligence  of  the  enginemen  in  failing  to  observe  the  signals  given  by  said  brake- 
man,  charge  of  the  court  considered,  and  held  not  to  have  imposed  on  defendant 
a  higher  degree  of  care  than  the  law  required  when  the  chaige  is  considered  as 
a  whole  and  in  connection  with  the  special  chaiges  given  at  the  request  of  the 
defendant. 

2. — Charge — Law  of  the  Case. 

Because  the  court  instructed  the  jury  as  follows:  'The  law  of  the  case 
you  should  receive  from  the  charge  of  th«  court,  and  be  governed  thereby,"  it 
can  not  be  presumed  that  the  jury  were  led  thereby  to  think  that  they  should 
not  consider  the  special  charges  given  by  the  court. 

8. — ^Verdict — ^Kot  Excesiive. 

A  verdict  for  $6,000  in  favor  of  a  mother  for  the  death  of  her  son,  who  was 
22  years  of  age  at  the  time  of  his  death,  and  was  earning  from  $60  to  $100  per 
month,  most  of  which  was  given  to  his  mother,  who  was  54  years  of  age,  can  not 
be  deemed  excessive. 

m 

Appeal  from  the  District  Court  of  Bexar  County.    Tried  below  before 
Hon.  xV.  W.  Seeligson. 

John  M,  King  and  Hicks  &  Hicks,  for  appellant. — The  court  in  its 
charge,  by  using  the  following  language: 

"And  that  said  R.  S.  Hays  called  and  signalled  to  the  defendant's 
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employes  who  were  in  charge  of  its  locomotive  to  stop  said  train,  in  such 
a  manner  as  to  be  observable  to  said  employes,"  imposed  upon  defend- 
ant a  higher  degree  of  care  than  that  imposed  by  law,  in  this:  It  im- 
poses upon  the  employes  of  defendant  the  duty  of  seeing  the  signals  and 
obeying  them,  if  said  signals  were  observable  to  said  employes,  while 
the  law  governing  the  duty  of  master  and  servant  only  imposes  upon  the 
said  employes  in  charge  of  said  locomotive  the  duty  of  exercising  or- 
dinary care  to  see  and  obey  said  signals.  This  was  error  on  the  part  of 
the  court.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Gormley,  91  Texas,  393; 
International  &  Q.  N.  Ev.  Co.  v.  McDonald,  75  Texas,  42;  Austin  & 
N.  W.  Ry.  Co.  V.  Beattv,  73  Texas,  592 ;  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Daniels,  20  S.  W.  R^ep.,  955;  Texas  &  Pac.  Ry.  Co.  v.  McCarty,  36 
S.  W.  Rep.,  675. 

The  court,  by  the  use  of  the  following  language  in  said  charge,  viz.: 
''And  that  if  said  signals,  if  any  were  given,  had  been  received  and 
acted  upon  by  the  defendant's  servants  in  charge  of  said  locomotive, 
said  train  could  have  been  stopped  in  time  to  have  averted  the  injury 
and  death  of  the  said  R.  S.  Hays,  and  if  you  further  believe  from  the 
evidence  that  defendant's  employes  in  charge  of  its  locomotive  negli- 
gently failed  to  observe  and  act  upon  said  signals,  if  any  were  given, 
and  that  such  negligence,  if  any,  directly  caused  the  injury  and  death 
of  the  said  R.  S.  Hays,  then  I  charge  you  that  your  verdict  must  be  for 
the  plaintiff,"  imposes  the  duty  upon  appellant  to  have  stopped  said  train, 
if  it  could  have  been  done,  in  time  to  have  prevented  said  injury  and 
death  of  the  said  R.  S.  Hays.  In  this  the  court  committed  error,  for  the 
reason  that  the  degree  of  care  never  varies  but  is  always  that  of  ordinary 
care  and  by  this  language  the  court  imposes  upon  appellant  the  duty  of 
stopping  said  train  if  it  could  have  been  done  regardless  of  whether  it 
could  have  been  done  bv  the  exercise  of  ordinary  care.  Bookrum  v.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.,  57  S.  W.  Rep.,  919. 

The  court  in  the  following  portion  of  said  paragraph  of  his  charge, 
to  wit:  "And  that  the  said  R.  S.  Hays  called  and  signalled  to  the  de- 
fendant's employes  who  were  in  charge  of  its  locomotive  to  stop  said  train, 
in  such  a  manner  as  to  be  observable  to  said  employes,  and  if  you  furthei 
believe  from  the  evidence  that  any  such  signals,  if  any  were  given,  were 
given  in  time  for  the  defendant's  employes  in  charge  of  its  locomotive  to 
have  stopped  the  train,  and  to  have  averted  the  injury  and  death  of  the 
said  R.  S.  Hays,  and  that  if  said  signals,  if  any  were  given,  had  been  re- 
ceived and  acted  upon  by  defendant's  servants  in  charge  of  said  locomo- 
tive, said  train  could  have  been  stopped  in  time  to  have  averted  the  injury 
and  death  of  the  said  R.  S.  Hays,"  assumes  the  said  employes  in  charge 
of  said  locomotive  knew  of  the  peril  of  the  said  R.  S.  Hays,  in  this: 
said  charge  imposes  the  duty  of  stopping  said  train,  if  the  same  could 
have  been  stopped  in  time  to  prevent  said  injury  and  death  of  the  said 
R.  S.  Hays.  Whether  or  not  said  employes  knew  of  the  peril  of  said 
R.  S.  Hays  is  a  disputed  fact  and  the  court  committed  error  in  as- 
suming that  said  emploves  knew  of  said  peril.  Galveston,  H.  &  S.  A. 
Rv.  Co.  V.  Davidson,  61^Texas,  204;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Finley, 
32  S.  W.  Rep.,  51 ;  Texas  &  Pac.  Ry.  Co.  v.  Berry,  72  S.  W.  Rep.,  423 ; 
Harwell  v.  Southern  Furniture  Co.,  75  S.  W.  Rep.,  52;  Galveston,  H. 
&  S.  A..Ry.  Co.  V.  Eckels,  26  S.  W.  Rep.,  1117. 
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Where  the  evidence  shows  that  the  deceased  was  22  years  of  age  or 
nearly  22  years  of  age,  earning  at  the  time  of  his  death  from  $50  to  $100 
per  month,  and  unmarried^  and  gave  all  his  earnings  to  his  mother, 
and  that  out  of  said  earnings  his  mother  supported  deceased,  furnishing 
him  with  money  to  buy  his  clothing  and  spending  money,  and  that  the 
mother  of  the  deceased,  at  the  time  of  the  death  was  54  years  old,  a 
verdict  and  judgment  for  $6,000  is  excessive.  Atchison,  T.  &  S.  F. 
Ey.  Co.  V.  Van  Belle  et  ux.,  64  S.  W.  Eep.,  397. 

H.  C.  Carter  and  Perry  J.  Lewis,  for  appellees. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages  instituted  by 
Mrs.  M.  L.  Hays  against  appellant,  alleged  to  have  arisen  Ihrough  the 
death  of  her  son,  E.  S.  Hays,  who  was  run  over  and  killed  by  the  cars 
of  appellant  in  the  town  of  Pearsall,  Texas.  Appellant  pleaded  assumed 
risk  and  contributory  negligence  on  the  part  of  deceased.  A  trial  by 
jury  resulted  in  a  verdict  and  judgment  for  appellee  in  the  sum  of 
$6,000. 

E.  S.  Hays,  a  young  man  about  22  years  of  age,  was  a  brakeman  in 
the  employ  of  appellant,  and,  in  discharge  of  his  duty,  went  in  front  of 
a  train  consisting  of  a  locomotive  and  four  cars  that  was  slowly  backing 
at  the  rate  of  about  two  miles  an  hour.  When  crossing  the  track  about 
8  or  9  feet  from  the  nearest  car,  his  foot  caught  in  an  unblocked  guard 
rail  and  held  him  fast.  He  at  once  gave  the  signal  with  his  hands  for 
the  emergency  stop,  and  screamed  and  called  so  that  he  was  heard  by 
a  number  of  citizens  on  a  business  street  two  hundred  feet  awav.  Per- 
sons  near  the  track  saw  the  signals  and  heard  the  cries  of  deceased  and 
joined  with  him  in  signaling  and  calling  to  the  persons  on  the  engine, 
but  they  gave  no  heed  to^  the  signals  and  screams  of  distress  and  the  train 
knocked  deceased  down  and  ran  over  him  and  he  continued  to  scream 
until  the  fourth  car  was  passing  over  him  when  its  wheels  crushed  the 
life  out  of  him.  The  train  was  stopped  when  the  wheels  of  the  tender 
of  the  locomotive  were  at  or  near  the  body.  The  employes  on  the  train 
knew  the  deceased  was  at  the  front  of  the  backing  train  and  it  was  their 
duty  to  be  constantly  on  the  lookout.  The  evidence  shows  that  the  en- 
gineer or  fireman  heard  the  cries  and  saw  the  signals  made  by  the  per- 
sons near  the  track,  and  instead  of  stopping  the  train  leaned  far  out 
and  looked  along  the  track.  A^Tien  an  effort  was  made  to  stop  the  train 
it  was  done  in  less  distance  than  two  feet.  The  evidence  clearly  es- 
tablished negligence  on  the  part  of  tli'  employes  which  caused  the  death 
of  E.  S.  Hays.  That  the  evidence  established  negligence  is  not  ques- 
tioned by  appellant  in  its  brief. 

llie  following  charge  given  by  the  court  is  attacked  through  the 
medium  of  the  first  assignment  of  error :  "If  you  believe  from  the  evi- 
dence that  on  or  about  the  23d  day  of  August,  1901,  B.  S.  Hays  was  in 
the  employ  of  the  defendant  as  a  brakeman  on  one  of  its  freight  trains, 
and  that,  on  said  date  the  said  E.  S.  Hays  was  in  the  discharge  of  his 
duty  in  the  yards  of  defendant  in  the  town  of  Pearsall,  and  that,  while 
in  the  discharge  of  his  duty,  if  he  was  in  the  discharge  of  his  duty, 
his  foot  became  fastened  between  a  rail  in  the  defendant's  track  and  a 
guard  rail,  which  was  unblocked,  as  alleged  in  plaintiff's  petition,  and  if 
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yon  further  believe  from  the  evidence  that  he  was  held  in  this  position, 
and  unable  to  extricate  himself,  as  alleged  in  plaintiffs  petition;  and 
that,  while  in  this  position,  defendant's  cars  ran  upon  and  over  him 
and  caused  his  death,  and  if  vou  further  believe  from  the  evidence  that 
while  the  said  R.  S.  Hays'  foot  was  caught,  if  it  was  caught,  defendant's 
cars  were  being  backed  slowly  towards  him,  and  that  the  said  R.  S.  Hays 
called  and  signaled  to  the  defendant's  employes,  who  were  in  charge 
of  its  locomotive  to  stop  said  train,  in  such  a  manner  as  to  be  observ- 
able to  said  employes,  and  if  you  further  believe  from  the  evidence  that 
any  such  signals,  if  any  were  given,  were  given  in  time  for  the  defendant's 
employes,  in  charge  of  its  locomotive,  to  have  stopped  the  train  and  to 
have  averted  the  injury  and  death  of  the  said  R.  S.  Hays,  and  that,  if 
said  signals,  if  any  were  given,  had  been  received  and  acted  upon  by  de- 
fendant's servants  in  charge  of  said  locomotive,  said  train  could  have 
been  stopped  in  time  to  have  averted  the  injury  and  death  of  the  said 
R-  S.  Hays,  and  if  you  further  believe  from  the  evidence  that  defendant's 
employes  in  charge  of  its  locomotive,  negligently  failed  to  observe  and 
act  upon  said  signals,  if  any  were  given,  and  that  such  negligence,  if 
any,  directly  caused  the  injury  and  death  of  the  said  R.  S.  Hays,  and 
if  vou  further  believe  from  the  evidence  that  the  said  R.  S.  Havs  was  the 
son  of  the  plaintiff,  Mrs.  M.  L.  Hays,  and  that  she  sustained  pecuniary 
damage  by  reason  of  his  death,  and  if  you  further  believe  from  the  evi- 
dence that  R.  S.  Haj's  was  not  guilty  of  contributory  negligence  and  did 
not  assume  the  risk,  then  I  charge  you  that  your  verdict  must  be  for 
the  plaintiff." 

The  charge  is  criticized  in  the  first  proposition  on  the  ground  that 
"it  imposes  upon  the  employes  of  defendant  the  duty  of  seeing  sig- 
nals and  obeying  them,  if  the  said  signals  were  observable  to  said  em- 
ployes, while  the  law  governing  the  duty  of  the  master  and  servant 
only  imposes  upon  the  said  employes  in  charge  of  said  locomotive  the 
duty  of  exercising  ordinary  care  to  see  and  obey  said  signals."  In  the 
latter  part  of  the  criticized  charge  the  jury  was  instructed  not  only  that, 
in  order  to  find  for  appellee,  they  must  find  that  the  signals  were  observ- 
able, that  is  discernible  or  capable  of  being  seen,  but  they  must  also 
find  that  appellant  "necrligently  failed  to  observe  and  act  upon  said 
signals."  Couched  in  other  words  the  instruction  would  have  been  that 
if  the  signals  were  given  in  a  place  where  they  would  have  been  seen 
by.  the  employes  and  they  negligently  failed  to  see  them  and  act  on 
them,  appellant  was  liable.  The  charge  is  correct,*  when  read,  as  it  should 
be  in  connection  with  the  special  charges  requested  by  appellant  and 
given  by  the  court.    The  special  charges  are  as  follows: 

"The  plaintiff  can  not  recover  in  this  suit  unless  you  believe  from  the 
evidence,  not  only  that  the  defendant  was  guilty  of  negligence,  but  that 
such  negligence,  if  any,  was  the  proximate  cause  of  the  death  of  plain- 
tiff's son ;  therefore,  if  you  believe  from  the  evidence  that  plaintiff's  son 
was  run  over  and  killed,  but  vou  further  believe  that  he  would  have  been 
run  over  and  killed  by  a  portion  of  the  train,  even  if  the  fireman  and 
engineer  had  been  exercising  ordinary  care  to  discover  signals  and  stop 
the  train,  you  will  find  for  the  defendant,  even  though  you  may  also 
Vol.  XLIV.  Civil— 30. 
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believe  that  the  engineer-  or  fireman  should  have  discovered  the  sig- 
nals so6ner  and  stopped  the  train  sooner  than  they  did  stop  it. 

'  "The  plaintiff  can  not  recover  in  any  amount  in  this  suit  unless  it 
is  shown  by  a  preponderance  of  the  evidence  that  the  defendant  was 
guilty  of  negligence  which  was  the  proximate  cause  of  the  death  of 
plaintiff's  son,  and  the  burden  of  proof  of  such  negligence  is  upon  the 
plaintiff." 

"The  plaintiff  can  not  recover  anything  in  this  suit  if  the  deceased 
E.  S.  Hays,  was  guilty  of  any  negligence  which  contributed  to  his  deaths 
even  though  you  may  believe  that  the  defendant  was  also  guilty  of 
negligence ;  therefore,  if  you  believe  from  the  evidence  that  the  deceased, 
R.  S.  Hays,  was  guilty  of  negligence  in  going  upcm  the  track  of  de- 
fendant, and  in  walking  thereon  at  the  time  and  in  the  manner  in 
which  he  did  go  thereon,  if  you  find  that  he  did  go  upon  and  walk  upon 
said  track,  and  that  such  negligence,  if  any,  contributed  to  or  was  the 
proximate  ^ause  of  his  injur}^,  then  you  must  find  for  defendant,  ui^ess 
you  further  find  that  the  engineer  or  fireman  failed  to  use  ordinary 
care  to  discover  Hays  in  his  position  of  peril,  in  time  to  have  stopped  the 
train  before  it  ran  upon  him,  and  afterward  failed  to  use  all  the  means 
at  hand  to  stop  the  train  and  prevent  the  train  from  running  upon  him. 

"If  you  believe  from  the  evidence  that  neither  the  brakeman.  Hays,  or 
defendant  was  guilty  of  the  negligence  charged  against  each  other  in 
the  pleadings,  but  that  the  killing  of  the  said  Hays  resulted  from  an 
accident  incident  to  the  business  or  employment,  you  will  find  for  the 
defendant. 

"The  employes  of  a  railroad  company  are  only  required  to  use  or- 
dinary care  in  the  prosecution  of  their  work,  and  ordinary  care  is  such 
care  as  a  person  of  ordinarv^  prudence  would  use  under  the  same  or 
similar  circumstances,  and  if  you  find  from  the  evidence  that  the  em- 
ployes of  defendant  upon  the  engine  were  exercising  ordinary  care  at 
the  time  plaintiff's  son  was  killed,  then  plaintiff  is  not  entitled  to  re- 
cover, and  your  verdict  should  be  for  the  defendant.'' 

The  case  was  not  submitted  on  the  theory  of  discovered  peril  at  all, 
and  of  course  there  is  no  merit  in  the  contention  that  the  court  assumed 
that  the  employes  knew  of  the  peril.-  The  charge  proceeded  on  the 
theory  that  the  employes  did  not  discover  the  peril  of  deceased,  and 
instructs  the  jury  to  find  against  appellant  if  they  were  negligent  in  not 
discovering  the  peril  and  using  the  proper  means  to  avert  the  danger. 
The  negligence  is  predicated  upon  the  failure  to  observe  and  act  on  the 
signals. 

Through  the  second  assignment  of  error  appellant  objects  to  the 
charge  wherein  the  court  told  the  jury :  "The  law  of  the  case  you  should 
receive  from  the  charge  of  the  court  and  be  governed  thereby."  Appel- 
lant seems  to  think  that  excluded  consideration  of  its  requested  charges, 
but  we  think  not.  They  were  parts  of  the  charge  given  by  the  court, 
and  we  do  not  believe  a  jury  would  be  led  by  the  language  used  to  think 
that  they  should  not  consider  the  special  charges.  The  identical  ques- 
tion was  raised  in  the  case  of  International  &  G.  N".  Ry.  v.  Muschamp, 
90  S.  W.  Rep.,  706,  and  was  decided  by  the  Court  of  Civil  Appeals  of 
the  Third  District  adversely  to  the  contention  of  appellant,  and  a  writ 
of  error  was  refused  by  the  Supreme  Court.    The  jury  were  presumedly 
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men  of  average  intelligence,  and  doubtless  understood  that  the  court 
was  not  excluding  any  special  charges  given  by  him,  but  was  guarding 
them  from  any  propositions  that  might  come  from  any  other  source 
than  from  the  court. 

We  do  not  think  a  verdict  for  $6,000  is  excessive  under  the  facts  of 
this  case.  Deceased  was  about  22  years  of  age  when  killed  and  was  earn- 
ing from  $50  to  $100,  most  of  which  sums  were  given  to  his  mother 
who  was  54  years  old.  The  young  man's  expenses  were  from  $10  to  $12 
per  month.  No  reason  is  offered  in  support  of  the  proposition  that  the 
verdict  is  excessive.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Mrs.  M.  English  bt  al.  v.  International  &  Great  Northern 

Railway  Company. 

Decided  December  12,  1906. 

Hegligence — ^Accident — No  Causal  Conneotlon — ^Instmoted  Verdict. 

When  the  undisputed  testimony  showed  that  the  apron  and  drawer-bar  be- 
tween the  engine  and  the  tender  were  in  a  defective  condition,  but  there  was  no 
evidence  to  show  any  causal  connection  between  the  negligence  of  the  defendant 
in  the  matter  of  the  apron  and  drayirei^-bar  and  the  fall  of  the  deceased  from  the 
engine,  the  court  properly  instructed  a  verdict  for  defendant.  Presumptions  and 
inferences  will  not  be  indulged  against  evidence. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  before 
Hon,  A.  W.  Seel'gson. 

Earl  D.  Scott  and  Carlos  Bee,  for  appellants. — ^When  there  are  is- 
sues in  a  trial  which  involve  questions  of  cause  and  effect,  the  question 
as  to  whether  or  not  there  has  been  negligence,  and  whether  or  not;  such 
negligence  has  resulted  in  or  contributed  to  an  injury,  such  questions 
are  peculiarly  and  exclusively  for  the  determination  of  the  jury,  to  be 
passed  on  by  them  after  a  consideration  of  all  the  facts  and  circum- 
stances, and  inferences  therefrom,  in  evidence  before  them;  and  where 
such  questions  of  fact  are  involved,  it  is  error  for  the  trial  court  to  de- 
termine them,  and  to  withdraw  them  from  the  consideration  of  the 
jurv  bv  a  peremptorv  instruction.  Choate  v.  San  Antonio  &  A.  P.  Ey. 
Co/,  90  Texas,  88;  Shiflet,  et  ux,  v.  St.  Louis  S.  W.  Ry.  Co.,  44  S. 
W.  Rep.,  919;  Southern  Pacific  Co.  v.  Winton,  66  S.  W.  Rep.,  477; 
m.  Worth  &  E.  Q.  Rv.  Co.  v.  Kime,  51  S.  W.  Rep.,  658;  San  Antonio 
&  A.  P.  V.  Waller,  65  S.  W.  Rep.,  211 ;  McCray  v.  Galveston,  H.  &  S.  A., 
89  Texas,  168;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Home,  69  Texas,  648; 
Pullman  Co.  v.  Nelson,  22  Texas  Civ.  App.,  227;  Lamberida  v.  Bamum, 
14  Texas  Ct.  Rop.,  434 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mathews,  13  Texa« 
Ct.  Rep.,  949 ;  Bonn  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  82  S.  W.  Rep., 
808 ;  Gaunce  v.  Gulf,  C.  &  S.  R.  Ry.  Co.,  48  S.  W.  Rep.,  625 ;  Texas  & 
P.  Ry.  Co.  V.  Murphy,  46  Texas,  358;  Roberts  v.  State,  17  Texas  Cr. 
Rep.,  86;  Stooksburv  v.  Swan,  85  Texas,  573;  Lang  v.  Crothers,  61  S. 
W.  Rep.,  271;  BoA\7nan  v.  Texas  Brewing  Co.,  43  S.  W.  Rep.,  809; 
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Bonner  v.  Glenn,  79  Texas.  534 ;  Lee  v.  International  &  Q.  N.  Sv.  Co., 
89  Texas,  583;  Long  v.  Red  River  T.  &  S.  Ry.,  85  S.  W.  Rep./l048; 
Guthrie  v.  Maine  Central  Co.,  18  Atl.,  297 ;  Clark  v.  New  York  L.  E. 
&  W.  Ry.,  40  Hun,  605 ;  Soeder  v.  St.  Louis,  I.  M.  &  So.  Ry.  Co.,  13 
S.  W.  Rep.,  714;  Paine  v.  Eastern  Ry.  Co.,  64  N.  W.  Rep.,  1005; 
Philadelphia  R.  R,  Co.  v.  Huber,  18  AtL,  334;  Bromley  v.  Birmingham 
R.  C,  11  So.  Rep.,  341;  Central  Rv.  v.  Rouse,  3  S.  E.  Rep.,  307;  Ma- 
honey  V.  New  York  Central  R.  R.  Co.,  15  N.  Y.  Sup.,  502 

John  M.  King  and  Hicks  &  Hicks,  for  appellee. — There  must  be  evi- 
dence not  only  showing  that  there  was  negligence  as  alleged,  but  there 
must  also  be  evidence  sho^^-ing  that  such  negligence  caused  the  injury, 
and  the  evidence  in  this  case,  circumstantial  or  otherwise,  wholly  failing 
to  show  that  the  injury  was  the  result  of  the  alleged  negligence,  the  trial 
court  did  not  err  in  preemptorily  instructing  the  jury  for  the  defendant; 
the  evidence  adduced  at  best  could  only  leave  the  jury  to  surmise  and 
conjecture  as  to  the  cause  of  the  accident.  Texas  &  N.  0.  Ry.  Co.  v. 
Crowder,  63  Texas,  502,  76  Texas,  501;  Texas  &  Pac.  Ry.  Co.  v. 
Shoemaker,  84  S.  W.  Rep.,  1049;  Broadwav  et  al.  v.  San  Antonio  Gas 
Company,  60  S.  W.  Rep.,  270 ;  Houston  &  T.  C.  Rv.  Co.  v.  Loeffler,  59 
S.  W.  Rep.,  558;  Johnson  v.  Houston  &  T.  C.  Rv.^Co.,  72  S.  W.  Rep., 
1021;  Philadelphia  Ry.  Co,  v.  Schertle,  2  Am.  &  Eng.  Ry.  Cases,  Ist 
series,  158;  Corcoran  v.  Boston  &  Albany  Ry.  Co.,  133  Mass.,  507,  a.  c. 
12  Am.  &  Eng.  Ry.  Cases,  1st  series,  226';  Neal  v.  Chicago  &  R.  I.  Rv., 
105  N.  W.,  197,  2  Law  Rep.  Ann.,  n.  s.  905;  Manning  v.  Chicago  &  W. 
Ry.,  105  Mich.,  260,  63  X.  W.  Rep.,  312;  Peppet  v.  Michigan  Cent. 
Ry.  Co.,  119  Mich..  640,  78  X.  W.  Rep.,  900;  Dobbins  v.  Brown,  119 
K  Y.,  188,  23  N.  E.  Rep.,  537;  Patton  v.  Texas  &  Pac.  Ry.  Co.,  179 
U.  S.,  658;  Matson  v.  Qualey  Construction  Co.,  90  111.  App.,  260; 
Southern  Pac.  Rv.  Co.  v.  Johnson,  69  Fed.,  559;  Fitzgerald  v.  New 
York,  C.  &  H.  R.'Ry.  Co.,  154  N.  Y.,  263,  48  N.  E.,  514. 

« 

JAMES,  Chief  Justice. — This  is  an  appeal  from  an  instructed  ver- 
dict in  favor  of  the  railway  company. 

Ijeroy  English  was  brakeman  on  defendant's  train  composed  of  twelve 
cars  loaded  with  coal,  and  a  caboose.  From  the  engine  of  which  train 
he  fell,  or  was  caused  to  fall,  while  passing  the  bridge  over  the  San 
Marcos  River  in  going  from  the  north  towards  the  town  of  San  Marcos. 
He  fell  over  the  bridge  into  the  river  where  his  body  was  found.  The 
action  is  by  his  widow  and  minor  child  to  recover  of  defendant  their 
damairos  occasioned  bv  his  death. 

The  negligence  of  defendant  is  alleged  substantially  thus:  That  de- 
ceased in  the  performance  of  his  duty  was  at  the  time  standing  on  a 
metal  platfonn  called  the  "apron."  The  apron  consists  of  a  sheet  of 
steel  or  like  metal  about  5-16  of  an  inch  thick  and  betweeji  16  and  20 
inches  wide  in  the  gangway  of  the  engine,  fastened  to  the  floor  by  hinges 
on  the  end  inside  the  enijine  and  the  other  end  extending:  over  the  end 
of  the  tender  or  tank  far  enough,  under  proper  conditions,  to  furnish 
a  safe  pa.'^sagc  way  from  the  engine  to  the  tender  or  tank,  and  this  was 
to  keep  a  person^s  foot  from  slipping  between  the  engine  and  tank.  The 
apron  on  this  engine  was  alleged  to  be  in  defective  and  unsafe  condi- 
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tion  in  that  both  the  hinges  were  loose,  also  that  the  drawbar  which  con- 
nected the  engine  and  tender  was  too  long  for  the  purpose  for  which 
it  was  intended,  that  there  was  considerable  slack  or  lost  motion  at  that 
place,  which  condition  was  nmisual,  unnecessary  and  dangerous  by  reason 
of  all  which  the  said  Leroy  English  fell  and  was  thrown  as  aforesaid. 

Defendant  introduced  no  testimony,  but  on  its  motion  the  court  in- 
structed  the  jury  to  return  a  verdict  for  defendant  on  the  evidence  pre- 
sented by  plaintiff. 

For  an  understanding  of  the  case  made  by  plaintiff  we  may  explpin 
that  plaintiff  showed  that  the  bar  which  coupled  the  engine  and  tender 
was  defective  in  that  it  had  become  so  worn  and  lengthened  by  use  that 
when  there  was  lost  motion  between  the  engine  and  tender  the  apron 
would  drag  down  behind  the  bumper  timber  and  wiggle  there  until  such 
time  as  this  slack  would  tighten  up,  and  then  the  apron  would  fly  up. 
The  witness  described  the  matter  thus:  The  apron  "instead  of  lying 
16  or  20  inches  over  the  tank,  it  onlv  laid  a  matter  of  three  or  four 
inches,  something  like  that,  and  when  I  would  apply  the  air  the  tank 
would  drop  back  and  it  (the  end  of  the  apron)  would  drop  in  behind 
these  bumper  timbers  and  would  catch  in  such  a  manner  as  that  (illus- 
tratinfir^  until  there  was  a  little  bit  of  slack  and  then  it  would  throw  it 
right  up,  sometimes  entirely  the  length  of  the  hinges — say  that  is  the 
entire  length  of  the  cab  (illustrating)  it  would  throw  itself  up  that  way, 
from  the  force  given  it,  .  .  .  if  there  was  no  lost  motion  in  the 
drawbar,  and  the  shafting  irons  were  together  between  the  engine  and 
tank,  the  apron  would  be  slippery  and  bad,  but  it  couldn't  got  down 
behind  there.  The  way  it  would  get  down  it  would  form  a  steel  spring, 
as  near  as  I  can  describe  it  to  you,  it  would  be  just  like  standing  on  a 
steel  spring  when  in  that  condition.  .  .  .  The  effect  of  the  condi- 
tion T  have  described  in  this  apron,  the  falling  down,  getting  caught  and 
then  suddenly  released,  the  effect  that  would  have  upon  a  man  stauding 
on  the  engine,  it  would  throw  him  like  a  ball  out  of  a  catapult,  if  he 
was  in  the  gangway  or  upon  it  it  would  throw  him  out  of  the  gangway, 
if  he  was  in  the  center  it  would  either  throw  him  in  the  coal  pit  or  throw 
him  UT>  against  the  boilerhead  of  the  engine,  if  it  was  in  that  condition 
when  it  flew  out,  it  would  throw  him  somewhere  undoubtedly." 

There  was  testimony,  which  we  think  was  proper  testimony,  though 
appellee  excepted  to  it  and  claims  it  was  not  entitled  to  be  considered, 
which  showed  that  deceased  had  just  gotten  up  from  behind  the  en- 
gineer where  he  had  been  sitting  on  the  seat  box  and  was  standing  be- 
tween the  ensrine  and  the  tender  at  the  time  he  fell  or  was  thrown  off. 
Xo  one  saw  him  when  he  went  off  the  engine,  the  engineer  saw  his  legs 
disappear  over  the  bridge,  and  immediately  applied  the  air,  and  before 
the  train  stopped  jumped  off  and  ran  back.  The  conductor  who  was 
in  the  caboose  on  feeling  the  air,  it  being  an  emergency  brake,  went  out 
on  the  platform  to  see  what  was  the  matter,  and  saw  the  eneineer  run- 
ning: back  whom  he  went  to  meet,  and  who  told  him  that  Ensflish  had 
fallen  off  and  soon  afterwards  they  saw  the  latter's  body  in  the  water. 

As  already  stated  no  one  saw  how  the  accident  occurred.  Deceased 
wa.s  standing  in  the  gangway,  between  the  engine  and  tender,  at  the  time 
and  upon  the  apron,  doubtless. 

The  witness  from  whom  we  have  already  quoted  testified  in  reference 
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to  this  engine  with  its  defective  drawbar  that  the  cause  of  the  lost  mo- 
tion was  the  straining,  pull'ng  of  the  train,  jerking  and  such  as  that. 
In  answer  to  the  question :  "Now  state,  Mr.  Spangler,  when  and  under 
what  circumstances  the  buckling  of  the  apron  might  result  P'  He  re- 
plied: "It  would  result  at  any  time  at  all — if  the  slack  would  run  up 
from  the  rear -of  the  train  upon  the  rear  end  of  the  tank,  that  would 
cause  it  to  buckle  up  at  any  time,  more  especially  when  you  were  luak- 
ing  a  stop  or  using  air  on  the  engine."  The  same  witness  testified  that 
he  had  put  washers  on  the  loose  hinges  and  tried  to  washer  it  up  on 
account  of  several  having  fallen  on  the  apron. 

The  said  witness  was  not  on  the  train  at  the  time,  and  the  only  persoii 
who  was  on  the  train  who  testified  was  the  conductor,  Stapp.  Plaintiffs 
used  his  testimony.  He  testified  that  the  engineer  told  him  about  hav- 
ing seen  English  disappearing  over  the  bridge,  and  about  the  position 
he  was  occupying  when  he  last  saw  him.  He  testified  that  the  train  was 
composed  of  the  twelve  loaded  cars  and  caboose.  That  on  the  train  ap- 
proaching the  bridge  a  service  application  of  air  had  been  made  in 
order  to  slow  it  down  before  going  on  the  bridge.  That  the  track  was 
practically  level  all  along  there.  Slightly  down  grade  if  anything,  and 
that  there  was  no  unusual  movement  of  the  train  until  he  felt  the 
emergency  application,  when  he  went  to  the  caboose  platform  to  see 
what  was  the  matter.  He  testified:  "I  felt  ttie  air  go  on  just  before 
the  caboose  got  to  the  bridge  and  I  stepped  out  on  the  platform  and 
the  engineer  had  got  off  his  engine — ^the  engine,  the.  train  was  then 
rolling  about  three  or  four  miles  an  hour  or  about  that  rate  of  speed; 
he  was  running  back  and  when  he  got  close  to  me  he  hallooed  at  me 
and  said,  "Bob," — that  is  what  we  called  English, — "fell  into  the  river." 
He  testified  that  at  the  time  he  felt  the  application  of  air  the  caboose 
was  about  two  or  three  car  lengths,  not  over  two  car  lengths  from  the 
bridge  north  of  the  bridge,  which  would  put  the  engine  about  two  or 
three  car  lengths  south  of  the  bridge  as  he  judged,  that  the  engine  was 
moving  over  the  bridge  at  about  ten  or  twelve  miles  an  hour.  That  at 
the  time  the  engineer  claimed  he  saw  English  go  over  the  bridge  he  ap- 
plied the  air,  and  that  there  was  no  unusual  jar  or  jerking  of  the  train 
any  more  than  the  ordinary  operation  of  a  train  of  that  size,  the  train 
was  just  rolling  at  the  time  and  he  did  not  think  the  engineer  was 
working  steam.  He  testified  also  that  a  couple  of  hours  or  so  previous 
English  complained  of  being  ill. 

The  above  is*  substantially  the  state  of  the  testimony  concerning  the 
negligence  of  defendant  and  the  cause  of  the  fall  or  throwing  of  deceased 
from  the  engine. 

It  is  clear,  and  it  is  admitted  by  appellee,  that  the  testimony  showed 
negligence  in  the  loose  condition  of  the  apron,  and  also  in  the  condition 
of  the  drawbar,  but  the  claim  is  that  no  causal  connection  is  made  to 
appear  between  such  negligence  and  the  accident. 

We  think  the  testimony  excludes  the  theory  that  the  defective  drawbar 
had  anything  to  do  with  causing  the  accident,  from  the  standpoint  of 
sufficient  evidence.  The  testimony  was  that  the  train  was  rolling  along 
on  practically  a  level  road,  slightly  down  grade  if  any,  without  any 
movement  whatever  that  was  unusual.  The  conditions  which  would 
serve  to  bring  the  apron  into  activity  as  a  spring  appear  not  to  have  been 
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in  existence  at  the  time,  ^o  application  of  the  air  was  made  until 
after  the  engineer  saw  English  go  over  the  bridge,  the  steam  was -not 
being  worked,  the  train  was  "just  rolling  along''  without  any  unusual 
movement,  by  which  we  understand  that  it  was  rolling  on  its  own 
momentum  without  any  exertion  to  slow  it  up  or  stop  it.  There  is  no 
testimony  found  from  which  it  could  be  implied  or  inferred  that  the 
apron  had  occasion  to  work  itself  into  a  spring,  but  the  testimony  is 
affirmatively  against  such  a  conclusion.  Without  some  testimony  indi- 
cating this,  a  finding  that  it  did  so  would  certainly  be  unwarranted, 
especially  when  there  were  other  ways  by  which  this  fall  might  have  been 
brought  about. 

Neither  is  there  any  support  in  the  testimony  for  a  finding  that  the 
deceased  was  made  to  fall  by  the  loose  condition  of  the  apron.  True  the 
witness  testified  that  he  had  seen  others  fall  upon  it  and  that  this  had 
prompted  him  to  washer  it.  The  most  that  can  be  said  of  this  testimony 
is  that  it  showed  a  tendency  of  the  apron  to  cause  persons  to  fall,  not 
that  it  caused  deceased  to  falj.  This  would  be  a  conjecture,  in  view  of 
other  causes,  which  were  not  improbable.  It  is  a  matter  of  ^common 
knowledge  that  the  act  of  a  person  passing  from  one  moving  car  to 
another,  or  standing  on  a  train  between  moving  cars,  is  naturally  attended 
with  the  danger  of  his  losing  his  balance,  and  a  person,  occupying  such 
a  situation,  may  through  a  misstep  or  some  act  purely  his  own,  be  pre- 
cipitated from  the  train. 

The  testimony  precluded  the  finding  that  deceased  was  thrown  from 
the  train  by  reason  of  the  apron  ^^uckling"  for  against  evidence,  pre- 
sumptions and  inferences  are  not  indulged.  With  that  out  of  the  way 
the  cause  of  the  fall  is  all  speculation.  (Railway  v.  Greenwood,  89  S. 
W.  Rep.,  810.) 

Affirmed, 

ON  MOTION  FOR  REHEARING. 

The  expression  in  the  opinion,  "No  application  of  air  was  made  until 
after  the  engineer  saw  English  go  over  the  bridge,"  referred  to  the  time 
proximately  connected  with  the  accident.  The  testimony  was  set  forth  in 
the  opinion  showing  a  previous  application  of  air  made  to  slow  down  for 
the  purpose  of  approaching  the  bridge.  Plaintiffs  did  not  show  how 
long  before  reaching  the  bridge  this  service  application  had  been  made, 
and  considering  its  purpose,  it  must  have  been  made  some  time  before 
the  train  came  to  the  bridge.  This  fact  together  with  testimony  that 
the  train  had  arrived  at  the  bridge  and  was  rolling  uniformly  on  its 
own  momentum  which  there  was  nothing  to  contradict,  seem  to  us  to 
exclude  the  theory  that  the  apron  buckled  and  threw  plaintiff  off.  If 
the  jury  had  found  such  fact,  they  would  have  disregarded  the  evidence. 
We  are  still  of  the  opinion  that,  although  there  was  negligence  of  ap- 
pellee shown  which  could  have  been  instrumental  in  bringing  about  such 
an  accident,  the  testimony  adduced  would  not  have  warranted  the  jury 
in  deciding  that  it  was  so  caused.    The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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Charles  Lauper,  Jr.,  v.  Bettib  Moppins  et  al. 

Decided  December  14,  1906. 

* 

Peed — ^Misdescription  of  Land — ^Intention  of  Parties. 

The  intention  of  the  parties  must  control  in  determining  what  land  was 
actually  bought  and  sold,  and  when  that  intention  is  clearly  shown  by  the  evidence 
any  mistake  in  the  description  contained  in  the  deed  should  be  corrected  and  the 
deed  made  to  conform  to  the  intention  of  the  parties.  Evidence  considered,  and 
held  to  show  such  a  mutual  mistake  on  the  part  of  the  grantor  and  grantee  as 
to  preclude  the  grantee  from  recovering  on  the  covenant  of  warranty  against  his 
grantor. 

Appeal  from  the  District  Court  of  Fayette  County.  Tried  below  be- 
fore Hon.  L.  W.  Moore. 

J.  T.  Duncan  and  J.  F.  Walters,  for  appellant. 

Brown  &  Lane,  for  appellees. — ^The  warranty  clause  in  plaintiffs  deed, 
upon  which  his  suit  against  the  executor  of  Eilers^  will  is  based,  is  not  a 
covenant  to  warrant  the  quantity  or  number  of  acres  conveyed,  but  is  a 
covenant  only  to  warrant  the  title  to  the  land  conveyed  by  said  deed, 
and  the  suit  of  plaintiff  as  brought,  can  not  therefore,  be  maintained 
upon  said  covenant  of  warranty.  Daughtrey  v.  KnoUe,  44  Texas,  455; 
Bellamy  v.  McCarthy,  75  Texas,  294;  Bennett  v!  Latham,  18  Texas  Civ- 
App.,  406. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  appellant  against  Bettie  Moppins  and  the  heirs  of 
Levi  Moppins,  deceased,  the  land  in  controversy  being  a  part  of  the 
Christian  Wertzner  one-third  league  in  Fayette  County.  In  addition  to 
the  usual  allegations  in  suit  of  trespass  to  try  title  plaintiff  alleged  the 
purchase  of  the  land  from  A.  J.  and  Louis  Eilers,  independent  executors 
of  the  estate  of  Louis  Eilers,  deceased,  and  the  execution  and  delivery 
to  him  by  said  executors  of  a  deed  containing  covenants  of  general  war- 
ranty, and  prayed  for  judgment  against  said  executors  on  their  war- 
ranty in  event  the  court  found  that  the  title  to  the  land  sued  for,  or 
any  part  thereof,  had  failed'. 

The  defendants  Moppins  disclaimed  title  to  all  of  the  land  described 
in  the  petition  except  a  tract  of  250  acres  described  in  their  answer  as 
to  which  they  pleaded  not  guilty,  and  claimed  title  thereto. 

The  answer  of  the  executors  denies  that  the  deed  executed  bv  them  to 
plaintiff  by  its  terms  conveys  any  part  of  the  250  acres  claimed  by 
defendants  Moppins,  and  avers  that  if  said  250  acres  is  conveyed  by 
said  deed  that  it  was  so  conveyed  by  mutual  mistake  of  plaintiff  and 
said  defendants;  that  the  plaintiff  only  intended  to  purchase  and  said 
defendants  only  intended  to  sell  and  convey  that  portion  of  the  Chria- 
tian  Wertzner  survey  embraced  in  two  pastures  which  had  been  fenced 
by  defendants'  testator  and  the  location  and  boundaries  of  which  were 
known  to  plaintiff  prior  to  and  at  the  time  of  said  sale.  They  prayed 
that  in  event  the  deed  be  construed  to  convey  said  250  acres  that  it  be 
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reformed  so  as  to  conform  to  the  intention  of  the  parties  and  that 
plaintiff  take  nothing  by  her  suit. 

The  cause  was  tried  by  a  jury  and  under  peremptory  instruction  by 
the  court  a  verdict  was  returned  in  favor  of  all  the  defendants  and 
judgment  was  rendered  accordingly.  Plaintiff  has  only  appealed  from 
that  portion  of  the  judgment  in  favor  of  the  defendants  Eilers. 

We  deduce  from  the  record  the  following  facts:  On  December  17, 
1900,  the  defendants  Eilers  sold  and  conveyed  to  plaintiflf,  in  considera- 
tion of  the  conveyance  to  them  by  plaintiff  of  a  tract  of  290  acres  of 
land  in  Bastrop  County  and  a  note  for  $1,000  executed  and  delivered  to 
them  by  plaintiflf,  the  land  contained  in  two  pastures  owned  by  their 
testator  and  situate  upon  the  Christian  Wertzner  one-third  league  in 
Fayette  County.  The  deed  executed  by  them  contains  a  general  war- 
ranty of  title  and  describes  the  land  thereby  conveyed  as  follows: 

"All  and  singular  that  certain  tract  and  parcel  of  land  lying,  being 
and  situate  in  the  county  of  Fayette,  in  the  State  of  Texas,  four  miles 
south  of  the  Colorado  River  and  fourteen  miles  west  of  the  town  of 
La  Grange  on  the  waters  of  Cedar  Creek,  being  1338  acres  of  land  out 
of  the  headright  of  Christian  Wertzner  and  known  as  subdivisions  Nos. 
1,  2,  3,  4,  5,  6,  7  and  8  of  said  headright  one-third  league,  surveyed  by 
Z.  M.  P.  French,  surveyor  of  Fayette  County,  Texas,  on  the  16th  day  of 
March,  A.  D.  1849.  Said  one-third  league  out  of  which  the  tract  con- 
veyed by  this  deed  is  taken  is  bounded  as  follows :  (And  then  is  set  out 
in  full  the  field  notes  of  the  original  one^third  league  as  made  out  by 
J.  P.  Hudson  and  described  in  the  patent  from  the  State  of  Texas.) 

The  250  acres  of  land  recovered  in  this  suit  by  the  defendants  Moppins 
was  included  in  the  land  described  in  this  deed,  but  neither  the  plain- 
tiflf nor  the  defendants  were  aware  of  this  fact.  The  defendants  never 
had  title  to  the  Moppins  land  and  did  not  know  that  it  was  a  part  of  the 
Wertzner  survey  or  that  it  was  conveyed  by  the  deed  executed  by  them 
to  plaintiflf.  The  deed  by  which  Louis  Eilers,  deceased,  acquired  title 
to  the  land  contained  the  same  description  as  that  in  the  deed  from  the 
executors  to  plaintiflf,  but  he  never  claimed  the  250  acres  and  did  not 
know  that  it  was  included  in  the  description  of  the  land  conveyed  to  him. 

The  vendors  of  defendants  Moppins  acquired  title  to  the  250  acres 
in  1854  by  deed  from  the  executor  of  the  will  of  Christian  Wertzner, 
deceased.  The  balance  of  said  one-third  league  survey  was  by  order  of 
the  Probate  Court  closing  the  administration  of  the  estate  of  Christian 
Wertzner  turned  over  to  Charles  Wertzner,  devisee  under  the  will  of 
said  Christian  Wertzner.  This  order  was  made  in  1858  and  recites  that 
the  unsold  portion  of  said  survey  ordered  turned  over  to  the  devisee 
contains  1226  acres. 

In  1861  Charles  Wertzner  and  wife  conveved  to  Louis  Eilers,  deceased, 
the  description  in  this  deed,  as  before  stated,  being  the  same  as  that  in 
the  deed  from  appellees  to  plaintiflf. 

The  several  subdivisions  of  the  survey  mentioned  in  these  deeds  con- 
tain in  the  aggregate  1338  acres  and  were  supposed  by  the  surveyor 
French,  who  made  them  in  1849,  to  comprise  all  of  the  land  on  the 
Wertzner  survey. 

The  250  acres  of  land  conveyed  by  the  executor  of  Christian  Wertz- 
ner to  the  vendors  of  defendants  Moppins  comprises  all  of  subdivision 
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No.  1  and  a  part  of  No.  2  of  the  survey  made  by  French.  The  balance 
of  the  Wertzner  contains  1221  6-10  acres,  all  of  which,  except  a  small 
piece  of  a  few  acres,  was  enclosed  by  a  fence  prior  to  the  sale  to  plain- 
tiff. In  the  negotiation  leading  up  to  the  sale  appellees  told  plaintiff 
that  the  land  owned  by  them  and  offered  for  sale  was  embraced  in  two 
pastures  on  the  Wertzner  survey,  and  that  it  was  all  fenced  except  a 
small  triangle  of  a  few  acres  lying  on  the  creek.  Plaintiff  testified  that 
appellees  described  the  pastures  to  him  as  above  stated  and  that  he  knew 
where  they  were  located  and  had  seen  them  before  he  began  the  negotia- 
tions for  their  purchase,  but  he  did  not  know  where  lines  of  the  Wertz- 
ner survey  were  located. 

Plaintiff  took  possession  of  the  land  purchased  from  appellees  in  Jan- 
uary, 1901.  At  that  time  the  Moppins^  land  was  in  possession  of  Wil- 
liam Null,  who  was  holding  for  Moppins.  The  latter  began  to  improve 
in  1902.  Plaintiff  made  no  claim  to  any  parii  of  the  250  acres  and  had 
no  idea  that  it  was  included  in  his  deed  from  appellees  until  the  spring 
of  1904. 

We  think  the  above  facts,  which  are  undisputed,  clearly  show  that  the 
appellees  only  intended  to  sell  and  the  plaintiff  to  buy  the  land  on  ttie 
Weitzner  survey  embraced  in  the  two  pastures  and  the  small  piece  of  a 
few  acres  near  the  creek  which  coidd  not  be  fenced  because  of  its  loca- 
tion, and  that  the  description  in  the  deed  which  included  the  250  acres 
was  made  under  a  misapprehension  and' mistake  of  fact  on  the  part  of 
both  parties. 

The  intention  of  the  parties  must  control  in  determining  what  land 
was  actually  bought  and  sold  and  when  that  intention  is  clearly  shown 
by  the  evidence  any  mistake  in  the  description  contained  in  the  deed  of 
conveyance  should  be  corrected  and  the  deed  made  to  conform  to  the 
intention  of  the  parties.     (Bell  v.  Wright,  1  Texas  Ct.  Rep.,  140.) 

There  having  been  no  sale  of  the  250  acres  to  plaintiff  the  warranty 
of  title  in  his  deed  did  not  extend  to  that  tract,  although  it  was  included 
in  the  description  contained  in  the  deed. 

Neither  the  pleadings  nor  the  evidence  authorize  a  recovery  by  plain- 
tiff because  of  the  deficiency  in  the  acreage  of  the  land.  (Daughtrey  v. 
Knolle,  44  Texas,  455.) 

We  think  under  the  undisputed  evidence  no  other  verdict  than  one  in 
favor  of  defendants  could  have  been  rendered  and  therefore  the  trial 
court  did  not  err  in  instructing  a  verdict  in  their  favor. 

The  judgment  of  the  court  below  is  aflBrmed. 

Affirmed. 


Texas  &  Pacific  Railway  Company  et  al.  v.  T.  J.  Coggin. 

Decided  De9ember  15,  1906. 

1. — ^Delay  in  Transportation  of  Cattle — Charge. 

In  a  suit  for  damages  for  delay  in  the  transportation  of  cattle,  ch&ige  oon- 
sidered,  and  held  not  to  be  upon  the  weight  of  the  evidence. 

2. — Same — ^Market  Value — ^Heasure  of  Damage. 

In  a  suit  for  damages  to  a  shipment  of  calves,  evidence  considered,  and  held 
to  be  practically  undisputed  that  said  calves,  because  of  their  damaged  oondi- 
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tion,  had  no  market  value  at  their  destination,  East  St.  Louis,  and  having  been 
forwarded  to  Chicago,  and  sold  on  the  market  there,  the  proper  measure  of  dam- 
age was  the  difference  between  the  amount  said  calves  sold  for  in  Chicago  and 
the  market  value  of  said  calves  at  East  St.  Louis  at  the  time  and  in  the  condition 
they  should  have  arrived  there  by  the  exercise  of  ordinary  care  upon  the  part  of 
the  carriers. 

3. — Same — Same — ^Expert  Testimony. 

The  testimony  of  experts  upon  hypothetical  questions  as  to  the  fact  of  a  mar- 
ket value  for  damaged  cattle  at  a  certain  time  and  place  can  not  be  considered  as 
against  the  testimony  of  a  witness  who  was  On  the  groimd  and  tried  to  sell  the 
cattle  but  could  not  do  so. 

Appeal  from  the  District  Court  of  Mitchell  County.  Tried  below  be- 
fore Hon.  James  L.  Shepherd. 

T.  8.  Miller  and  Whitaker  &  Gibbs,  for  M.  K.  &  T.  Ry.— The  charge 
was  error  in  that  it  excluded  from  the  jury  the  determination  of  whether 
there  was  a  market  value  for  plain tiflf^s  calves  in  E.  St.  Louis.  Cham- 
blee  V.  Tarbox,  27  Texas,  146 ;  Stude  v.  Saunders,  2  Posey^s  TJ.  C,  124. 

Wagstaff  &  Davidson,  for  T.  &  P.  Ey.  Co. — The  charge  of  the  court 
was  on  the  weight  of  the  evidence  and  was  error  in  that  ttie  effect  of  the 
charge  was  to  tell  the  jury  that  if  the  cattle  were  delayed  en  route  that 
the  appellants  were  guilty  of  negligence.  Missouri,  K.  &  T.  Ry.  Co.  v. 
Qarrett,  87  S.  W.  Rep.,  172. 

Thurmond  &  Sandusky,  for  appellee. 

SPEER,  Associate  Justice. — This  is  a  cattle  shipment  case  and  is 
the  second  appeal  to  this  court,  the  report  of  the  first  being  found  in  14 
Texas  Ct.  Rep.,  295,  to  which  reference  is  made  for  a  statement  of  the 
case.  The  last  trial  resulted  in  a  judgment  in  favor  of  the  plaintiff 
Coggin  against  the  Texas  &  Pacific  Railway  Company  for  seven  hundred 
and  sixty-six  dollars  and  against  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  for  the  sum  of  three  hundred  and  fifty-nine  dollars, 
and  the  Missouri,  Kansas  &  Texas  Railway  Company  for  the  sum  of 
ten  hundred  and  seventy-six  dollars  and  sixty-three  cents,  from  which 
all  of  the  defendants  have  appealed. 

It  is  first  insisted  that  the  following  charge  is  on  the  weight  of  the 
evidence  and  had  the  effect  to  tell  the  jury  as  a  matter  of  law  that  a 
delay  of  the  cattle  en  route  was  an  act  of  negligence  on  the  part  of  ap- 
pellants: "Now,  gentlemen,  if  you  believe  from  the  evidence  in  this 
case  that  on  the  5th  day  of  February,  1904,  at  latan,  Texas,  the  plaintiff 
delivered  to  the  defendant  Texas  &  Pacific  Railway  Company,  and  said 
railway  company  accepted  for  shipment  certain  cows,  bulls  and  calves, 
as  set  out  in  plaintiffs'  petition,  over  its  own  line  of  railway  to  Fort 
Worth,  Texas,  and  there  to  be  delivered  to  its  connecting  carriers,  the 
remaining  defendants  herein,  to  be  transported  to  St.  Louis,  Missouri, 
and  that  said  bulls,  cows  and  calves  were  not  carried  or  transported  with- 
in a  reasonable  time  by  the  defendant  railway  companies,  and  that 
there  were  unreasonable  delays  in  transportation  of  said  cattle  by  de- 
fendants, or  any  of  them;  and  you  further  believe  from  the  evidence  if 
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by  virtue  of  such  delays,  if  any  there  were  by  defendants  or  any  of  them, 
the  said  cows,  bulls  and  calves  lost  in  flesh  and  weight/'  etc.  It  is  dear, 
however,  that  the  charge  is  subject  to  no  such  criticism,  but  leaves  the 
question  to  be  determined  by  the  jury  as  one  of  fact. 

On  the  last  trial  the  court  charged  the  jury  upon  the  measure  of  dam- 
ages as  follows :  "If  you  find  for  the  plaintiff  you  will  assess  his  dam- 
ages, if  any,  at  the  difference  between  the  market  value  of  the  cows  and 
bulls  at  the  National  Stock  Yards,  East  St.  Louis,  Illinois,  at  the  time 
and  in  the  condition  they  arrived  there  and  their  market  value  at  the 
same  point  at  the  time  and  in  the  condition  they  should  have  arrived 
there,  had  they  not  been  delayed  in  transportation  by  the  carriers,  or 
any  of  them,  if  they  were  delayed,  to  which  you  will  add  the  difference 
between  the  market  value  of  the  calves  at  East  St.  Louis,  Illinois,  at  the 
time  and  in  the  condition  they  should  have  arrived  by  the  exercise  of 
ordinary  care  upon  the  part  of  the  carriers  and  the  amount  said  calves 
sold  for  on  the  market  in  Chicago,  Illinois."  It  is  insisted  that  contrary 
to  appellee's  allegations,  the  evidence  showed  that  the  calves  did  have 
a  market  value  in  East  St.  Louis,  Illinois,  and  that  appellee's  damages 
should  therefore  have  been  measured  by  such  market  value,  rather  than 
that  of  Chicago,  Illinois.  Appellants  also  requested  a  special  charge  to 
the  effect  that  if  the  jury  found  that  the  calves  did  have  a  market  value 
at  East  St.  Louis,  Illinois,  then  they  would  return  a  verdict  in  appel- 
lants' favor  as  to  all  damages  to  the  calves,  since  there  was  no  pleading 
authorizing  a  recovery  according  to  the  East  St.  Louis,  Illinois,  market 
values.  These  assignments  pertinently  raise  the  questions  whether  or 
not  there  was  evidence  sufficient  to  raise  the  issue  of  market  value  for 
the  calves  in  their  damaged  condition  at  East  St.  Ijouis,  Illinois,  and 
if  so,  whether  or  not  the  court  committed  reversible  error  in  submitting 
the  case  as  he  did.  We  have  carefully  examined  the  record  and  think  the 
effect  of  the  undisputed  evidence  is  that  appellee's  calves  were  so  damaged 
en  route  that  thev  could  not  be  sold  on  the  market  at  East  St.  Ijouis, 
Illinois,  but  had  to  be  shipped  to  the  Chicago  market,-  where  they  were 
sold.  True,  the  witness  Demere  testified  that  he  knew  the  market  value 
of  such  calves  at  East  St.  Louis,  Illinois,  and  that  it  was  about  four 
or  five  dollars  per  head.  The  plaintiff  testified,  that  his  calves  would 
have  been  worth  from  ten  to  twelve  dollars  per  head  if  they  had  arrived 
at  East  St.  Louis  with  ordinary  care  and  in  a  reasonable  time,  and  an- 
other witness  testified  that  "if  a  calf  that  would  bring  ten,  eleven  or 
twelve  dollars  at  St.  Louis  in  good  condition,  was  delayed  fifty  or  sixty 
hours  and  arrived  there  in  bad  condition,  it  would  be  worth  three  or 
four  dollars  less."  This  is  the  testimony  upon  which  appellants  rely  as 
showing  the  error  of  the  court  in  the  charge  last  referred  to.  These  wit- 
nesses, however,  were  testifying  as  expei-ts  and  were  not  present  at  East 
St.  Ix)uis,  Illinois,  when  the  calves  arrived  there,  to  test  the  market. 
The  witness  Campbell,  a  member  of  the  firm  to  whom  the  shipment  was 
consigned,  testified  that  he  offered  these  calves  on  the  market  and  could 
get  no  bona  fide  offer  for  them  because  of  their  injured  condition.  There 
is  nothing  to  impeach  the  good  faith  of  his  efforts  to  sell  on  the  East  St. 
Louis,  Illinois,  market  and  we  think  his  testimony,  in  connection  with 
the  fact  that  the  calves  were  shipped  from  that  market  and  sold  on 
another,  shows  unmistakably  that  tiie  court  committed  no  error  in  meas- 
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uring  appellee's  damage  by  the  Chicago  market.  Besides,  the  witness 
Demere,  who  says  the  calves  had  a  market  value  at  East  St.  Louis,  Illi- 
nois, places  the  same  at  less  than  what  they  actually  sold  for  on  the 
Chicago  market. 

We  find  no  error  in  the  judgment  and  order  that  the  same  be  afi&nned. 

Affirmed. 

Conner,  C.  J.,  not  sitting. 

Writ  of  error  refused. 


Southern  Kansas  Railway  Company  of  Texas  v.  Curtis  Brothers 

&  Davidson. 

Decided  December  15,  1906. 

1. — ^Error  in  Submitting  Issue — Cnred  by  Verdict 

Where  several  carriers  are  sued  for  damages  to  a  shipment  of  cattle  during 
transportation  and  for  delay  in  furnishing  cars  for  said  shipment,  and  under  the 
evidence  only  the  initial  carrier  could  have  been  liable  for  the  delay  in  furnishing 
cars,  error  in  submitting  that  issue  as  to  all  the  defendants  was  rendered  harm- 
less by  the  verdict  of  the  jury  in  favor  of  the  initial  carrier  on  that  issue. 

S. — ^Foreign  and  Domestic  Laws — ^Presumption  of  Similarity. 

In  the  absence  of  evidence  to  the  contrary  it  will  be  presumed  that  the 
laws  of  other  States  and  Territories  are  the  same  as  our  own.  Therefore,  in  a 
suit  in  Texas  for  damages  to  a  shipment  of  cattle  upon  a  contract  executed  in 
New  Mexico,  it  was  a  question  of  fact  to  be  submitted  to  a  jury  whether  or  not 
a  provision  in  said  contract,  requiring  notice  of  a  claim  for  damages  to  be  filed 
with  the  company  within  ninety-one  days  after  the  damage  occurred,  was  a 
reasonable  requirement,  such  being  the  law  in  Texas. 

H. — Shipping  Contract — Notice  of  Loss — ^Decline  in  Market. 

The  loss  sustained  by  a  shipper  of  cattle  by  reason  of  delay  in  transportation 
and  decline  in  the  price  of  cattle  is  not  included  in  a  stipulation  in  the  shipping 
contract  for  notice  in  writing  of  loss  or  injury  to  the  stock. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  before 
Hon.  Ira  Webster. 

J.  W.  Terry  and  Madden  &  Trulove,  for  appellants. — That  the  con- 
tract was  lawful  and  binding  in  Xew  Mexico,  where  executed,  see  Com- 
piled Laws  of  New  Mexico  (1897),  sec.  3847,  par.  11,  p.  942. 

That  the  validity  of  a  stipulation  in  a  contract  limiting  a  carrier's 
liability  is  to  be  determined  by  the  law  of  the  place  where  the  contract 
is  made  and  the  transportation  commences,  without  reference  to  the  law 
•of  the  place  of  destination  or  that  of  the  place  where  the  injury  occurs, 
see  Pittman  v.  Pacific  Ex.  Co..  24  Texas  Civ.  App.,  595;  Mexican  Nat. 
Ry.  V.  Ware,  60  S.  W.  Eep.,  343;  11  AVharton  on  C.  L.,  p.  1063,  sec.  471b; 
6  Cyc,  p.  411. 

That  contracts  for  transportation  of  property  interstate,  which  limit 
the  liability  of  each  connecting  carrier  to  its  own  acts  and  line,  are  not 
onlv  not  against  the  policV  of  this  State,  but  recognized  by  it,  see  Mc- 
Carn  v.  International  &  G.  N.  Ey.  Co.,  84  Texas,  352 ;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Loonev,  85  Texas,  159;  Galveston,  H.  &  S.  A.  Rv.  Co.  v. 
Short,  25  S.  W.  Rep.,  142. 
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Matlock,  Miller  &  Dycus,  for  appellees. — The  jury  having  found 
against  the  plaintiffs  in  favor  of  the  Pecos  &  Northern  Texas  Ry.  Co., 
who  was  the  only  defendant  to  whom  the  order  to  furnish  cars  was  given, 
that  issue  is  eliminated  from  the  case  and  is  not  now  before  the  court- 
Missouri,  K.  &  T.  Ry.  Co.  V.  Godair  Commission  Co.,  87  S.  W.  Rep., 
871;  Southern  Kansas  Ry.  Co.  v.  Burgess,  90  S.  W.  Rep.,  192;  Western 
U.  Tel.  Co.  V.  Lovely,  52  S.  W.  Rep.,  563. 

If  the  defendant  company  failed  to  furnish  cars  within  a  reasonable 
time,  it  would  not  be  relieved  from  responsibility  resulting  in  damages 
to  appellees  from  a  breach  of  such  duty  by  means  of  the  written  contract- 
Gulf,  C.  &  S.  F.  Rv.  Co.  V.  House,  88  S.  W.  Rep.,  1111;  Receiver  ▼. 
Graves,  16  S.  W.  Rep.,  105. 

The  provision  regarding  notice  within  91  days  is  void,  because  depend- 
ent upon  and  mingled  with  provision  requiring  notice  before  stock  were 
removed  from  place  of  destination  and  before  being  mingled  with  other 
stock.  Reeves  v.  T.  &  P.  Ry.,  11  Texas  Civ.  App.,  514;  Missouri,  K.  & 
T.  Rv.  Co.  V.  Harris,  67  Texas,  171;  Kansas  &  A.  V.  Rv.  v.  Ayers,  38 
S.  W.  Rep.,  576. 

SPEER,  Associate  Justice. — Curtis  Brothers  &  Davidson  sued  the 
Pecos  &  Northern  Texas  Railway  Company,  the  Southern  Kansas  Rail- 
way Company  of  Texas,  and  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company,  to  recover  damages  for  their  failure  to  furnish  cars  and  for 
delays  and  rough  handling  of  three  trains  of  cattle  shipped  from  Portales, 
New  Mexico,  to  Kansas  City,  Missouri.  The  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  plaintiffs  against  the  Southern  Kansas  Rail- 
way Company  of  Texas  for  two  hundred  and  ninety-five  dollars,  and 
against  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  for  seven- 
teen hundred  and  seventy  dollars,  and  in  favor  of  the  Pecos  &  North- 
ern Texas  Railway  Company.  lYom  this  judgment  the  losing  defend- 
ants have  appealed. 

Appellants'  complaint  that  the  court  erred  in  the  first  division  or 
paragraph  of  his  charge  in  submitting  the  question  of  their  liability  to 
appellee  for  any  delay  there  might  have  been  in  furnishing  cars  at 
Portales,  New  Mexico,  is  without  merit,  since  under  the  undisputed  evi- 
dence the  only  defendant  which  could  have  been  held  liable  for  such  de- 
lay was  the  Pecos  &  Northern  Texas  Railway  Company,  and  the  jury 
found  in  favor  of  that  company.  The  worst  to  be  said  of  the  charge 
is  that  it  was  calculated  to  mislead  the  jury  in  that  it  submitted  as 
against  these  appellants  an  issue  upon  which  there  was  no  evidence,  but 
the  finding  aforesaid  in  favor  of  the  only  road  as  to  which  there  was 
evidence  of  liability  is  a  complete  answer  to  this  suggestion. 

The  second  complaint  is  that  the  court  erred  in  refusing  to  give  a 
peremptory  instruction  to  find  for  these  appellants.  This  charge  is 
predicated  upon  the  contention  that  the  written  contracts  upon  which 
the  shipments  in-  question  were  made  stipulate  as  a  condition  precedent 
to  appellee's  right  to  recover  damages  for  any  loss  or  injury  to  the  stodc 
during  transportation,  or  at  any  place  or  places  where  loaded  or  un- 
loaded or  previous  to  loading  for  shipment,  that  they  should  present  a 
written  claim  therefor  within  ninety-one  days  after  such  damages  may 
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have  accrued,  and  that  under  the  laws  of  New  Mexico,  where  such  con- 
tracts were  executed,  such  provision  was  valid  and  binding. 

In  the  first  place,  the  only  proof  of  the  laws  of  New  Mexico  bearing 
upon  this  question  found  in  the  record  is  as  follows :  ^T)ef endants  offer 
in  evidence  specifically  paragraph  11  of  chapter  6,  article  3847  of  title 
39,  of  the  laws  of  New  Mexico,  which  is  as  follows :  ^Eleven.  To  regu- 
late the  time  and  the  manner  in  which  passengers  and  property  shall  be 
transported  over  its  roads  and  the  tolls  or  compensation  to  be  paid 
therefor :  provided  that  it  shall  be  unlawful,  for  such  corporation  to 
charge  more  than  six  cents  per  mile  for  each  passenger  and  fifteen  cents 
per  mile  for  each  ton  of  two  thousand  pounds  or  forty  cubic  feet  of 
freight  transported  on  its  roads;  provided  further  that  in  no  case  shall 
such  corporation  be  required  to  receive  less  than  twenty-five  cents  for 
any  one  lot  of  freight  fof  any  distance;  provided  further  that  such  cor- 
poration shall  not  be  required  to  transport  domestic  animals,  nitro- 
glycerin compounds,  gun  powder,  acids,  phosphorous,  and  other  explosive 
or  destructive  combustible  materials,  except  upon  such  terms  and  condi- 
tions and  rates  of  freightage  as  its  board  of  directors  may  from  time  to 
time  prescribe  and  establish/  '^  And  further,  "defendants  now  offer  in 
evidence  the  entire  book  of  laws  of  the  Territory  of  New  Mexico  to  show 
that  there  is  no  law  in  confiict  with  the  one  read,  and  to  show  that  the 
^  same  has  never  been  repealed,"  but  which  book  of  the  laws  of  the  Terri- 
tory of  New  Mexico  happily  has  not  been  transcribed  into  the  record. 
The  record  contains  nothing  to  show  that  the  board  of  directors  of  the 
Pecos  Valley  &  Northeastern  Railway  Company,  the  New  Mexico  cor- 
poration upon  whose  line  the  shipments  in  controversy  originated  and 
which  company  was  not  sued,  ever  prescribed  or  established  the  terms, 
conditions  and  rates  of  freightage  upon  which  such  company  would  re- 
ceive and  transport  domestic  animals.  In  the  absence  of  evidence  to 
the  contrary,  the  presumption  arises  that  the  laws  of  New  Mexico  are 
the  same  as  those  of  Texas  (Burgess  v.  Western  Union  Telegraph  Co., 
92  Texas,  125),  and  that  under  them  a  provision  requiring  notice  of  a 
claim  for  damages  to  be  filed  within  ninety-one  days  must  be  reasonable 
or  the  same  will  not  be  enforced.  The  question  of  whether  or  not  ninety- 
one  davs  was  a  reasonable  time  under  the  circumstances  of  this  case  was 
submitted  to  the  jury.  For  this  reason,  if  for  no  other,  the  summary 
instruction  was  properly  refused.  Besides,  the  Legislature  could  not 
have  meant  to  authorize  the  making  of  an  unreasonable  contract. 

What  we  have  just  said  also  disposes  of  appellants'  third  assignment 
of  error,  in  which  it  is  insisted  that  the  verdict  and  judgment  are  con- 
trary to  and  unsupported  by  the  law  and  the  facts,  in  that  the  ship- 
ment was  under  contracts  executed  in  New  Mexico  and  valid  under  the 
laws  of  such  Territory  and  appellees  bad  failed  to  give  the  written  no- 
tice within  the  time  stipulated.  We  might  here  remark,  however,  that 
there  is  some  evidence  tending  to  show  that  such  notice  was  given  within 
the  ninety-one  days,  and  that  question  was  submitted  bv  the  court,  which 
itself  is  another  sufficient  answer  to  the  second  and  third  assignments 
of  error. 

The  fourth  and  fifth  assignments  are  substantially  the  same  as  the 
second  and  third,  and  the  sixth  presents  a  question  which  has  been 
expressly  decided  against  appellants'  contention  in  Pecos  &  Northern 
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Texas  Railway  Company  v.  Evans-Snider-Buel  Company,  15  Texas  Ct. 
Rep.,  199,  and  16  Texas  Ct.  Rep.,  978.  The  assignment  questions  the 
correctness  of  the  court's  charge  to  the  effect  that  a  depreciation  in  the 
market  price  of  appellees'  cattle  resulting  from  appellants'  negligent 
delays  is  not  covered  by  the  stipulation  for  a  notice  in  writing  for  loss 
or  injury  to  their  stock. 

Finding  no  error  in  the  judgment,  we  order  that  the  same  be  affirmed. 

Affirmed, 

Writ  of  error  refused. . 


St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  v.  Jot 

GUNTER. 
Decided  December  15,  1006. 

1. — Shipment  of  Cattle— Market  Yalne — Testimony. 

The  admission  in  evidence  of  a  part  of  an  answer  of  a  witness  concerning 
the  market  value  of  cattle  at  a  certain  time  and  place,  when  the  part  admitted 
is  intelligible,  and  the  purpose  for  which  it  is  admitted  is  stated  by  the  court  at 
the  time,  is  not  prejudicial  error. 

2. — ^Bill  of  Exception — ^Exclnsion  of  Testimony. 

When  a  bill  of  exception  to  the  exclusion  of  testimony  does  not  show  what 
the  testimony  would  have  been,  the  ruling  of  the  court  can  not  be  considered. 

8. — Same— Leading  Questions — ^Discretion  of  Court. 

A  bill  of  exception  which  complains  of  the  ruling  of  the  court  in  permittimg 
plaintiff's  counsel  to  ask  leading  questions  of  his  witness,  but  which  points  out 
no  particular  question,  can  not  be  considered.  In  the  matter  of  leading  questiona 
considerable  discretion  is  vested  in  the  court. 

4. — Testimony — Conclusion  of  Witness. 

It  was  not  error  to  exclude  the  following  question  propounded  to  a  witnesa: 
''Do  you  say  in  this  case  that  your  shipment  was  not  gotten  over  the  road  aa 
soon  as  possible  under  the  circumstances  7"  because  it  called  for  the  opinion  of 
the  witness  on  the  very  issue  the  jury  were  to  determine. 

5. — Market  Value  of  Cattle — Testimony. 

A  witness  who  is  an  experienced  cattleman,  and  acquainted  with  the  cattle 
market  on  the  date  in  question,  can  testify  to  the  market  value  of  a  certain  claaa 
of  cattle  on  said  date. 

6. — Shipment  of  Cattle— Eeasonable  Time. 

It  is  permissible  for  a  witness  to  testify  that  on  previous  occasions  he  had 
shipped  cattle  over  the  same  route  in  a  certain  time. 

7. — Shrinkage  of  Cattle— Opinion  Testimony. 

A  witness  experienced  in  shipping  cattle  to  market  may  testify  as  to  the 
probable  shrinkage  in  cattle  in  a  given  case. 

8. — ^Weight  of  Cattle — ^Proof. 

To  show  how  much  was  received  for  a  shipment  of  cattle,  a  witness  who 
sold  the  cattle,  saw  them  go  on  the  scales  to  be  weighed,  and  a  few  minutea 
afterward  received  the  official  weighmaster's  certificate  of  weights,  and  con- 
summated the  sale  by  them,  may  testify  as  to  the  weight  of  said  cattle. 

9. — ^Impartial  Charge. 

The  court,  after  instructing  the  jury  as  to  plaintiff's  theory  of  the  case,  con- 
tinued:   "So,  of  course,  if  you  should  believe  from  the  evidence  that  the  defend-. 
ant  did  exercise  ordinary  care  to  transport  said  cattle  without  unreasonable 
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delay/'  etc.     Held,  the  expression,  "of  course/'  did  not  indicate  any  disparage- 
ment of  defendant's  defense. 

10. — ^Trainload  of  Cattle— XTnreasonable  Delay. 

Where  there  were  fourteen  carloads  of  plaintiff's  cattle,  and  after  five  hours 
allowed  for  feed  and  rest  they  were  delayed  at  a  station  waiting  for  a  regular 
train  to  take  them  out,  it  was  not  error  for  the  court  to  charge  that  any  delay 
in  the  transportation  of  plaintiff's  cattle  on  account  of  defendant's  regular  train 
for  an  unreasonable  length  of  time  would  not  be  justified  without  some  reason- 
able explanation. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  Thomas  F.  Nash. 

W.  T.  Henry,  for  appellant. — The  testimony  of  a  witness  should  not 
be  admitted  in  a  partial  form  so  that  without  its  connection  it  conveys 
a  different  meaning  to  the  jury  from  that  expressed  by  the  witness.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Gunter,  86  S.  W.  Rep.,  938. 

In  determining  whether  or  not  a  shipment  of  cattle  was  transported 
over  a  railway  line  in  a  reasonable  time,  it  is  not  permissible  to  intro- 
duce evidence  of  general  practice  or  custom  generally  prevailing  among 
railroads,  but  the  inquiry  is,  whether  or  not  the  cattle  were  shipped  a 
reasonable  time  under  all  of  the  facts  and  circumstances  of  the  par- 
ticular case.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rowland,  82  Texas,  166; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Johnson,  92  Texas,  380;  Gulf,  C.  &  F. 
Rv.  Co.  V.  Evansich,  61  Texas,  6;  International  &  G.  N.  Rv.  Co.  v. 
Eason,  35  S.  W.  Rep.,  210. 

It  is  not  permissible  in  an  action  for  delay  to  show  the  time  made 
over  the  route  on  other  isolated  occasions.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Irvine  &  Woods,  73  S.  W.  Rep.,  540 ;  Texas  &  P.  Ry.  Co.  v.  Byers  Bros., 
84  S.  W.  Rep.,  1087 ;  5  Am,  &  Eng.  Ency.  of  Law,  p.  246,  note. 

In  order  to  have  a  legal  right  to  recover  extra  expense  incurred  by 
reason  of  delay  to  a  shipment  of  cattle,  it  must  be  made  to  appear  from 
the  evidence  that  such  expense  was  actually  incurred,  and  that  it  was 
necessary  and  proper  for  the  expense  to  be  incurred.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Gunter,  86  S.  W.  Rep.,  939. 

A  witness  who  did  not  weigh  cattle,  and  who  has  no  personal  knowl- 
edge of  their  actual  weight,  can  not  be  allowed  to  testify  to  the  weight 
of  cattle.  International  &  G.  N.  Ry.  Co.  v.  Startz,  77  S.  W.  Rep.,  1; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Baugh,  42  S.  W.  Rep.,  245. 

Colce  &  Coke  and  Don  A.  Bliss,  for  appellee. — The  trial  court  did  not 
err  in  permitting  the  witness,  Mahar,  to  give  his  opinion  as  to  what  the 
cattle  would  have  sold  for  on  the  market  on  Friday,  December  12,  1902, 
had  they  reached  St.  Louis  on  that  day  in  time  to  have  been  sold,  said 
witness  having  dulv  qualified  himself  to  testify  as  to  this  matter.  Texas 
&  Pae.  Rv.  Co.  v.  Donovan,  86  Texas,  378 ;  Ft.  Worth  &  D.  C.  Ry.  Co. 
V.  Daggett,  27  S.  W.  Rep.,  186;  Houston  &  T.  C.  Ry.  Co.  v.  Williams, 
31  S.  W.  Rep.,  556;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wedel,  42  S.  W.  Rep., 
1030;  Texas  Central  Ry.  Co.  v.  Fisher,  43  S.  W.  Rep.,  584;  Missouri, 
K.  &  T.  Rv.  Co.  V.  Cocreham,  30  S.  W.  Rep.,  1118;  Chicago  &  C.  Ry. 
Co.  V.  Halsell,  81  S.  W.  Rep.,  1241. 
Vol.  XLIV.  Civil— 31. 
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The  testimony  of  the  witness,  Mahar,  that  previous  shipments  of  cattle 
made  by  him  over  appellant's  road  during  the  same  season,  the  last  one 
being  in  November,  1902,  had  gone  through  from  Sherman  to  St.  Lonis 
in  thirty-six  hours,  was  admissible  as  bearing  upon  the  issue  as  to  what 
would  have  been  a  reasonable  time  within  which  the  cattle  should  have 
been  transported  by  appellant,  and  the  trial  court  did  not  err  in  admit- 
ting said  testimony.  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Irvine,  73  S.  W.  Rep., 
540;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Gunter,  86  S.  W.  Rep.,  938. 

The  trial  court  did  not  err  in  admitting  the  testimony  of  the  witness- 
es, Mahar  and  Eaton,  to  the  effect  that  extra  expense  in  the  way  of 
feeding  the  cattle  was  caused  by  appellant's  delay,  it  being  shown  by 
the  testimony  that  said  expense  was  reasonable  and  necessary,  and  the 
court  did  not  err  in  submitting  this  item  of  damage  to  the  jury  in  its 
charge.    Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hume,  87  Texas,  221. 

The  trial  court  did  not  err  in  admitting  the  testimony  of  the  witness, 
Mahar,  as  to  the  loss  in  weight  the  steers  suffered  by  reason  of  their 
being  kept  over  in  St.  Louis  and  then  shipped  on  to  Chicago,  said  wit- 
ness having  shown  that  he  was  duly  qualified  to  express  an  opinion  on 
the  subject,  and  it  being  a  proper  subject  for  expert  testimony.  Pt. 
Worth  &  D.  C.  Ry.  v.  Greathouse,  82  Texas,  104. 

The  trial  court  did  not  err  in  permitting  the  witness,  Eaton,  to  tes- 
tify to  the  weights  of  the  steers  sold  by  him  in  Chicago,  he  having 
testified  that  while  he  did  not  do  the  actual  weighing,  he  saw  the  cattle 
go  on  to  the  scales  to  be  weighed,  and  a  few  minutes  afterward  received 
the  official  weighmaster's  certificate  of  the  weights,  which  weights  were 
accepted  as  the  basis  of  settlement  in  accordance  with  the  sale  he  had 
previously  negotiated,  and  that  before  testifying  he  had  refreshed  his 
memory  as  to  the  weights  by  examining  the  original  scale  tickets, 
which  were  made  at  the  time  in  the  regular  course  of  business,  which 
original  scale  tickets  were  beyond  the  jurisdiction  of  the  court  Said 
testimony  was  at  least  admissible  for  the  purpose  of  showing  how  much 
was  received  for  said  cattle.  Harvey  v.  Edens,  69  Texas,  420;  McBiide 
V.  Willis,  82  Texas,  141 ;  Veck  v.  Holt,  71  Texas,  715 ;  Meyer  v.  Hale, 
23  S.  W.  Rep.,  991 ;  Lewis  v.  San  Antonio,  7  Texas,  288. 

RATNEY,  Chief  Justice. — This  suit  was  brought  by  Jot  Qunter 
against  the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company 
to  recover  damages  caused  to  a  shipment  of  cattle  from  Sherman,  Texas, 
to  East  St.  Louis,  Illinois,  over  the  Texas  &  Pacific  and  Iron  Mountain 
Railways.  The  damages  were  alleged  to  have  been  caused  by  the  unrea- 
sonable delay  in  transporting  and  delivering  said  cattle  at  East  St 
Louis  by  the  Iron  Mountain  Railroad,  which  compelled  the  sale  of 
57  cows  at  East  St.  Louis  at  a  reduced  price  and  the  reshipment  of 
281  steers  to  Chicago,  where  they  were  sold  at  a  reduced  price,  and 
also  incurred  extra  expense  arising  from  defendant's  delay  in  transport- 
ing the  same. 

Defendant  plead  that  by  the  terms  of  the  shipping  contract  it  was 
only  responsible  for  injury  by  reason  of  its  own  default.  That  said  cat- 
tle were  not  to  be  transported  within  any  specified  time,  nor  delivered 
in  time  for  any  particidar  market,  and  it  was  further  provided  that  plain- 
tiff assumed  the  duty  of  looking  after  the  cattle  in  transit.     That  the 
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cattle  were  not  injured  from  any  cause  for  which  defendant  is  re- 
sponsible under  the  terms  of  the  contract.  That  the  cattle  were  trans- 
ported in  a  reasonable  time  and  delivered  to  its  connecting  carrier  at 
St.  Louis,  after  which  it  had  no  connection  with  the  cattle. 

A  trial  resulted  in  a  verdict  and  judgment  for  the  sum  of  $1,200  in 
plaintifiPs  favor,  and  the  railway  company  appeals. 

The  evidence  shows  that  late  on  the  afternoon  of  December  9,  1902, 
plaintiff  shipped  from  Sherman,  Texas,  over  the  Texas  &  Pacific  Bail- 
way  281  steers  and  57  cows,  destined  to  East  St.  Louis,  Illinois.  Said 
cattle  were  delivered  to  the  Iron  Mountain  Railway  Company  at  Texar- 
kana,  Texas,  at  2  a.  m.  of  the  10th  of  December,  and  reached  East 
St,  Ijouis  Friday,  December  12,  1902,  about  5  p.  m.,  after  the  close 
of  the  market  for  that  day.  On  the  next  day,  Saturday  13,  the  market 
had  declined  and  the  cows  were  sold  at  a  loss  of  $2.60  per  head.  There 
was  no  market  for  the  steers  and  to  prevent  further  loss  the  steers  were 
reshipped  to  Chicago,  where  a  better  market  was  anticipated.  The  run 
from  Texarkana  to  St.  Louis  over  defendant's  road  took  about  62  hours 
on  this  occasion,  .when  the  run  from  Sherman  to  East  St.  Louis  could 
reasonably  be  made  in  36  hours  over  the  same  route.  We  therefore  hold 
the  defendant  negligently  failed  to  deliver  the  cattle  in  a  reasonable  time. 
By  reason  of  the  delay  the  cattle  lost  in  weight,  extra  expense  accrued 
and  there  was  a  decline  in  the  market,  from  all  of  which  causes  the  plain- 
tiff was  damaged  in  the  sum  of  $1,200,  the  amount  of  the  verdict  and 
judgment. 

Appellant's  first  assignment  of  error  complains  of  the  admission  of 
the  testimony  of  W.  B.  Eaton,  as  shown  by  its  bill  of  exception,  as 
follows:  "The  witness  was  asked:  'What  was  the  condition  of  said 
cattle  with  reference  to  marketability  at  the  time  they  reached  Chicago? 
Ijet  your  answer  to  this  be  full,  stating  whether  said  cattle  were  in  good 
condition  or  otherwise,  and  in  what  respect?-  Was  there  anything  in 
the  appearance  of  the  cattle  when  they  first  reached  Chicago  to  indi- 
cate that  they  had  been  delayed  in  shipment;  if  so,  what  were  such  indi- 
cations? These  cattle  had  been  shipped  from  near  Sherman,  Texas, 
first  to  St.  Louis  and  then  forwarded  from  St.  Louis  to  Chicago.  State 
whether  there  would  have  been  any  difference  in  the  market  value  of 
said  cattle  in  Chicago  at  the  time  they  were  sold  if  they  had  been  shipped 
direct  from  Sherman,  Texas,  to  Chicago  without  being  stopped  over  in 
St.  Louis  and  then  reshipped  to  Chicago,  and  if  they  had  been  shipped 
to  St.  Louis  first  and  then  reshipped  from  that  point  to  Chicago.  If 
you  say  th^re  was  such  a  difference,  then  state  what  would  cause  such  a 
difference  ?  What  is  a  reasonable  time  within  which  cattle  could  at  said 
period  be  shipped  from  Sherman,  Texas,  to  Chicago?  What  effect  does 
delay  in  transporting  cattle  by  railroad  have  upon  the  market  value  of 
cattle  in  Chicago,  and  what  effect  did  such  delay  have  upon  such  mar- 
ket value  at  said  time?.  Did  at  said  time  a  delay  of  one,  two  or  three 
days  in  the  transportation  of  such  cattle  have  any  effect  upon  their  mar- 
ket value  in  the  city  of  Chicago,  at  said  time;  if  so,  how  much? "  The 
latter  part  of  the  answer  of  the  witness  to  the  question  as  contained  in 
his  deposition  was :  'TTes,  such  a  delay  as  you  speak  of  depreciated  the 
market  value  of  said  cattle  for  the  reasons  given  and  on  account  of  the 
decline  in  the  market  from  40  to  50  cents  per  hundred  pounds?'*    The 
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appellant  objected  to  this  answer  on  the  ground  that  the  estimate  of  the 
damage  contemplated  a  direct  trip  from  Sherman  on  to  Chicago,  ndiich 
was  not  within  the  contemplation  of  the  contract  of  shipment,  which 
objection  was  sustained  by  the  court  by  eliminating  a  portion  of  the 
sentence,  and  permitting  the  balance  to  be  read  to  tibe  jury  as  follows: 
"And  on  account  of  the  decline  in  the  market  from  40  to  50  cents  per 
hundred  pounds.^'  The  appellant  objected  and  excepted  to  the  action 
of  the  court  in  permitting  the  answer  to  go  to  the  jury  in  its  partial 
and  garbled  fonn. 

The  proposition  submitted  is  that  "the  testimony  of  a  witness  should 
not  be  admitted  in  a  partial  form,  so  that  without  its  connection  it 
conveys  a  different  meaning  to  the  jury  from  that  expressed  by  the  wit- 
ness." 

When  the  testimony  was  admitted  the  court  stated  in  the  presence 
of  the  jury,  "I  imderstand  that  portion  of  the  deposition,  as  here  used, 
is  for  the  purpose  of  showing  a  decline  in  the  market  at  that  time,  and 
for  that  purpose  it  is  admissible."  There  was  other  evidence  showing 
a  decline  in  the  market,  which  was  uncontradicted,  and  the  court  in- 
structed the  jury  to  the  effect  that  defendant  would  not  be  responsible 
for  any  loss  in  the  Chicago  market  by  reason  of  the  cattle  not  arriving 
in  time  for  the  morning  market  instead  of  at  noon  on  December  15. 
If  it  can  be  said  it  was  error  to  admit  said  testimony,  under  the  cir- 
cumstances, it  is  not  probable  that  any  injury  resulted  therefrom  to 
appellant,  but  we  are  not  prepared  to  say  that  there  was  error. 

Appellant  complains  of  the  ruling  of  the  court  in  not  permitting  ap- 
pellee's witness,  W.  S.  Mahar  to  answer  the  following  question:  *T^f 
the  stenographer's  report  of  your  testimony  on  the  former  trial  shows 
that  3'ou  testified  to  no  delays  between  Poplar  Bluff  and  De  Soto  on  the 
former  trial  of  the  case,  would  you  stand  corrected  in  your  testimony  ?" 
and  presents  the  following  proposition:  "On  cross-examination  it  is 
permissible  to  show  by  a  witness  that  he  had  testified  differently  on  a 
former  occasion  and  that  his  former  testimony  was  correct.*'  The  wit- 
ness had  previously  stated  that  on  the  former  trial  he  had  said  there  was 
no  delay  between  Poplar  Bluff  and  De  Soto,  which  is  a  contradiction  in 
his  evidence.  The  bill  of  exception  does  not  show  what  his  answer  would 
have  been  as  to  whether  the  former  or  last  statement  was  correct,  and 
we  are  therefore  unable  to  say  that  appellant  was  injured  by  the  court's 
ruling  and  the  assignment  is  overruled. 

The  assignment  ttiat  the  court  erred  in  allowing  appellee's  counsel  to 
propound  leading  questions  to  witness  Mahar,  regarding  his  knowledge 
as  to  the  market  price  of  cattle  at  the  National  Stock  Yards  on  De- 
cember 12,  1902,  will  not  be  sustained.  There  is  no  particular  ques- 
tion pointed  out  by  the  bill  of  exception  as  leading.  By  reference  to  the 
record  we  find  that  a  number  of  questions  were  asked  that  were  probably 
endeavoring  to  get  the  witness  to  testify  as  to  his  knowledge  of  the 
market  quotation  of  that  date,  and  various  objections  by  appellant's 
counsel,  but  when  the  record  as  to  proceedings  had  in  this  matter  is 
dulv  considered  we  do  not  think  the  court  exceeded  his  discretion  in  the 
premises. 

Witness  Mahar  was  permitted,  over  appellant's  objection,  to  testify 
that  the  general  rule  of  railroads  was  to  transport  cattle  as  quickly  as 
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possible.  We  see  no  error  in  this.  We  think  such  a  rule  commendable. 
Besides,  it  is  the  duty  of  railroads  to  expedite  such  shipments,  and  we 
are  unable  to  see  what  injury  resulted  to  appellant  by  the  admission  of 
said  testimony. 

The  court  did  not  err  in  not  permitting  witness  Mahar  to  answer  the 
question :  '^Do  you  say  in  this  case  that  your  shipment  was  not  gotten 
over  the  road  as  soon  as  possible  under  the  circumstances?"  Such  tes- 
timony was  improper  as  it  was  the  issue  the  jury  were  impaneled  to 
determine,  and  witness'  opinion  on  that  matter  was  not  legitimate. 

Nor  did  the  court  err  in  permitting  the  witness  Mahar  to  give  his 
opinion  as  to  what  the  cattle  would  have  sold  for  on  the  market  at  East 
St.  Louis  on  December  12,  had  they  arrived  there  in  time  for  that  market. 
The  witness  had  shown  that  he  was  an  experienced  cattle  man,  was  fa^ 
miliar  with  this  class  of  cattle  and  knew  the  market  price  on  that  date 
at  East  St.  Louis. 

It  was  not  error  for  the  court  to  allow  witness  Mahar  to  testify  that 
on  previous  occasions  he  had  made  shipments  of  cattle  over  this  same 
route  and  the  time  consumed  was  36  hours.  If  thefe  was  any  reason 
why  the  road  did  not  make  this  trip  within  a  reasonable  time  it  should 
have  shown  it.  It  was  a  pertinent  inquiry  what  a  reasonable  time  was 
for  making  the  trip. 

The  testimony  of  witness  Mahar  is  to  the  effect  that  the  shipment 
stopped  at  some  station  and  he  went  to  the  office  of  the  company  and 
inquired  for  the  agent,  and  a  party  said:  "I  am  the  agent,  what  will 
you  have?"  He  then  complained  of  the  delay,  and  was  told  that  he 
could  get  out  as  soon  as  possible,  but  the  passenger  train  was  coming 
and  he  had  to  wait  until  the  passenger  train  came  in.  The  objection  to 
the  detailing  of  this  conversation  is  that  to  bind  the  principal  by  the 
statements  and  declarations  of  an  agent  his  authority  must  be  shown. 
We  accept  this  as  a  correct  proposition  of  law,  but  whether  or  not  the 
agent  was  authorized  to  make  such  statements  their  admission  was  harm- 
less, as  the  train  was  delayed,  as  shown  by  Mahar,  until  the  passenger 
train  came  in. 

The  twelfth,  thirteenth,  fourteenth  and  fifteenth  assignments  relate 
to  the  admission  of  testimony  to  the  effect  that  extra  expense  was  caused 
by  the  delay  for  feed  between  East  St.  Louis  and  Chicago  and  at  Chi- 
cago. And  also  relate  to  the  charge  of  the  court  on  this  subject.  The 
contention  is  that  there  was  no  proof  that  said  expenses  were  reasonable 
or  necessary.  There  was  no  error  in  allowing  the  testimony  and  it  was 
suflBcient  to  authorize  the  court's  charge  to  the  jury  for  their  considera- 
tion.    (Gulf,  C.  &  S.  F.  By.  Co.  v.  Hume,  87  Texas,  221.) 

The  evidence  showing  that  Mahar  was  an  experienced  cattleman, 
having  engaged  in  shipping  cattle  to  St.  Louis  and  Chicago  for  years, 
it  was  not  error  to  allow  him  to  testify  as  to  his  opinion  what  loss  in 
weight  the  said  steers  would  suffer  by  reason  of  the  delay  in  St.  Ijouis 
and  shipping  them  to  Chicago.  Ft.  Worth  &  D.  C.  By.  Co.  v.  Great- 
house,  82  Texas,  104. 

No  injury  resulted  to  appellant  by  the  admission  of  the  testimony  of 
Eaton  as  to  the  weight  of  the  cattle  sold  by  him  in  Chicago.  He  saw 
the  cattle  go  on  the  scales  to  be  weighed,  and  a  few  minutes  after  re- 
ceived the  official  weighmaster^s  certificate  of  the  weights  which  were 
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accepted  as  the  basis  of  settlement  in  accordance  with  the  sale  hie  had 
previously  negotiated,  and  before  testifying  he  had  refreshed  his  memory 
as  to  weights  by  examining  the  original  oflScial  sale  tickets  made  at  the 
time  of  sale  in  the  regular  course  of  business,  which  tickets  were  beyond 
the  jurisdiction  of  the  court  The  evidence  was  admissible  to  show  how 
much  was  received  for  the  cattle.  Besides,  the  official  weighmaster, 
Kinzie,  who  weighed  the  cattle,  testified  to  these  weights  and  there  was 
no  contradictorv  testimony.  (Ft.  Worth  &  D.  C.  By.  Co.  v.  Greathouse, 
82  Texas,  10 1 ;  Missouri,  K.  &  T.  Ey.  Co.  v.  Dilworth,  67  S.  W.  Sep.,  88.) 

The  court  in  the  third  paragraph  of  its  charge  used  the  foUowing 
language :  "So,  of  course,  if  you  diould  believe  from  the  evidence  thsi 
the  defendant  did  exercise  ordinary  care  to  transport  said  cattle  from 
Texarkana  to  the  city  of  St.  Louis,  without  unreasonable  delay;  or  if 
you  believe  from  the  evidence  that  plaintiff  sold  his  said  cattle  for  as 
much  as  he  would  have  sold  the  same  for  had  there  been  no  delav,  if 
you  find  that  there  was  an  unusual  delay  in  the  said  transportation  of 
said  cattle,  vou  will  find  for  the  defendant." 

The  court  in  the  first  and  second  paragraphs  just  preceding  this 
paragraph  had  instructed  the  jury  plaintiff's  theory,  and  if  they  so 
found  to  find  for  plaintiff,  and  then  followed  with  paragraph  three, 
here  complained  of.  Appellant's  contention  is  that:  "The  court,  in 
stating  the  defendant's  theory  of  defense  in  the  case,  should  not  state  the 
same  in  such  a  manner  as  to  convey  to  the  jury  that  the  court  does  not 
consider  the  defendant's  position  as  of  equal  weight  with  the  position 
of  plaintiff  in  the  case."  In  argument  counsel  insists  that  by  the  use 
of  the  term  "of  course"  the  court  indicated  to  the  jury  in  a  disparaging 
way  the  defense  of  defendant  as  embodied  in  said  paragraph.  We  do 
not  assent  to  this  view.  If  judgment  had  gone  against  plaintiff  he  could 
as  well  have  contended  that  the  expression  "of  course"  was  emphasizing 
the  defense  to  his  detriment. 

Paragraph  six  of  the  court's  charge  reads:  "It  was  the  duty  of  the 
defendant  not  to  keep  plaintiff's  cattle  confined  in  its  cars  for  a  longer 
period  than  28  consecutive  hours,  without  unloading  the  same  for  rest 
and  watering  and  feeding  and  to  allow  them  to  remain  so  unloaded  for 
a  period  of  at  least  five  consecutive  hours.  So,  you  can  not  chai^ 
against  the  defendant  any  delay  in  the  transportation  of  plaintiff's  cattle 
that  may  have  been  caused  by  a  compliance  by  the  defendant  with  this 
duty.  But  if  vou  believe  from  the  evidence  that  the  defendant  delayed 
the  transportation  of  plaintiff's  cattle  for  a  longer  period  than  was 
reasonably  required  to  unload  said  cattle,  allow  them  five  hours  for  rest, 
feed  and  water  and  to  reload  them:  and  that  such  delay  over  and  above 
such  period  was  unreasonable  under  the  circumstances,  then  the  defend- 
ant would  not  be  justifiable  in  so  delaying  the  transportation  of  said 
cattle."  Appellant  complains  of  the  latter  part  of  said  charge  as  an 
instruction,  "that  as  a  matter  of  law  the  company  should  not  permit 
them  to  remain  in  the  pens  when  unloaded  for  a  longer  period  than 
five  hours."  This  construction  of  the  charge  we  do  not  believe  is 
warranted.  The  charge  distinctly  says  that  to  justify  the  defendant 
in  the  delay  over  and  above  the  period  of  five  hours  it  must  be  reason- 
able under  the  circumstances.     This  we  understand  is  what  the  law 
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requires  of  the  defendant,  that  is  to  not  unreasonably  delay  the  ship- 
ment of  cattle. 

The  following  paragraph  of  the  court^s  charge  is  assigned  as  error: 
^TTou  are  further  instructed  in  this  connection  that  any  delay  in  the 
transportation  of  plaintiflf^s  cattle  on  account  of  the  defendant's  regular 
train  for  an  unreasonable  length  of  time  would  not  be  justifiable  without 
some  reasonable  explanation  for  the  same.''  The  contention  is  that 
it  is  on  the  weight  of  the  evidence  and  emphasizes  certain  facts.  Under 
the  circumstances  of  this  case  we  do  not  think  this  charge  reversible  error. 
The  proof  shows  that  the  cattle  were  unreasonably  delayed  at  Little 
Rock  over  the  five  hours  allowed  for  feed  and  rest  and  the  excuse  offered 
by  the  railway  company  was  that  there  was  no  regular  train  going  out 
and  that  the  cattle  were  kept  waiting  for  a  train.  There  were  fourteen 
ear.  loads  of  appellee's  cattle.  We  think  the  charge  under  the  facts 
was  proper. 

Some  of  appellant's  assignments  complain  of  the  court's  charge  relative 
to  the  law  as  to  the  damage  that  resulted  to  the  cattle  in  the  reshipment 
of  the  cattle  from  East  St.  Louis  to  Chicago.  These  charges  conform 
to  the  rules  expressed  by  Justice  Pisher  in  his  opinion  on  a  former 
appeal  of  this  case,  86  S.  W.  Bep.,  939,  which  we  think  state  the  correct 
principles. 

The  other  assignments  not  discussed  have  been  carefully  considered 
and  in  our  opinion  none  show  error. 

The  evidence  shows  unreasonable  delay  on  the  part  of  defendant  in 
transporting  the  cattle,  and  no  reversible  error  having  been  committed 
on  the  trial  the  judgment  is  afBrmed. 

Afflrmed. 

ON  REHEARING. 

Counsel  for  appellant  in  the  motion  for  rehearing  has  called  our  at- 
tention to  an  incorrect  statement  of  fact  in  our  opinion  made  by  the 
writer  unintentionally  in  discussing  the  second  assignment  of  error, 
relating  to  the  ruling  of  the  trial  court  in  not  permitting  the  witness 
Mahar  to  answer  the  question  therein  stated.  It  was  stated  in  the 
opinion  that  said  "witness  had  previously  stated  that  on  the  former 
trial  he  had  said  there  was  no  delay  between  Poplar  Bluflf  and  DeSoto." 
This  is  incorrect.  The  fact  is  the  witness  had  previously  testified  on  the 
last  trial  that  on  the  former  trial  there  had  been  a  delay  between  Poplar 
Bluflf  and  DeSoto.  But,  notwithstanding  this  misconception  of  fact,  we 
are  still  of  the  opinion  that  the  ruling  of  the  court  is  not  reversible 
error.  There  is  no  evidence  in  the  record  referred  to  bv  counsel,  or  that 
we  have  been  able  to  find,  that  shows  how  he  testified  on  a  former  trial, 
except  his  own,  which  was  that  he  had  stated  there  was  delay.  It  seems 
to  us  immaterial  how  he  answered  the  question  propounded,  whether  in 
the  aflSrmative  or  in  the  negative,  it  would  not  have  shown  a  discrepancy 
in  his  statements.  In  the  absence  of  testimony  showing  that  his  last 
testimony  was  different  from  that  on  the  former  trial,  we  think  the  ex- 
elusion  of  said  testimony  was  harmless.    Motion  for  rehearing  overruled. 

Overruled. 

Writ  of  error  refused. 
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W.  R.  Morris  and  Company  v.  Southern  Shoe  Company. 

Decided  December  16,  1906. 

1. — ^Trial  of  the  Right  of  Property — ^Execution  of  Contract — Proof. 

In  a  suit  for  the  trial  of  the  right  of  property  the  court  admitted  in  eTi— 
dence,  without  proof  of  its  execution,  a  contract  between  the  claimant  of  ih» 
property  and  the  purchaser,  in  which  it  was  stipulated  that  the  title  in  the  prop- 
erty should  remain  in  the  claimant  until  the  goods  were  paid  for.    Held,  error. 

8. — Bepoiition — ^Failure  to  Answer  in  DetalL 

Failure  of  a  witness  to  answer  in  detail  and  specifically  a  cross  interroga* 
tory,  the  evidence  being  material,  is  cause  for  suppressing  the  deposition;  and 
this  whether  or  not  the  witness  intended  to  evade  the  answer. 

8. — ^Deposition — ^Lost   Exhibit — Copy. 

An  original  bill  of  lading  attached  as  an  exhibit  to  a  deposition  became  de- 
tached and  lost.  Held,  a  copy  of  such  bill  of  lading  was  not  admissible  in  evi- 
dence without  proving  its  execution  or  showing  that  the  deposition  had  been 
duly  substituted. 

Appeal  from  the  County  Court  of  Johnson  County.  Tried  below 
before  Hon.  J.  D.  Goldsmith. 

Bledsoe  &  Bledsoe  and  H.  P.  Brown,  for  appellants. — ^Before  the  con- 
tract alleged  to  have  been  executed  by  S.  Schwartz  with  the  Southern 
Shoe  Company  was  admissible  in  evidence  it  was  incumbent  upon  the 
Southern  Shoe  Company  to  prove  the  execution  of  said  contract  by  the 
said  S.  Schwartz.  Sanger  v.  Jesse  French  Piano  Co.,  52  S.  W.  Rep., 
621-622;  Western  U.  Tel.  Co.  v.  Bertram,  1  Texas  App.  Civ.,  654; 
Dennis  v.  Sanger,  39  S.  W.  Rep.,  997 ;  Staples  v.  Word,  48  S.  W.  Rep., 
751;  Ballard  v.  Perry,  28  Texas,  366;  Kennedy  v.  TJpshaw,  64  Texas, 
419. 

The  court  erred  in  overruling  and  in  not  sustaining  defendant's 
motion  to  quash,  and  in  not  quashing  the  deposition  of  the  witness  H.  L. 
Willis.  New  York,  T.  &  M.  Ry.  Co.  v.  Green,  90  Texas,  261-263; 
Houston  &  T.  C.  Ry.  Co.  v.  Shirley,  54  Texas,  125;  Lee  v.  Stowe,  57 
Texas,  450 ;  Coleman  v.  Colgate,  69  Texas,  88 ;  Texas  &  N.  0.  Ry.  Co. 
V.  Crowder,  70  Texas,  222. 

The  court  erred  in  admitting  in  evidence  the  purported  copy  of 
"Exhibit  B"  to  the  deposition  of  the  witness  Kennedy.  Wade  v.  Work, 
13  Texas,  483 ;  Low  v.  Tandv,  70  Texas,  749 ;  Harrison  v.  Hawlev,  26 
S.  W.  Rep.,  765 ;  Watson  v.  Winston,  43  S.  W.  Rep.,  852. 

RAINEY,  Chief  Justice. — This  is  an  action  for  the  trial  of  the 
right  of  propeiiiy.  Appellee  sued  one  Stichler  to  recover  240  pairs  of 
shoes,  which  were  sequestered  by  appellee,  and  appellants  filed  a  claim- 
ants oath  and  bond,  claiming  the  shoes  as  their  property.  Issues  were 
tendered  by  the  Southern  Shoe  Company,  appellee  herein,  in  which  ap- 
pellee claims  the  ownership  of  said  shoes  by  virtue  of  a  contract  with  one 
Schwartz,  bv  the  terms  of  which  the  shoes  were  turned  over  to  said 
Schwartz  as  bailee,  he  to  hold  the  same  subject  to  appellee's  order  and 
not  sell  the  same  until  paid  for.  That  Schwartz  never  paid  for  said  shoes 
but  frandulcntly  disposed  of  them  to  defraud  the  appellee. 
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Appellants  answered  that  they  bought  the  shoes  paying  value  therefor 
without  notice  or  knowledge  of  the  fraud  of  Schwartz,  and  that  they 
are  the  bona  fide  owners  of  same. 

The  court  admitted,  over  appellants'  objections,  the  contract  pur- 
ported to  have  been  entered  into  between  appellee  and  Schwartz.  Ap- 
pellants' bill  of  exception  shows  the  contract,  the  grounds  of  objections 
to  its  introduction  and  the  testimony  given  to  show  its  execution.  Said 
bill  is  as  follows: 

'TBe  it  remembered  that  on  the  trial  of  the  above  stated  and  numbered 
cause,  the  defendant  offered  in  evidence  a  contract  purporting  to  have 
been  signed  by  S.  Schwartz,  ordering  a  lot  of  shoes,  which  said  contract 
is  as  follows: 

"  ^June  24,  1898. 

^'*I  (or  we),  the  undersigned,  hereby  order  the  goods  and  merchan- 
dise as  appears  in  the  list  below,  and  at  the  prices  named,  and  direct 

that  the  same  be  shipped  to  S.  Schwartz  at  Waxahachie, Insure 

and  ship  on  or  about  September  20. 

"'This  order  is  made  subject  to  the  printed  'Terms  and  Conditions' 

herein,  which  I  (or  we)  accept,  and  attest  by signature  on  the 

bottom  of  this  order. 

«  'Notice. — Our  agents  are  not  authorized  to  collect,  unless  on  written 
authority  from  us. 

Southern  Shoe  Company,  Waco,  Texas. 

Wholesalers  and  Manufacturers.' 


Order  No.  149. 

"  'Terms  and  Conditions. — It  is  expressly  understood  that  this  bill 
of  goods  is  to  be  paid  for,  cash,  on  receipt  of  same  and  payment  for 
goods  to  be  made  at  the  ofBce  of  Southern  Shoe  Company,  Waco.  That 
the  undersigned  may  have  the  right  to  take  said  goods  into  his  or  their 
storehouse  for  inspection,  but  that  undersigned  are  expressly  prohibited 
from  selling  or  offering  for  sale  any  of  the  goods  herein  ordered,  imless 
he  or  they  have  first  paid  for  same,  but  shall  hold  said  goods  as  bailee 
of  Southern  Shoe  Company,  free  from  all  charges,  packed  and  subject 
to  the  onier  of  Southern  Shoe  Company.  And  it  is  further  agreed  that 
should  the  undersigned  fail  or  refuse  to  accept  the  goods  herein  ordered 
and  pay  for. same,  on  the  terms  and  conditions  above  stipulated  then 
said  Southern  Shoe  Company  are  authorized  to  take  charge  of  said  goods 
and  sell  the  same  within  a  reasonable  time  at  private  sale,  for  cash,  and 
should  there  be  any  loss  by  reason  of  such  sale,  then  the  undersigned 
agrees  that  the  same  shall  become  due  as  liquidated  damages,  and  pay- 
able at  Waco,  Texas,  and  if  same  is  placed  in  the  hands  of  an  attorney  for 
collection,  undersigned  further  agree  to  pay  ten  percent  attorney's  fee 
for  collection.  Southern  Shoe  Company  are  not  to  be  held  responsible 
for  delays  which  may  be  caused  by  strikes  or  other  matter  beyond  their 
control. "  This  order  is  subject  to  approval  of  Southern  Shoe  Company.' " 

Here  follows  in  said  contract  a  large  itemized  list  of  shoes,  and  at 
the  end,  the  following  signature,  to  wit: 

"Signature  of  purchaser,  S.  Schwartz." 
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^The  defendant  objected  to  the  introduction  of  said  contract  on  the 
following  grounds:  Ist.  Because  it  was  not  shown  and  there  was 
no  testimony  showing  that  said  contract  was  signed  by  S.  Schwartz. 
2d.  Because  there  was  no  evidence  that  S.  Schwartz  whose  name  pur- 
ported to  be  signed  to  said  contract  ever  signed  the  same,  or  authorized 
his  name  to  be  signed  thereto.  3d.  Because  there  was  no  proof  of  the 
authenticity  of  the  signature  of  said  S.  Schwartz  to  said  contract,  or 
that  same  was  the  contract  of  S.  Schwartz.  4th.  Because  it  was  not 
shown  that  said  contract  was  executed  bv  said  S.  Schwartz,  or  anv  one 
authorized  by  him. 

,  "In  this  connection  the  witness  F.  C.  Conner  testified:  ^  do  not 
know  S.  Schwartz  of  Waxahachie  personally,  but  had  correspondence 
with  him  through  the  mails.  I  do  not  know  that  I  am  familiar  with  S. 
Schwartz's  signature.  I  never  saw  him  write  any  himself.  I  have  had 
business  dealings  with  a  man  who  signed  himself  as  and  purported  to  be 
S.'  Schwartz.  1  addressed  letters  to  S.  Schwartz  and  received  replies 
thereto  signed  S.  Schwartz.'  The  court  overruled  the  objections  above 
stated  of  the  defendant  to  the  introduction  of  said  contract,  and  per- 
mitted said  contract  to  be  read  to  the  jury  to  which  the  defendant  then 
and  there  excepted,  and  here  and  now  presents  this  his  bill  of  exception 
and  asks  that  the  same  be  approved  and  signed  by  the  court,  which  is 
accordingly  done. 

"Examined,  approved  and  ordered  filed  as  a  part  of  the  record  in  this 
case. 

J.  D.  Goldsmith,  Countv  Judere/' 

The  court  erred  in  admitting  said  instrument  as  the  evidence  was  not 
sufficient  to  prove  its  execution,  which  was  necessary.  (Sanger  v.  Piano 
Company,  52  S.  W.  Eep.,  621.) 

The  overruling  of  appellant's  motion  to  quash  the  depositions  of  ap- 
pellee's witness,  II.  L.  Willis,  is  assigned  as  error.  Willis'  answer  to 
cross  interrogatory  2  does  not  specifically  answer  the  interrogatory,  and 
his  ansv/er  to  cross  interrogatory  7  does  not  state  in  detail,  as  the  inter- 
rogatory required,  what  he  knew  of  his  own  knowledge,  what  he  learned 
from  his  books  and  what  he  learned  from  his  driver.  The  probative 
force  of  his  evidence  depended  upon  what  he  knew  himself,  and  that 
part  that  was  hearsay  was  not  legitimate,  and  the  appellants  were  en- 
titled to  have  direct  answers  to  these  interrogatories  as  far  as  could 
be  given,  and  it  is  immaterial  whether  or  not  the  witness  intended  to 
evade  answering  the  interrogatories.  The  evidence  sought  to  be  elicited 
by  said  interrogatories  was  material,  and  the  failure  to  answer  them 
renders  the  depositions  incompetent  on  motion  to  suppress  and  the 
motion  should  have  been  sustained.  (New  York,  T.  &  M.  Kv.  Co.  v. 
Green,  90  Texas,  257-263.) 

The  court  erred  in  admitting  a  copy  of  a  freight  bill,  as  shown  by  tlie 
following  bill  of  exception: 

"Be  it  remembered  that  on  the  trial  of  the  above  stvled  and  numbered 
cause,  at  a  regular  term  of  said  court,  to  wit,  on  the  5th  day  of  October, 
1905,  the  plaintiffs  were  offering  in  evidence  the  depositions  of  J.  C, 
Kennedy,  taken  before  C.  M.  Supple  on  December  14,  1900,  and  therein 
had  propounded  to  him,  the  said  Kennedy,  among  other  things,  the  fol- 
lowing portion  of  interrogatory  number  2 :    'State  whether  or  not  there 
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is  among  the  records  of  your  railway  company  a  freight  bill  number 
27105  to  S.  Schwartz,  Waxahachie,  Texas,  for  9  packages  of  shoes  and 
shirts  one  package  to  follow,  of  date  October  20,  1898?'  If  yes,  then 
attach  same  to  your  deposition  in  answer  to  this  interrogatory  and  mark 
it  'Exhibit  B/  To  which  said  interrogatory  the  said  witness  had  ans- 
wered as  follows :  'Yes,  there  is  such  a  freight  bill  among  the  records 
of  the  Central  Texas  &  Northwestern  Eailway  Company.  I  have  handed 
this  freight  bill  to  the  notary  public  and  have  marked  it  Exhibit  B,  and 
have  requested  the  notary  taking  my  deposition  to  whom  I  handed  same 
to  attach  same  to  my  deposition  and  make  same  a  part  of  my  deposition, 
which  he  did.  The  use  and  purpose  of  a  freight  or  expense  bill  is  a 
record  of  all  freight  arriving  at  a  particular  place  and  such  bills  are  a 
receipt  to  the  railway  company  from  the  consignee  of  freight  delivered. 
Eagle  &  Company  received  this  freight  bill,  who  were  then  and  have  been 
since,  draymen  at  Waxahachie.  Eagle  &  Company  did  the  draying  for 
S.  Schwartz  during  the  fall  of  1898,  and  were  authorized  by  S.  Schwartz 
to  receive  his,  Schwartz's  freight  from  said  railway  company.'  That 
when  said  answer  as  above  was  read  to  the  jury  said  freight  bill  testified 
to  as  being  a  part  thereof  and  marked  'Exhibit  B'  was  not  attached 
thereto,  and  the  plaintiff  thereupon  offered  in  evidence  the  following 
purported  copy  of  said  freight  bill:  'Exhibit  B.  Houston,  Texas, 
Texas  Central  freight  bill  No.  27105.  Issued  to  Waxahachie,  Texas,  to 
S.  Schwartz  for  9  packages  of  shoes  and  shirts.  One  to  follow.  Dated 
October  20,  1898.  Received  by  Eagle  &  Company  for  S.  Schwartz.' 
To  which  purported  copy  of  said  exhibit  and  its  introduction  in  evidence 
the  defendant  then  and  there  objected  for  the  following  reasons:  Be- 
cause said  copy  is  not  shown  to  be  a  true  copy  of  said  original  bill.  Be- 
cause the  loss  of  said  original  freight  bill  is  not  shown  and  there  is 
nothing  to  show  that  said  original  freight  bill  could  not  be  found  by  the 
use  of  ordinary  diligence.  Because  said  purported  copy  has  never  been 
substituted  as  is  provided  by  law  for  the  substitution  of  lost  papers. 
Which  objections  were  by  the  court  overruled  and  plaintiffs  were  per- 
mitted to  read  said  purported  copy  of  said  freight  bill  in  evidence  before 
the  jury,  to  which  action  and  ruling  of  the  court  the  defendant  then  and 
there  excepted  and  now  presents  this  bill  of  exception  and  requests  that 
same  be  signed  and  filed  as  a  part  of  the  record  in  this  case,  which  is 
accordingly  done. 

"Examined,  approved  and  ordered  filed  as  a  part  of  the  record  in 
this  case. 

J.  D.  Goldsmith,  County  Judge." 

The  following  was  appended  to  the  bill  but  was  not  signed  by  the 
judge,  to  wit :  "Explanation. — At  a  former  term  of  this  court  the  entire 
deposition  of  J.  C.  Kennedy  was  substituted  by  plaintiff  together  with 
the  exhibits.  After  the  substitution  had  been  made  the  lost  depositions 
were  found.  The  exhibit  introduced  in  evidence  was  not  found  in  the 
deposition  of  Kennedy  when  the  deposition  was  found.  The  court  ad- 
mitted the  substituted  exhibit  because  it  had  been  substituted  at  a 
previous  term  of  this  court,  under  allegations  that  it  had  been  lost, 
etc.,  and  under  proof  of  loss  of  original."  • 

In  order  for  the  copy  of  the  bill  of  lading  to  be  admissible  it  was 
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necessary  to  prove  its  execution,  or  show  that  it  had  been  duly  sub- 
stituted. The  explanation  appended  to  the  bill  of  exceptions  not  having 
been  signed  by  the  judge  is  of  no  force,  and  the  statement  therein  that 
the  original  bill  of  ladiig  had  been  lost  and  this  was  a  substituted  copy 
can  not  be  considered. 

The  assignments  of  error  complaining  of  the  court's  charge  relative 
to  the  contract  between  the  appellee  and  Schwartz  will  not  probably  arise 
on  another  trial,  as  they  were  predicated  upon  said  contract  being  right- 
fully admitted. 

If  said  contract  is  duly  established  then  the  result  of  the  suit  will 
depend  upon  the  bona  fides  of  appellants'  purchase. 

For  the  errors  stated,  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


C.  P.  Haynes  v.  State  of  Texas. 

Decided  December  16,  1900. 

1. — Tax  Lien — Foreclosure — ^Pleading — Description. 

In  a  suit  to  foreclose  a  tax  lien  the  petition  described  the  property  as  'lot 
No.  4,  block  L,  of  Cockrell's  Fairland  Addition  to  the  City  of  Dallas,  Texas,  as 
the  same  appears  on  the  map  thereof  on  record  in  the  office  of  the  county  cleric 
of  Dallas  county,  Texas,  in  volume  142,  page  382,  records  of  Dallas  county, 
Texas,  to  which  reference  is  hereby  made."  Held,  siifficient  as  against  a  general 
and  special  demurrer.  When  the  description  given  in  the  assessment  of  prop- 
erty for  taxes  is  such  that,  by  applying  it  to  the  land,  it  can  be  identified,  it  is 
a  substantial  compliance  with  the  requirements  of  the  statute,  and  is  sufficient. 

2. — Same— Description  in  Tax  Rolls — ^Articles  5111  and  5119,  Eevised  Stat- 
utes, Construed. 

Article  5119,  Eevised  Statutes,  has  reference  more  particularly  to  acreage 
property,  and  should  not  be  made  to  control  article  6111  in  assessing  properly 
which  has  been  laid  out  into  lots  and  blocks  and  made  an  addition  to  a  city  or 
town.  The  omission,  therefore,  from  the  tax  rolls  of  the  abstract,  certificate 
and  survey  number,  etc.,  is  immaterial  in  the  case  of  city  property  if  the  descrip- 
tion otherwise  furnishes  the  means  by  which  the  property  can  be  identified  from 
the  description  itself,  or  by  the  use  of  extrinsic  evidence.  A  more  liberal  role 
applies  under  the  present  procedure  for  the  collection  of  taxes  than  under 
the  former. 

3. — ^ITnrendered  Property — ^Duty  of  Assessor — Statute  Construed. 

The  failure  of  the  assessor  to  prepare  a  list  of  unrendered  property  and  to 
submit  such  list  to  the  Board  of  Equalization  for  its  approval,  as  required  by  the 
statute,  did  not  of  itself  render  the  assessment  of  sucn  property  void  where  the 
property  was  placed  on  the  tax  rolls  by  the  assessor  and  sucn  rolls  examined  and 
approved  by  the  Board  of  Equalization.  The  provisions  of  the  statute  in  this 
respect  are  directory,  and  in  order  for  a  taxpayer  to  take  advantage  of  such 
failure  he  must  show  that  he  has  been  injured  by  the  omission. 

4. — Same — ^Innocent  Purchaser. 

Where  the  description  of  the  property  on  the  tax  rolls  is  sufficient  to  iden— 
tify  the  same,  and  the  delinquent  rolls  show  that  the  taxes  have  not  been  paidy- 
a  purchaser  of  such  property  can  not  claim  to  be  an  innocent  purchaser. 

5. — ^Assessment — ^Validating  Statute. 

Chapter  7,  title  130,  of  the  Acts  of  the  Twenty-ninth  Legislature  (Goieral 
Laws  of  1905,  p.  318),  validating  defective  assessments,  is  not  retroactive  nor  in 
violation  of  sections  16  and  19  of  article  1  of  the  Constitution. 
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Appeal  from  the  District  Court  of  Dallas  Countv.  Tried  below  before 
Hon.  Thos.  F.  Nash. 

C.  P.  Haynes,  in  pro  per. — The  exceptions  to  the  petition  should  have 
been  sustained.  It  appears  from  said  petition  and  schedule  thereto  at- 
tached that  the  description  of  the  property  in  question  is  not  such  as  is 
required  by  law  to  fix  a  tax  lien,  because  neither  the  name  of  the  survey 
of  which  said  property  is  a  part,  the  abstract  number,  the  certificate 
number,  the  survey  number  nor  the  number  of  acres  in  the  survey  is 
shown.  Texas  Eev.  Civ.  Stats.,  art.  5119;  Maddox  v.  City  of  Bockport, 
38  S.  W.  Hep.,  398 ;  Morgan  v.  Smith,  70  Texas,  641 ;  State  of  Texas  v. 
Parmer,  94  Texas,  232;  Rosenberg  v.  Weeks,  67  Texas,  587;  Wolf  v. 
Gibbons,  69  S.  W.  Eep.,  239. 

The  assessment  rolls  are  not  admissible  in  evidence  when  they  fail  to 
show  the  name  of  the  survey,  the  abstract  number,  the  certificate  number, 
the  survey  number,  or  the  number  of  acres  in  the  grant.  Gulf,  C.  &  S. 
P.  Ev.  Co.  V.  Poindexter,  70  Texas,  103;  Moses  v.  McParlin,  2  U.  C, 
291." 

In  assessing  unrendered  real  estate  for  taxation  failure  of  tax  assessor 
to  give  either  the  abstract  number,  certificate  number,  survey  number, 
original  grantee  or  the  number  of  acres  in  grant,  as  required  by  Texas 
Hevised  Civil  Statutes,  article  number  5119,  renders  the  assessment 
void,  and  creates  no  lien  on  the  property.  State  of  Texas  v.  Parmer,  94 
Texas,  233;  Eustis  v.  City  of  Henrietta,  90  Texas,  472;  Morgan  v. 
Smith,  70  Texas,  641 ;  Henderson  v.  White,  69  Texas,  103 ;  Gulf,  C.  & 
S.  P.  By.  V.  Poindexter,  70  Texas,  98 ;  McCormick  v.  Edwards,  69  Texas, 
107. 

The  deficiency  in  description  rendered  assessment  void,  and  the 
Twenty-ninth  Legislature  had  no  power  to  cure  such  defect,  and  insofar 
as  section  7,  chapter  130  of  the  Acts  of  1905  would  appear  to  validate 
such  void  assessment  it  is  retroactive  within  the  meaning  of  section  16, 
article  1,  of  the  Constitution  of  the  State  of  Texas.  Sees.  16  and  19, 
*^ill  of  Bights,"  art.  1,  Constitution  of  the  State  of  Texas;  Mellinger 
V.  City  of  Houston,  68  Texas,  48 ;  Cooley  on  Taxation,  chap.  10,  p.  223 ; 
Cooley  on  Constitutional  Limitations,  pp.  449  to  466,  inclusive. 

The  partial  description  given  of  said  property  on  the  rolls  was  un- 
ambiguous and  needed  no  extraneous  evidence  to  explain  it.  The  only 
question  before  the  court  was  whether  article  5119  of  the  Bevised  Civil 
Statutes  had  been  complied  with  by  the  assessor  in  making  this  assess- 
ment, and  this  must  be  answered  by  the  description  on  tax  rolls  alone. 
This  must  be  distinguished  from  a  city  assessment.  Woiford  v.  Mc- 
Kinna,  23  Texas,  46 ;  Wooters  v.  Arledge,  54  Texas,  397 ;  27  Am.  and 
Eng.  Ency.  of  Law  (2d  ed.),  p.  686. 

The  listing  of  unrendered  property  by  the  assessor  and  the  revision 
and  approval  thereof  by  the  Commissioners'  Court  are  essential  elements 
of  an  assessment,  and  the  Legislature  is  without  power  to  cure  such  de- 
fects, and  insofar  as  section  7,  chapter  130,  of  the  Acts  of  the  Twenty- 
ninth  Ijegislature  seeks  to  validate  such  defects  it  is  unconstitutional. 
Sees.  16-19,  "Bill  of  Rights,"  art.  1,  Constitution  of  the  State  of  Texas; 
Mellinger  v.  City  of  Houston,  68  Texas,  48 ;  George  v.  Dean,  47  Texas, 
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di% ;  Cooley  on  Taxation,  chap.  10,  p.  223 ;  Cooley^s  Constitutional  Limi- 
tations, pp.  449  and  '455. 

Hatton  W.  Sumners,  County  Attorney  Dallas  County,  A,  B.  Flanary 
and  J.  Laioson  Goggans,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by  the 
State  of  Texas  to  foreclose  certain  tax  liens  alleged  to  exist  against  lot  4, 
block  L,  of  Cockrell's  Fairland  Addition  to  the  city  of  Dallas. 

The  defendant  Haynes  answered  by  a  general  and  special  exception; 
by  general  denial,  and  further  averred  that  he  purchased  the  lot  subse- 
quent to  the  time  of  the  accrual  of  said  pretended  liens  and  without  notice 
of  same.  The  cause  was  tried  before  the  court  without  a  jury  upon  an 
agreed  statement  of  facts  and  judgment  rendered  in  favor  of  plaintiff. 
The  defendant  excepted  to  the  judgment  and  perfected  an  appeal  to  this 
court. 

1.  It  is  contended  that  because  in  the  petition  and  schedule  attached 
thereto  neither  the  name  of  the  survey  of  which  the  property  is  a  part, 
the  abstract  number,  the  certificate  number,  the  survey  number,  nor  the 
number  of  acres  in  the  sun^ev  was  shown  on  the  tax  rolls  the  assessment 
was  void,  and  for  this  reason  defendant's  general  demurrer  should  have 
been  sustained.  The  petition  described  the  property  as  ^^ot  number  4, 
block  L,  of  CockrelPs  Fairland  Addition  to  the  city  of  Dallas,  Texas,  as 
the  same  appears  upon  the  map  thereof  on  record  in  the  office  of  the 
county  clerk  of  Dallas  County,  Texas,  in  volume  142,  page  382,  records 
of  Dallas  County,  Texas,  to  which  reference  is  hereby  made."  The  peti- 
tion alleged  substantially  that  all  the  various  steps  necessary  to  a  proper 
assessment  and  necessarv  to  the  institution  and  maintenance  of  the  suit 
had  been  taken.  It  prays  for  judgment  for  the  amount  of  the  taxes 
alleged  to  be  due  and  for  a  foreclosure  of  the  tax  lien.  It  sought  no 
personal  judgment  against  defendant.  The  suit  was  brought  under  the 
law  of  1897,  as  set  out  in  articles  5232A  to  5232Q  of  Sayles'  Civil 
Statutes.    The  petition  was  sufficient,  when  tested  by  a  general  demurrer. 

Nor  was  there  error  in  overruling  the  special  exception  to  the  suffici- 
ency of  the  description  given  in  the  schedule  attached  to  the  petition  in 
that  it  fails  to  show  where  said  property  is  located  and  fails  to  give  the 
name  of  the  survey  of  which  the  property  is  a  part,  the  abstract  number, 
certificate  number,  survey  number  and  number  of  acres  in  the  survey. 
The  heading  showed  that  the  schedule  was  a  record  of  the  delinquent 
taxes  due  upon  the  property.  It  further  showed  under  the  heading,  "To 
Whom  Assessed,"  the  word  ^njnknown."  It  further  contained  a  heading, 
*T)escription  of  City  and  Town  Lots."  Under  this  heading  and  in  the 
column  headed,  "Lot,"  was  the  figure  "4."  Under  the  heading,  "City  or 
Town,"  was  the  name  "Dallas."  Under  the  heading,  ^^lock,"  was  the 
letter  "L,"  and  under  the  heading,  "Addition,"  was  "CockrelPs  Pair- 
land."  From  this  description  it  is  apparent  that  the  property  assessed 
is  lot  number  4  of  block  L  of  CockrelFs  Fairland  Addition  to  the  city  of 
Dallas.  This  description  was  sufficient,  and  the  fact  that  the  petition 
went  further  and  stated  that  the  map  of  this  addition  was  recorded,  and 
gave  the  book  and  page  of  the  record  where  the  map  could  be  found, 
showed  how  the  lot  described  in  the  assessment  could  be  located  on  the 
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ground  from  the  description  given.  If  the  description  given  in  the 
assessment  is  such  that  by  applying  it  to  the  land  it  can  be  identified, 
it  is  a  substantial  compliance  with  the  requirements  of  the  statute,  and 
is  sufficient.     (State  v.  Farmer,  94  Texas,  335.) 

2.  It  is  insisted  that  the  trial  court  erred  in  admitting  and  consider- 
ing in  evidence  the  tax  rolls  for  the  years  1900,  1901  and  1902,  for  the 
reason  that  said  rolls  described  the  property  as  follows:  "Owner  un- 
known, abstract  IsTo.  — ,  certificate  No.  — ,  survey  No.  — ^  original 

grantee ,  acres  in  grant — ,  city  or  town,  Dallas;  number  of  lot,  4; 

number  of  Block,  L;  value,  $100,  Cockrell's  Fairland  Addition.'*  It  is 
contended  that  as  the  rolls  failed  to  show  the  name  of  the  survey,  the 
abstract  number,  the  certificate  number,  survey  number  or  the  number 
of  acres  in  the  grant,  they  did  not  sufficiently  describe  the  land  and 
ought  not  to  have  been  admitted  in  evidence.  The  only  objection  made 
to  the  rolls  was  that  they  did  not  sufficiently  describe  the  property. 

By  article  5119  of  the  Revised  Statutes,  it  is  provided  that,  "If  the 
assessor  of  taxes  discovers  any  real  property  in  his  county  subject  to 
taxation  which  has  not  been  listed  to  him,  he  shall  list  and  assess  such 
property  in  the  manner  following,  to  wit:  1.  The  name  of  the  owner; 
if  unknown  say  ^unknown.'  2.  Abstract  number  and  number  of  certifi- 
cate. 3.  Number  of  the  survey.  4.  Name  of  thd  original  grantee.  5. 
Number  of  acres.  6.  The  true  and  full  value  thereof.  7.  The  number 
of  lot  or  lots.  8.  The  number  of  the  block.  9.  The  true  and  full 
value  thereof.  10.  The  name  of  the  city  or  town,  and  give  such  other 
description  of  the  lot  or  lots  or  parcels  of  land  as  may  be  necessary  to 
better  describe  the  same;  and  such  assessment  shall  be  as  valid  as  if 
rendered  by  the  owner  thereof."  Construing  this  article  literally  a 
compliance  with  the  first  five  requirements  therein  set  out,  would  seem 
to  be  necessary  to  a  valid  assessment  in  all  cases.  We  are  of  the  opinion 
however,  that  this  article  should  be  construed  in  connection  with  article 
5111,  which  reads :  "Each  assessor  shall  be  required  to  make  an  abstract 
of  all  the  blocks  or  subdivisions  of  each  of  the  cities  or  towns  or  villages 
of  his  county,  in  a  book  or  books  of  at  least  four  hundred  and  eighty 
pages  each,  to  be  furnished  him  by  the  Commissioners'  Court  of  his 
county  for  that  purpose,  with  an  index  book  to  the  same,  which  said 
book  or  books  shall  have  a  blank  space  for  a  diagram  or  plot  of  each 
block  or  subdivision,  giving  the  number  of  the  lots  as  per  form  following : 
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Block  No. — Assesflor'B  Abstract  of  City  Lots  in — County,  City  of — . 


And  the  said  assessor  ^hall  draw  a  plot  of  each  block  in  the  blank 
space  left  for  that  purpose,  giving  the  number  of  each  lot.  And  the 
whole  of  said  block  or  subdivision  shall  be  a  debit  against  the  assessor.^' 

The  purpose  of  these  articles  is  to  cause  the  property  to  be  so  described 
bv  the  assessor  as  that  it  can  be  identified.  The  case  of  Eustis  v.  Citv  of 
Henrietta,  90  Texas,  468,  involved  an  assessment  by  a  city  in  which  was 
given  the  name  of  the  owner,  the  year,  name  of  the  addition  and  was 
for  an  entire  block.  The  Supreme  Court  held  the  description  sufBcienL 
In  the  opinion  the  court  say :  *^In  treating  of  a  description  given  by  the 
assessor  for  State  and  County  taxes,  this  court,  in  the  case  of  Morgan  ▼. 
Smith,  cited  above,  held  that  the  assessment  was  void  because  it  failed  to 
embrace  certain  requisites  of  the  statute,  but  used  this  language,  which 
we  think  applicable  to  the  present  case :  It  would  doubtless  be  a  snflBci- 
ent  description,  when  an  entire  survey  is  assessed,  to  give  the  owner's 
names,  if  known,  or,  if  unknown,  say  unknown,  together  with  the  ab- 
stract number,  certificate  number,  etc.^  The  requirement  to  give  the 
abstract,  certificate  and  survey  numbers  does  not  apply  to  an  assessment 
for  city  purposes.  But  the  language  used  quoted  applicable  to  the  ques- 
tion before  us  because  the  assessment  under  consideration  was  of  an 
entire  block,  which  is  analogous  to  an  assessment  of  an  entire  survey, 
and  contains  all  required  by  the  case  cited,  except  the  numbers.  If  we 
test  the  sufficiency  of  the  description  given  in  the  assessment  made  in 
the  present  case,  we  find  that  the  entire  block  is  assessed  as  the  property 
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of  W.  Q.  Eustis;  that  it  is  situated  in  the  city  of  Henrietta  and  is  block 
31  in  tliat  city  on  land  granted  to  McKinney  &  Williams  or  in  the  addi- 
tion made  by  them  to  the  city  of  Henrietta.  By  examination  of  the 
records  we  could  learn  that  the  city  was  located  in  whole  or  in  pari;,  as 
the  case  may  be,  upon  the  McKinney  &  Williams  survey ;  that  there  waa 
a  block  number  31  in  the  city  of  Henrietta  upon  that  survey  claimed  by 
W.  G.  Eustis,  and  also  that  there  is  no  addition  to  the  city  of  Henrietta 
known  as  the  McKinney  &  Williams  addition.  Thus,  by  resorting  to 
extraneous  evidence,  which  is  frequently  necessary,  we  can  apply  the 
description  given  in  the  assessment  to  the  block  of  land  as  found  upon 
the  ground  and  thus  arrive  at  a  satisfactory  identification  of  the  prop- 
erty." The  court  in  this  opinion  treats  a  city  block  as  analogous  to  an 
entire  survey  and  holds  that  the  giving  the  number  of  the  block  in  a 
described  addition  to  the  city  as  a  sufficient  description  of  that  block. 
The  court  there  announcfes  the  general  rule  that  ''Such  description  is 
sufficient  when  it  furnishes  the  means  by  which  the  property  can  be 
identified  from  the  description  itself,  or  by  the  use  of  extrinsic  evidence 
to  apply  that  description  to  the  property." 

It  is  true  that  the  assessment  in  that  case  was  a  city  assessment;  while 
here  it  is  a  State  and  county  assessment  of  a  lot  in  an  addition  to  a  city. 
Keeping  in  mind  that  the  purpose  of  article  6119  is  to  require  sudi 
description  of  the  land  as  will  enable  the  owner  or  other  persons  inter- 
ested to  know  upon  what  particular  lot  or  parcel  of  land  taxes  are  de- 
manded, we  think  the  reasoning  in  the  Eustis  case  is  applicable  here. 
Construing  article  5119  in  connection  with  article  5111,  it  would  seem 
that  the  former  had  reference  more  particularly  to  acreage  property  and 
should  not  be  made  to  control  over  article  5111  in  assessing  property 
which  has  been  laid  out  into  lots  and  blocks  and  made  an  addition  to  a 
city  or  town.  It  was  shown  that  Cockrell's  Fairland  Addition  was  a 
well  known  and  well  defined  addition  to  the  city  of  Dallas,  Texas,  and 
that  the  portion  of  said  addition  in  which  the  property  embraced  in  this 
suit  is  located  is  correctly  platted  into  lots  and  blocks.  It  is  clear  that 
the  description  in  the  tax  rolls  was  sufficient  to  identify  this  property 
and  taken  in  connection  with  the  map  of  the  addition  it  could  be  identi- 
fied on  the  ground. 

The  purpose  of  this  suit  is  to  establish  a  lien  on  the  property  for  taxes, 
in  which  a  more  liberal  rule  applies  than  in  a  sale  of  the  land  under  the 
tax  rolls.  (Cooper  Groc.  Co.  v.  City  of  Waco,  71  S.  W.  Rep.,  619;  City 
of  Eockland  v.  XJlmer  (Me.),  24  Atl.  Rep.,  949.)  Formerly,  the  process 
for  the  collection  of  taxes  was  by  a  sale  of  the  property  and  was  in  its 
nature  summary.  In  such  cases  the  courts  scrutinize  the  proceedings 
closely  to  see  that  the  description  is  sufficient  and  that  all  the  anterior 
proceedings  leading  up  to  the  sale  have  been  fully  complied  with.  It 
was  shown  that  the  present  Comptroller  of  the  State,  and  all  other  Comp- 
trollers of  the  State  of  Texas,  who  have  held  the  office  since  the  enacts 
ment  of  article  5119  of  the  Revised  Statutes,  have  placed  upon  said 
article  the  same  construction  that  is  here  contended  for,  that  is,  that  the 
description  appearing  on  the  tax  rolls  is  sufficient.  While  such  holding 
would  not  be  binding  on  the  courts  we  think  it  may  be  looked  to  as  show- 
ing that  the  policy  of  the  State  has  been  to  treat  a  description  which 
Vol.  XLIV.  Civil— 32. 
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identifies  the  property  as  sufficient.  The  evidence  was  admissible  and 
properly  considered  by  the  court. 

3.  Were  the  assessments  for  the  vears  1900  and  1901  void  bv  reason 
of  the  failure  of  the  assessor  to  list  the  property  for  those  years  and 
present  such  lists  to  the  Commissioners'  Court  for  examination,  corree- 
tion  and  approval?  The  defendant  offered  to  shov^,  and  it  was  agreed 
that  if  permitted  he  could  show,  that  for  the  years  1900  and  1901  the 
property  was  not  listed  by  the  tax  assessor  and  that  no  listing  of  the  same 
was  submitted  to  the  Commissioners'  Court,  sitting  as  a  board  of  equali- 
zation. But  that  the  lot  was  placed  upon  the  assessor's  block  books, 
which  books  were  never  inspected  or  approved  by  said  board,  and  then 
entered  upon  the  tax  rolls  and  that  said  tax  rolls  were  submitted  to  the 
Commissioners'  Court,  sitting  as  a  board  of  equalization  for  examination, 
correction  and  approval.  The  court  sustained  an  exception  to  this  evi- 
dence. The  appellant  complains  of  this  actioti.  The  law  contemplates 
when  the  assessor  discovers  any  real  estate  in  his  county  subject  to  tax- 
ation, which  has  not  been  assessed,  that  he  shall  list  the  same,  and  that 
the  lists  shall  be  presented  to  the  Commissioners'  Court  sitting  as  a 
board  of  equalization,  for  inspection,  examination  and  approval.  The 
tax  rolls  are  then  made  up  by  the  assessor  from  the  lists  so  corrected  and 
approve^  and  the  tax  rolls  themselves  are  then  presented  to  the  Com- 
missioners' Court,  sitting  as  a  board  of  equalization,  for  examination, 
correction  and  approval.  The  tax  rolls  for  1900  and  1901  were  presented 
to  and  were  examined  and  approved  by  the  Commissioners'  Court  sitting 
as  a  board  of  equalization.  The  particular  omission  complained  of  was 
the  failure  of  the  tax  assessor  to  list  the  property  and  present  the  list 
to  the  board  for  approval.  Did  this  omission  render  the  assessment  for 
the  vears  named  void?  The  list  when  received  from  the  assessor  does 
not  constitute  an  assessment,  but  only  aids  in  obtaining  a  true  descrip- 
tion of  taxable  property,  and  is  evidence  from  which  an  assessment  may 
be  made.     (Cooley  on  Tax.,  vol.  1,  p.  618  (7th  ed.) 

In  the  case  of  State  v.  Carr,  77  S.  W.  Rep.,  543,  it  was  held  by  the 
Supreme  Court  of  Missouri,  construing  the  tax  laws  of  that  State, 
that  an  omission  to  list  the  property  was  not  one  of  the  essentials  of 
the  law  governing  the  assessment  of  property  for  taxation;  that  such 
provision  was  merely  directory  and  not  mandatory,  and  a  failure  of  the 
assessor  to  make  out  the  list  did  not  vitiate  the  assessment. 

In  this  State  a  substantial  compliance  with  the  statute  is  treated  as 
sufficient  to  fix  a  lien  for  taxes.     (State  v.  Farmer,  94  Texas,  ^35.) 

It  was  the  duty  of  the  owner  of  the  lot  to  list  it  for  taxation.  This 
duty  he  failed  to  perform.  It  then  became  the  duty  of  the  assessor  to 
list  and  assess  the  lot.  He  failed  to  list  it,  but  it  was  assessed.  It  is 
not  denied  that  the  property  was  subject  to  taxation.  It  was  situated  in 
Dallas  County  and  was  liable  for  taxation  in  that  county.  The  tax  as- 
sessor had  full  jurisdiction  over  the  property.  It  is  not  alleged  that  the 
valuation  placed  upon  the  property  by  the  assessor  and  which  the  board 
of  equalization  approved,  was  not  its  true  taxable  value.  It  is  not 
denied  that  the  tax  assessed  against  the  lot  is  its  proper  share  of  taxes 
for  the  years  named. 

Appellant  fails  to  show  that  he  has  been  injured  by  the  failure  of  the 
asso-isor  to  list  the  lot.    Wo  are  of  the  opinion  that  the  provision  in  the 
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statute  imposing  the  duty  on  the  assessor  to  list  the  property  is  directory 
and  that  in  order  for  the  taxpayer  to  take  advantage  of  such  failure  he 
must  show  that  he  has  suffered  by  the  omission.  (State  v.  Carr,  supra; 
City  of  Rockland  v.  Ulmer,  supra.)  The  tax  rolls  returned  to  the  board 
of  equalization  were  headed  as  follows:  *TRoll  of  unrendered  property 
in  Dallas  County  assessed  for  taxation  by  J.  E.  Turner  for  the  year 
1901."  At  the  end  of  the  roll  was  a  proper  certificate  of  the  assessor, 
as  required  by  the  statute,  showing  among  other  things,  "that  the  rolls 
to  which  this  is  attached  contain  a  correct  and  full  list  of  the  real  and 
personal  property  subject  to  taxation  in  Dallas  County,"  etc.  This 
certificate  was  sworn  to  by  the  assessor  and  the  rolls  were  examined  and 
approved  by  the  board  of  equalization.  No  objection  was  made  before 
the  board  of  equalization  of  the  assessment  of  the  lot  as  rendered  by  the 
assessor  or  to  his  failure  to  list  the  same.  There  was  no  error  in  exclud- 
ing the  evidence. 

Appellant  insists  that  the  defects  in  the  assessments  rendered  the 
same  ineffectual  to  charge  him  with  notice  of  the  tax  liens  and  having 
purchased  since  the  assessment  he  should  be  protected  as  an  innocent 
purchaser.  Having  held  that  the  description  of  the  property  on  the  tax 
rolls  was  sufficient  to  identify  the  same,  and  the  delinquent  rolls  showing 
that  the  taxes  had  not  been  paid,  the  appellant  can  not  be  considered  an 
innocent  purchaser. 

4.  Again,  the  objections  urged  by  the  appellant  to  the  judgment  fore- 
closing a  tax  lien  in  this  case  are:  (1)  the  property  is  not  suflSciently 
described  in  the  tax  rolls;  (2)  that  for  the  years  1900  and  1901  the 
property  was  not  listed  by  the  tax  assessor  and  the  list  presented  to  the 
Commissioners'  Court  for  examination,  correction  and  approval.  Chapter 
7,  title  130  of  the  Acts  of  the  Twenty-ninth  Legislature  (Gen.  Laws  of 
1905,  p.  318),  attempts  to  validate  assessments  defective  in  these  respects. 
The  appellant  contends  that  the  Legislature  had  not  the  power  to  enact 
a  law  curing  these  defects  and  that  the  Act  is  unconstitutional.  The 
contention  is  made  that  this  law  is  prohibited  by  sections  16  and  19  of 
article  1  of  the  Constitution.  The  particular  contention  seems  to  be  that 
the  law  is  retroactive. 

A  statute  which  takes  away  or  impairs  any  vested  right  acquired  under 
existing  laws,  or  creates  new  obligations,  or  imposes  a  new  duty,  or 
attaches  a  new  disability  in  respect  to  transactions  or  considerations 
already  past,  is  to  be  deemed  retroactive  or  retrospective.  (Hope  Ins. 
Co.  V.  Flynn,  38  Mo.,  483.)  The  Act  was  designed  to  cure  two  defects 
in  the  assessment:  first,  the  defect  in  the  description;  and  second,  the 
defect  in  listing  the  property  and  the  submission  thereof  to  the  board 
of  equalization. 

It  was  the  right  of  the  taxpayer  to  have  his  property  so  described  in 
the  assessment  as  to  enable  him  to  identify  it.  We  hold  that  the  tax 
rolls  did  this.  He  had  the  right  to  demand  that  a  fair  valuation  should 
be  placed  upon  the  property,  and  an  opportunity  to  appear  before  the 
board  and  contest  the  valuation.  Neither  of  these  rights  was  denied 
him.  The  statute  directing  the  assessor  to  list  the  unrendered  property 
and  submit  it  to  the  board  for  approval  before  placing  it  on  the  tax 
rolls  we  are  of  the  opinion  was  not  such  a  legal  right,  as  that  a  failure 
to  perform  it,  would  render  the  assessment  void.    The  matters  omitted 
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in  both  the  description  and  listing  were  formalities,  not  in  any  way 
essential  to  protect  the  taxpayer  and  could  have  been  dispensed  with  by 
the  legislature  in  advance  and  may  be  dispensed  with  by  an  Act  validat- 
ing such  assessment.  (De  Cordova  v.  Galveston,  4  Texas,  470-74; 
Morris  v.  State,  62  Texas,  740;  McMickle  v.  Hardin,  61  S.  W.  Sep., 
322 ;  Nolan  County  v.  State,  83  Texas,  200 ;  De  Zbranikov  v.  Bum^ 
31  S.  W.  Rep.,  71.) 

We  conclude  that  section  7  of  chapter  130  of  the  Twenty-ninth  Legis- 
lature is  valid  and  that  it  cured  the  informalities  complained  of  in  the 
assessment  of  appellant's  property. 

Finding  no  error  in  the  judgment,  the  same  is  afSrmed. 

Affirmed. 

Writ  of  error  refused. 


H.  Kempner  v.  First  National  Bank  op  Crockett.  | 

Decided  December  18,  1006.  i 

1. — ^Trial  of  the  Eigrht  of  Property — ^DltmlBsal — ^Res  Adjudloata. 

In  a  suit  for  the  trial  of  the  right  of  property,  a  Judgment  was  entered 
quashing  the  claimant's  oath  and  bond  and  dismissing  the  suit  at  the  claimanfi 
cost.  From  this  judgment  no  appeal  was  taken.  After  the  adjoomment  of  the 
term  the  claimant  filed  another  oath  and  bond,  and  the  plaintiff  moved  to  dismiss  | 

the  proceeding  because  the  former  judgment  of  dismissal  was  conclusive  of  the 
claimant's  rights.    Held,  the  motion  should  have  been  sustained. 

2. — Same. 

The  finality  of  the  judgment  of  dismissal  was  not  affected  by  the  fact  that 
the  court,  at  the  time  it  was  rendered,  reserved  the  right  to  set  it  aside  at  the 
next  term.    This  right  expired  with  the  term. 

Appeal  from  the  County  Court  of  Houston  County.  Tried  below 
before  Hon.  Porter  Newman. 

Moore  &  Adams,  for  appellant. 

J.  TT.  Madden,  for  appellee. — The  court  did  not  err  in  overruling 
plaintiff^s  motion  to  strike  out  and  dismiss  the  second  or  amended  affi- 
davit and  bond,  because  the  record  shows  that  the  order  of  dismissal  made 
by  the  trial  court  at  its  May  term,  A.  D.  1905,  was  not  final,  but  merdy 
conditional,  it  being  then  agreed  By  the  parties  to  the  suit  and  by  the 
court  that  such  new  papers  should  be  filed  subject  to  the  subsequent 
action  of  the  court  upon  such  authorities  as  appellee  might  ther«ifter 
present  upon  his  right  to  file  such  new  or  amended  papers,  and  because, 
under  the  law,  appellee  had  the  right  to  file  the  same,  the  claim  to  the 
property  not  having  been  abandoned  by  appellee.  Sweeney  v.  Jarvis, 
6  Texas,  36;  Parker  v.  Portis,  14  Texas,  166;  Byan  v.  Goldfrank,  58 
Texas,  356;  Osborne  v.  Robinson,  35  S.  W.  Rep.,  327;  Dixon  v.  Zadek, 
59  Texas,  529;  Zurcher  v.  Krohne,  63  Texas,  118;  St.  Louis  Type 
Foundry  v.  Tavlor,  65  S.  W.  Rep.,  677 ;  Cleveland  v.  Tufts,  69  Texas, 
583. 

PLEASANTS,  Associate  Justice. — This  is  an  action  for  the  trial 
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of  the  right  of  property  brought  under  the  statute  regulating  such  pro- 
ceedings. 

An  execution,  issued  upon  a  judgment  in  favor  of  appellant  against 
K.  L.  Warren,  was  levied  upon  the  property  in  controversy  on  November 
1,  1904,  by  A.  W.  Phillips,  constable  for  precinct  number  one  of  Houston 
County.  On  the  9th  of  November,  1904,  the  defendant  in  said  judgment, 
R.  L.  Warren,  as  agent  of  appellee,  filed  with  said  oflScer  a  claimant's 
affidavit  and  bond  and  the  property  levied  upon  was  thereupon  delivered 
to  appellee.  At  the  succeeding  May  tenn  of  the  County  Court  of  Hous- 
ton County,  in  which  the  proceedings  thus  instituted  were  pending,  the 
following  judgment  was  rendered  quashing  the  bond  and  dismissing  the 
case  at  the  cost  of  appellee: 

"On  this  day  came  on  to  be  heard  the  motion  of  plaintiff  H.  Kempner 
to  dismiss  the  claim  bond  filed  herein  by  the  defendant,  the  Pirst  National 
Bank  of  Crockett,  and  the  court  after  hearing  the  motion  read,  the 
law  and  argument  of  counsel,  is  of  the  opinion  that  the  law  is  in  favor 
of  said  motion,  and  that  claim  bond  should  be  quashed  and  suit  dis- 
missed. 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that  said 
claim  bond  be  quashed,  and  that  this  suit  be  dismissed  at  the  cost  of  the 
claimant  (defendant),  the  Pirst  National  Bank  of  Crockett. 

"It  is  further  ordered,  adjudged  and  decreed  by  the  court  that  the 
plaintiff,  H.  Kempner,  and  the  officers  of  court  have  their  judgment 
against  the  defendant,  the  Pirst  National  Bank  of  Crockett,  for  all  costs 
in  this  behalf  incurred  and  expended  for  which  they  may  have  execu- 
tion.^' 

On  July  18,  1905,  after  the  adjournment  of  the  term  of  the  court, 
appellee  filed  in  said  cau^e  a  new  affidavit  and  bond  in  lieu  of  those 
filed  on  November  9  and  which  had  been  quashed  at  the  May  term,  as 
before  stated. 

At  the  succeeding  November  term  of  the  court,  without  any  order  of 
the  court  having  been  made  setting  aside  the  former  judgment  and 
reinstating  the  cause,  it  was  again  called  for  trial,  whereupon  the  ap- 
pellant filed  a  motion  to  dismiss  the  proceedings  on  the  ground,  among 
others,  that  the  judgment  rendered  at  the  May  term  dismissing  the  case 
not  having  been  set  aside  or  appealed  from  was  a  final  judgment  and 
was  res  adjuduata  of  the  claimant's  right  to  the  property  in  controversy. 
This  motion  was  overruled  and  upon  a  trial  of  the  cause  upon  its  merits 
on  December  2,  1905,  the  following  judgment  was  rendered: 

"This  day  this  cause  coming  on  to  be  heard,  the  parties,  plaintiff  and 
defendant,  appeared  in  court  by  counsel  and  announced  ready  for  trial, 
whereupon  came  on  to  be  heard  the  exceptions  and  motion  of  plaintiff 
filed  herein  on  this  date  to  dismiss  the  second  or  amended  affidavit  and 
bond  for  the  trial  of  the  rights  of  property  in  controversy  filed  in  this 
cause  on  July  18,  A.  D.  1906,  and  the  court  having  heard  said  exceptions 
and  motion,  and  finding  that  at  the  time  the  order  of  dismissal  herein 
waa  made  at  the  May  term,  A.  D.  1905,  of  this  court,  the  court,  at  de^ 
fendant's  request  and  in  the  presence  and  with  the  acquiescence  of  plain- 
tiff's counsel,  reserved  to  the  defendant  the  right  to  file  in  this  cause  an 
amended  or  a  new  claim  bond,  or  both  an  affidavit  and  bond,  as  it  might 
see  proper,  if  it  could  produce  authorities  to  satisfy  the  court  that  it  had 
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the  legal  right  to  so  amend  or  file  such  new  papers,  leave  having  already 
been  granted  defendant  by  the  court  to  do  so  upon  showing  such  au- 
thority, and  the  court  then  instructed  defendant's  counsel  that  he 
could  file  such  amendment  or  new  papers  at  his  convenience  and  the 
argument  thereon  could  be  made  and  the  authorities  presented  at  some 
subsequent  term  of  said  court,  without  the  formality  of  a  motion  to 
reinstate  said  cause,  which  was  done,  and  the  court  after  hearing  the 
authorities  presented  by  defendant  and  after  hearing  the  arguments 
thereon  found  that  the  filing  of  such  new  papers  was  authorized  by  law 
and  permitted  the  cause  to  remain  on  the  docket;  and  the  court  further 
finding  that,  at  the  time  of  the  filing  of  said  new  papers,  and  at  the 
time  of  such  permission  to  so  amend  or  file  such  new  papers  was  given 
to  defendant,  A.  W.  Phillips  had  ceased  to  be  the  constable  of  precinct 
number  1  of  this  countv,  and  had  been  succeeded  bv  0.  B.  Hale  as  such 
officer;  therefore,  the  court  overruled  the  said  exceptions  and  motion, 
to  which  ruling  of  the  court  plaintiff  duly  except^.  And  the  cause 
coming  on  for  hearing  on  its  merits,  and  no  jury  being  demanded  by 
either  party,  the  issues  of  fact  as  well  as  of  law  were  submitted  ta  the 
court,  and  the  court  having  heard  the  pleadings  and  evidence,  and  also 
the  argument  of  counsel,  and  having  duly  considered  the  same,  is  of  the 
opinion  that  the  law  is  with  the  defendant. 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that  the 
plaintiff,  H.  Kempner,  take  nothing  by  his  suit  against  the  defendant, 
the  First  National  Bank  of  Crockett,  and  that  the  title  to  the  cros^ies, 
the  property  in  controversy,  be  and  the  same  is  hereby  adjudged  to  be  in 
the  defendant,  and  forever  quieted,  and  that -the  defendant  go  hence 
without  day  and  have  and  recover  of  the  plaintiff  all  costs  of  this  suit, 
for  which  let  execution  issue. 

"It  is  further  ordered  that  the  officers  of  court  have  execution  against 
each  party  respectively  for  all  costs  by  each  herein  incurred.  To  all  of 
which  the  plaintiff  fully  excepts,  and  in  open  court  gives  notice  of  appeal 
to  the  Honorable  Court  of  Civil  Appeals  of  the  First  Supreme  Judicial 
District  of  Texas,  and  is  allowed  20  days  after  the  adjournment  of  this 
term  of  this  court  within  which  to  file  a  statement  of  facts  and  bills  of 
exceptions." 

The  trial  court  erred  in  not  sustaining  appellant^s  motion  to  dismiss 
the  proceedings.  The  judgment  rendered  at  the  May  term  of  the  court 
was  by  its  terms  a  final  judgment,  and  unless  set  aside  on  motion  for  new 
trial  or  upon  appeal  was  conclusive  of  appellee's  right  to  recover  the 
property.  The  record  shows  that  this  judgment  was  not  set  aside  by  any 
order  of  the  court  made  during  the  term  at  which  it  was  rendered,  and 
the  power  of  the  court  to  set  aside,  except  upon  equitable  grounds  set  up 
in  a  suit  brought  for  that  purpose,  terminated  with  the  adjournment  of 
the  term  of  the  court  at  which  it  was  rendered.  (Luther  v.  Western  U. 
Tel.  Co.,  1  Texas  Ct.  Eep.,  429;  Overton  v.  Blum,  50  Texas,  417.) 

Appellee's  right  to  have  filed  an  amended  affidavit  and  bond  may  be 
conceded,  but  the  judgment  quashing  the  proceedings  did  not  grant  such 
right  but  ordered  the  suit  dismissed  at  appellee's  cost.  It  is  well  settled 
that  a  judgment  sustaining  a  general  demurrer  is  res  ad  judicata.  (Qra- 
ham  V.  Vining,  1  Texas,  671 ;  Girardin  v.  Dean,  49  Texas,  243 ;  Dixon 
V.  Zadek,  59  Texas,  529 ;  Parker  v.  Spencer,  61  Texas,  155 ;  Bomar  v. 
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Parker,  68  Texas,  435.)  The  ruling  of  the  trial  court  sustaining  the 
exceptions  to  the  bond  and  dismissing  the  suit  was  in  effect  a  judgment 
sustaining  a  general  demurrer  to  the  proceedings  and  under  the  authori- 
ties above  cited  must  be  held  res  adjudicata.  * 

The  finality  of  the  judgment  was  not  affected  by  the  fact  that  the 
court  at  the  time  it  was  rendered  reserved  the  right  to  set  it  aside  at  the 
next  term  provided  the  attorneys  for  appellee  could  produce  authority 
sustaining  the  right  to  amend.  As  before  said,  the  power  of  the  court  to 
set  aside  the  judgment,  except  upon  equitable  grounds,  ceased  with  the 
adjournment  of  the  term  and  the  judgment  then  became  final  and  con- 
clusive according  to  its  terms. 

For  the  reasons  indicated  the  judgment  of  the  court  below  is  reversed 
and  judgment  here  rendered  dismissing  appellee's  suit. 

Reversed  and  rendered. 


H.  W.  MoORE  ET  AL.  V.  W.   M.  WOODSON  ET  AL. 
Decided  December  18,  1906. 

1. — ^Preparation  of  Briefs — Enle  31. 

Where  there  is  no  statement  from  the  record  subjoined  to  the  assignments  of 
error  or  the  propositions  thereunder  in  the  briefs,  the  Appellate  Courts  are  relieved 
from  the  duty  of  passing  on  the  assignments. 

2. — Demurrer — ^Waiver. 

Demurrers  or  exceptions  not  brought  to  the  attention  of  the  trial  court  are 
presumed  to  have  been  waived. 

8. — ^Errors — ^No  Appeal. 

Errors  affecting  only  a  defendant  who  does  not  appeal  will  not  be  consid- 
ered  on  appeal  by  his  codefendants. 

4. — ^Value — ^Answer  of  Witness. 

In  reply  to  a  question  as  to*  what  he  gave  for  the  certificates  of  stock  in 
controversy,  a  witness  testified  that  he  *^ad  already  stated  that  he  gave  $85 
per  share."  An  objection  that  the  witness  did  not  answer  positively  as  to  the 
value  of  the  stock  was  without  merit. 


$. — Charge — Assumption  of  Pact. 

When  the  evidence  as  to  an  issue  is  imdisputed  the  court  may  assume  it  as 
proven. 

6. — Same — ^Form  of  Verdict. 

The  practice  of  giving  the  jury  the  form  of  verdict  in  the  charge  is  proper. 

7. — Taxing  Cost. 

The  matter  of  taxing  cost  is  in  the  discretion  of  the  court,  and  abuse  of  the 
same  must  be  shown. 

8. — ^Administration  of  Estate — Revision  by  District  Court. 

In  a  suit  in  the  District  Court  to  revise  and  correct  certain  orders  of  the  Pro- 
bate Court  in  the  administration  of  an  estate,  it  is  proper  for  the  District  Court, 
having  determined  the  issues,  to  certify  its  decree  to  the  Probate  Court  for  ob- 
servance. 

9. — Copying  Verdict  in  Judgment — ^Mistake — Correction. 

The  answer  of  the  jury  to  a  special  issue  was  "Yes."  By  clerical  mistake  it 
was  copied  into  the  judgment  as  "No."     Held,  the  attention  of  the  trial  court 
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should  have  been  specifically  called  to  the  mistake  in  the  motion  for  neiw  tria], 
and  a  specification  in  said  motion  that  ''the  judgment  is  contrary  to  the  ver- 
dict of  tne  jury,  and  is  not  supported  by  nor  in  accordance  with  the  same,'*  wa« 
insufficient. 

10. — Jury  of  Eleven — Signing  Verdict — ^Illiterata  Jnror. 

Where,  because  of  the  sickness  of  one  of  the  jurors,  the  case  was  tried 
with  only  eleven  jurors,  and  it  developed  that  one  of  the  jurors  was  illiterate^ 
and  could  not  sign  his  name  to  the  verdict,  it  was  not  error  for  the  judge  to 
write  the  juror's  name  at  the  foot  of  the  verdict  and  tiie  juror  to  make  his  iiiaik 
thereto.  The  juror  having  been  accepted  by  the  parties,  any  objection  on  th« 
ground  of  illiteracy  came  too  late  after  verdict. 

1 1 . — Unnecessary  Party — Objection. 

An  objection  that  a  defendant  was  not  a  necessaiy  party  or  proper  party 
comes  too  late  after  trial. 

Appeal  from  the  District  Court  of  Houston  Couiit5%  Tried  below 
before  Hon.  Benj.  H.  Gardner. 

H.  W.  Moore  and  Moore  &  Adams,  for  appellants. 

tJ.  M.  Madden  and  J.  M.  Cooh,  for  appellees. 

REESE,  Associate  Justice. — ^W.  M.  Woodson  and  ofhers,  heirs  of 
J.  .T.  Woodson,  brought  this  suit  in  the  District  Court  of  Houston  County 
against  H.  W.  Moore  and  Q.  W.  Woodson,  administrators  of  the  estate 
of  J.  J.  Woodson,  to  have  revised  and  corrected  by  the  District  Court 
certain  orders  and  proceedings  of  the  Probate  Court  in  the  matter  of 
the  administration  of  the  estate,  to  wit,  the  appraisement  and  approval 
by  the  court  of  43  shares  of  the  capital  stock  of  the  Mobile  and  Ohio 
Railroad  Company  and  an  order  of  sale,  and  approval  of  the  sale  made 
thereunder  of  said  shares  of  stock.  A.  L.  Keene,  the  purchaser  of  the 
sfock  at  the  sale,  is  also  made  a  defendant.  It  was  alleged  that  the  shares 
had  been  appraised  at  $375  and  sold  for  $400  at  private  sale  and  that 
the  purchaser  immediately  thereafter  sold  the  same  for  $85  a  share, 
amounting  to  $3,655,  and  that  the  shares  were  at  once,  for  this  price, 
transferred  to  E.  L.  Russell  at  Mobile,  Alabama,  bv  whom  thev  had  been 
transferred  to  W.  B.  Horn  of  New  York.  It  was  alleged  that  the  market 
value  of  the  stock,  at  the  time  of  the  sale  and  appraisement,  was  $85 
per  share;  that  the  administrators  had  the  same  in  their  hands  for  two 
years  before  having  it  appraised  and  sold  and  were  guilty  of  negligence 
and  want  of  care  and  diligence  in  failing  to  ascertain  the  true  value  of 
the  stock.  It  was  further  charged  that  the  sale  was  ordered  upon  the 
representation  that  it  was  necessary  to  pay  costs ;  that  this  representation 
was  false  and  was  fraudulently  made  by  the  administrators,  and  in  pur- 
suance of  a  common  design  between  them  and  Keene,  the  purchaser,  to 
defraud  the  estate  by  a  sale  of  the  stock  for  greatly  less  than  its  known 
value.  ' 

The  stock  was  sold  to  A.  L.  Keene,  the  son-in-law  of  Q.  W.  Woodson, 
one  of  the  administrators,  and  it  is  charged  in  substance  that  the  ad- 
ministrators fraudulently  colluded  with  Keene  and  delayed  having  the 
stock  inventoried  and  sold,  in  order  to  allow  Keene  to  ascertain  its 
market  value  and  to  arrange  a  deal  for  the  sale  thereof  and  also  in  order 
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to  allow  him  time  to  negotiate  with  the  heirs  of  the  estate  for  a  purchase 
of  their  interest  in  the  balance  of  the  property  of  the  estate,  most  of 
which  had  been  partitioned  among  the  heirs.  The  petition  further  avers 
that  Keene,  previous  to  the  sale  of  the  stock,  of  whose  existence  and 
value  he  was  fully  advised,  by  fraud  and  false  representations  that  the 
balance  of  the  property  of  the  estate  consisted  of  some  old  and  out  of  date 
claims  which  were  thrown  aside  by  the  partitioners  of  said  estate  as  being 
either  worthless  or  out  of  date  and,  so  far  as  the  heirs  were  concerned, 
only  so  much  waste  paper,  procured  from  some  of  the  heirs  for  a  con- 
sideration of  $10  a  transfer  of  their  interest  amounting  to  one-fifth 
interest  in  the  property  referred  to,  so  drawn  as  to  include  said  shares 
of  stock  of  whose  existence  they  had  no  notice  and  which  had  been  con- 
cealed from  them  by  said  Keene,  and  that  Keene  also  in  the  same  way 
and  by  the  use  of  itie  same  means  procured  from  other  of  said  heirs  a 
power  of  attorney  authorizing  him  to  act  for  and  represent  them  in 
reference  to  their  interests  in  said  estate  upon  a  contingent  fee  of  one- 
half  of  all  the  property  he  might  recover  under  the  terms  of  said  power 
of  attorney  and  that  Keene  is  now  claiming  under  said  power  of  attorney 
one-half  of  the  interest  of  said  heirs  in  the  $400  for  which  the  stock  was 
sold,  and  under  said  transfers  all  of  the  interest  of  the  heirs  executing 
the  same  in  said  sum.  The  fraudulent  scheme  of  the  said  Keene  to 
procure  said  transfer  and  power  of  attorney  is  fully  set  out  in  detail 
in  the  petition. 

A  writ  of  certiorari  was  prayed  for  and  proper  bond  therefor  executed 
to  bring  up  the  aforesaid  proceedings  of  the  Probate  Court  for  revision, 
with  prayer  that  the  proceedings  be  reviewed  and  the  orders  referred  to 
be  cancelled  and  set  aside  and  that  Keene  be  held  to  have  no  interest  in 
the  $400  for  which  the  stock  was  sold.  There  was  prayer,  in  the  altern- 
ative, that  the  plaintiff  have  judgment  against  defendants  for  the  value 
of  the  stock,  less  the  $400,  or  that  the  administrators  be  charged  with  the 
amount,  or  that  thev  and  Keene  be  declared  trustees  for  them  of  said 
amount,  and  that  the  property  of  the  estate  on  hand  be  sold  to  pay  the 
same  and  if  not  sufficient  that  the  administrators  be  required  to  pay  the 
balance;  that  the  Probate  Court  be  directed  to  observe  the  judgment  of 
the  District  Court  in  making  partition  and  distribution  of  the  property 
of  the  estate.    There  was  also  prayer  for  general  relief. 

The  defendant  Keene  answered  by  general  demurrer  and  numerous 
special  exceptions  which  need  not  be  further  referred  to  in  view  of  the 
fact  that  he  does  not  appeal  from  the  judgment  against  him  and  the 
further  fact  that  it  nowhere  appears  in  the  record  that  any  of  the  ex- 
ceptions, or  the  general  demurrer,  were  presented  to  the  court  or  acted 
upon.  Said  defendant  also  made  general  denial  and  specially  denied  in 
detail  all  of  the  allegations  of  the  petition  charging  him  with  fraud  or 
improper  conduct  with  regard  to  the  purchase  of  the  stock  or  the  pro- 
curement of  the  transfers  and  power  of  attorney. 

Defendants  Moore  and  Woodson,  administrators,  also  answered  by 
general  demurrer  and  numerous  special  exceptions  which  need  not  be 
set  out  inasmuch  as  it  nowhere  appears  in  the  record  that  either  demurrer 
or  exceptions  were  ever  presented  to  the  court  or  acted  upon  in  any  way. 
Said  defendants  also  made  general  denial,  and  specially  answering  alleged 
that  the  certificates  of  stock  referred  to  were  placed  by  J.  J.  Woodson 
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in  his  lifetime  in  an  old  box  among  old  out-of-date  bonds  and  other 
worthless  papers  and  were  not  listed  by  him  as  any  part  of  the  assets  of 
his  estate,  and  that  the  administrators  did  not  discover  them  nntil  a 
short  time  before  they  were  inventoried.  They  aver  that  nothing  was 
done  by  them  covertly,  but  that  they  acted  openly  and  in  good  faith,  that 
the  stock  was  honestly  appraised  at  what  was  supposed  to  be  its  value 
and  that,  when  ordered  to  be  sold  at  private  sale,  they  endeavored  to  get 
bids  for  the  same  from  the  business  men  of  Crockett,  but  could  get  no 
other  bid  than  that  of  A.  L.  Keene  of  $400.  Defendants  deny  in  detail 
every  allegation  of  want  of  diligence,  fraud  on  their  part,  and  of  collusion 
with  Keene,  and  show  that  the  sale  of  the  stock  was  necessary  to  pay 
costs  of  administration. 

The  case  was  tried  with  a  jury  who  were  instructed  to  find,  as  a  result 
of  the  undisputed  evidence,  the  following  facts: 

"First.  That  the  value,  to  wif,  $375,  placed  by  the  appraisers  on  the 
43  shares  of  Mobile  &  Ohio  Railroad  stock  on  August  5,  1902,  was 
greatly  below  the  real  and  market  value  at  that  time. 

"Second.  That  the  said  43  shares  of  railroad  stock  was  sold  by  G.  W. 
Woodson  and  H.  W.  Moore,  administrators  of  the  estate  of  J.  J.  Wood- 
son, deceased,  to  A.  L.  Keene,  for  the  sum  of  $400 ;  that  they  made  re- 
port of  said  sale  to  the  County  Court  of  Houston  County  on  November 
8,  1902,  and  on  November  14,  1902,  said  report  was  approved  by  said 
County  Court.  That  said  $400  was  paid  by  the  said  A.  L.  Keene  to  said 
administrators  on  the  8th  day  of  November,  1902;  that  at  the  time  of 
said  sale,  and  report  and  confirmation  thereof,  and  the  payment  of  said 
money,  the  $400  was  greatly  less  than  the  fair  market  value  thereof,  and 
greatly  less  than  'the  real  value  of  said  stock.  That  at  said  time  the  fair 
market  value  and  the  real  value  of  said  stock  was  not  less  than  $80  per 
share.  That  about  said  time  said  A.  L.  Keene  disposed  of  said  43  shares 
of  stock  at  $85  per  share,  aggregating  $3,655,  and  also  realized  a  divi- 
dend on  said  stock  of  $43;  that  the  highest  value  of  said  stock  at  the 
time  said  sale  was  consummated  was  $3,698,  less  1-4  of  1  percent  as 
exchange. 

"Third.  That  out  of  the  proceeds  of  the  43  shares  of  stock  as  sold  by 
said  A,  L.  Keene  he,  the  said  Keene,  paid  to  G.  W.  Woodson,  one  of  the 
administrators,  the  sum  of  $500  as  a  credit  on  a  debt  of  A.  L.  Keene  to 
said  Woodson  in  his  individual  capacity. 

"Fourth.  That  the  bill  of  sale  from  Mrs.  MoUie  H.  Hassank  and  J. 
E.  Hassank  to  A.  L.  Keene,  described  in  the  pleadings  and  read  in 
evidence,  was  obtained  by  said  A.  L.  Keene  by  fraud  and  deceit,  and  for 
a  grossly  inadequate  price,  to  wit,  the  sum  of  $10. 

"Fifth.  That  the  plaintiffs  J.  Monroe  Perkins,  Mrs.  Mattie  P.  Win- 
ham,  M.  A.  Winham  and  others  executed  powers  of  attorney  to  A.  L. 
Keene.  as  described  in  the  pleadings  and  evidence,  but  that  same  was  or 
were  obtained  by  the  fraud  and  deceit  of  the  said  Keene,  and  said  Keene 
has  done  nothing  to  entitle  him  to  any  interest  in  the  property  covered 
by  said  powers  of  attorney." 

In  addition  the  jury  were  directed  to  answer  certain  questions  sub- 
mitted to  them  as  special  issues  in  reply  to  which  the  jury  found  in 
substance  and  effect  that  the  administrators  knew,  or  bv  the  use  of 
ordinary  diligence  could  have  known,  before  the  sale  that  the  stock  was 
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of  greater  value  than  $400  and  that  they  did  not  exercise  ordinary  dili- 
gence before  the  sale  to  ascertain  its  fair  market  value.  The  jury  also 
in  reply  to  questions  found  that  there  was  no  collusion  between  the 
administrators,  or  either  of  them,  and  A.  L.  Keene  in  the  purchase  of  the 
stock,  and  that  the  administrator  Woodson  was  not  interested  with 
Keene  in  the  purchase.  This  last  finding  was  predicated  upon  a  charge 
in  the  petition,  sustained  by  the  proof,  that  Keene  paid  Woodson  $500 
out  of  the  amount  received  by  him  for  the  stock,  such  payment  being 
upon  an  old  debt  which  Keene  owed  him. 

Upon  these  findings  thft  court  adjudged  that  the  administrators 
were  guilty  of  devastavit,  wa.ste  and  mismanagement  of  the  property  of 
the  estate,  the  amount  of  such  devastavit  being  fixed  at  the  diflference 
between  the  $400  for  which  the  stock  was  sold  and  the  value  of  the 
stock  at  $80  per  share,  less  one  quarter  of  one  percent  exchange,  for 
which  they  should  be  held  liable  to  the  estate.  It  was  further  adjudged 
that  Keene,  by  reason  of  his  fraud  in  procuring  the  transfers  and  powers 
of  attorney,  had  no  interest  in  the  $400.  The  orders  of  the  Probate 
Court  in  the  matter  of  approval  of  the  appraisement  of  the  stock  and  the 
order  of  sale  and  approval  thereof  were  set  aside  and  it  was  ordered  that 
the  decrees  be  certified  to  the  Probate  Court  for  observance.  There  was 
judgment  against  the  defendants  individually  for  costs.  Prom  this 
judgment  Moore  and  Woodson,  the  administrators,  appeal. 

The  first  five  assignments  of  error  are  addrtssed  to  alleged  error  of 
the  court  in  not  sustaining  the  general  demurrer  and  certain  special  ex- 
ceptions to  plaintiffs^  petition.  The  manner  in  which  these  assign- 
ments are  presented  in  the  brief  would  relieve  us  of  the  duty  of  passing 
upon  them.  There  is  no  statement  from  the  record  subjoined  to  the 
assignments  or  the  propositions  thereunder,  of  matters  in  the  record 
pertaining  thereto,  nor  reference  to  the  pages  of  the  record  where  the 
same  can  be  found.  (Eule  31 ;  Bailey  v.  Chapman,  38  S.  W.  Eep.,  544.) 
No  reference  is  made  to  any  order  or  judgment  of  the  court  with  regard 
to  the  demurrer  or  any  of  the  exceptions,  and  we  have  searched  the 
record  in  vain  for  anything  to  show  that  they  were  called  to  the  attention 
of  the  court  or  passed  upon  in  any  way.  Where  the  record  does  not  show 
that  demurrers  and  exceptions  were  called  to  the  attention  of  the  trial 
court  and  passed  upon,  they  will  be  considered  as  waived.  (Chajnbers 
v.  Ker,  6  Texas  Civ.  App.,  376;  San  Antonio  &  A.  P.  By.  Co.  v. 
Bamett,  34  S.  W.  Eep.,  139.)  No  fundamental  error  is  presented  by  the 
assignments.  With  regard  to  the  special  exception  for  misjoinder  of 
A.  L.  Keene,  this  exception  is  not  embraced  in  the  answer  of  the  other 
two  defendants.  It  is  embraced  in  the  answer  of  Keene,  but  is  not  shown 
to  have  b^n  acted  upon,  and  in  addition,  Keene  does  not  appeal  from 
the  judgment.     (Menger  v.  Ward,  87  Texas,  622.) 

The  witness  Eussell,  in  reply  to  a  question  as  to  what  he  gave  for  the 
stock,  testified  that  "I  have  stated  that  I  gave  Mr.  Keene  $85  per  share 
for  the  43  shares."  The  admission  of  this  evidence  is  made  the  basis  of 
the  sixth  assignment  of  error.  By  considering  the  proposition  there- 
under as  a  statement  from  the  record,  and  referring  to  the  pages  of  the 
record  set  out  in  the  assignment  itself,  we  have  been  able  to  dig  out  of 
the  record  what  purports  to  be  an  objection  to  this  evidence  and  an  ex- 
ception to  the  action  of  the  court  in  overruling  the  same.     The  whole 
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objection,  so  far  as  we  are  able  to  understand  it,  is  that  the  witness 
does  not  answer  positively  as  to  the  value  of  the  stock,  but  only  says 
that  he  had  "stated  that  it  was  worth  %%b  per  share,"  which  he  had  done 
elsewhere  in  his  answers.    The  objection  was  without  merit. 

Other  objections  to  the  ruling  of  the  court  in  the  admission  of  testi- 
mony as  presented  in  the  seventh,  eighth  and  ninth  assignments  will 
not  be  considered.  No  regard  is  paid  to  the  rules  with  reference  to  the 
preparation  of  briefs.  There  are  no  statements  from  the  record  by  which 
we  are  enabled  to  determine,  from  the  record,  what  was  the  action  of  the 
court  thus  complained  of  and  attempted  to  be  presented  for  consideration 
by  this  court. 

The  tenth  and  eleventh  assignments  of  error  assail  the  charge  of  the 
court  in  assuming  that  the  value,  $375,  at  which  the  stock  was  appraised^ 
and  the  amount  paid  by  Keene  therefor,  $400,  were  greatly  less  than  its 
value,  the  real  market  value  being  not  less  than  $80  per  share,  and  in 
directing  the  jury  to  so  find.  It  is  sufficient  to  say  with  reference  to 
these  assignments  that  the  undisputed  evidence  established  the  facts  and 
the  court  did  not  err  in  so  stating  to  the  jury. 

There  was  no  error  in  framing  the  form  of  the  verdict  and  of  the 
answers  to  the  questions,  as  was  done  by  the  court,  for  the  information 
and  convenience  of  the  jury.  This  in  no  way  controlled  or  tended  to 
influence  their  findings  upon  the  issues  presented  to  them,  and  was  an 
entirely  proper  procedure. 

The  matter  of  taxation  of  costs  was  in  the  discretion  of  the  court. 
It  was  no  abuse  of  this  discretion  to  tax  all  of  the  costs  against  the  three 
defendants  jointly. 

The  court  did  not  render  judgment  for  the  value  of  the  stock,  as 
complained  of  in  the  fourteenth  assignment  of  error,  but  merely  found 
the  value  thereof,  and  the  amount  of  the  devastavit  of  the  administrators, 
certifying  the  decree  to  the  Probate  Court  for  observance.  Nor  did  the 
court  render  a  money  judgment  against  any  of  the  defendants  for  any 
sum  (except  the  costs)  as  set  out  in  the  fifteenth  assignment,  which  is 
overruled. 

By  the  sixth  and  seventh  questions  propounded  to  the  jury  they  were 
asked  whether  the  two  administrators,  respectively,  knew  or  by  the  use 
of  ordinary  diligence  could  have  known,  before  the  sale  of  the  stock  that 
it  was  of  greater  value  than  $400.  To  this  question  the  jury  by  their 
verdict  answered,  *^es."  In  copying  the  verdict  into  the  judgment  this 
answer  by  mistake  is  written  "No.^'  Appellants  assail  the  judgment  for 
this  error.  The  mistake  was  clearly  a  mere  clerical  one,  and  would  have 
been  corrected  if  called  to  the  attention  of  the  trial  court.  Appellants 
insist  that  this  was  done  in  the  motion  for  a  new  trial,  referring  to  the 
eighteenth  paragraph  thereof  which  is  as  follows:  ^^ecause  the  judg- 
ment is  contrary  to  the  verdict  of  the  jury  and  is  not  supported  by  nor 
in  accordance  with  the  same.'*  This  did  not  point  out  the  error  com- 
plained of  in  the  assignment,  and  evidently  was  not  so  understood  by 
the  court. 

It  is  assigned  as  error  tllat  one  of  the  jurors  became  sick  and  was 
excused  and  thereupon  the  parties  agreed  to  try  with  eleven  jurors. 
When  the  jury  reached  an  agreement  they  were  instructed  by  the  court 
that  it  would  be  necessary  for  all  of  them  to  sign  the  verdict.    It  then 
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developed  that  one  of  them  could  not  sign  his  name.  The  judge  of  the 
court  then  wrote  the  juror's  name  at  the  foot  of  the  verdict  and  he  made 
his  mark.  This  statement  from  the  assignment  of  error  finds  no  sup- 
port in  the  record.  We  are  referred  in  the  brief  only  to  the  verdict 
which  shows  that  it  is  signed  by  eleven  jurymen  and  that  one  of  them 
signed  by  his  mark,  and  to  the  motion  for  a  new  trial,  in  which  the 
facts  stated  are  set  out.  There  is  nothing  in  the  record  to  show  that 
this  action,  or  any  part  of  it,  was  objected  to  and  the  ruling  upon  such 
objections  made  tiie  ground  of  a  bill  of  exceptions.  If  the  point  were 
properly  presented,  however,  we  would  hold  that  the  action  of  the  court 
was  entirely  unobjectionable.  The  juror  having  been  accepted,  any  ob- 
jection on  the  ground  that  he  did  not  possess  the  requisite  qualifications 
comes  too  late  after  the  verdict.     (Schuster  v.  LaLonde,  57  Texas,  28.) 

The  appellants  made  no  exception  to  the  petition  on  the  ground  that 
Keene  was  not  a  necessary  or  proper  party,  as  set  out  in  the  eighteenth 
assignment  of  error,  which  is  without  merit. 

We  have  passed  upon  all  of  the  assignments  of  error  with  few  ex- 
ceptions, although  none  of  them  are  so  presented  as  to  require  us  to 
do  so.  No  attention  is  paid  to  the  rules  of  court  in  the  preparation  of 
the  brief. 

There  is  no  error  presented  in  the  record  and  the  judgment  is  aflBrmed. 

Affirmed. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  W.  C. 

SXOWDEN  et  al. 
Decided  December  19,  1906. 

1. — ^Kailway — ^Injury  to  Person  on  Track. 

Recovery  of  damages  sustained,  in  suit  by  parents  for  death  of  boy  struck 
by  train  while  walking  on  track,  under  circumstances  held  to  constitute  him  a 
licensee  rather  than  a  mere  trespasser,  and  to  support  a  finding  of  negligence  by 
defendant  and  absence  thereof  by  the  injured  party. 

2. — ^Pleading — Trespasser  or  Licensee. 

Allegations  of  customary  and  long  continued  use  of  railway  track  by  the 
public  as  a  pathway,  held  sufficient  to  show  one  using  it  to  be  a  licensee  and  not 
a  trespasser. 

3. — ^Railway — Negligence — Speed — Signals. 

Allegations  and  proof  that  defendant  railway  was  negligent  toward  a  li- 
censee walking  on  its  track  in  running  at  a  high  rate  of  spe^  and  rounding  a 
curve  down  grade  without  giving  warning  signals,  held  sufficient  to  warrant 
the  submission  of  the  issue  of  fact  as  to  whether  such  omissions  were  negligence. 

4. — ^Death — ^Damages — ^Parent. 

Allegations  that  plaintiffs,  who  sued  on  account  of  the  death  of  their  son, 
thirteen  years  old,  had  a  reasonable  expectation  of  pecuniary  aid  from  him 
after  he  attained  his  majority,  held  sufficient,  and  the  question  of  such  expectation 
held  properly  submitted  to  the  jury  under  the  proof  offered. 

Appeal  from  the  District  Court  of  Bastrop  County.    Tried  below  be- 
fore Hon.  Ed.  E,  Sinks. 

Page,  Wiley  &  Price,  for  appellant. — To  constitute  a  cause  of  action 
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against  appellant,  appellees'  petition  must  allege  facts  sufficient  to  show 
that  their  son,  Charley  Snowden,  was  a  licensee  upon  the  track  at  the 
time  and  place  of  his  death,  and  that  he  was  not  guilty  of  negligence 
in  being  on  the  track  or  of  contributory  negligence  in  going  upon  the 
track,  or  while  walking  thereon.  St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Shiflet,  83  S.  W.  Rep.,  677  (same  case  formerly  before  the  court 
in  94  Texas,  131) ;  Missouri  Pac.  Ry.  Co.  v.  Brown,  18  S.  W.  Rep., 
670;  Smith  v.  Pordyce,  18  S.  W.  Rep.,  663;  Houston  &  T.  C.  Ry.  Co.  v. 
Richards,  59  Texas,  373;  Hughes  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  67 
Texas,  595;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  York,  74  Texas,  364;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Ryon,  80  Texas,  59. 

Appellant  did  not  owe  Charley  Snowden  any  duty,  as  a  trespasser  or 
as  a  licensee,  with  reference  to  the  rate  of  speed  at  which  it  was  running 
its  train,  or  with  reference  to  the  construction  and  maintenance  of  its 
roadbed  and  track.  Houston  &  T.  C.  R.  R.  Co.  v.  Sgalinski,  46  S.  W. 
Rep.,  113. 

The  place  alleged  is  not  a  place  where  the  law  requires  appellant,  in 
the  operation  of  its  trains,  to  slacken  speed  or  to  blow  the  whistle  and 
ring  the  bell.  Rev.  Stats.,  art.  4232;  Houston  &  T.  C.  R.  R.  Co.  v. 
Sgalinski,  46  S.  W.  Rep.,  113. 

The  allegation  is  insufficient  to  admit  proof  as  to  expected  pecuniary 
benefits  after  majority.  Missouri,  K.  &  T.  Ry.  Co.  v.  Rodgers,  39  S.  W. 
Rep.,  383 ;  Houston  &  G.  N.  Ry.  Co.  v.  Miller,  49  Texas,  322. 

C.  W.  Webb  and  Orgain  &  Mayward,  for  appellees. — The  allegations 'of 
plaintiff's  petition  are  sufficient  to  show  that  Charley  Snowden  was  a 
licensee  on  the  track  at  the  time  and  place  he  was  killed.  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Matthew^s,  88  S.  W.  Rep.,  192 ;  Texaa  Midland  R.  R. 
V.  Byrd,  90  S.  W.  Rep.,  185 ;  Texas  &  P.  Ry.  Co.  v.  Ball,  85  S.  W.  Rep., 
458 ;  Texas  &  P.  Ry.  Co.  v.  Watkins,  88  Texas,  20 ;  Shiflet  v.  St.  Louis 
S.  W.  Ry.  Co.,  44  S.  W.  Rep.,  920 ;  Hutchens  v.  St.  Louis  S.  W.  Ry., 
89  S.  W.  Rep.,  25;  Texas  &  P.  Ry.  Co.  v.  Harby,  67  S.  W.  Rep.,  542; 
Law  V.  Missouri,  K.  &  T.  Ry.  Co.,  67  S.  W.  Rep.,  1025-1028. 

Whether  the  common  or  habitual  use  of  the  railroad  track  as  a  foot- 
path constituted  the  person  using  the  railroad  track  a  licensee  or  not, 
the  fact  that  it  was  so  used  and  such  use  was  known  to  the  defendant 
company  made  it  the  duty  of  the  employes  of  the  company  in  the  opera- 
tion of  its  train,  in  the  exercise  of  ordinary  care,  to  keep  a  lookout  for 
persons  who  might  be  on  the  track  and  to  operate  its  trains  with  care 
to  avoid  injurv  to  them.  Texas  P.  Ry.  Co.  v.  Harby,  67  S.  W:,  542; 
St.  T^uis  &  T\  Ry.  Co.  v.  Crosnoe,  72  Texas,  82;  Houston  &  T.  C.  Ry. 
Co.  V.  Svmpkins,  54  Texas,  615;  Texas  &  P.  Rv.  Co.  v.  Watkins,  88 
Texas,  '20-25 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Shiflet,  83  S.  W.  Rep.,  678, 
679;  Texarkana  &.Ft.  S.  Ry.  Co.  v.  Frugia,  16  Texas  Ct.  Rep.,  727; 
Hutchens  v.  St.  Louis  S.  W!  Ry.,  89  S.  W.  Rep.,  25. 

Whether  the  employes  of  the  railroad  exercised  ordinary  care  in  operat- 
ing the  train  was  a  question  for  the  jury.  Houston  &  T.  C.  Rv.  Co.  v. 
Boozer,  70  Texas,  536 ;  Texas  &  P.  Rv."^  Co.  v.  Harby,  67  S.  W.  Rep., 
542;  Shiflet  v.  St.  Tx)uis  &  S.  W.  Ry.  Co.,  44  S.  W.  Rep.,  920;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Bellew,  54  S.  W.  Rep.,  1079 ;  Law  v.  Missouri,  K.  & 
T.  Rv.  Co.'  of  Texas,  67  S.  W.  Rep.,  1025. 
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The  amount  of  damages  plaintiffs  had  a  right  to  recover  in  this  case 
consists  of  the  pecuniar}'  value  of  the  child's  life  to  the  parents,  and 
there  is  no  rule  that  confines  these  damages  to  a  portion  of  the  child's 
probable  lifetime.  Rev.  Stats.,  art.  3027;  San  Antonio  St.  Ry.  Co.  v. 
Mechler,  29  S.  W.  Rep.,  203 ;  San  Antonio  St  Ry.  Co.  v.  Mechler,  87 
Texas,  636 ;  Taylor  B.  &  H.  Ry.  Co.  v.  Wamer,  84  Texas,  125 ;  Houston 
City  St.  Ry.  Co.  v.  Sciacca,  80  Texas,  355;  Cole  v.  Parker,  66  S.  W. 
Rep.,  136;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Power,  64  S.  W.  Rep.,  629; 
San  Antonio  Tracfion  Co.  v.  White,  60  S.  W.  Rep.,  324;  San  Antonio 
Traction  Co.  v.  White,  94  Texas,  469. 

KEY,  Associate  Justice. — Charley  Snowden,  a  boy  thirteen  years 
and  ten  months  old,  while  walking  on  the  railroad  track  of  the  Missouri, 
Kansas  &  Texas  Railway  Company,  at  a  point  about  two  miles  south  of 
the  town  of  Elgin,  was  struck  by  a  southbound  passenger  train  and 
killed.  Thereafter  his  father  and  mother  brought  this  suit  against  the 
railway  company  to  recover  damages  on  account  of  the  alleged  wrongful 
killing  of  their  son. 

The  plaintiifs  alleged  in  their  petition  that  the  point  on  the  railroad 
track  where  the  deceased  was  struck  was  on  a  dump  20  feet  high  and 
sixty  yards  south  of  a  trestle  bridge;  that  the  right  of  way  of  the  rail- 
road was  fenced  on  each  side  witfi  barbed  wire,  extending  to  a  point 
opposite  each  end  of  said  bridge,  and  then  into  and  connecting  with  the 
trestle  of  said  bridge;  that  at  each  end  of  the  bridge  on  the  west  side 
there  were  wooden  stile  steps,  constructed  by  the  defendant,  over  which 
persons  walking  along  the  track  could  pass  over  the  wire  fences,  instead 
of  walking  on  said  trestle  bridge,  thereby  extending  to  the  public  an 
implied  invitation  to  use  said  roadbed  and  steps  as  a  walk-way;  that 
there  were  at  that  time,  and  had  been  for  eight  or  ten  years  prior  there- 
to, a  beaten  pathway  between  the  rails  along  and  over  said  railroad  trav- 
eled by  the  public  generally,  leading  to  and  from  and  over  said  steps  and 
up  the  embankment  or  dump  onto  the  railroad  track  and  along  said 
track,  and  a  beaten  pathway  on  the  ground  along  the  side  of  the  trestle 
bridge  from  one  of  said  steps  to  the  other;  that  said  railroad  track  at 
that  time,  and  for  many  years  prior  thereto,  at  the  place  where  the  plain- 
tiifs^ son  was  killed,  and  for  a  distance  of  more  than  half  a  mile  south 
therefrom  and  leading  on  up  to  the  south  end  of  said  bridge  and  along 
said  path  down  said  railroad  dump  on  the  south  end  of  said  bridge  and 
over  said  steps  aud  along  said  path  to  the  steps  at  the  north  end  of  said 
bridge  and  over  paid  steps  and  along  the  path  up  the  dump  onto  the 
railroad  track,  and  thence  along  said  track  to  the  town  of  Elgin  was  a 
footpath  and  traveled  way  by  common  use  and  custom  and  by  permission 
and  acquiescence  of  the  said  railway  company,  and  with  its  knowledge 
and  consent  was  in  common  and  constant  use  by  pedestrians ;  that  such 
use  had  been  so  common,  constant  and  notorious  and  for  such  length  of 
time  as  to  apprise  the  defendant  of  such  use  and  of  the  probable  pres- 
ence of  persons  on  the  railroad  track  at  the  time  and  place  when  the 
child  was  killed.  TTie  petition  then  charged  that  the  defendant  was 
guilty  of  ne.eligence  (1)  in  running  the  train  at  a  very  high  and  dan- 
gerous rate  of  speed  when  it  approached  and  passed  a  curve  on  a  de- 
scending grade  approaching  the  bridge  and  when  it  struck  and  killed  the 
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boy:  (2)  in  failing  to  keep  a  proper  lookout  for  persons  who  might  be 
in  the  traveled  way  on  the  railroad  track,  at  or  near  the  place  where 
the  boy  was  killed;  (3)  in  failing  to  ring  the  bell  or  blow  the  whistle 
when  the  train  came  around  the  curve  north  of  the  bridge,  or  when  it 
approached  the  descending  grade;  (4)  that  if  the  employes  operating 
the  train  discovered  Charley  Snowden  on  the  track,  they  were  negligent 
in  not  ringing  the  bell  and  blowing  the  whistle,  and  in  not  stopping  the 
train  or  lessening  the  speed  thereof. 

The  defendant's  answer  contained  a  general  demurrer  several  special 
exceptions,  a  general  denial  and  a  special  denial  of  some  of  the  allega- 
tions in  the  plaintiffs'  petition.  It  also  charged  that  Charley  Snowden, 
on  the  occasion  in  question,  was  a  trespasser  on  the  railroad  track,  and 
was  guilty  of  contributory  negligence;  that  he  knew  that  it  was  dangerous 
to  walk  on  the  railroad  bed  between  the  rails  and  assumed  the  risk  in- 
volved in  doing  so.  It  also  charged  that  he  was  guilty  of  contributory 
negligence  in  failing  to  look  and  listen  for  approaching  trains. 

There  was  a  jury  trial  which  resulted  in  a  verdict  and  judgment  for 
the  plaintiffs  for  $5,000,  and  the  defendant  has  appealed. 

The  verdict  of  the  jury,  in  effect,  finds  that  the  defendant  was  guilty 
of  negligence  in  one  or  more  of  the  particulars  charged,  and  that  the 
deceased  was  not  guilty  of  contributor}'  negligence.  These  findings  are 
supported  by  testimony  and  adopted  by  this  court. 

The  first,  second  and  third  assignments  of  error  are  addressed  to  the 
action  of  the  court  in  overruling  certain  exceptions  to  the  plaintiffs'  p^ 
tition.  Under  these  assignments  appellant's  main  contention  seems  to 
be  that  the  petition  fails  to  show  that  Charley  Snowden  was  a  licensee 
and  not  a  trespasser  upon  the  railroad  track,  and  the  case  of  St.  Louia 
S.  W.  Ry.  Co.  V.  Shiflet,  83  S.  W.  Rep.,  677,  is  relied  upon  as  authority 
for  such  contention.  We  overrule  these  assignments.  In  the  later  case 
of  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Matthews,  88  S.  W.  Rep.,  192,  the 
Supreme  Court  lays  down  the  correct .  rule,  and  this  case  comes  within 
that  rule.  Furthermore,  in  this  case  it  was  alleged  by  the  plaintiffs 
that  the  pathway  on  the  defendant's  railroad  track  where  the  boy  was 
killed  had,  for  ten  years  or  more,  been  constantly  and  commonly  used 
by  the  public  by  permission  and  with  the  knowledge  and  consent  of  the 
defendant;  and  the  Shiflet  case  does  not  hold  that  under  such  state  of 
facts  a  person  on  a  railroad  track  would  be  a  trespasser. 

The  fourth  and  fifth  assignments  complain  because  the  court  refused 
to  sustain  special  exceptions  to  that  part  of  the  petition  charging  that 
the  train  was  running  at  a  high  and  dangerous  rate  of  speed,  etc.,  and 
that  it  was  the  duty  of  the  defendant  to  slacken  the  speed  of  the  train 
and  to  have  blown  the  whistle  and  rung  the  bell  when  the  train  came 
around  the  curve  and  when  it  approached  and  descended  the  down  grade- 
Inasmuch  as  there  is  no  statute  which  required  whistle  or  bell  signals, 
or  limited  the  rate  of  speed  at  the  time  and  place  in  question,  it  is  con- 
tended that  the  failure  to  give  such  signals,  or  to  limit  the  rate  of  speed, 
would  not  be  negligence  nor  ground  for  complaint.  In  the  absence  of  a 
statutory  requirement  the  matters  complained  of  would  not  be  negli- 
gence per  se,  but  they  might  fail  to  comport  with  what  would  have  been 
the  conduct  of  a  person  of  ordinary  prudence  under  like  circumstances, 
and  therefore  constitute  negligence.     The  petition  charged  that  the  de- 
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fendant  was  guilty  of  negligence  in  the  particulars  named^  and  whether 
or  not  such  facts  constitute  negligence,  was  a  question  of  fact  to  be  de- 
cided by  the  jury.  (Galveston,  H.  &  S.  A.  By.  v.  Duelm,  23  S.  W. 
Bep.,  596;  s.  c.  by  Supreme  Court,  25  S.  W.  Bep.,  406;  Houston  & 
T.  C.  By.  V.  Goodman,  85  S.  W.  Bep.,  493 ;  Texas  &  Pac.  By.  v.  Harby, 
67  S.  W.  Bep.,  541;  Texas  &  Pac.  By.  v.  Watkins,  88  Texas,  24.)  The 
sixth  assignment  presents  substantially  the  same  questions  that  are  pre- 
sented by  the  fourth  and  fifth,  and  for  the  reasons  just  stated,  that  as- 
signment is  overruled. 

The  plaintiffs  alleged  in  their  petition  that  after  the  majority  of 
Charley  Snowden  plaintiffs  had  the  reasonable  expectation  of  receiving 
pecuniary  benefits,  and  would  have  received  such  benefits  from  him  of 
the  value  of  $5,000.  The  defendant  excepted  to  that  paragraph  of  the 
petition  upon  the  grounds  that  such  damages  are  not  recoverable  in 
law;  and,  if  recoverable,  said  allegations  are  insufficient  to  admit  of 
recovery.  The  exception  was,  in  substance,  a  general  demurrer,  and  the 
court  properly  overruled  it,  and  correctly  admitted  the  testimony  offered 
by  the  plaintiffs  on  that  branch  of  the  case,  and  properly  and  fairly  sub- 
mitted that  issue  to  the  jury. 

There  are  many  other  assignments,  some  addressed  to  the  action  of 
the  court  in  admitting  testimony,  and  others  to  the  submission  of  cer- 
tain questions  to  the  jury,  but  all  resting  upon  the  proposition  that  the 
undisputed  testimony  showed  that  the  deceased  was  a  trespasser  on  the 
occasion  in  question,  and  the  plaintiffs  not  entitled  to  recover.  We  have 
already  ruled  against  that  contention,  and  it  is  unnecessary  to  consider 
in  detail  the  several  assignments  referred  to. 

We  think  the  court's  charge  on  contributory  negligence  was  correct, 
and  properly  submitted  that  issue  to  the  jury,  and  that  no  error  was  com- 
mitted in  refusing  the  special  instruction  upon  that  subject  requested 
by  the  defendant. 

All  the  questions  presented  in  appellant's  brief  have  received  due  con- 
sideration, and  our  conclusion  is  that  none  of  them  show  reversible  error, 
and  therefore  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  Newsome  &  Williams. 

Decided  December  19,  1900. 

1 . — ^Yalue — Opinion — Cross-Ezaminatlon. 

A  witness  who  has  given  his  opinion  of  the  value  of  a  horse  at  the  destina- 
tion to  which  a  carrier  undertook  his  transportation,  may  be  cross  examined 
as  to  the  price  at  which  such  an  animal  could  be  bought  elsewhere,  and  its  effect 
on  its  market  value  at  place  of  destination. 

8. — ^Pedigrree  of  Animal — ^Evldenoe — Certificate  of  Eefiriftration. 

A  certificate  of  registration  of  a  trotting  stallion,  though  testified  to  be  a 
document  which  would  be  accepted  by  horsemen  of  America  as  authentic  regis- 
tration of  the  animal's  pedigree,  is  not  admissible  in  evidence  without  proof  of 
its  execution  as  at  common  law. 

Vol.  XLIV.  Civil— 33. 
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8. — Special  or  General  Damagei — ^Fitneis  for  Breedlnsr  Pnrpotet. 

The  pedigree  and  fitness  for  breeding  purposes  generally  of  animals  injured 
in  transportation  may  be  shown  in  proof  of  value  and  damages  under  the  gen- 
eral allegation  thereof,  depreciation  therein  not  being  a  special  damage  whidi 
must  be  alleged  as  in  case  of  entry  for  a  certain  competition  or  contract  for 
breeding. 

Appeal  from  the  District  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  J.  W.  Timmins. 

• 

W.  L.  Hall,  Joseph  Spence,  Jr.,  and  C.  0.  Harris,  for  appellant — ^The 
certificate  of  the  American  Trotting  Begister  was  whoHy  irrelevant,  im- 
material, and  not  admissible  for  any  purpose  in  this  case,  it  not  being 
shown  that  it  was  given  for,  or  on  account  of,  or  in  any  manner  related 
to  the  horse  in  question.  Texas  &  Pacific  Ry.  Co.  v.  EUerd,  12  Texas 
Ct.  Eep.,  827;  Missouri,  K.  &  T.  Ry.  v.  Davidson,  1  Texas  Ct.  Rep., 
338;  McKinney  v.  Bradbury,  Dallam,  444;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Dunman,  31  S.  W.  Rep.,  1070. 

Testimony  of  special  damages  is  not  admissible  in  the  absence  of  alle- 
gations specially  setting  out  such  damages.  Gulf,  C.  &  S.  F.  Ry.  Co.  ▼. 
Dunman,  31  S.  W.  Rep.,  1070;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Cole,  16  S. 
W.  Rep.,  176;  Missouri  Pac.  Ry.  Co.  v.  Breeding,  16  S.  W.  Rep.,  184; 
Gulf,  C.  &  S.  P.  Rv.  Co.  V.  Maetze,  2  Willson,  sec.  632,  633 ;  Treadwell 
V.  Whittier,  13  Am.  St.  Rep.,  180;  Stevenson  v.  Smith,  28  Cal.,  103, 
87  Am.  Dec.,  107;  Potter  v.  Froment,  47  Cal.,  166;  Hunter  v.  Stewaxt, 
47  Me.,  419 ;  Lewiston  T.  Co.  v.  Shasta  &  W.  W.  Ry.  Co.,  41  Cal.,  565 ; 
Gay  V.  Winter,  34  Cal.,  162;  Laing  v.  Colder,  8  Barr,  479;  Saffer  v.  Dry 
Dock,  E.  B.  &  B.  R.  Co.,  53  Hun,  629 ;  Taylor  v.  Monroe,  43  Conn.,  36  ; 
Chitty  on  Pleadings,  395,  396;  Hutchinson  on  Carriers,  796;  Sedgwick  on 
Damages,  575;  Sutherland  on  Damages,  763. 

There  was  neither  allegation  nor  proof,  that  the  appellant,  or  either 
of  the  railroads  that  transported  the  stock  in  question,  had  any  notice, 
that  the  horses  were  standard  bred,  or  that  Carnegie  possessed  speed 
qualities,  developed  or  undeveloped,  or  that  plaintiff  expected  to  develop, 
or  that  could  be  developed.  Missouri,  K.  &  T.  Ry.  Co.  v.  Belcher,  35  S. 
W.  Rep.,  6;  Western  IT.  Telegraph  Co.  v.  Edmonson,  42  S.  W.  Rep., 
649;  Harvey  v.  Connecticut  Railroad  Co.,  124  Mass.,  421;  Vicksburg, 
etc.,  Ry.  Co.  v.  Ragsdale,  46  Miss.,  458;  Priestly  v.  Northern  I.  &  C. 
Railroad  Co.,  26  111.,  205 ;  Hadley  v.  Baxendale,  9  Exch.,  341 ;  Hutchin- 
son on  Carriers,  sees.  772,  773. 

The  record  disclosing  the  fact  that  there  was  no  market  value  for  said 
horse  at  San  Angelo,  Texas,  the  place  of  destination,  but  showing  that 
appellees  relied  solely  upon  the  actual  and  intrinsic  value  of  said  horse 
at  San  Angelo,  Texas,  testimony  as  to  the  value  of  the  horse  in  the 
supply  market,  that  is  what  such  a  horse  could  be  purchased  for  in  the 
supply  market;  is  admissible  as  affecting  the  actual  or  intrinsic  value  of 
said  horse  at  San  Angelo,  Texas,  which  value  would  be  governed  by  the 
value  in  the  supply  market  plus  the  freight  and  expenses  of  transporta- 
tion, say  from  Memphis,  Tenn.,  the  supply  market,  to  San  Angelo,  Texas, 
place  of  destination.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Jackson  &  EJdwards, 
14  Texas  Ct.  Rep.,  100;  Texas  &  Pac.  Rv.  Co.  v.  Dishman,  14  Texas 
Ct.  Rep.,  650;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Anson,  11  Texas  Ct.  Rep.,  97. 
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No  briefs  for  appellee  were  on  file. 

PISHEE,  Chief  Justice. — ^The  appellees  brought  tliis  suit  against 
the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  and  the  Texas  & 
Pacific  Railway  Company,  alleging,  in  substance,  that  they  had  sus- 
tained damages  by  reason  of  the  delay  and  injury  to  certain  horses  trans- 
ported from  Memphis,  Tennessee,  to  San  Angelo,  Texas.  The  damages 
claimed  are  charged  to  have  been  occasioned  by  the  negligence  of  tiie 
two  roads  mentioned.  The  animals  in  question  consisted  of  what  is 
claimed  as  a  standard  bred  stallion,  by  the  name  of  "Carnegie,*^  whose 
pedigree  and  standing  it  is  claimed  was  registered  in  the  American 
Trotting  Register,  and  seven  mares  of  the  same  breed,  which  were  entitled 
to  be  registered.  The  animals  were  valuable  for  breeding  purposes  and 
for  their  speed. 

Verdict  and  judgment  below  was  in  favor  of  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company,  and  in  favor  of  the  plaintiflEs  as  against  the 
Texas  &  Pacific  Railway  Company  for  the  sum  of  $759.91. 

Appellants  seventh  assignment  of  error  is  as  follows:  "The  court 
erred  in  sustaining  the  plaintiffs'  objection  to  the  question  propounded 
by  the  defendant  to  the  witness  W.  Jones,  said  question  being  as  follows : 
*If  that  horse  was  bought  for,  and  other  horses  like  him  could  be  bought 
in  the  supply  market  for  $300,  would  he  be  worth  $7,000  on  the  market 
here  ?' "  This  question  had  reference  to  the  horse  "Carnegie,^'  and  which 
upon  objection  the  witness  was  not  allowed  to  answer.  While  it  is  true 
that  the  evidence  as  to  the  horse  "Carnegie"  having  a  market  value  at 
San  Angelo  is  meager,  we  can  not  say  it  is  not  of  some  probative  force, 
but  we  are  impressed  with  the  idea  that  the  most  substantial  evidence 
in  the  record  relating  to  the  value  is  based  upon  the  opinion  of  witnesses 
as  to  his  real  or  reasonable  value  at  that  point.  There  is  evidence  that 
the  horse,  within  a  recent  date  of  the  time  he  was  shipped  to  San  Angelo, 
was  in  good  condition  when  purchased  by  the  plaintiffs  who  paid  for  him 
the  sum  of  only  three  hundred  dollars;  and  the  evidence  of  all  of  the 
witnesses  upon  the  subject  of  value  was  merely  the  expression  of  their 
opinion,  based  upon  either  what  they  supposed  to  be  the  market  value, 
if  any,  at  San  Angelo,  or  upon  an  estimate  of  what  they  considered  to 
be  his  reasonable  value;  and  the  evidence  upon  this  subject  covered 
a  wide  range,  from  that  of  a  few  hundred  dollars  to  that  of  seven  thou- 
sand dollars.  Jones  was  one  of  the  principal  witnesses  for  the  plaintiffs 
on  the  subject  of  value,  and  his  estimate,  based  upon  his  opinion,  reached 
as  high  as  $7,000.  This  much  is  stated  in  order  to  show  that  it  was 
material  to  test  by  cross-examination,  the  accuracy  of  the  witness  Jones's 
conclusions;  and  the  question  set  out  in  the  assignment  propounded 
by  the  defendant  was  a  searching  inquiry^  which  if  he  had  been  per- 
mitted to  answer,  may  have  shaken  the  faith  of  the  jury  in  his  high  and 
exalted  estimate.  In  offering  the  question,  the  appellants'  counsel  stated 
that  they  expected  to  show  that  the  value  of  such  a  horse  was,  to  some 
extent,  controlled  by  what  was  his  value  in  the  supply  market  where  he 
was  purchased,  and  where  horses  of  like  kind  could  be  purchased. 

It  also  appears  from  the  bill  of  exceptions  that  the  only  objection 
urged  to  the  evidence  was  that  it  was  immaterial,  which  objection,  as 
said  before,  was  sustained.    Of  course,  we  recognize  the  general  rule  that 
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the  value^  not  where  purchased  but  at  the  place  of  destination,  should 
govern;  but  here  the  value  was  so  speculative  and  uncertain  for  horses 
of  this  class  at  San  Angelo,  the  point  of  destination,  that  we  think  it  was 
material  for  the  jury  to  be  informed  of  what  was  the  purchase  price  of 
such  horse  in  the  market  where  he  was  furnished,  together  with  the  cost 
of  transportation  to  the  point  of  destination,  aB  evidence  having  some 
bearing  upon  his  value.  The  question  propounded  did  not  necessarily 
relate  to  a  matter  of  common  knowledge  within  the  possession  of  the 
jury,  nor  did  it  merely  call  for  the  conclusion  of  the  witness  as  to  a 
fact  about  which  the  jury,  as  well  as  the  witness,  could  form  an  estimate; 
but  it  was  a  test  of  the  accuracy  of  the  witnesses  opinion,  and  his  answer, 
if  permitted  to  have  gone  to  the  jury,  may  have  impressed  them  with  the 
idea  that  either  his  opinion  was  entitled  to  little  weight  or  that  his  esti- 
mate of  value,  based  upon  his  opinion,  was  extravagant.  The  question 
should  have  been  answered. 

On  the  trial  below  the  court  admitted  in  evidence  a  certificate  of  regis- 
tration stating  that  the  horse  "Carnegie*'  was  registered  as  "Standard," 
and  which  purported  to  give  his  pedigree,  as  shown  by  the  American 
Trotting  Registry,  which  instrument  was  executed  at  Chicago,  Illinois, 
and  purported  to  be  under  the  hand  and  seal  of  the  registrar.  The  pur- 
pose of  this  evidence  was  to  show  that  the  horse  in  question  had  a  value 
above  that  of  horses  generally,  and  was  evidently  considered  by  the  jury 
as  having  some  weight  in  establishing  that  fact.  Among  other  objec- 
tions urged  to  the  introduction  of  the  certificate  was  one  to  the  effect  tiiat 
its  execution  had  not  been  proven.  The  bill  of  exception  states  that  the 
court  admitted  it  in  evidence  in  connection  with  the  evidence  of  the 
witness  Xasworthy,  who  testified  in  effect  that  the  certificate  in  ques- 
tion would  be  recognized  by  horse  men  all  over  America  as  being  an  au- 
thentic registration  of  the  horse's  pedigree.  It  may  be  true  that  horsemen 
would  recognize  and  act  upon  the  certificate  as  authentic  and  as  correct- 
ly stating  the  facts,  but  such  general  recognition  would  not  supply  the 
proof  of  execution  when  the  certificate  was  called  in  question.  The  de- 
fendant was  not  a  party  to  the  certificate,  which  was  issued  by  a  third 
party  who  purports  to  be  the  keeper  of  the  records  of  the  American 
Trotting  Registry.  His  evidence  or  that  of  any  one  else  was  not  offered 
for  the  purpose  of  showing  the  existence  of  such  a  record,  or  who  was 
its  custodian  and  who  could  and  would  be  authorized  to  give  a  certifi- 
cate of  its  contents;  nor  was  there  any  evidence  whatever  tending  to 
prove  the  execution  of  the  instrument  under  the  rules  of  the  common 
law  as  they  are  applicable  here,  and  which  should  apply  in  determining 
the  admissibility  of  the  certificate,  owing  to  the  fact  that  we  have  no 
statute  making  the  mere  offer  of  such  a  document  proof  of  its  execution. 
The  certificate  should  not  have  been  admitted. 

In  overruling  all  of  the  remaining  assignments  of  errors  as  not  well 
taken,  and  without  undertaking  to  give  our  reasons  for  so  doing,  we  wish 
merely  to  say  in  reply  to  the  suggestion  of  the  appellant  that  the  dam- 
ages sought  to  be  recovered  are  special,  that  this  view  can  not  be  accepted 
by  the  coui-t.  In  determining  the  intrinsic  or  market  value  of  an  animal, 
the  kind  and  class  to  which  he  belongs,  his  qualities  and  his  use  and 
service  for  which  he  is  fitted  and  to  which  he  may  be  put  are  to  be  con- 
sidered in  arriving  at  his  value;  and  we  do  not  understand  that  these 
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elements  are  embraced  solely  within  the  term  "special  damages/*  only 
to  be  recovejed  nnder  an  allegation  so  designating  them  as  snch.  The 
general  averment  of  the  loss  of  the  market  or  reasonable  value  of  the  ani- 
mal would  allow  a  consideration  by  a  jury  of  the  elements  pointed  out. 
Of  course,  if  the  purpose  was  to  show  that  the  animal  was  to  be  entered 
in  a  certain  race,  or  to  be  used  under  a  certain  contract  for  procreative 
service,  the  loss  resulting  through  the  negligence  of  the  carrier,  if  de- 
priving the  plaintiff  of  the  benefits  to  flow  from  these  engagements,  would 
be  special  damages.  But  the  mere  fact  that  the  animals  were  of  a  su- 
perior class  and  valuable  for  breeding  purposes,  or  generally  fit  for  any 
other  purpose  for  which  they  may  be  lawfully  used,  would  not  be  ele- 
ments for  the  loss  of  which  the  law  would  characterize  as  special  dam- 
ages. The  rule  of  general  damages  would  apply  in  such  a  case,  based 
upon  the  loss  or  injury  sustained  to  horses  of  tiiat  class,  kind  and  quali- 
ties. 

As  there  is  no  assignment  of  error  complaining  of  the  judgment  of 
the  court  below  in  favor  of  the  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany, the  judgment  as  to  it  will  be  aflfirmed. 

For  the  errors  pointed  out,  the  judgment  of  the  court  below  as  against 
the  Texas  &  Pacific  Railway  Company  will  be  reversed  and  the  cause 
remanded. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  Z.  Raney. 

I>ecided  December  19,  1906. 

1. — ^Damages — ^Proximate  Besnlt — ^Infeotious  Disease. 

Where  a  railway  company,  through  an  agent  diseased  with  small-pox,  sold  to 
plaintiff  round-trip  tickets  for  himself  and  wife  to  another  State  and  return,  the 
damages  from  the  disease  being  commimicated  to  the  wife  by  the  husband,  who 
contracted  it  from  the  agent,  were  such  as  could  be  contemplated  as  a  natural 
and  probable  result  for  which  the  defendant  would  be  liable. 

S. — Same— Customers  Kept  Away. ' 

Damages  by  reason  of  customers  being  kept  away  from  plaintiff's  place  of 
business  through  fear  of  contagion  were  recoverable  as  a  proximate  result  of 
wrongful  communication  of  small-pox  to  him. 

S. — ^Infections  Disease— Agency — ^Notice. 

Where  the  assistant  ticket  agent  of  a  railway  company,  after  being  adrised 
l^  a  physician  that  he  had  small-pox,  communicated  the  disease  to  a  passenffer 
by  selling  him  a  ticket,  the  notice  to  him  was  notice  of  his  condition  to  nis  prin- 
cipal, and  the  company  was  liable  for  the  resulting  damages. 

4. — ^Notice — ^Evidence — Question  of  Tact. 

The  testimony  of  a  physician  that,  to  the  best  of  his  recollection,  though 
not  positive,  and  though  positively  contradicted,  witness  informed  the  ticket  agent 
of  defendant  that  he  had  small-pox  before  he  sold  tickets  communicating  the  dis- 
ease to  plaintiff,  was  sufficient  to  justify  the  submission  of  the  question  of  notice 
to  the  jury,  and  the  refusal  of  an  instruction  withdrawing  that  issue  from  them. 

Appeal  from  the  Districf  Court  of  Bell  County.    Tried  below  before 
Hon.  John  M.  Purman. 
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T.  8.  Miller  and  George  W.  Tyler,  for  appellant. — Expenses  incnned 
by  plaintiff  and  losses  in  business  sustained  by  him,  all  du«  to  the  sick- 
ness of  his  wife  after  his  return  from  Alabama,  are  too  remote  to  be 
considered  as  elements  of  damage  in  this  case.  Scale  v.  Gulf,  C.  &  S.  F. 
Ey.,  65  Texas,  274 ;  Brandon  v.  Gulf  City  C.  P.  &  Mfg.  Co.,  51  Texas, 
128;  Jones  v.  George,  61  Texas,  346;  Houston  &  T.  C.  Ry.  v.  Hill,  63 
Texas,  387;  Western  TJ.  Tel.  Co.  v.  Linn,  87  Texas,  12;  Wilson  v. 
Manning,  35  S.  W.  Rep.,  1079 ;  Falls  Co.,  etc.  v.  Jordan,  2  Posey,  U.  C, 
371 ;  Alamo  Mill,  etc.  v.  Hercules,  etc.,  1  Texas  Civ.  App.,  691. 

Bridges  having  absolute  control  over  his  own  movements,  and  the  de- 
fendant not  having  any  control  over  him  as  to  matters  of  health,  sickness, 
locomotion,  etc.,  and  said  Bridges  not  being  in-  responsible  charge  or 
control  of  the  station  at  Temple  and  not  having  the  power  or  authority 
to  employ  or  discharge  clerks,  employes,  etc.,  at  said  station,  his  knowl- 
edge or  what  he  could  have  ascertained  by  the  exercise  of  any  sort  of 
care  as  to  his  own  physical  health  or  condition  could  not  be  imputed  to 
defendant.    Long  v.  Chicago,  K.  &  W.  Ry.  Co.  (Kan.),  15  L.  R.  A.,  319. 

Bridges  not  being  the  station  agent  of  defendant  nor  the  responsible 
representative  of  defendant,  but  a  mere  employe  or  subordinate  of  the 
station  agent  or  his  chief  clerk,  having  complete  control  of  his  own  per- 
son, freedom  of  locomotion,  etc.,  the  fact  (if  it  were  a  fact)  that  he, 
Bridges,  knew  or  suspected,  or  might  have  known  or  suspected,  or  had 
reason  to  know  or  suspect  that  he  had  small  pox,  was  not  knowledge  or 
notice  on  the  part  of  the  company.  Cooper  v.  Ford,  69  S.  W.  Rep., 
489;  Smith  v.  Sublett,  28  Texas,  168;  Allen  v.  Garrison,  92  Texas,  548; 
Kaufman  v.  Robey,  60  Texas,  311;  Labbe  v.  Corbett,  69  Texas,  508; 
Texas  Loan  Ae^ency  v.  Taylor,  88  Texas,  49 ;  Missouri,  K.  &  T.  Ry.  v. 
Belcher,  89  Texas,  431 ;  Long  v.  Chicago,  K.  &  W.  Rv.  Co.,  15  L.  R^  A., 
319. 

W,  0.  Halbert,  for  appellee. — ^Whatever  injury  or  damage  follows  di- 
rectly from  the  wrongful  act  of  Bridges  the  appellant  company  is  re- 
sponsible for.  In  the  case  there  is  an  immediate  and  natural  relation 
between  the  act  complained  of  and  the  injury,  without  the  intervention 
of  any  other  independent  cause.  Milwailkee,  etc.,  Co.  v.  Kellogg,  94  TJ. 
S.,  475;  Eames  v.  Texas  &  N.  0.  Ry.  Co.,  63  Texas,  660;  Houston  & 
G.  N^.  Rv.  Co.  V.  Randall,  50  Texas,  260;  Missouri,  K.  &  T.  Rv.  Co.  v. 
Wood,  66  S.  W.  Rep.,  449 ;  Smith  v.  Baker,  20  Fed.  Rep.,  709l 

The  court  ruled  correctly  in  refusing  the  requested  charge.  Bridges 
was  the  legal  and  authorized  agent  of  the  defendant  company  in  charge 
of  its  ticket  business  at  Temple,  and  knowledge  to  him  was  knowledge 
to  the  company ;  further,  the  charge  refused  would  have  been  upon  the 
weight  of  evidence. 

EIDSON,  Associate  Justice. — This  is  an  action  brought  in  the  court 
below  by  appellee  against  appellant  for  damages  on  accoimt  of  appellant's 
ticket  agent  communicating  to  appellee  and  his  wife  the  contagious  dis- 
ease of  small  pox.  Upon  a  trial  before  a  jury,  appellee  recovered  a  ver- 
dict and  judgment  for  $150,  from  which  judgment  appellant  has  ap- 
pealed to  this  court. 

Appellant's  first,  second  and  eighth  assignments  of  error  raise  the 
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question  as  to  whether  the  act  of  appellant's  agent  in  conununicating 
to  appellee  smallpox  was  the  proximate  cause  of  appellee's  wife  con- 
tracting the  disease,  and  his  being  quarantined  on  account  of  his  wife's 
haying  smallpox.  Appellant's  principal  contention  under  these  assign- 
ments is  that  there  was  an  independent  intervening  cause  between  the 
said  wrongful  act  of  its  agent  in  communicating  the  disease  to  appellee 
and  the  contracting  of  the  disease  by  his  wife,  which  was  the  conmiunica- 
tion  of  the  disease  by  appellee  to  his  wife.  It  is  said  by  our  Supreme 
Court  in  the  case  of  Scale  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  65  Texas,  274, 
that  *Vhen  one  has  violated  a  duty  imposed  upon  him  by  the  common 
law,  he  should  be  held  liable  to  every  person  injured  thereby  whose  in- 
jury is  the  natural  and  probable  consequence  of  his  misconduct,  and 
this  liability  extends  to  such  injuries  as  might  reasonably  have  been  an- 
ticipated under  ordinary  circumstances  as  tiie  natural  and  probable  re- 
sult of  the  wrongful  act.  If  subsequently  to  the  original  wrongful  or 
negligent  act,  a  new  cause  has  intervened  of  itself  sufficient  to  stand  as 
the  cause  of  the  misfortune,  the  former  must  be  considered  as  too  remote. 
The  original  wrongful  or  negligent  act  will  not  be  regarded  as  the  proxi- 
mate cause  where  any  new  agency,  not  within  the  reasonable  contempla- 
tion of  the  original  wrongdoer  has  intervened  to  bring  about  the  injury. 
Where,  however,  the  intervening  cause  and  its  probable  or  reasonable 
consequences  are  such  as  could  reasonably  have  been  anticipated  by  the 
original  wrongdoer,  the  causal  connection  between  the  original  wrongful 
act  and  the  subsequent  injury  is  ii.ot  broken,  and  an  action  may  lie 
therefor." 

In  the  case  of  Eames  v.  Texas  &  N.  0.  Ry.  Co.,  63  Texas,  660,  the 
court  said :  "An.  act  is  the  proximate  cause  of  an  injury  when  the  in- 
jury is  the  natural  and  probable  consequence  of  the  negligence  or  wrong- 
ful act,  and  which,  in  the  light  of  attending  circumstances,  should  have 
been  foreseen."  And  in  Milwaukee,  etc.,  Ry.  Co.  v.  Kellogg,  94  U.  S., 
469,  in  a  decision  affirming  the  judgment  of  the  trial  court  holding  that 
the  act  of  the  defendant  in  communicating  fire  from  its  steamboat  to 
an  elevator,  from  ^hich  fire  was  communicated  to  and  destroyed  the 
plaintiff's  mill  and  lumber,  was  the  proximate  cause  of  the  destruction 
of  the  mill  and  lumber,  and  the  consequent  damages  to  plaintiff,  this 
language  is  used : 

"The  primary  cause  may  be  the  proximate  cause  of  a  disaster,  though 
it  may  operate  through  successive  instruments,  as  an  article  at  the  end 
of  a  diain  may  be  moved  by  a  force  applied  to  the  other  end,  that  force 
being  the  proximate  cause  of  the  movement,  or  as  in  the  oft  cited  case  of 
the  squib  thrown  in  the  market  place.  (Scott  v.  Shepherd  (Squib  Case), 
2  W.  BL,  892.)  The  question  always  is:  was  there  an  unbroken  con- 
nection between  the  wrongful  act  and  the  injury,  a  continuous  operation? 
Did  the  facts  constitute  a  continuous  succession  of  events,  so  linked  to- 
gether as  to  make  a  natural  whole,  or  was  there  some  new  and  inde- 
pendent cause  intervening  between  the  wrong  and  the  injury?  It  is  ad- 
mitted that  the  rule  is  difficult  of  application.  But  it  is  generally  held 
that,  in  order  to  warrant  a  finding  that  negligence,  or  an  act  not  amount- 
ing to  wanton  wrong,  is  the  proximate  cause  of  an  injury,  it  must  ap- 
pear that  the  injury  was  the  natural  and  probable  consequence  of  the 
negligence  or  wrongful  act,  and  that  it  ought  to  have  been  foreseen  in 
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the  light  of  the  attending  circumstances.  These  circumstances,  in  a 
case  like  the  present,  are  the  strength  and  direction  of  the  wind,  the 
combustible  character  of  the  elevator,  its  great  height  and  the  proximity 
and  combustible  nature  of  the  sawmill  and  the  piles  of  lumber.'' 

Looking  to  the  attending  circumstances  in  the  present  case,  we  find 
that  appellee,  while  in  the  presence  of  appellant's  agent,  who  at  the  time 
was  afflicted  with  the  contagious  disease  of  smallpox,  bought  from  him 
two  roundtrip  tickets  to  Athens,  Ala,  one  for  himself  and  the  other  for 
his  wife,  the  tickets  being  good  for  thirty  days.  The  trip  on  the  cars 
in  going  to  the  point  of  destination  required  about  three  days,  and  the 
same  period  of  time  was  required  for  the  return.  AppeDant,  through  its 
agent,  knew  from  the  attending  circumstances  that  the  tickets  sold  were 
for  appellee  and  his  wife,  and  of  that  relationship  between  them,  and 
that  in  their  companionship  and  association  with  each  other  during  the 
trip  on  the  cars  and  while  visiting  in  Alabama,  they  would  not  only  be 
in  close  proximity  with  each  other,  but  frequently  in  personal  contact 
with  each  other,  so  that  if  the  husband  contracted  the  disease  of  small- 
pox from  the  agent  of  appellant,  it  was  natural  and  probable  that  he 
would  communicate  it  to  his  wife;  and  such  a  result  is  one  that  might 
reasonably  have  been  anticipated  by  appellant  through  its  agent.  As  in 
the  Squib  Case  referred  to  in  the  quotation  above,  where  the  defendant 
threw  a  lighted  squib  into  a  crowd  of  people,  one  after  another  of  whom 
in  selfprotection  threw  it  from  him  until  it  exploded  near  the  plaintiff's 
eye  and  blinded  him,  it  was  held  that  the  defendant's  original  wrongful 
act  of  throwing  the  squib  into  the  crowd  was  the  proximate  cause  of  the 
plaintiff's  injury,  that  it  was  natural  and  probable  that  anyone  struck 
by  the  squib  would  cast  it  from  him,  and  the  result  was  one  which  might 
reasonably  have  been  anticipated.  (Scott  v.  Shepherd,  2  W.,  Bl.,  892 ; 
Cooley  on  Torts,  71.)  So,  in  this  case,  in  view  of  the  circumstances 
attending  the  act  of  appellant's  agent  in  exposing  appellee  to  him  while 
he  was  afflicted  with  smallpox,  he  should  have  foreseen  that  such  act  on 
his  part  would  naturally  and  probably  communicate  the  disease  to  ap- 
pellee's wife;  and  hence  we  hold  that  such  act  was. the  proximate  cause 
of  her  contracting  the  disease,  and  the  consequent  damages  sustained  by 
appellee. 

We  do  not  think  the  losses  sustained  by  appellee  in  his  business  on 
account  of  patrons  being  kept  away  through  fear  of  contracting  the 
disease  were  too  remote.  In  the  case  of  Smith  v.  Baker,  20  Fed.  Rep., 
709,  it  was  held  that  a  boardinghouse  keeper  was  entitled  to  recover 
profits  lost  on  axicount  of  boarders  being  kept  away  from  the  house 
through  fear  of  taking  a  contagious  disease  which  the  defendant  had 
negligently  imparted  to  some  of  the  boarders;  and  in  our  opinion  the 
principle  involved  was  the  same  as  in  this  case. 

We  think  the  testimony  of  Dr.  Noble  to  the  effect  that  according  to 
his  best  recollection  he  saw  and  examined  Bridges,  appellant's  agent  on 
the  afternoon  of  the  19th  of  December,  1904,  between  three  and  five 
o'clock,  and  that  he,  Bridges,  then  had  smallpox  and  that  he  so  told 
him,  is  sufficient  to  support  the  finding  of  the  jury  that  Bridges  had 
smallpox  and  knew  it  when  appellee  bought  the  tickets  for  himself  and 
wife.  Hence  there  was  no  error  in  the  refusal  of  the  court  below  to  give 
to  the  jury  appellant's  requested  special  charge  No.  1. 
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Appellant's  contention  that  knowledge  on  the  part  of  its  ticket  agent 
Bridges,  that  he  had  smallpox  at  the  time  that  he  sold  the  tickets  to 
appellee,  would  not  constitute  knowledge  on  its  part  of  such  fact,  we  do 
not  think  sound.  The  fact  that  Bridges  was  not  the  principal  ticket 
agent  of  appellant  at  Temple  at  the  time  he  sold  the  tickets  to  appellee 
is  unimportant,  as  he  was  authorized  to  sell  the  tickets  on  the  occasion, 
and  was  doing  so  with  the  permission  and  in  the  presence  of  Blaine,  the 
principal  ticket  agent  of  appellant  (St.  Louis,  S.  W.  Ey.  v.  White,  14 
Texas  Ct.  Eep.,  168 ;  Gulf,  C.  &  S.  F.  Ey.  v.  Moorman,  46  S.  W.  Eep., 
662.)  In  our  opinion  Bridges,  at  the  time  appellee  was  exposed  to  him, 
being  the  ticket  agent  of  appellant  and  in  the  discharge  of  his  duties 
encumbent  on  him  as  such  agent,  and  appellee  being  present  for  the 
purpose  of  transacting  business  with  him  in  the  line  of  his  duties  to  ap- 
pellant, and  the  said  Bridges  at  the  time  having  the  contagious  disease 
of  smallpox,  and  knowing  that  he  had  it,  his  knowledge  became  that  of 
his  principal,  the  railroad  company.  In  support;  of  its  said  contention 
appellant  cites  the  case  of  Long  v.  Chicago,  K.  &  "W.  By.  (Kansas  Su- 
preme Court),  15  Law  Eep.  Ann.,  319,  and  this  case,  insofar  as  we  have 
been  able  to  discover,  stands  alone  in  holding  that  notice  to  the  agent 
in  this  character  of  cases  does  not  constitute  notice  on  the  part  of  the 
principal.  In  that  case  the  plaintiff  alleged  that  he  went  to  a  station 
on  defendant's  line  of  railroad  to  purchase  a  ticket  for  passage  on  its 
road,  and  in  doing  so,  he  came  in  contact  with  one  Clayton,  the  agent 
who  was  selling  tickets  at  that  station,  and  who  was  at  the  time  aflBicted 
with  the  contagious  disease  of  smallpox,  which  the  said  Clayton  either 
knew  or  might  have  known  at  the  time,  and  that  by  reason  of  coming 
into  close  proximity  with  Clayton  he  contracted  the  disease,  and  on  ac- 
count ihereof  he  sued  the  railroad  company  for  damages.  The  railroad 
company  filed  in  the  trial  court  a  general  demurrer  to  the  petition  of 
plaintiff,  which  was  sustained  by  that  court,  and  this  ruling  waa  com- 
plained of  in  the  Supreme  Court,  and  that  court  in  passing  upon  the 
question,  said :  "In  this  case  it  is  not  charged  that  the  railroad  company 
or  any  of  its  superior  officers  knew  that  its  agent  at  Anness  was  afflicted 
with  any  disease,  contagious  or  otherwise.  We  do  not  think  that  a 
master  of  a  railroad  company  is  liable  in  damages  to  a  third  person 
because  such  person  has  contracted  a  contagious  or  infectious  disease 
from'  the  agent,  when  the  master  or  company  has  no  knowledge  that 
the  agent  is  so  afflicted.    Proof  of  scienter  is  necessary." 

In  elaborating  upon  the  question  and  giving  its  reasons  for  the  doc- 
trine laid  down,  that  court  attempts  to  show  that  the  principle  which 
controls  in  cases  where  the  agent  is  insane  and  an  injury  is  committed 
by  him  on  a  third  person,  or  where  a  vicious  dog  does  an  injury  to  any- 
one, which  is  that  the  principle  of  the  insane  agent  is  not  liable  for  his 
wrongful  acts,  unless  he  knew  of  the  insanity  of  the  agent,  and  that  the 
owner  of  the  dog  is  not  liable  for  any  mischief  it  may  do',  unless  he 
knew  of  its  vicious  propensities,  is  applicable  to  cases  of  the  character 
of  that  now  under  consideration.  But  in  arriving  at  the  conclusion  upon 
which  its  holding  is  based,  that  court  seems  to  have  lost  sight  of  the 
distinction  between  an  agency  (through  which  an  act  is  committed)  de- 
void of  reason  by  misfortune  or  by  nature,  and  one  possessed  of  reason 
so  as  to  represent  and  act  for  the  principal  or  master.    In  the  cases  of 
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the  insane  agent  and  the  vicions  dog,  both  being  devoid  of  reason,  neiiher 
could  represent  the  principal  or  master;  but  where  the  agent  is  sane  and 
in  the  full  possession  of  his  mental  faculties  (which  is  presumed  in 
every  case  unless  the  contrary  is  shown)  he  stands  as  the  representative 
of  his  principal,  and  notice  to  him,  while  he  is  acting  within  the  scope 
of  his  authority  as  agent,  is  notice  to  his  principal.  We  do  not  think 
the  doctrine  announced  in  that  case  is  supported  either  by  principle  or 
sound  reason,  and  hence  we  decline  to  follow  it. 

Appellant  having  notice  through  its  agent,  at  and  prior  to  the  time 
appellee  was  exposed  to  him,  that  he  had  the  contagious  disease  of  small- 
pox, and  said  egent  having  communicated  said  disease  to  appellee  and 
his  wife,  appellant  is  liable  to  appellee  for  the  damages  sustained  by  him 
as  the  direct  and  proximate  results  of  such  wrongful  act  of  its  agent 
The  appellant,  under  the  common  law,  owed  to  the  individuals  composing 
the  public  who  dealt  with  it  the  duty  to  keep  them  from  having  con- 
tagious disease  communicated  to  them  by  its  agent  while  they  were  deal- 
ing with  it  through  such  agent. 

There  are  two  classes  of  cases  in  which  a  duty  is  owed  to  the  public: 
one  is  where  the  duty  is  owed  to  the  public  as  such,  and  for  a  failure  to 
perform  which  no  action  lies;  the  other  is  where  the  duty  is  due  to  or 
intended  for  the  benefit  of  the  individuals  composing  the  public,  for 
the  failure  to  perform  which  an  action  lies  in  favor  of  anyone  injured 
1bv  such  failure.  In  the  case  of  House  v.  Houston  Water  Works  Co..  88 
Texas,  233,  our  Supreme  Court,  in  a  very  able  and  exhaustive  opinion 
delivered  by  Justice  Brown,  discusses  these  two  classes  of  cases  and  ex- 
plains the  distinction  between  them.  And  in  the  case  of  Missouri,  K. 
&  T.  Ry.  Co.  V.  Wood,  66  S.  W.  Rep.,  450,  the  Supreme  Court,  again 
speaking  through  Justice  Brown,  places  cases  of  the  character  of  the 
one  under  consideration  in  the  latter  class,  and  in  doing  so  uses  this 
language:  "This  case  belongs  to  the  latter  class,  because  whatever 
affects  the  health  of  the  communitv,  necessarilv  affects  the  individual 
members  thereof;  and  when  the  duty  to  prevent  the  spread  of  a  con- 
tagious disease  rests  upon  a  private  corporation  or  person,  an  obliga- 
tion arises  in  favor  of  each  member  of  the  community,  and  a  right  of 
action  exists  in  favor  of  him  who  suffers  from  its  breach." 

The  testimony  was  sufficient  to  support  the  finding  of  the  jury  that 
appellee  contracted  smallpox  from  appellant's  agent  Bridges.  Insofar  as 
the  evidence  shows,  Bridges  was  the  only  person,  to  whom  appellee  was 
exposed,  who  had  the  disease,  and  the  evidence  showed  that  appellee 
contracted  it  within  the  usual  time  after  such  exposure. 

There  being  no  reversible  error  pointed  out  in  the  record,  we  overrule 
all  of  appellants  assignments  of  error,  and  affinn  the  judgment  of  the 
court  below. 

Judgment  affirmed. 

Writ  of  error  refused. 
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Texas  Mexican  Railway  Company  v.  Susie  Higgins. 

Decided  December  19,  1906. 

1. — ^Negrligence  Vel  Kon — Question  of  Fact. 

A  question  of  negligence,  dependent  upon  evidence,  should  never  be  with- 
drawn from  the  jury  except  in  cases  where  there  is  no  material  conflict,  and  where 
there  is  no  room  for  different  minds  to  form  different  conclusions.  Evidence 
considered,  and  held  to  require  the  submission  to  the  jury  of  the  issue  of  negli- 
gence vel  non  on  the  part  of  the  defendant. 

2. — ^Assumed  Bisk — ^Negligence  of  Master. 

The  risk  assumed  by  a  servant,  as  incident  to  his  employment,  precludes 
negligence  of  the  master  which  adds  to  or  augments  the  risk,  unless  such  negli- 
gence and  the  superadded  danger  incident  thereto  were  known  to  the  employe, 
or  he  had  such  facts  in  mind  as  charged  him  with  such  knowledge. 

8. — Contributory  Negligence — Question  of  Fact. 

Ordinarily  contributory  n^ligence  is  a  question  of  fact,  and  the  cases  are 
rare  which  justify  a  trial  court  in  withholding  such  question  from  the  jury. 
Where  the  evidence  showed  that,  because  of  a  defective  coupling,  deceased  went 
between  the  cars  to  uncouple  them,  when  by  going  on  the  other  side  of  the  train 
he  could  have  uncoupled  the  cars  without  going  in  between  them,  it  raised  a 
<^ue8tion  of  fact  for  the  jury  whether  or  not  he  was  guilty  of  contributory  n^^ 
ligence  in  so  doing. 

4. — ^Amount  of  Verdict — ^Discretion  of  Jury — ^Mortuary  Tables. 

Though  the  amount  of  the  verdict  is  larger  than  the  earning  capacity  of  the 
deceased  and  the  mortuary  tables  would  seem  to  warrant,  still  the  question  is 
at  last  one  for  the  jury  to  determine,  in  the  absence  of  prejudice,  passion,  fraud 
or  improper  motive.  Mortuary  tables  are  not  conclusive  evidence  of  life  ex- 
pectancy. 

5. — ^Death — Concurring  Causes. 

If  death  is  the  resultant  of  two  concurrent  causes,  it  is  not  essential  that 
both  should  be  negligence  in  him  who  put  them  in  operation.  His  negligence  in 
either,  if  not  contributed  to  by  the  deceased,  is  sufficient  to  render  him  liable. 
This  principle  illustrated  by  the  facts  of  this  case. 

6. — Charges  Approved. 

The  main  charge  and  special  charge  compared,  and  held  not  to  be  contra- 
dictory nor  to  emphasize  certain  facte  or  phases  of  the  case. 

Appeal  from  the  District  Court  of  Webb  County.  Tried  below  be- 
fore Hon.  J.  P.  Mull  ally. 

Thos.  W.  Wood,  for  appellant. — The  court  erred  in  refusing  to  in- 
struct the  jury,  after  all  of  the  evidence  was  in,  to  find  for  the  defend- 
ant, in  this :  that  the  evidence  was  wholly  insufficient  to  show  by  infer- 
ence, or  otherwise,  that  the  defendant  company  had  failed  to  discharge 
its  duty  as  a  master  to  said  Steve  Higgins,  deceased,  the  injured  party, 
and  in  this :  that  the  testimony  affirmatively  shows  that  the  said  Steve 
Higgins'  injuries,  resulted  in  his  death,  were  the  direct  and  proximate 
result  of  his  own  reckless  conduct  in  going  between  the  cars  at  the  time 
of  his  injuries.  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Le  Gierse,  51  Texas, 
201 ;  Houston  &  T.  C.  Ry.  Co.  v.  Leslie,  57  Texas,  86 ;  Houston  &  T.  C. 
Ey.  Co.  V.  Eichards,  59  Texas,  373 ;  Houston  &  T.  C.  Ey.  Co.  v.  Lovett, 
1  Texas  App  Civ.,  65;  Galveston,  H.  &  S.  A.  v.  Smith,  2  Texas  App. 
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Civ.,  132;  Ft.  Worth,  etc.,  Ry.  Co.  v.  Taliaferro,  4  Texas  App.  Civ.,  546; 
Warren  v.  Southern  Kansas  Ry.,  37  Kans.,  413,  15  Pae.,  603;  Mrs.  C. 
B.  Klutts  V.  Gibson  Bros.,  6  Texas  Law  Jour.,  202;  Houston  &  T.  C. 
Rv.  Co.  V.  Nixon,  52  Texas,  27;  Woods  Railway  Law,  2  vol.,  p.  1064; 
Gdveston,  H.  &  S.  A.  Ry.  Co.  v.  Courtney,  71  S.  W.  Rep.,  307 ;  (to  be 
distinguished)  Morris  v.  Duluth  S.  S.  Ry*  Co.,  108  Fed.  Rep.,  747. 

Berirand  &  Arnold,  for  appellee. 

NEILL,  Associate  Justice. — This  is  an  appeal  from  a  judgment  of 
$15,000  damages  recovered  by  the  appellee  for  injuries  resulting  in  deadi 
inflicted  on  her  husband,  Steve  Higgins,  by  the  negligence  of  the  appel- 
lant. 

The  petition  upon  which  the  judgment  was  recovered  alleged  that  the 
acts  of  negligence  which  caused  deceased's  death,  who  was  nm  over  and 
killed  by  appellant's  cars  in  its  yards  at  Laredo  while  in  the  discharge 
of  his  duties  as  switchman,  were:  (1)  that  appellant  permitted  the 
switchfrog,  where  the  switching  was  being  done,  to  remain  open,  un- 
covered and  unblocked;  and  (2)  that  the  engineer  failed  to  take  cor- 
rectly and  obey  the  signal  given  by  Higgins  just  preceding  his  injuries 
which  caused  his  deatb,  or  that  the  brakeman  of  the  switching  crew 
failed  to  repeat  the  signals  given  by  deceased  to  the  engineer. 

The  answer  of  defendant  consisted  of  a  general  denial,  and  pleas  of 
assumed  risk  and  contributory  negligence. 

As  the  first,  second,  fourth  and  fifth  assignments  of  error  require  con- 
sideration of  the  evidence  they  will  be  disposed  of  first  and  our  findings 
upon  them  will  constitute  our  conclusions  of  fact. 

The  first  complains  of  the  refusal  of  the  court  to  grant  defendant's 
motion  to  peremptorily  instruct  a  verdict  in  its  favor  after  the  plaintiff 
had  introduced  her  evidence;  and  the  second  of  its  failure  after  all  the 
testimony  was  introduced  to  give  the  jury  such  peremptory  instruction. 
As  these  assignments  are  cognate,  thev  are  grouped  in  appellant's  brief 
and  the  propositions  pertinent  to  each  asserted  in  its  brief  under  the 
second,  they  will  be  considered  together  by  us  in  disposing  of  them. 

In  our  disposition  of  the  questions  raised  by  these  assignments  we  shall 
be  governed  by  the  well-settled  principles,  that  a  question  of  negligence 
dependent  upon  evidence  should  never  be  withdrawn  from  the  jury 
except  in  cases  where  there  \^  no  material  conflict,  and  where  there  is 
no  room  for  different  minds  to  form  different  conclusions;  and  that  it 
is  onlv  when  the  state  of  the  evidence  is  such  that  all  reasonable  men 

« 

must  draw  the  same  conclusion  from  it,  and  unless  the  conclusion  fol- 
lows as  a  matter  of  law  that  no  recovery  can  be  had  upon  any  view  that 
can  be  properly  taken  of  the  facts  which  the  evidence  tends  to  establish, 
the  case  must  be  submitted  to  the  determination  of  the  jury.  (Bonn  v. 
Galveston,  H.  &  S.  A.  Ry.,  82  S.  W.  Rep.,  809.) 

Now,  as  to  the  evidence:  we  will  state  first,  such  facts  as  we  conceive 
that  it  establishes  beyond  controversy.  Steve  Higgins,  plaintiff's  hus- 
band, on  the  night  of  the  12th  of  November,  1904,  while  in  the  dis- 
charge of  his  duties  as  a  switchman  in  appellant's  yards  at  Laredo,  was 
run  over  and  injured  by  a  train  of  cars  which  was  operated  by  appel- 
lant's servants,  and  died  in  consequence  of  the  injuries  so  received.    He 
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was  an  old  and  experienced  switchman,  well  informed  and  skilled  in  the 
duties  of  such  employment,  and  had  for  a  number  of  yeara  been  in  the 
service  of  appellant  as  night-foreman  of  its  switching  crew  in  its  yards 
where  he  met  his  death,  and  was  well  acquainted  with  the  situation,  con- 
dition of  the  yards  and  railway  tracks,  and  familiar  with  the  method 
adopted  by  appellant  and  followed  by  its  servants  for  switching,  as  well 
as  with  signals,  the  manner  of  giving  them  and  their  import,  employed 
by  the  members  of  the  switching  crew.  The  tracks  in  the  yards  on  the 
night  he  was  killed  were  in  good  condition ;  the  frogs  were  open  op  un- 
blocked and  had  been  so  always  during  the  time  of  deceased's  employment 
as  a  switchman  at  that  place.  About  nine  o'clock,  just  preceding  the 
infliction  of  deceased's  injuries,  he  went  with  his  crew  from  appellant's 
depot  to  the  yards  of  the  International  &  Q.  N.  Ry.  Co.  and  picked  up 
six  or  seven  cars,  three  of  which  were  marked  'T)ad  order"  and  were  to 
be  carried  to  tfie  shops  for  repairs,  and  carried  them  to  a  point  near  the 
water  tank  a  little  west  of  appellant's  depot.  There  it  became  neces- 
sary to  uncouple  and  make  a  switch  so  as  to  enable  the  crew  to  pick  up 
another  *T)ad  order"  car  to  be  carried  to  appellant's  shops  for  repair. 
Of  the  two  cars  to  be  uncoupled,  one  was  in  bad  order  and  was  so  marked, 
and  the  other  was  in  good  order.  Each  of  the  cars  were  equipped  with 
patent  or  automatic  couplers,  the  lever  or  coupling  rod  of  the  one  car 
being  on  the  opposite  side  from  that  of  the  other.  The  chain  which 
connected  the  coupling-pin  with  the  coupling-rod  of  the  ''bad  order"  car 
was  broken,  and,  consequently,  could  not  be  uncoupled  by  the  use  of 
such  rod.  So,  to  uncouple  them  one  would  either  go  between  the  cars 
and  pull  out  the  coupling-pin  by  hand  or  go  on  the  other  side  of  the 
train  and  use  the  lever  on  the  car  which  was  in  good  order.  While  the 
car  with  the  broken  coupling  chain  was  marked  in  bad  order,  the  par- 
ticular defect  was  not  indicated,  and  it  does  not  appear  from  the  evi- 
dence that  deceased  knew  that  it  was  in  the  coupling  apparatus  until 
he  undertook  to  uncouple  the  cars  by  using  the  coupling-rod.  After 
endeavoring  by  the  use  of  the  coupling-rod  to  uncouple  the  cars,  and 
failing  to  do  so,  he  went  between  the  cars  and  tried  to  pull  the  coupling- 
pin  out;  but,  it  being  fastened  tight  by  reason  of  the  pressure  of  the 
cars  against  it,  he  was  unable  to  extract  it.  Whereupon,  he  gave  a  sig- 
nal for  the  engineer  to  come  ahead,  at  the  same  time  exclaiming  "0 
come  ahead."  When  this  signal  was  communicated  to  the  engineer  he 
moved  the  train  forward  and  deceased  was  run  over  and  injured  by  the 
car  wheels,  in  consequence  of  which  he  died. 

The  main  controversy  is  in  regard  to  the  kind  of  signal  given  by 
deceased,  and  whether  it  was  communicated  as  given  to  the  engineer. 
There  were  two  different  kinds  of  signals  used  and  recognized  by  the 
switching  crew,  one  was  called  the  'Trick"  signal,  and  tiie  other  the 
"move  slow"  signal.  Their  appellations  denote  the  kind  of  movement 
of  the  train  called  for  by  the  signalist — the  first  a  quick  and  sudden, 
the  other  a  slow  and  gradual  movement.  When  the  signal  was  received 
by  the  engineer,  he  gave  the  train  a  quick  and  sudden  movement,  which 
he  claimed  was  in  accordance  with  the  signal  communicated  to  him. 
The  evidence  is  sufficient  to  show  that  the  "move  slow"  signal  was  given 
by  the  deceased,  at  least  it  was  amply  sufficient  to  warrant  the  jury  in 
so  finding.    If,  then,  it  were  the  signal  given,  either  the  oiiier  signal  waa 
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communicated  by  the  other  switchman  to  the  engineer,  or  he  misinter- 
preted or  disregarded  it,  if  imparted  to  him  as  given  by  deceased.  The 
evidence  strongly  tends  to  show  that  the  signd  was  repeated  and  re- 
ceived by  the  engineer  as  originally  given,  and  that  he  mistook  it  for  tiie 
*Tiick'^  signal.  But  as  we  view  the  matter,  it  can  make  no  difference, 
whether  it  was  miscommunicated  by  the  other  switchman  or  misinter- 
preted by  the  engineer,  for  the  jury  would  be  warranted  in  finding  either 
negligence.  Therefore  we  conclude  as  facts  that  the  "move  slow"  sig- 
nal was  given  by  the  deceased  while  between  the  cars,  and  was  com- 
municated as  given  to  the  engineer  and  that  he  either  misinterpreted 
or  knowingly  disregarded  it  by  giving  the  train  a  sudden  and  quick 
movement  as  though  the  ^Tcick^'  signal  had  been  communicated;  and 
that  this  action  of  the  engineer  was  negligence,  imputable  to  defendant, 
which  proximately  caused  the  death  of  plaintiflE's  husband. 

But  it  is  contended  by  appellant  that  deceased  assumed  the  risk  of 
going  between  the  cars,  one  of  which  was  marked  '^ad  order,"  where  he 
knew  there  was  an  open  frog,  to  uncouple  them.  This  we  conceive 
from  the  evidence  to  be  a  question  of  fact,  as  distinguished  from  one 
of  law.  The  risk  assumed  by  a  servant  as  incident  to  his  employment 
precludes  negligence  of  the  master  which  adds  to  or  augments  the  risk, 
unless  such  negligence  and  the  superadded  danger  incident  thereto  were 
known  to  the  employes,  or  he  had  such  facts  in  mind  as  charged  him 
with  such  knowledge.  He  has  the  right  to  presume,  and  act  upon  the 
presumption,  that  his  master  will  exercise  ordinary  care  in  the  conduct 
of  his  business  to  prevent  anything  from  being*^  done  which  will  increase 
the  danger  incident  to  his  employment.  If  the  master  fails  in  the  dis- 
charge of  this  duty,  and  in  consequence,  the  servant  is  injured  by 
reason  of  the  risk  superadded  to  that  which  he  assumed  as  incident  to 
his  employment,  the  master  must  answer  for  such  consequence. 

Conceding  deceased  assumed  the  risk  of  going  between  the  cars,  where 
he  knew  there  was  an  open  frog,  for  the  purpose  of  uncoupling  them, 
the  risk  assumed  could  not  be  so  extended  as  to  cover  the  negligence  of 
the  engineer  in  failing  to  obey  the  signal  given  for  the  movement  of 
the  train.  He  had  the  right  of  presume,  and  act  upon  the  presump- 
tion that  his  risk  would  not  be  enhanced  by  the  failure  of  the  engineer  to 
exercise  ordinary  care  to  observe  and  obey  the  signal  which  had  been 
given  and  communicated  to  him  to  slowly  move  the  train. 

We  have  held  that  this  failure  of  the  engineer  was  negligence  which 
proximately  contributed  to  the  injuries  which  resulted  in  Higgins' 
death.  Therefore,  as  the  burden  of  proving  the  defense  of  assumed  risk 
rested  upon  the  defendant  (International  &  G.  N.  Ry.  Co.  v.  Harris, 
95  Texas,  346;  Bonn  v.  Galveston,  H.  &  S.  A.  Ry.  Co,,  82  S.  W.  Rep., 
813)  it  can  not  be  held  as  a  matter  of  law,  as  di^inguished  from  a 
question  of  fact,  that  deceased  was  injured  by  a  risk  assumed  by  him  as 
incident  to  his  employment.  On  the  contrary,  we  find,  that  his  injuries 
were  not  proximately  caused  from  any  risk  assumed  by  him,  but  from 
the  negligence  of  the  engineer,  imputable  to  the  defendant. 

Again  it  is  contended  by  appellant  that  deceased  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in  failing  to  go  on  the  other 
side  of  tiie  train  and  use  the  coupling-rod  of  the  "good  order  car^'  instead 
of  endeavoring  to  do  the  uncoupling  in  the  manner  he  undertook  to.  do  it 


1906.]  Texas  Mexican  Et.  Co.  v.  Higgins.  527 

Contributory  negligence  is  ordinarily  a  question  of  fact;  and  the 
cases  are  of  very  rare  occurrence  which  justify  a  trial  court  in  withhold- 
ing such  question  from  the  jur}^  Can  it  be  said  from  the  evidence  in 
this  case  that  it  was  negligence  per  se  for  the  plaintiff  to  go  between 
the  cars  for  the  purpose  of  uncoupling  them  ?  In  the  case  of  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Courtney,  71  S.  W.  Rep.,  307,  which  is  similar  to 
this  one,  this  coUrt  held  that  it  could  not;  but  that  it  was  a  question  of 
fact  to  be  decided  by  the  jury.  This  method  of  coupling  and  uncoupling 
was  the  one  which  generally  obtained  prior  to  the  time  when  the  act 
providing  for  the  equipment  of  cars  of  railway  companies  engaged  in 
interstate  commerce  with  automatic  couplers  went  into  effect.  Though 
both  cars  had  automatic  couplers,  on  account  of  the  broken  chain  the 
coupling  apparatus  of  one  of  them  could  not  be  used.  This  was  on 
the  side  where  deceased  and  his  switching  crew  were  at  work.  It  does 
not  appear  that  deceased  knew  that  the  coupling-pin  could  not  be  pulled 
out  by  using  the  lever  until  he  failed  in  his  effort  by  that  means  to 
uncouple  the  cars.  To  have  then  gone  around  or  over  the  cars  to  the 
other  side  of  the  train  would  have  necessarily  caused  delay  in  doing 
appellant's  work.  Consequently  he  did  nothing  more  than  assume  the 
risk  of  going  between  the  cars  to  perform  his  duty,  assuming  that  it 
would  not  be  increased  by  the  defendant's  servants'  failure  to  discharge 
theirs.  In  doing  so  it  was  for  the  jury  to  say  from  all  the  facts,  and 
attendant  circumstances,  whether  he  was  guilty  of  contributory  negli- 
gence. And  it  having  found  that  he  was. not  guilty  of  such  negligence, 
so  do  we. 

Prom  what  we  have  said,  it  follows  that  the  first,  second  and  fourth 
assignments  of  error  should  be  overruled. 

The  only  remaining  assignment  that  has  relation  to  the  facts,  is  the 
fifth,  whidi  complains  that  the  verdict  is  excessive. 

Under  any  view  of  the  evidence,  it  is  a  large  one,  but  we  have  been 
unable  to  reach  the  conclusion  that  the  amount  of  damages  awarded  is 
such  as  to  clearly  show  prejudice,  passion,  fraud  or  improper  motive 
on  the  part  of  the  jury,  whose  province  it  is  under  our  system  of  juris- 
prudence, to  determine  the  quantum  of  damages.  It  is  true  that  if 
plaintiff's  husband's  life  were  limited  in  its  duration  (but  for  the  acci- 
dent which  extinguished  it)  by  the  mortuary  tables,  the  sum  assessed 
as  damages  would  be  more  than  such  an  amount  as  would  be  required  to 
yield  an  annuity  of  6  percent  interest  equal  to  what  she  would  have 
been  entitled  to  as  her  community  interest  in  his  annual  earnings.  But 
it  can  not  be  said  as  a  matter  of  law  that  his  life  would  not  have  extended 
years  beyond  the  time  fixed  by  actuaries  of  insurance  companies.  While 
such  actuaries  may  "peer  into  the  future  far  as  human  eye  can  see," 
it  is  always  done  in  the  interest  of  their  masters,  and  never  pro  bono 
publico.  Give  them  the  age  of  a  man  and  they  calculate,  in  the  interest 
of  the  insurer,  the  probable  duration  of  his  life.  The  man's  life  may  fall 
short  of  or  may  extend  many  years  beyond  the  period.  Hence,  while 
mortuary  tables  may  be  taken  as  evidence  of  how  long  a  man  may  live, 
the  question  in  every  case,  where  one  has  been  deprived  of  his  life  by  the 
actionable  negligence  of  another,  is  left  for  the  jury  to  determine  from 
the  evidence  before  it  and  the  observation  and  experience  of  its  mem- 
bers.   They  are  to  do  the  peering  themselves,  and  may  or  may  not,  just 
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as  they  deem  proper,  regard  or  disregard  such  mortuary  tables.  Besides, 
the  evidence  shows  that  deceased  was  wont  to  give  his  wife  practically 
all  of  his  earnings,  which  were  some  seventy-five  dollars,  if  not  more, 
per  month.  He  was  thirty-five  years  old  when  killed  and  had,  accord- 
ing to  the  mortuary  tables,  a  life  expectancy  of  twenty-five  years.  Then, 
if  what  she  received  from  him  annually  were  multiplied  by  twenty-five, 
it  would  take  a  larger  simi  than  the  amount  of  damages  assessed  to 
yield  an  annuity  equal  to  what  she  received  from  him.  But  the  ques- 
tion of  the  amount  of  damages  was  for  the  jury;  compensation  for  her 
pecuniary  loss  was  what  she  was  entitled  to;  and  there  is  no  formula  nor 
rule  prescribed  to  govern  the  jury  in  its  ascertainment.  It  having  as- 
sessed the  damages  at  $15,000  we  are  unable  to  say  that  it  was  more  than 
just  compensation  for  plaintiflE^s  pecuniary  loss. 

The  third  assignment  of  error  is  directed  against  the  action  of  the 
court  in  giving  at  the  request  of  plaintiflFs  counsel  the  following  special 
charge :  "If  you  believe  from  the  evidence  that  the  foot  of  Steve  Hig- 
gins  was  caught  in  an  open  or  unblocked  frog,  and  that  this  was  a 
proximate  cause  of  the  injury  and  death  of  Steve  Higgins;  and,  if  you 
further  believe  from  the  evidence  that  Steve  Higgins  gave  a  come-ahead- 
slow  signal,  and  that  it  then  was  the  duty  of  defendant's  switchman  to 
repeat  to  defendant's  engineer  such  come-ahead-slow  signal  (if  any  such 
signal  was  given),  and,  if  you  further  believe  from  the  evidence  that 
defendant's  switchman  failed  to  repeat  to  defendant's  engineer  such 
come-ahead-slow  signal,  if  any,  and  that  defendant's  switdunan  gave 
defendant's  engineer  a  kick  signal ;  and,  if  you  further  believe  from  the 
evidence  that  such  failure,  if  any,  on  the  part  of  defendant's  switchman, 
and  that  the  giving  of  such  kick  signal,  if  any  was  given,  were  negligence 
on  the  part  of  defendant's  switchman;  and,  if  you  further  believe  from 
the  evidence  that  such  negligence,  if  any,  and  the  open,  unblocked  frog, 
if  any,  were  concurring,  proximate  causes  of  the  injury  and  death  of 
Steve  Higgins,  and  together  were  the  direct  and  proximate  causes  of  the 
injury  and  death  of  said  Steve  Higgins,  and  that  Steve  Higgins  was 
not  guilty  of  any  contributory  negligence,  and  did  not  assume  the  risk, 
and  that  plaintiff  was  the  wife  of  Steve  Higgins  and  sustained  pecuniary 
loss,  as  alleged,  then  the  defendant  would  be  liable  and  you  should  find 
your  verdict  for  the  plaintiff." 

The  objection  urged  is  that  it  is  a  repetition  of  the  main  charge  upon 
the  same  phase  of  the  case.  A  comparison  between  the  special  and  main 
charge  does  not  sustain  the  contention.  The  special  charge  above  copied 
groups  certain  evidentiary  matters  relied  upon  by  the  appellee  to  make 
out  her  case  and  submits  them  as  questions  of  fact  to  be  passed  upon  by 
the  jury.  If  they  are  proved  and  concur  in  causing  the  death  of  de- 
ceased, and  if  it  appear  he  was  not  himself  guilty  of  contributory  negli- 
gence or  that  he  did  not  assume  the  risk  of  the  concurring  causes  of  his 
death,  then  the  jury  are  authorized  to  find  for  plaintiff.  If  death  is  the 
resultant  of  two  concurrent  causes,  it  is  not  essential  that  both  should 
be  negligence  in  him  who  put  them  in  operation.  His  negligence  in 
either,  if  not  contributed  to  by  the  deceased,  is  sufficient  to  render  him 
liable.  (Shippers  Compress,  etc.,  Co.  v.  Davidson,  80  S.  W.  Bep.,  1032; 
Bay  V.  Pecos  &  N".  T.  By.  Co.,  88  S.  W.  Bep.,  460.) 

To  illustrate,  Higgins'  death  may  have  been  the  resultant  of  the  con- 
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current  causes  of  having  his  foot  caught  in  the  open  frog  and  the  rapid 
movement  of  the  engine  in  response  to  the  wrong  signal  given  the  engin- 
eer. Had  his  foot  not  been  fastened  in  the  frog,  he  might  not  have  been 
killed,  despite  the  quick  movement  of  the  engine.  Though  his  foot  may 
have  been  caught  in  the  frog  he  might  not  have  been  killed,  if  the 
engine  had  not  been  moved  in  obedience  to  the  quick  signal.  If,  then, 
in  neither  of  these  events  he  would  have  been  killed,  his  death  was  nec- 
essarily the  resultant  of  the  two  concurrent  causes,  and  if  both  or  either 
of  them  was  produced  by  the  negligence  of  defendant,  or  its  servants,  the 
plaintiflp  was  entitled  under  the  law  to  a  verdict.  (Sprouls  v.  St.  Louis 
&  S.  F.  Ry.  Co.,  91  S.  W.  Rep.,  657.)  The  charge  complained  of  simply 
grouped  these  matters  and  submitted  the  question  to  the  jury's  finding, 
and  enunciated  the  law  following  sucli  gi'oup  of  facts  as  might  be  foimd 
from  the  evidence  by  the  jury.  It  is  true  that  these  matters  were  also 
presented  by  the  main  charge,  but  not  in  the  same  way  as  in  the  special 
charge  given  at  plaintiff's  request;  nor  were  they  presented  in  such  a 
manner  in  either  as  to  cause  a  conflict  between  them. 

The  sixth  assignment  of  error  complaina  of  the  following  part  of  the 
court's  main  charere:  "If  you  believe  from  the  evidence  in  this  case 
that  on  or  about  November  12,  1904,  Steve  Higgins  was  in  the  employ 
of  the  defendant,  and  that  he  in  the  discharge  of  the  duties  of  his  em- 
ployment, went  in  between  some  freight  cars  and  received  injuries  from 
which  he  died;  and,  if  you  further  believe  from  the  evidence  that  Steve 
Higgins  gave  the  come-ahead-slow  signal,  at  or  about  the  time  that  he 
went  in  between  the  cars  (if  he  did) ;  and,  if  you  further  believe  from 
the  evidence  that  it  was  the  duty  of  defendant's  engineer  to  obey  such 
come-ahead-slow  signal  (if  any  was  given),  and  that  defendant's  engin- 
eer did  not  obey  such  come-ahead-sloW  signal  (if  any  was  given)  and  that 
he  came  ahead  fast  and  kicked  the  cars;  and,  if  you  further  believe 
from  the  evidence  that  such  failure,  if  any,  of  defendant's  engineer  to 
obey  such  come-ahead-slow  signal  (if  any  was  given),  and  that  such 
kicking  of  the  cars,  if  he  did,  and  such  coming  ahead  fast  with  the  cars, 
if  he  did,  was  negligence  on  the  part  of  defendant's  engineer,  and  that 
such  negligence,  if  any,  was  the  sole,  direct  and  proximate  cause  of  the 
injury  and  death  of  Steve  Higgins;  and,  if  you  further  believe  from  the 
evidence  that  Steve  Higgins  was  not  guilty  of  any  contributory  negli- 
gence, and  that  he  did  not  assume  the  risk  of  such  kicking  of  the  cars 
and  coming  ahead  fast,  if  any,  and  that  he  was  the  husband  of  plaintiff 
and  that  plaintiff  has  sustained  pecuniary  loss  by  reason  of  the  death 
of  the  said  Steve  Higgins,  then  you  will  return  your  verdict  for  the 
plaintiff,  in  this :  that  same  unnecessarily  assumes  the  existence  of  certain 
facts  and  is  upon  the  weight  of  evidence ;  and,  in  this :  that  said  charge, 
taken  in  connection  with  the  special  charge,  given  at  instance  of  plain- 
tiff unnecessarily  emphasizes  principles  intended  to  be  covered  by  said 
charge  to  the  prejudice  of  defendant,  and  which  tended  to  confuse  and 
mislead  the  jury  to  the  injury  of  this  defendant;  and  in  this,  that  said 
charge  is  contradictory  to  other  portions  of  said  charge  and  special 
charges  given."  It  is  complained  that  this  part  of  the  charge,  when 
taken  in  connection  with  the  special  charge  above  referred  to,  is  a  com- 
ment upon  the  weight  of  the  evidence  in  that  it  assumes  the  existence  of 
Vol.  XLIV.  Civil— 34. 
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facts,  and  unnecessarily  emphasizes  principles  intended  to  be  covered 
by  the  special  charge  to  the  prejudice  of  the  defendant. 

What  we  have  said  in  considering  the  preceding  assignment  largely 
applies  to  this  one.  We  fail  to  perceive  anything  in  the  charge  whidi 
would  authorize  us  to  pronounce  it  upon  the  weight  of  the  evidence;  or 
that  would  tend  towards  misleading  or  confusing  the  jury,  or  in  any 
way  prejudice  it  against  the  defendant. 

This  disposes  of  all  the  assignments  of  error  and  requires  an  affirmance 
of  the  judgment. 

•  Affirmed, 

Application  for  writ  refused. 


Wesley  Peacock  v.  J.  W.  Coltranb. 

Decided  December  19,  1906. 

1. — Teaoher — ^Breaoh  of  Contract — ^Damages — ^Explanatory  Testimony. 

Where  a  teacher  had  been  discharged  by  bis  principal  in  the  month  of  Janu- 
ary it  was  the  duty  of  the  teacher  to  use  diligence  to  obtain  other  employment^ 
and  his  testimony  to  the  effect  that  teachers  were  usually  employed  in  May  and 
June  was  material  as  explaining  why  he  was  unable  to  secure  employment  for  the 
remainder  of  the  scholastic  term. 

8. — Pleading — Contract — Clerical  Error. 

Where  plaintiff  alleged  in  his  petition  that  his  term  of  employment  b^an 
on  June  1,  and  ended  on  May  1,  and  during  the  trial  the  case  was  treated  by 
both  parties  and  the  court  as  though  May  31  had  been  alleged  instead  of  May 
1,  it  is  too  late  to  raise  the  question  of  variance  on  appeal. 

8. — ^Breach  of  Contract — ^Bnty  to  Lessen  Damages — ^Hatter  of  Defense. 

In  a  suit  for  damages  for  breach  of  contract  of  employment  it  is  matter  of 
defense  to  be  proved  by  defendant  that  plaintiff  could  have  obtained  other  ent- 
ployment  and  so  lessened  the  damages. 

4. — Discharge  of  Employe— Proportionate  Compensation. 

It  is  the  rule  in  this  State  that  when  an  employe  has  been  discharged  for 
good  cause  he  may  recover  a  proportionate  part  of  ihe  stipulated  wages,  or  he 
may  recover  on  quantum  meruit  for  the  services  actually  rendered,  not  exceed- 
ing the  rate  of  compensation  named  in  the  contract. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  before 
Hon.  A.  W.  Seeligson. 

Cobi  &  Hildebrand  and  Nat  B,  Jones,  for  appellant. — ^Where  a  parir 
sues  on  an  express  contract,  and  there  is  a  conflict  in  the  testimony  as  to 
whether  an  express  contract  was  made  at  the  time  alleged  and  testified 
to  by  one  of  the  parties,  it  is  not  competent  for  the  party  alleging  said 
contract  to  prove  a  custom  to  make  contracts  at  such  time,  nor  can  he 
prove  such  custom  for  the  purpose  of  corroborating  his  own  testimony  aa 
a  witness.  Moore  v.  Kennedy,  81  Texas,  144;  Creager  v.  Douglaes,  77 
Texas,  486,  487;  3  Encyclopedia  of  Evidence,  p.  519. 

It  was  error  for  the  court  to  permit  the  witness  to  testify  as  to  the 
custom  as  to  how  teachers  are  employed,  until  the  court  knew,  from  the 
distinct  statement  from  the  party  making  the  offer  to  prove  the  existence 
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of  a  custom,  what  that  custom  was,  and  until  this  was  done,  evidence  of 
the  custom  is  inadmissible.     12  Cyclopedia  Law  and  Practice,  p.  1098. 

Where  a  contract  has  been  partly  performed  by  an  employe  and  the 
employer  puts  an  end  to  it,  the  employe  can  recover  the  contract  price 
for  the  work  done  and  damage  for  the  refusal  of  the  employer  to  comply 
with  the  contract  by  permitting  the  employe  to  perform  it  in  toto: 
Wherefore,  said  charge  was  erroneous  in  permitting  the  jury  to  find  and 
it  found,  for  the  appellee,  indebtedness  and  salary  trnder  said  contract 
for  the  full  term  thereof,  whereas,  under  law  appellee's  right  of  action 
was  upon  the  contract  for  salary  from  June  1,  1904,  up  to  and  including 
January  19,  1905,  but  for  the  residue  of  the  term  after  that  date  ^Tiis 
cause  of  action  was  not  for  wages  contracted  for  but  for  damages  for  the 
breach  of  the  contract."  Gulf,  C.  &  S.  P.  Ey.  v.  Jackson,  69  S.  W.  Bep., 
89;  Southwestern  Tel.  &  Tel.  Co.  v.  Bross,  45  S.  W.  Rep.,  178;  Litch- 
enstein  v.  Brooks,  75  Texas,  196. 

Where  an  employe  under  an  express  contract  is  discharged  for  mis- 
conduct or  other  good  cau^e,  for  his  past  services  he  can  not  recover  upon 
the  express  contract,  but  can  only  recover  *'a  proportionate  part  of  his 
stipulated  salary  or  a  compensation  upon  a  quantum  meruit,  not  exceed- 
ing that  sum." 

The  court  failed  to  charge  on  the  issue  as  to  the  appellant^s  being  only 
liable  for  the  reasonable  value  of  ihe  appellee's  services,  in  the  event  the 
jury  found  he  was  guilty  of  any  misconduct,  and  the  special  charge,  even 
if  incorrect,  sufficiently  called  the  court's  attention  to  the  issue  and  the 
omission,  and  it  was  error  not  to  submit  a  proper  instruction  on  that 
issue.  Gulf,  C.  &  S.  F.  Rv.  v.  Mangham,  69  S.  W.  Rep.,  82 ;  Neville  v. 
Mitchell,  Q^  S.  W.  Rep.,  580;  Kirby  v.  Estill,  75  Texas,  484;  Earle  v. 
Thomas,  14  Texas,  583 ;  Gulf,  C.  &  S.  P.  Ry.  v.  Hodges,  76  Texas,  90 ; 
Preybe  v.  Tieman,  76  Texas,  286 ;  Gulf,  C*  &  S.  P.  Ry.  v.  Hill,  58  S. 
W.  Rep.,  255;  Williams  v.  Emberson,  55  S.  W.  Rep.,  595;  Railway 
Company  v.  Miles,  50  S.  W.  Rep.,  168. 

C.  A,  Davies,  for  appellee. — That,  if  appellant  desired  the  testimony 
limited  to  the  purpose  for  which  it  was  admitted,  it  was  his  duty  to 
prepare  and  submit  charge  to  that  effect  to  the  court,  and  especially  so 
when  court  had  verbally  limited  purpose  of  admission,  and,  having  failed 
to  do  so,  can  not  now  complain.  D'Arrigo  v.  Texas  Produce  Co.,  18 
Texas  Civ.  App.,  44 ;  American  Tel.  &  Tel.  Co.  v.  Kersh,  66  S.  W.  Rep., 
74;  Watson  v.  Winston,  43  S.  W.  Rep.,  852;  Mutual  Ins.  Co.  v.  Baker, 
10  Texas  Civ.  App.,  521;  Walker  v.  Brown,  66  Texas,  557. 

Certainly  this  in  an  action  upon  a  contract,  and  the  full  amount  of 
the  contract  compensation  is  the  measure  of  damages,  when  plaintiff 
makes  a  prima  facie  case  of  unjust  dismissal,  unless  defendant  furnishes 
testimony  of  offset  or  credits  by  showing  other  employment  in  which 
plaintiff  could  or  did  engage.  San  Antonio  &  A.  P.  R.  R.  Co.  v.  Grier, 
49  S.  W.  Rep.,  148;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Griffin,  48  S.  W. 
Sep.,  543;  Anderson  v.  Nuckles,  34  S.  W.  Rep.,  185;  Denham  v. 
Trinitv  Lumber  Co.,  73  Texas,  82 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Dorsey, 
18  S.  W.  Rep.,  444. 

Now,  what  constitutes  an  issue  established  by  uncontroverted  facts? 
Where  there  is  some  testimony  favoring  claim  in  issue  and  none  against 
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it,  the  court  is  authorized  to  treat  the  issue  as  undisputed  in  charging  the 
jury.  AVilson  v.  Simpson,  80  Texas,  285 ;  Clark  v.  McGrath,  22  S.  W. 
Rep.,  527. 

In  fact  it  would  be  error,  to  submit  to  the  jury  an  issue  of  fact  when 
there  was  no  conflict  of  testimony  upon  the  same.  Western  U.  Tel.  Co. 
V.  Burgess,  60  S.  W.  Rep.,  1024 ;  Houston  &  T.  C.  Ry.  Co.  v.  Harvin, 
54  S.  W.  Rep.,  629. 

FLY,  Associate  Justice. — This  is  a  suit  by  appellee  to  recover  the 
sum  of  $1,110  actual  and  $2,000  exemplary  damages  alleged  to  have 
accrued  by  reason  of  the  breach  of  a  contract  of  employment  on  the  part 
of  appellant,  who  had  employed  appellee  as  a  teacher  for  the  year  be- 
ginning June  1,  1904,  and  ending  May  31,  1905.  The  breach  was  alleged 
to  have  consisted  in  the  wrongful  discharge  of  appellee  on  January  19, 
1905.  The  salar}^  that  was  alleged  to  have  been  contracted  for  was 
$1,200,  which  amount  was  sued  for  less  a  credit  of  $90  received  by  ap- 
pellee for  three  months'  service  in  another  school.  There  was  also  an 
allegation  in  the  petition  as  to  an  indebtedness  to  May  Coltrane,  the 
daughter  of  appellee,  to  which  exceptions  were  sustained  by  the  court. 
The  said  May  Coltrane  sought  to  have  herself  joined  as  a  plaintiff  in  the 
suit,  but  the  court  sustained  a  plea  in  abatement  to  her  pleadings.  The 
cause  was  tried  by  a  jur}^  and  on  their  verdict  a  judgment  for  $1,034.35 
in  favor  of  appellee  was  rendered  by  the  court. 

The  court  did  not  err  in  permitting  appellee  to  testify  that  teachers 
are  usually  employed  in  May  and  June.  It  became  the  duty  of  appellee, 
when  discharged,  to  use  diligence  in  obtaining  other  employment.  He 
was  discharged  in  January  and  got  only  $90  for  three  months'  work,  and 
he  had  the  right  to  produce  any  testimony  tending  to  show  the  reason 
for  his  not  being  able  to  get  more  remunerative  employment  for  the 
balance  of  the  scholastic  year  remaining  after  his  discharge.  The  evi- 
dence as  to  teachers  being  usually  employed  in  May  and  June  tended  to 
give  the  explanation.  The  testimony  might  have  been  confined  to  that 
object  if  appellant  had  sought  to  so  confine  it.  There  is  nothing  in  the 
contention  that  appellee  had  not  qualified  as  an  expert  Teaching  had 
been  his  lifework  and  he  had  been  teaching  in  Texas  for  fifteen  years. 
He  testified  unqualifiedly  that  such  a  custom  existed  and  what  it  was. 
The  objections  were  without  merit  and  were  properly  overruled. 

Appellant  sued  for  a  salary  of  $1,200,  alleged  to  be  due  on  a  verbal 
contract  which  was  to  be  identical  with  a  written  contract  theretofore 
made  that  had  expired,  except  as  to  a  certain  lien  mentioned  in  the 
fourth  paragraph  thereof.  After  setting  up  a  renewal  of  the  terms  of 
the  written  contract  it  was  alleged :  "And  it  was  further  agreed  accord- 
ing to  said  written  contract,  that  this  plaintiff  was  to  teach  in  Peacock's 
School  for  Boys,  for  the  year  beginning  on  the  first  day  of  June,  1904, 
and  running  up  to  and  including  the  first  day  of  May,  1905,  and  that 
for  said  services  he  was  to  receive  the  sum  of  $1,200  per  year."  The 
evidence  of  appellee,  which  was  not  objected  to  by  appellant,  showed  that 
the  year  began  June  1,  1904,  and  ended  May  31,  1905,  as  in  the  previous 
years  under  the  terms  of  the  written  contract.  The  omission  of  the 
figure  "3"  before  the  "1"  in  the  petition  was  clearly  a  clerical  one  and 
the  case  was  treated  by  the  court  and  both  parties  as  though  May  31  had 
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been  used  instead  of  May  1.  The  whole  context  of  the  pleadings  shows 
that  was  the  intention  of  the  pleader.  After  remaining  silent  in  the 
trial  of  the  cause  in  the  District  Court  appellant  will  not  be  permitted 
to  raise  the  question  here. 

There  is  nothing  in  the  contention  that  the  charge  pennitted  a  ver- 
dict in  favor  of  appellee  for  the  whole  of  the  salary  regardless  of  any 
credit  for  amounts  earned  by  him  after  his  discharge.  That  the  jury 
did  not  80  construe  the  charge  fully  appears  from  a  verdict  allowing  all 
that  he  earned  as  a  credit  on  the  salary.  It  was  not  controverted  that 
appellee  sought  other  employment  after  he  was  discharged.  Appellant 
failed  to  make  any  issue  on  that  point.  That  appellee  could  have 
lessened  his  damages  by  getting  other  work  was  a  matter  of  defense  to 
be  shown  by  appellant.  (Porter  v.  Burkett,  65  Texas,  383;  South- 
western Tel.  Co.  V.  Bross  (Texas  Civ.  App.),  45  S.  W.  Rep.,  178.)  The 
evidence  of  appellee  not  being  contradicted  by  appellant,  on  this  point, 
the  court  did  not  err  in  telling  the  jury  to  credit  on  the  salary  the 
amount  that  appellee  admitted  that  he  had  earned. 

In  his  answer  appellant  alleged  that  appellee  did  not  give  the  school 
loyal  support  and  faithful  service,  that  he  had  stirred  up  strife  and  dis- 
content and  had  conspired  to  break  down  and  injure  appellee  in  his 
management  of  the  school  and  to  obtain  possession  of  it.  There  was 
testimony  that  tended  to  sustain  the  charge  of  bad  faith  and  disloyalty 
made  by  appellant.  And  such  being  the  state  of  the  case  appellant  had 
the  right  to  have  it  presented  to  the  jury  by  a  correct  charge  appropriate 
to  the  facts.  The  court  recognized  that  right  and  instructed  as  to  the 
defense  made  by  appellant  as  follows:  "If  you  believe  from  the  evi- 
dence, that  the  plaintiff  did  not  give  the  defendant's  school  loyal  sup- 
port, as  alleged  by  defendant,  then  you  are  instructed  that  the  defendant 
had  the  right  to  discharge  plaintiff,  and  for  the  "contract  period,  if 
any,  after  such  discharge,  if  any,  plaintiff  would  not  be  entitled  to  re- 
cover any  salary.^' 

There  are  cases  which  hold  that  if  an  agent  is  employed  for  a  stipu- 
lated term  and  before  the  expiration  of  that  term  is  discharged  by 
reason  of  his  own  fault  or  misconduct,  he  can  recover  no  wages  or  com- 
pensation for  the  services  already  rendered.  (Ldbhart  v.  Wood  (Pa.), 
37  Am.  Dec,  461 ;  Posey  v.  Garth,  37  Am.  Dec,  183 ;  Clark  &  Skyles 
Agency,  sec.  365a.) 

In  other  instances  it  has  been  held  that  the  unfaithful  agent  may 
recover  a  proportionate  part  of  the  stipulated  wages,  or  he  may  recover 
compensation  for  the  services  actually  rendered  during  the  term,  and 
prior  to  his  discharge,  to  the  extent  such  services  were  reasonably  valu- 
able to  the  employer,  not  exceeding  the  rate  of  compensation  stipulated 
by  the  express  contract.  (Hildebrand  v.  American  Pine  Art  (60  Wis.), 
85  N.  W.  Rep.,  268;  Page  on  Contracts,  sec.  1487.) 

The  latter  rule  has  been  adopted  by  the  Supreme  Court  of  Texas,  in 
the  case  of  Cotton  v.  Rand,  93  Texas,  23,  where  it  is  said :  "The  rule  is 
a  just  one,  and  should  apply  whenever  the  service  is  of  a  uniform  char- 
acter, and  the  salary  may  be  fairly  proportioned  by  the  time  of  actual 
service.*'  The  court  followed  the  rule  of  the  Supreme  Court  in  the 
charge  hereinbefore  copied.  Of  course  the  employer  could  plead  in 
offset  any  damages  resulting  from  the  unfaithfulness  of  the  employe. 
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The  charge  of  the  court  though  not  aa  full  as  it  might  have  been  was 
coirrect  to  the  extent  to  which  it  was  extended,  and  it  was  the  duty  of 
appellant  to  cure  any  omission  in  the  charge  by  requesting  a  correct 
charge  on  the  question  of  appellee^s  disloyalty.  The  special  charges 
one  and  two  asked  by  appellant  were  not  correct,  under  the  rule  adopted 
in  the  Cotton-Rand  case,  in  that  it  provides  for  the  service  rendered  only 
for  the  time  that  appellee  was  faithful  and  loyal  to  the  school.  Appel- 
lant accepted  and  received  the  benefits  of  that  labor  and  should  pay  what- 
ever it  is  worth  as  evidenced  by  the  terms  of  the  contract. 

The  fourteenth  assignment  of  error  raises  the  question  of  th6  suffici- 
ency of  the  evidence  to  sustain  the  verdict.  There  is  evidence  tending 
to  show  that  appellee  was  employed  by  appellant  for  the  year  beginning 
June  1,  1904,  and  ending  May  31,  1905,  at  a  salary  of  $1,200,  and  that 
he  was  discharged  without  just  cause  in  January,  1905,  and  was  unable 
to  secure  any  employment  except  for  three  months  at  a  salary  of  $30  a 
month.  Whatever  might  have  been  our  opinion  of  the  evidence  un- 
trammelled by  the  finding  of  the  jury,  we  must  in  deference  to  that 
verdict  hold  that  the  evidence  sustains  it.     The  judgment  is  affirmed. 


Writ  of  error  refused. 


Affirmed. 


Atchison,  Topeka  &  Santa  Pe  Railway  .Company  v.  Thomas 

Seeger. 

Decided  December  19,  1906. 

1. — Common  Law — ^FeUow  Servant — ^KegUflrenoe— Proximate  Cause. 

Where  it  appeared  from  the  evidence  that  the  plaintiff  resided  and  was  in- 
jured in  the  Territory  of  Arizona;  that  the  common  law  was  in  force  in  said 
Territory;  that  the  engineer,  through  whose  negligence  he  was  injured,  and  ttie 
plaintiff  yf^r^  fellow  servants;  that  the  plaintiff  was  injured  by  the  engineer 
causing  the  engine  to  move  while  plaintiff  was  under  the  same  cleaning  the  ash 
pan;  held,  that  the  proximate  cause  of  plaintiff's  injury  was  the  act  of  the 
engineer  in  causing  said  engine  to  move,  and  not  the  leaky  condition  of  the 
throttle  valve,  which,  without  the  active  intervention  of  said  engineer,  would  not 
have  caused  the  engine  to  move. 

2. — Great  Danger — Great  Care. 

Ordinary  care  will  require  the  exercise  of  a  very  great  degree  of  vigilance 
under  some  circumstances,  and  the  amount  of  vigilance  and  caution  to  be  used 
will  vary  according  to  the  situation  of  the  parties  and  the  surrounding  circum- 
stances. 

# 

8. — ^Proximate  Cause. 

Proximate  cause  is  not  necessarily  the  nearest  cause,  but  the  act  of  negligence 
must,  in  order  to  be  the  proximate  cause,  have  been  the  cause  which,  under  the 
ordinary  working  of  natural  laws,  would  probably  have  produced  the  result. 

4. — Condition  of  Engine— Evidence. 

Where  the  plaintiff  had  introduced  a  part  of  the  reports  by  defendant's  em- 
ployes as  to  the  condition  of  the  engine  in  question,  the  defendant  should  have 
been  allowed  to  introduce  the  last  report  in  the  same  book  introduced  by  plaintii( 
for  the  purpose  of  showing  that  at  the  time  of  the  injury  there  was  no  report 
of  the  engine  being  defective  in  the  particular  all^^. 
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Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

J.  W.  Terry  and  A.  H.  Cvlwell,  for  appellant. — The  evidence  in  this 
case  and  the  great  preponderance  thereof  showing  as  it  does  that  the 
accident  to  appellee  was  the  result  of  the  negligence  of  engineer  Hoehn 
and  that  same  was  not  the  result  of  the  defective  condition  of  the  engine 
or  any  of  its  pari;s;  that  appellee  and  engineer  Hoehn  were  fellow  ser- 
vants, the  judgment  should  have  been  set  aside.  Joske  v.  Irvine,  91 
Texas,  574;  New  England  B.  B.  Co.  v.  Conroy,  176  TJ.  S.,  323;  Marian 
V.  Atchison,  Topeka  &  S.  P.  By.  Co.,  166  U.  S.,  399;  Baltimore  &  Ohio 
B.  B.  Co.  V.  Baugh,  149  U.  S.,  368. 

The  couri;  erred  in  excluding  from  the  consideration  of  the  jury,  the 
report  made  by  engineer  Ganoude  on  January  27,  1903,  concerning  the 
condition  of  engine  681,  for  the  reason  that  plaintiff  had  alleged  a  de- 
fective engine  and  leaky  throttle,  and  had  introduced  the  reports  of  other 
engineers  from  the  same  book,  which  was  the  work  book  kept  at  the  round 
house  for  the  use  of  the  engineers,  and  in  which  reports  as  to  the  con- 
dition of  all  engines,  should  be  entered.  Said  evidence  was  admissible 
because  it  would  have  shown  that  engine  681,  on  the  27th  day  of 
January,  1903,  was  in  good  condition  so  far  as  the  throttle  thereof  was 
concerned;  and  especially  was  the  said  evidence  admissible  because  there 
was  no  report  for  repairs  to  the  throttle  to  said  engine  since  the  13th 
day  of  January,  there  was  absolutely  no  evidence  of  any  defective  con- 
dition of  the  throttle  of  this  engine.  This  report  was  further  admissible 
because  it  was  such  report  as  was  required  to  be  kept  by  l;he  engineers 
using  said  engine,  and  the  plaintiff  had  already  introduced  said  work 
book  and  other  reports,  vouching  for  the  correctness  thereof.  Donovan 
V.  Boston  &  M.  B.  B.,  33  N".  E.  Bep.,  583;  Manchester  Assurance  Co. 
V.  Oregon  B.  &  N.  Co.,  69  Law  Bep.  Ann.,  475;  Diament  v.  Colloty,  49 
Atl.  Bep.,  445 ;  Callahan  v.  Washington  Water  Power  Co.,  56  Law  Bep. 
Ann.,  773;  St.  Paul  F.  &  M.  Insurance  Co.  v.  Gotthelf,  53  N".  W.  Bep., 
137. 

The  court  erred  in  its  main  charge,  in  the  eighth  paragraph  thereof, 
because  the  said  eighth  paragraph  of  said  charge  is  upon  the  weight 
of  the  evidence,  and  assumes  a  condition  of  facts  not  established  by  the 
testimony,  but  in  direct  opposition  to  positive  testimony,  in  this  lan- 
guage of  the  court:  "And  that  the  engineer  in  charge  of  said  engine 
681  threw  his  reverse  lever  into  the  backward  motion,  and  that  upon 
his  doing  so  the  steam  which  had  accumulated  in  the  steam  chest,  if  it 
had,  escaped  into  the  cylinder  of  engine  681,  and  it  was  thereby  caused 
to  and  did  move  backwards  without  the  engineer  having  opened  the 
throttle  and  pushed  or  moved  the  engine  of  which  plaintiff  was  cleaning 
the  ash  pan,  and  thereby  caused  the  plaintiff's  arm  to  be  crushed  and 
injured  as  alleged,  and  that  the  defendant  company,  before  the  said 
injury  was  inflicted  upon  plaintiff,  had  been  notified  of  such  leaky  con- 
dition of  such  throttle  valve,  and  had  notice  of  the  same,  and  that  it 
was  negligence  on  the  part  of  defendant  company  to  have  furnished  the 
said  engine  681  in  such  condition,  with  a  leaky  throttle  valve,  for  the 
prosecution  of  the  work  in  hand,  and  that  such  negligence,  if  any,  on 
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the  part  of  the  defendant  company,  was  the  proximate  cause  of  said 
engine  so  starting  off  and  injuring  plaintiff.*' 

The  court  erred  in  the  tenth  paragraph  of  its  main  charge  in  which 
it  tells  the  injurs^,  "As  if  the  plaintiff  Seeger  failed  to  give  sufBcient 
notice  of  his  intention  to  go  under  said  engine,  that  in  that  case  he  could 
not  recover,"  without  defining  or  attempting  to  define  to  the  jury  what 
sufficient  notice  was,  hut  leaves  to  the  jury  the  right  to  speculate  and  fix 
any  notice  which  in  their  minds,  might  be  considered  as  sufBcient  notice. 

The  court  erred  in  the  twelfth  pargaraph  of  its  main  charge,  because 
the  court  tells  the  jury  that  if  the  defendant  company  before  the  injury 
to  the  plaintiff,  had  notice  of  the  fact  that  the  throttle  valve  was  leaky 
without  regard  to  the  time  when  leaky,  and  without  regard  to  repairs 
on  same  after  notice,  if  the  jury  believed  that  even  pior  to  said  notice, 
and  even  prior  to  said  repairs  and  restoration  of  said  throttle  valve  tiie 
defendant  had  been  negligent,  that  then,  in  that  case,  plaintiff  might 
recover.  And  the  court  further  erred  in  said  paragraph  twelve,  in  which 
it  tells  the  jury  that  if  the  said  engineer  Hoehn  was  in  some  manner 
or  some  respects  guilty  of  negligence  which  contributed  to  or  caused  the 
moving  backward  of  said  engine  and  the  injury  to  plaintiff,  and  not- 
withstanding the  jurv  might  believe  that  said  Hoehn  might  have  done 
something  which  he  did  not  do,  and  that  his  doing  such  thing  or  things 
would  have  prevented  the  movement  of  the  said  engine  and  the  injury  to 
plaintiff,  for  although  a  person  injured  can  not  recover  for  an  injury 
received  by  him  in  consequence  of  negligence  on  the  part  of  his  fellow 
servant,  yet  if  concurring  with  the  negligence  of  such  fellow  servant  there 
is  negligence  on  the  part  of  the  company  itself  in  failing  to  exercise 
ordinar}'  care  to  furnish  reasonably  safe  machinerj',  and  that  such  failure 
on  the  part  of  the  company,  if  any,  is  the  proximate  cause  of  the  injury 
complained  of,  that  is,  if  such  person  would  not  have  received  his  injury 
but  for  the  negligence  of  the  company,  then  the  company  is  liable,  not- 
withstanding the  concurring  negligence  of  the  fellow  servant. 

The  court  erred  in  refusing  to  give  defendant's  special  charge  number 

4  as  follows:  "At  the  request  of  defendant,  I  charge  you  that  if  you 
believe  from  the  evidence  that  the  two  engines  numbers  681  and  690 
were  moved  by  the  carelessness  or  negligence  of  either  one  or  both  of 
the  engineers  in  charge  of  said  engine  that  then  and  in  that  event  the 
plaintiff  can  not  recover,  and  your  verdict  should  be  for  the  defendant" 
For  the  reason  that  the  said  charge  was  the  law  of  this  case,  was  called 
for  by  the  evidence,  and  was  not  covered  by  the  main  charge,  or  by  any 
other  charge  submitted  to  the  jury. 

The  court  erred  in  refusing  to  give  defendant's  special  charge  number 

5  as  follows :  "At  the  request  of  fhe  defendant,  I  charge  you,  that  if  you 
find  from  the  evidence  that  Engineer  Hoehn  could  have,  by  leaving  his 
lever  on  center  or  by  keeping  the  brake  set  or  keeping  open  the  cylinder 
cock,  or  by  either  one  or  more  of  them,  in  the  ordinary  manner,  have  kept 
his  engine  at  a  standstill  at  the  time  of  plaintiff's  injury,  or  if  you 
believe  from  the  evidence  that  by  ordinary  care  in  the  use  of  the  ma- 
chinery and  appliances  furnished  him  he  coutd  have  prevented  the  in- 
juries to  plaintiff,  then  and  in  that  event  plaintiff  can  not  recover  and 
your  verdict  must  be  for  the  defendant."    For  the  reason  that  said  chai^ 
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was  the  law  of  this  case,  was  called  for  by  the  evidence,  and  was  not 
covered  by  the  main  charge  or  by  any  other  charge  submitted  to  the  jury. 

Patterson,  Buckler  &  Woodson,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages  arising  from 
personal  injuries  received  by  appellee  while  in  the  employment  of  ap- 
pellant in  the  capacity  of  a  fireman.  It  was  alleged  in  the  petition  that 
on  January  29,  1903,  appellee  in  discharge  of  his  duties  went  under  his 
engine,  which  was  attached  to  a  train  of  freight  cars  behind,  and  to 
another  engine  in  front,  while  the  same  was  stopped  at  a  station  in 
Arizona  Territory,  for  the  purpose  of  cleaning  out  the  ash  box;  that 
before  going  under  the  engine  he  had  notified  the  engineer  of  the  engine 
in  front,  but  that  while  he  was  engaged  in  cleaning  the  ash  box  the  two 
engines  were  moved  backward  and  the  back  driving  wheel  of  the  engine 
he  was  under  ran  against  and  along  his  left  arm  from  the  wrist  neariy 
to  the  shoulder  and  injured  his  arm  so  as  to  render  it  useless.  The 
grounds  of  negligence  are  stated  thus:  "He  says  that  his  injuries  were 
caused  by  the  unexpected  and  involuntajy  movement  of  said  engine  that 
he  was  under,  and  said  movement  was  caused  through  no  fault  of  his  own 
nor  through  the  fault  of  either  of  the  engineers  in  charge  of  said  engines, 
but  was  caused  from  the  fact  that  the  throttle  upon  the  front  engine  was 
in  a  leaky  condition,  which  permitted  the  steam  to  escape  and  get  into 
the  steam  chest  and  then  from  the  steam  chest  into  the  cylinder  upon  the 
movement  of  the  reverse  lever  of  the  engine,  and  that  the  defendant 
company,  its  agents,  servants  and  employes,  other  than  the  engineer  in 
charge  of  said  front  engine,  knew  of  the  leaky  condition  of  said  throttle, 
or  in  the  exercise  of  reasonable  care  and  inspection  could  have  known  of 
its  leaky  condition,  and,  knowing  the  same,  negligently  and  carelessly 
permitted  it  to  remain  in  that  condition  and  to  be  used  by  its  employes. 

'*He  charges  that  a  leaky  throttle  is  very  dangerous,  which  fact  was 
well  known  to  the  defendant,  and  liable  at  any  time  to  cause  an  engine 
to  move  involuntarily  and  to  injure  employes  on  or  about  such  engine, 
and  that  when  said  steam  escaped  and  got  into  the  steam  chest  and  the 
engineer  in  charge  of  said  engine  moved  the  reverse  lever,  this  permitted 
the  steam  to  get  from  the  steam  chest  into  the  cylinder  and  thus  caused 
both  of  said  engines  to  be  moved  backward,  causing  plaintiff^s  injuries 
as  above  described. 

^^e  charges  that  had  said  throttle  not  been  leaky  and  had  the  steam 
not  escaped  into  the  steam  chest,  said  reverse  lever  could  have  been 
moved  without  causing  the  said  engine  to  move,  and  that  on  account  of 
said  leaky  throttle  and  on  account  of  said  steam  getting  into  the  steam 
chest,  the  moving  of  the  reverse  lever  would  have  the  same  effect  in 
moving  the  engine  as  would  a  throttle  valve  being  opened  by  the  engin- 
eer, while,  had  such  throttle  not  been  in  a  leaky  condition,  said  reverse 
lever  could  have  been  moved  without  its  having  any  effect  whatever 
toward  moving  the  engine." 

Appellant  answered  that  appellee  was  a  citizen  of  Arizona  and  that 
the  injury  occurred  in  that  Territory;  that  the  common  law  is  in  force 
in  that  Territory  and  that  the  injuries  to  appellee  were  inflicted  through 
the  negligence  of  a  fellow  servant,  and  not  through  the  negligence  of 
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appellant,  and  that  it  was  not  liable  for  the  negligence  of  the  fellow 
servant.  The  cause  was  tried  by  jury  and  resulted  in  a  verdict  and 
judgment  for  $7,600  in  favor  of  appellee,  of  which  amount  appellee 
remitted  the  sum  of  fifteen  hundred  dollars. 

Appellee  was  injured  in  Arizona.  Before  going  under  the  second 
engine,  of  which  he  was  fireman,  he  notified  the  engineer  of  the  engine 
in  front,  which  was  attached  to  his  engine,  that  he  was  going  under  the 
latter  to  clean  the  ash  box  and  asked  him  not  to  move.  There  was  a 
conflict  on  this  point.  While  under  the  engine  engaged  in  his  work  the 
front  engine  gave  three  blasts  of  its  whistle  and  backed  against  the 
engine  under  which  he  was  working  so  as  to  move  it  and  run  one  of  the 
driving  wheels  along  his  left  arm  and  tear  the  flesh  and  muscles  from  it. 
On  the  subject  of  what  caused  the  movement  of  the  engine  there  were  two 
witnesses  testified,  the  e^ginee^  and  fireman  on  the  front  engine.  Hoehn 
the  engineer  testified  as  follows :  "My  name  is  R.  C.  Hoehn,  I  reside  at 
No.  '4303  Fifth  Ave.,  South  Avondale  Station,  in  the  city  of  Birming- 
ham, Jefferson  County,  Alabama.  My  occupation  is  that  of  locomotive 
engineer  and  I  have  been  such  since  the  year  1888.  I  am  acquainted 
with  the  plaintiff,  Thomas  Seeger,  and  have  known  him  since  the  latter 
part  of  Januar}^,  1903.  My  occupation  and  that  of  plaintiff  at  aad 
immediately  prior  to  the  29th  of  January,  1903,  was  that  of  locomotive 
engineer  and  fireman,  respectively,  and  as  such  were  at  that  time  in  ttie 
employment  of  the  Atchison,  Topeka  &  Santa  Fe  Kailway  Company,  on 
the  Albuquerque  Division,  Third  District,  running  between  Winslow  and 
Seligman,  in  Arizona.  While  in  the  employment  of  said  railroad  I 
became  acquainted  with  engine  number  681,  owned  or  used  by  said  com- 
pany. Prior  to  January  29,  1903,  when  I  was  in  extra  gang,  I  used 
said  engine  frequently,  but  had  run  it  only  twice  in  the  month  of 
January,  1903.  There  was  a  leakage  of  steam  in  said  engine  number 
681,  but  I  do  not  know  where  it  was,  as  I  did  not  go  into  the  boiler  to 
examine  it.  I  do  not  know  how  long  said  engine  had  been  in  sueli 
condition  prior  to  said  date,  nor  how  long  it  remained  after  January 
29,  1903,  if  at  all.  A  leaky  throttle  in  the  engine  would  cause  such  to 
start  off  if  the  lever  were  down  and  all  brakes  off.  An  engineer  would 
have  no  control  over  the  movements  of  such  an  engine  in  such  condition. 
I  knew  that  the  plaintiff  was  injured  while  engaged  as  a  fireman  on 
engine  690,  on  the  29th  of  January,  1903,  at  Williams,  on  the  Albu- 
querque. Division  of  the  Atchison,  T.  &  S.  F.  Ry.  Co.  He  was  under 
engine  690,  my  engine  number  681  had  moved  backwards  about  three 
feet,  consequently  engine  690  moved  also  (under  which  he  was),  said 
last  mentioned  engine  being  coupled  to  my  engine  681.  I  blew  the 
back-up  signal  and  put  down  my  lever  and  my  engine  started  off  back- 
wards. I  was  blown  dovra  immediately  by  Engineer  Lancaster  of  engine 
690  and  applied  the  brake  in  emergency.  I  did  not  know  he  was  under 
the  engine  nor  had  anybody  told  me.  The  main  train  had  been  detached 
from  the  train  on  account  of  the  heavy  road  and  heavy  grade  on  that 
district,  where  it  was  customary  to  couple  two  or  more  engines  together 
for  the  reason  stated.  I  made  a  report  as  to  the  condition  of  the  throttle 
valve  of  engine  681  after  we  reached  "Winslow,  about  ninety  miles  from 
Williams,  where  the  accident  occurred.  I  am  the  same  R.  C.  Hoehn  who 
was  engineer  in  the  freight  service  of  the  Atchison,  T.  &  S.  F.  Ry.  Co. 
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coast  line  during  month  of  January,  1903.  I  was  on  the  Albuquerque 
Division  at  that  time.  I  was  engineer  on  engine  681  engaged  in  freight 
service  on  the  29th  of  January,  1903,  and  was  engineer  at  the  very  time 
plaintiff  was  injured  at  Williams,  he  was  injured  at  about  twelve  o'clock 
on  said  date.  There  were  present,  besides  myself  and  Mr.  Seeger  at 
that  time,  my  fireman,  J.  D.  Lancaster,  engineer  on  number  690,  a  brake- 
man  and  a  coal  chute  man.  Pete  Wright  was  the  conductor  of  said  train. 
I  did  not  know  J.  D.  Lancaster,  he  was.  running  said  engine  690,  as 
engineer  thereof.  I  could  have  held  the  engine  from  moving,  together 
with  the  attached  engine,  by  the  brake,  for  a  time,  and  by  keeping  the 
lever  on  the  center.  I  used  these  precautions  up  to  the  time  I  got  ready 
to  move.  I  put  the  reverse  lever  down  and  the  engine,  togetiier  with 
number  690,  moved  backwards,  I  blew  the  signal  and  was  intending 
to  wait  until  I  got  an  answer,  which  came,  but  it  was  not  what  I  ex- 
pected, it  was  a  blow  down — a  stop  signal.  The  rules  say  you  must 
sound  your  whistle  before  moving.  It  was  only  as  a  matter  of  safety 
we  gave  an  answer.  The  rules  require  that  you  blow  the  whistle  or  ring 
the  bell  before  moving,  but  do  not  say  anything  about  an  answer.  It 
would  be  a  man's  duty  who  wanted  to  go  under  an  engine  to  notify  the 
engineer  of  his  intention  to  do  so  as  a  matter  of  personal  safety.  What- 
ever part  of  the  engine  was  leaking  steam  at  the  end  of  the  trip  was 
leaking,  at  Williams.  Winslow  is  the  usual  place  to  make  such  report 
and  examination  and  I  made  mine  there  of  engine  681  in  the  work  book 
at  the  round  house,  as  required  by  rule  number  480,  in  Eule  Book. 
There  was  a  leak  in  engine  number  681,  but  I  do  not  know  where  it  was. 
The  plaintiff  Seeger  was  under  said  engine  number  690,  but  when  and 
how  he  came  there  I  do  not  know.  I  did  not  know  that  he  was  under 
the  engine  at  the  time,  nor  had  any  body  told  me  about  his  going 
under  there.  The  two  engines  moved  as  I  have  already  stated,  when 
plaintiff  was  injured.  There  was  a  leak  of  steam  in  my  engine  some- 
where. ITiere  was  something  leaking  certainly — that  is  to  say,  there  was 
certainly  a  leakage  of  steam  in  said  engine  number  681,  but  whether  it 
was  in  the  throttle  or  some  other  part  of  the  steam  rigging,  I  do  not 
know;  because  I  could  not  get  inside  of  the  boiler  to  see  and  examine 
it.  I  tested  the  engine  when  I  got  to  Winslow,  for  my  own  satisfaction, 
and  found  that  there  was  a  leakage  of  steam  somewhere  in  the  engine, 
and  I  knew  that  such  was  the  case  at  the  time' of  the  accident.  I  was 
not  positive  about  the  engine  having  a  leaky  throttle  in  my  report  of  the 
accident,  because  I  did  not  go  into  the  boiler  to  examine  it,  and  there  is 
no  way  of  telling  what  part  of  the  steam  pipes  are  leaking  without  taking 
them  out  and  examining  them.  I  did  not  know  that  said  fireman  was 
under  engine  number  690.  The  plaintiff  Seeger  did  not  notify  me  that 
he  was  going  under  engine  number  690  for  the  purpose  of  cl^^ning  his 
engine.  As  a  matter  of  precaution  and  of  personal  safety  he  should  have 
notified  me  that  he  was  going  under  said  engine,  so  that  I  could  have 
used  extra  precaution  to  keep  my  engine  from  moving.  It  was  his  duty 
as  a  matter  of  personal  safety  to  have  notified  me  of  his  intention  to  go 
under  said  engine  number  690.  It  would  not  have  been  wrong  or  unusiial 
for  me  to  move  my  engine,  together  with  engine  number  690,  either  for- 
ward or  backward,  by  applying  steam,  if  I  did  not  know  he  was  under 
said  engine  number  690,  nor  would  I  have  done  so  in  any  case  if  I  had 
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knowledge  of  his  being  under  the  engine,  whether  the  throttle  was 
leaking  or  not.  I  could  have  held  the  engine  from  moving,  together  with 
the  attached  engine,  by  the  brake,  for  a  time,  and  by  keeping  the  lever 
on  the  center.  I  used  these  precautions  up  to  the  time  I  got  ready  to 
move.  I  put  the  reverse  lever  down  and  the  engine,  together  with  num- 
ber 690,  moved  backwards.  If  I  had  known  that  the  plaintiff  had  gone 
under  the  engine  number  690  at  the  time  and  place  inquired  about,  to 
clean  the  ash  pan  of  his  engine,  or  for  any  other  purpose,  notwithstand- 
ing the  fact  that  the  throttle  of  my  engine  may  have  been  leaking  I 
could  have  kept  my  engine  standing,  because  I  would  have  used  extra 
precautions.  My  engine  was  stationary  when  I  blew  the  three  blasts,  and 
it  remained  stationary  until  I  released  the  air  brake.  I  could  have  held 
my  engine  under  full  control,  but  I  would  have  gone  out  of  my  way 
to  do  it.  I  would  have  had  to  use  unusual  precautions  to  do  it.  If  the 
plaintiff  had  notified  me  that  he  was  going  under  said  engine  number 
690,  at  the  time  inquired  about,  I  certainly  would  have  kept  my  engine 
at  a  standstill." 

The  fireman  on  the  front  engine  testified  as  follows:  "My  name  is 
Otto  Glessner.  On  the  29th  of  January,  1903,  I  was  somewhere  about 
Williams,  Arizona.  I  have  known  the  plaintiff  for  about  four  years, 
had  known  him  about  three  months  prior  to  the  time  he  was  injured  in 
Winslow,  Arizona.  I  knew  one  B.  C.  Hoehn  and  J.  D.  Lancaster,  who 
were  engineers  at  the  time.  I  was  fireman  for  Engineer  Hoehn  on 
engine  681.  There  were  two  engines,  I  was  firing  on  first  engine,  and 
were  headed  east,  going  from  Seligman  to  Winslow.  Before  the  injury 
occurred,  Mr.  Seeger  was  firing  on  second  engine,  he  asked  me  for  my 
ash  hoe  and  said  he  would  have  to  clean  his  pan,  so  I  gave  him  the  hoe, 
he  said :  'Be  careful  and  don't  move  the  engine,  I  am  going  under  the 
engine  to  hoe  the  pan.*  During  this  time  I  had  taken  coal  or  water  and 
Mr.  Hoehn  oiled  his  engine,  looked  it  over  and  then  stepped  on  the 
engine  and  while  I  threw  the  water  spout  around  he  blew  three  blasts 
of  the  whistle  and  started  to  back  up,  I  was  standing  in  the  rear  of  the 
engine  and  told  him  not  to  move  because  Tom  was  under  the  ash  pan, 
I  think  the  engineer  on  the  second  engine  blew  one  blast  of  the  whistle 
which  whistled  him  down,  by  that  time  he  had  moved  four  feet.  I 
heard  Tom  hollow  and  knew  he  was  run  over  by  the  engine.  When 
Engineer  Hoehn  got  up  on  the  engine  and  reversed  the  lever,  it  was  in  a 
forward  motion  and  he  opened  the  throttle  and  moved  the  engine.  It 
was  in  a  forward  motion  and  he  caught  hold  of  the  lever  and  threw  it 
in  a  backward  motion,  blew  his  whistle,  and  after  he  let  go  of 
the  whistle  cord,  he  took  hold  of  the  throttle  and  opened  it,  and  the 
engine  moved  four  feet.  At  the  time  he  reversed  the  lever  I 
was  standing  on  the  back  of  the  tender  on  the  coal,  above  him.  To  start 
an  engine  the  reverse  lever  should  be  put  down  which  way  you  want  to 
move  the  engine  and  pull  the  throttle.  At  the  time  I  saw  Mr.  Hoehn 
open  the  throttle  valve  I  was  standing  up  on  the  tank — ^the  tender  of 
the  engine.  I  had  eifher  got  through  taking  water  or  taking  coal,  about 
eighteen  feet  away.  Mr.  Hoehn  was  what  you  might  call  an  engineer — 
I  never  knew  him  to  murder  any  body,  every  body  moved  out  of  his 
way.  I  am  now  working  in  the  Indian  Territory  as  a  plumber,  am  not 
working  for  any  railroad.'* 
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It  was  admitted  tliat  the  common  law  was  in  force  in  the  Territory 
of  Arizona,  and  that  the  engineer  was  a  fellow  servant  of  appellee,  and 
as  appears  from  the  pleading  the  only  ground  of  recovery  was  the  de- 
fective condition  of  the  engine.  The  front  engine  was  defective  in  some 
part  of  it  so  as  to  allow  steam  to  escape  at  the  time  the  injury  occurred, 
and  about  two  weeks  prior  to  that  time  the  main  throttle  valve  may  have 
leaked.  There  was  testimony  tending  to  show  that  if  the  throttle  of  an 
engine  is  in  a  leaky  condition  and  steam  escaped  into'  the  cylinder  it 
would  cause  the  engine  to  move  in  the  direction  in  which  the  reverse 
lever  might  be  turned.  When  steam  can  not  escape  from  the  throttle 
into  the  cylinder  the  movement  of  the  lever  would  not  cause  the  engine 
to  move.  If  the  engineer  had  not  moved  the  reverse  lever  on  the  front 
engine  it  would  not  have  moved. 

It  will  be  noted  that  the  engineer  did  not  swear  that  he  did  not  open 
the  throttle  of  his  engine  nor  did  he  state  that  the  engine  started  with- 
out his  desiring  it  to  do  so,  but  on  the  other  hand  he  stated  that  he 
could  and  would  have  kept  it  from  moving  if  he  had  known  that  ap- 
pellee was  under  the  other  engine,  and  that  he  had  kept  the  engine  from 
moving  until  he  got  ready  to  move.  The  fireman  swore  that  the  engineer 
not  only  threw  the  lever  but  opened  the  throttle.  The  conclusion  from 
the  evidence  is  irresistible  that  the  engines  were  moved  through  the 
agency  of  the  engineer  on  the  front  engine. 

If  flie  engineer  on  the  front  engine  knew  that  appellee  was  under  the 
rear  engine  he  owed  him  the  duty  of  using  every  means  in  his  power  to 
prevent  the  engines  from  moving  and  injuring  him.  It  would  not 
matter  that  he  would  be  compelled  to  hold  the  engine  stationary  in  a 
different  method,  than  if  it  had  been  in  a  state  of  good  repair,  if  he 
could  have  kept  it  from  moving  it  was  his  bounden  duty  to  use  the 
means  within  his  power  to  control  the  engine.  That  he  could  have  con- 
trolled it  is  testified  to  by  him,  and  is  disputed  by  no  one.  He  did  not 
state  that  he  did  not  know  that  the  movement  of  the  lever  would  start 
the  engine,  but  on  the  other  hand  he  moved  it  with  that  end  in  view. 
He  stated  that  he  could  have  kept  the  engine  from  moving  by  the  brake 
and  by  keeping  the  lever  on  the  center.  When  he  got  ready  to  go  he 
testified  that  he  loosed  the  brake  and  moved  the  lever  and  the  engine 
moved.  It  did  exactly  what  he  expected  and  wished  it  to  do.  He  said : 
"I  could  have  held  the  engine  from  moving,  together  with  the  attached 
engine,  by  the  brake,  for  a  time,  and  by  keeping  the  lever  on  the  center. 
I  used  these  precautions  up  to  the  time  I  got  ready  to  move.  .  .  . 
If  the  plaintiff  had  notified  me  that  he  was  going  under  said  engine  690, 
at  the  time  inquired  about,  I  certainly  would  have  kept  my  engine  at  a 
standstill."  It  is  true  that  he  said  that  he  would  have  had  to  use  "un- 
usual precautions"  to  hold  the  engine,  and  those  precautions  should 
have  been  used.  Under  the  circumstances  of  the  case,  when  appellee 
was  at  work  in  a  very  dangerous  place  the  engineer  should  have  used 
reasonable  care  to  have  protected  appellee  from  danger,  which  means 
care  proportioned  to  the  danger  to  be  guarded  against.  Reasonable  care 
in  this  instance  was  great  care.  As  said  in  Railway  v.  Smith,  87  Texas, 
348:  "Ordinary  care  will  require  the  exercise  of  a  very  great  degree 
of  vigilance  under  some  circumstances,  and  the  amount  of  vigilance  and 
caution  to  be  used  will  vary  according  to  the  situation  of  the  parties  and 
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the  surrounding  circumstances.^^  Ordinary  care  in  this  case  was  tiie  use 
of  every  precaution  to  prevent  the  engines  from  moving  when  it  was 
known  that  appellee  was  underneath  one  of  them  at  work.  (San  Antonio 
Street  Ry.  v.  Mechler,  87  Texas,  628.) 

It  is  true  that  if  the  negligence  of  appellant  in  furnishing  a  defective 
engine  concurred  with  the  negligence  of  the  engineer  in  producing  the 
result,  appellant  would  be  liable,  but  there  was  no  such  concurrence.  The 
engineer  was  the  active  agent  in  moving  the  engines.  He  knew  the  con- 
dition of  the  engine  and  knew  that  it  would  move  if  the  lever  was 
turned  and  the  brakes  loosed,  and  he  turned  the  lever  and  lifted  the 
brakes.  It  was  as  much  his  act  as  though  it  had  been  necessary,  as  in 
case  of  a  perfect  engine,  to  reverse  the  lever,  take  off  the  brakes  and  open 
wide  the  throttle.  That  he  had  knowledge  of  what  was  necessary  to 
keep  the  engine  stationary  is  shown  by  tiie  fact  that  he  held  it  still 
until  he  wanted  to  move.  He  nowhere  says  that  he  did  not  know  the 
engine  would  move  when  he  turned  the  lever  and  took  off  the  brakes. 
This  testimony  might  have  been  elicited  from  him  but  it  was  not. 

As  has  been  said  in  numerous  cases  the  proximate  cause  is  not  nec- 
essarily the  nearest  cause,  but  the  act  of  negligence  must,  in  order  to  be 
the  proximate  cause,  have  been  the  cause  which  under  the  ordinary 
working  of  natural  laws  would  probably  have  produced  the  resnlt. 
(Texas  &  Pac.  Ry.  v.  Bigham,  90  Texas,  223;  Shippers  Compress  Co.  v. 
Davidson,  35  Texas  Civ.  App.,  558;  Rav  v.  Pecos  &  N".  T.  Ry.  (Texas 
Civ.  App.),  88  S.  W.  Rep.,  466.) 

In  the  case  of  Milwaukee  Ry.  Co.  v.  Kellogg,  94  U.  S.,  469,  which  is 
quoted  with  approval  in  the  Bigham  case,  the  Supreme  Court  of  the 
United  States  stated  that  "in  order  to  warrant  a  finding  that  n^ligence, 
or  an  act  not  amounting  to  wanton  wrong,  is  the  proximate  cause  of  an 
injury,  it  must  appear  that  the  injury  was  the  natural  and  probable 
consequence  of  the  negligence  or  wrongful  act,  and  that  it  ought  to  have 
been  foreseen  in  the  light  of  the  attending  circumstances." 

There  is  not  a  circumstance  found  in  the  record  that  tends  to  show 
that  the  engine  had  ever  moved  without  the  active  agency  of  some  one 
exerted  either  by  pulling  the  lever  and  taking  off  the  brakes  or  opening 
the  throttle.  It  did  not  move  on  the  occasion  in  question  until  it  had 
been  prepared  for  moving  by  the  engineer  in  charge  of  it.  He  was  the 
active  agency  that  caused  it  to  move,  and  until  the  agency  had  been 
exerted  it  remained  firm  in  its  place.  Without  the  active  intervening 
agency  of  the  engineer  it  would  never  have  moved.  The  active  cause 
that  produced  the  injury  was  independent  of  the  leakage  of  the  engine 
and  not  connected  with  it.  As  said  in  the  Kellogg  case,  heretofore  cited: 
"The  inquiry  must,  therefore,  always  be  whether  there  was  any  inter- 
mediate cause  disconnected  from  the  primary  fault,  and  self  operating, 
which  produced  the  injury.  Here  lies  the  difficulty.  But  the  inquiry 
must  be  answered  in  accordance  with  common  understanding.  In  a 
succession  of  dependent  events  an  interval  may  always  be  seen  by  an 
acute  mind  between  a  cause  and  its  effect,  though  it  may  be  so  imper- 
ceptible as  to  be  overlooked  by  a  common  mind.  Thus,  if  a  building  be 
set  on  fire  by  negligence,  and  an  adjoining  building  be  destroyed,  with- 
out any  negligence  of  the  occupants  of  the  first,  no  one  woidd  doubt  that 
the  destruction  of  the  second  was  due  to  the  negligence  that  caused  the 
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burning  of  the  first.  Yet  in  truth,  in  a  very  legitimate  sense,  the  im- 
mediate cause  of  the  burning  of  the  second  was  the  burning  of  the 
first."  So  in  this  ease,  if  the  engineer  had  not  intended  to  start  the 
engine  and  he  did  not  know  that  his  use  of  the  lever  and  the  brakes  as 
he  used  them  would  start  the  engine,  then  the  intervention  of  the  en- 
gineer would  not  break  the  line  of  connection  between  the  negligence 
of  appellant  in  furnishing  the  leaky  engine  and  it  would  be  liable.  But 
the  engineer  stated  that  he  had  the  engine  under  control  and  would  not 
have  moved  it  if  he  had  known  appellee  was  under  the  rear  engine.  He 
was  the  active  independent  agent  that  caused  the  injury. 

Usually  the  question  of  what  is  the  proximate  cause  of  an  injury  is 
one  to  be  solved  by  a  jun%  but  there  must  be  some  evidence  to  sustain 
a  finding  as  to  the  proximate  cause,  as  is  required  in  the  establishment 
of  any  fact.  Too  much  has  been  left  to  inference  in  this  case.  The 
engineer  knew  whether  he  opened  the  throttle  or  not,  but  he  was  not 
asked  that  question,  and  did  not  say  he  did  or  did  not  open  it.  He 
knew  whether  the  engine  moved  in  response  to  his  act  or  not,  and  yet  he 
does  not  swear  positively  about  it,  although  the  plain  inference  is  that 
it  did. 

No  witness  testified  that  the  throttle  was  leaking  at  the  time  of  the 
accident.  The  engineer  on  the  front  engine  swore^  that  there  was  a 
leakage  but  that  he  did  not  know  where  it  was,  and  the  other  engineer 
stated  that  he  knew  nothing  about  the  condition  of  the  front  engine  on 
the  day  the  injury  was  inflicted.  The  only  evidence  introduced  as 
to  the  condition  of  the  throttle  was  reports  made  by  engineers  on 
January  2,  5,  10  and  13,  1903,  in  which  it  was  stated,  "main  throttle 
valve  leaks."  The  book  showing  those  reports  also  showed  that  the 
throttle  had  been  repaired.  Appellee  having  introduced  the  engine 
books  of  appellant  to  show  reports  of  the  date  hereinbefore  named,  ap- 
pellant sought  to  introduce  the  same  books  to  show  that  only  two  days 
before  the  injur}'  was  inflicted  the  engineer  on  number  681  had  reported 
as  follows:  *^ash  boiler.  Caulk  all  leaks  in  fire  box."  This  was 
material  in  view  of  evidence  that  the  former  leaks  in  the  throttle  had 
been  repaired,  that  engineers  were  required  to  report  all  defects,  and 
that  an  engine  could  not  move  when  the  throttle  had  not  been  opened, 
unless  there  was  a  leakage  from  it.  The  leakage  in  the  throttle  was  one 
of  the  most  important  factors  in  the  prosecution  of  the  case,  and  any 
fact  tending  to  show  that  it  leaked  or  did  not  leak  should  have  been 
admitted.  Surely,  after  appellee  had  introduced  a  part  of  the  reports 
as  to  the  condition  of  the  engine  appellant  should  have  been  permitted  to 
use  the  last  report,  in  the  same  book  introduced  by  appellee,  on  the  same 
subject.    Justice  would  demand  the  enforcement  of  such  a  rule. 

Had  the  facts  been  sufficient  to  justify  it,  there  was  no  error  in  the 
charge  complained  of  in  the  fifth  assignment  of  error.  It  did  not  assume 
the  existence  of  any  facts.  It  not  only  made  it  necessary  that  appellant 
had  been  notified  of  the  condition  of  the  engine,  but  that  it  had  notice 
at  that  time.  However,  under  the  positive  proof  that  the  throttle  had 
been  opened  by  the  engineer,  which  was  not  denied  by  him,  the  charge 
presented  a  state  of  facts  not  sustained  by  the  evidence.  The  evidence 
was  meagre  as  to  the  leaky  condition  of  the  throttle,  if  not  totally  ab- 
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sent,   and  there  was  no  evidence  of   steam  having  escaped  into  the 
cylinder. 

There  is  no  merit  in  the  sixth  assignment  of  error,  which  criticises 
the  tenth  paragraph  of  the  charge.  We  believe  the  twelfth  paragraph 
of  the  charge  stated  the  law  of  the  case. 

The  special  charges  whose  rejection  is  complained  of  in  the  ninSi 
and  twelfth  assignments  of  error,  ignored  the  idea  of  concurrent  neg- 
ligence on  the  part  of  appellant  and  the  fellow  servant  and  were  properly 
refused.  The  other  points  raised  have  been  covered  by  the  law  as 
enunciated  in  this  opinion. 

We  do  not  consider  that  this  case  has  been  developed  as  it  is  capable 
of  being  developed  and  do  not  feel  disposed  to  render  judgment,  but  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Galveston,  Harrisburg  &  San  Antonio  Railway  Company 

V.  J.  P.  Fink, 

Decided  December  20,  1906. 

1. — ^Entering:  Train — General  Demurrer — Conitmotion  of  Pleading. 

In  a  suit  for  personal  injuries  received  while  boarding  a  train,  plaintiff  al- 
leged that  "before  he  could  ascend  the  steps  and  enter  the  car  the  engineer  wsb 
signaled  to  go  ahead,  and  the  train  started  before  he  was  able  to  get  on  said  oar 
with  his  valises."  Held,  as  against  a  general  demurrer,  the  allegation  should  be 
construed  to  mean  that  the  plaintiff  was  ascending  the  steps  of  the  car  at  tha 
time  it  started,  and  not  that  the  car  was  in  motion  when  he  started  to  get  on, 
and  hence  contributory  negligence,  as  a  matter  of  law,  did  not  appear  from  the 
face  of  the  petition. 

8. — Same — Contribntory  Negligence — ^E^idenoe. 

Where  it  appeared  from  the  testimony  that  plaintiff  had  gotten  on  the  steps 
of  the  car  before  it  started,  and  the  sudden  moving  of  the  train  almost  threw 
him  off,  and  in  holding  on  and  regaining  his  position  on  the  steps  he  so  wrenched 
and  strained  himself  as  to  cause  the  injuries  alleged,  the  court  properly  refused 
to  instruct  a  verdict  for  defendant  on  the  ground  that  plaintiff  was  guilty  of 
contributory  negligence.  Such  case  is  not  the  same  as  that  of  one  who  attempts 
to  board  a  moving  train. 

3. — ^Expert  Witness — Cross-Ezamlnation. 

VtThere  a  medical  expert  had  testified  for  plaintiff  that,  although  plaintiff 
had  been  ruptured  some  time  before  the  accident  alleged,  he  had  been  treated  in  a 
certain  way  by  the  witness,  and  had  entirely  recovered;  and  a  medical  expert 
for  defendant  had  testified  that  the  treatment  described  would  not  have  cured 
the  plaintiff  bv  the  time  of  the,  accident,  it  was  permissible  for  plaintiff,  on 
cross-examination  of  defendant's  expert,  to  show  tnat  his  opinion  was  not  as 
likely  to  be  correct  as  that  of  the  physician  who  had  examined  and  treated  the 
plaintiff. 

4. — Charge  Not  on  Weight  of  Eyidenoe. 

The  court  used  the  following  language  in  its  charge:  "The  plaintiff  sues  the 
defendant  corporation  for  alleged  injuries  he  received  while  attempting  to  board 
and  enter  defendant's  train."    Held,  not  on  the  weight  of  evidence. 

6. — ^Dnty  to  Passengers  Boarding  Train — Charge. 

Charge  upon  the  duty  of  railroads  to  passengers  boarding  their  trains 
sidered,  and  held  not  reversible  error. 
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6. — ^Measure  of  Pamages — Charge  Approved. 

In  a  suit  for  personal  injuries  the  court  charged  the  jury  as  follows:  "If 
you  find  for  plaintiff  you  will  find  such  damages  as  will  reasonably  compensate 
him  for  injuries  received,  if  any.  You  will  estimate  any  injuries,  if  any,  thus 
far  sustained,  any  loss  by  impairment  of  capacity  to  earn  wages,  any  pain  or 
suffering,  or  mental  anguish,  if  any,  and  if  his  injuries  are  permanent  you  will 
find  such  further  damages  which,  if  paid  now,  will  compensate  him  for  any  fu- 
ture injuries,  if  any."  Held,  not  subject  to  the  objection  that  it  authorized  a 
double  recovery. 

7. — ^Kelatlon  of  Passenger  and  Carrier —  Payment  of  Pare. 

Where  plaintiff  alleged  that  he  had  purchased  a  ticket  before  boarding  de- 
fendant's train,  or  that  he  intended  to  pay  fare,  and  did  pay  the  same  after 
boarding  the  train,  it  was  sufficient  to  establish  the  relation  of  passenger  and 
carrier. 

Appeal  from  the  District  Court  of  Fayette  County.  Tried  beloir 
before  Hon.  L.  W.  Moore. 

Baker,  Botts,  Parker  &  Oo/rwood  and  Brown  &  Lane,  for  appellant. — 
The  court  erred  in  overruling  defendant's  general  demurrer  to  plain- 
tiff's petition.  Texas  Midland  R.  R.  Co.  v.  Ellison,  12  Texas  Ct.  Rep., 
983. 

The  pleadings  and  the  uncontradicted  evidence  adduced  at  the  trial 
of  this  cause  in  the  lower  court  established  contributory  negligence  on 
the  part  of  appellee.  Therefore,  the  court  should  have  instructed  a 
verdict  for  the  defendant,  as  asked  for  in  its  charges.  Texas  Midland 
Ry.  V.  Ellison,  12  Texas  Ct.  Rep.,  983. 

If  the  facts  called  for  by  a  question  propounded  to  a  witness  are 
such  as  can  be  detailed  and  placed  before  the  jury  so  that  the  jurors, 
as  men  of*  ordinary  intelligence,  can  fully  understand  the  matter,  and 
draw  proper  inferences  and  conclusions,  then  there  is  no  necessity  for 
opinion  evidence.  Such  evidence,  in  such  a  case,  whether  the  opinion 
of  an  expert  or  non-expert,  is  inadmissible.  1  Elliott  on  Evidence, 
sec.  672;  Citizens  Ry.  Co.  v.  Robertson,  14  Texas  Ct.  Rep.,  518. 

The  court  erred  in  his  main  charge  to  the  jury,  which  reads  as  fol- 
lows, to  wit:  "The  plaintiff  sues  the  defendant  corporation  for  alleged 
injuries  he  received  while  attempting  to  board  and  enter  defendant's 
train."  St.  Louis  S.  W.  Ry.  Co.  v.  Smith,  63  S.  W.  Rep.,  1064 ;  Pilling- 
ham  V.  Parker,  80  Texas,  572;  Missouri,  K.  &  T.  Rv.  Co.  v.  Williams, 
40  S.  W.  Rep.,  161 :  Texas  &  X.  0.  Ry.  Co.  v.  Soott,  71  S.  W.  Rep.,  26; 
Boaz  &  Co.  V.  Scheider  &  Davis,  69  Texas,  131. 

The  charge  is  complex,  indefinite  and  confusing;  it  instructs  the  jury 
that  if  it  finds  for  plaintiff,  it  should  find  damages  for  any  impairment 
of  capacity  to  earn  wasres  (in  the  future),  and  to  also  find  such  further 
damages,  which,  if  paid  now,  would  compensate  him  for  any  future  in- 
juries or  damages  he  may  suffer,  thus  authorizing  a  double  recovers-  of 
damages  for  impairment  of  capacitv  to  earn  wages.  International  & 
G.  !C.  Ry.  Co.  v.  Butcher,  12  Texas  Ct.  Rep.,  115. 

J.  T.  Dtincan  and  J.  F.  Walters,  for  appellee. — A  person  in  the  act  of 
getting  on  a  car,  and  before  he  has  gotten  entirely  in  the  car,  is  a  pas- 
senger, imposing  upon  the  servants  in  charge  of  the  car  the  duty  of 
Vol.  XLIV.  Civil— 36. 
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exercising  such  a  high  degree  of  foresight  as  to  possible  dangers,  and  such 
a  high  degree  of  prudence  in  guarding  against  them,  as  to  be  used  by 
very  prudent  aaid  competent  persons,  under  similar  circumstances. 
Green  v.  Houston  Electric  Co.,  89  S.  W.  Rep.,  442,  and  caaes  there  cited. 

The  degree  of  care  exacted  of  carriers  for  the  passenger's  safety,  while 
he  is  getting  from  the  vehicle,  is  of  the  same  lofty  degree  as  that  im- 
posed while  he  is  in  course  of  transit.  The  extraorinary  care  demanded 
of  the  carrier  by  law  continues  until  the  contract  of  carriage  is  com- 
pleted and  terminated  by  the  delivery  of  the  passenger  at  the  terminufl 
of  his  journey,  uninjured,  and  that  the  contract  of  a  passenger  carrier 
towards  its  passengers  requires  the  utmost  diligence  of  very  cautious 
persons,  rendering  them  liable  for  even  the  slightest  negligence.  El 
Paso  Electric  Ry.  Co.  v.  Harry,  83  S.  W.  Rep.,  738;  McKin&try  v.  St. 
Louis  Transit  Co.,  82  S.  W.  Rep.,  1108;  International  &  G.  N".  Ry.  Co. 
V.  Halloren,  53  Texas,  53,  and  cases  cited  in  El  Paso  Elec.  Ry.  Co.  v. 
Harr}^  83  S.  W.  Rep.,  736. 

A  failure  to  give  passengers  an.  opportunity  to  board  or  leave  the 
train  at  a  station  gives  a  cause  of  action  to  any  passenger  injured  there- 
by. Hull  V.  East  Line  Ry.,  66  Texas,  619.  A  railway  company  should 
stop  a  reasonable  length  of  time  to  allow  all  passengers  to  enter  the  cars, 
and  a  reasonable  time  thereafter  for  them  to  become  seated.  Interna- 
tional &  G.  N.  Ry.  Co.  V.  Copeland,  60  Texas,  328.  It  is  the  duty  of 
railway  trains  to  stop  at  a  railway  station  a  reasonable  length  of  time  to 
allow  passengers  to  alight,  and  after  boarding  to  secure  seats.  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Williams,  70  Texas,  159. 

The  charge  was  a  correct  and  explicit  declaration  of  the  rule  of  law 
properly  applicable  to  the  facts  in  this  case.  It  stated  what  the  duty 
of  the  railway  company  was  to  its  passengers;  the  charge  insfructed  the 
jury  that  they  should  find  for  the  plaintiff,  if  the  appellant  had  violated 
its  duty  towards  the  appellee,  and  he  had  suffered  injuries  therefrom, 
unless  the  plaintiff  had  failed  to  exercise  that  degree  of  care  which  a 
person  of  ordinary  prudence,  under  like  circumstances,  would  have  done, 
and  if  the  plaintiff  had  failed  to  do  so,  they  should  find  a  verdict  for 
the  defendant.  Green  v.  Houston  Elec.  Co.,  89  S.  W.  Rep.,  443 ;  Hous- 
ton &  T.  C.  Ry.  Co.  v.  Copley,  87  S.  W.  Rep.,  219.  This  last  is  a 
case  almost  identical  with  the  case  at  bar. 

PLEASANTS,  Associate  Justice. — ^This  suit  was  brought  by  ap- 
pellee against  the  appellant  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  him  by  the  negligence  of  appellant's  employes. 
After  alleging  that  plaintiff  left  his  home  at  Yoakum  on  September  12, 
1902,  to  go  to  the  town  of  Schulenburg  in  Fayette  County,  and  that  in 
making  said  trip  he  traveled  over  the  San  Antonio  and  Aransas  Pase 
Railroad  to  Flatonia  Junction  where  said  railroad  connected  with  the 
appellant  road  and  where  appellant  had  a  station  at  which  passengers 
were  received  and  discharged  and  tickets  sold,  the  petition  further  al- 
leges that: 

^Tlaintiff  says  that  from  Flatonia  Junction  to  Schulenburg  he  had 
to  take  passage  over  the  Galveston,  Harrisburg  and  San  Antonio  Rail- 
way, and  that  he  purchased  a  ticket  from  the  defendant  at  said  rail- 
way station,  which  authorized  him  to  ride  on  the  defendant's  railway  from 
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Flatonia  to  Schulenburg,  and  by  virtue  of  which  the  defendant  agreed, 
obligated  and  covenanted  with  plaintiff  to  carry  him  safely  from  Fla1>- 
onia  to  Schulenburg. 

"Plaintiff  says  that  he  purchased  a  ticket  or  had  the  money  to  pay 
his  fare,  and  when  the  train  of  the  defendant  came  along  that  it  stopped 
at  said  station  for  the  purpose  of  receiving  and  discharging  passengers. 
Plaintiff  says  that  he  was  carrying  two  heavy  grips,  and  as  soon  as  the 
defendant's  train  stopped  that  he  started  to  the  same  for  the  purpose 
of  taking  passage,  having  already  purchased  his  ticket  as  aforesaid  or 
was  ready  to  pay  his  fare  and  had  the  money  to  do  so  and  did  after 
boarding  the  train  pay  his  fare,  but  he  says  that  the  defendant  through 
the  negligence  of  its  employes  and  servants  failed  to  stop  said  train  a 
sufficient  length  of  time  to  enable  him  to  comfortably  board  said  train. 
The  plaintiff  says  that  at  the  time  he  had  just  gotten  up  from  a  spell 
of  sickness,  was  weak  and  enfeebled,  and  the  defendant's  agents  and 
employes  saw  his  condition,  or  could  have  seen  by  the  use  of  reasonable 
and  ordinary  care  and  diligence;  that  they  failed  to  place  any  box  or 
other  elevation  at  the  steps  so  as  to  enable  him  to  ascend  the  steps  of 
the  coach;  that  it  was  a  considerable  distance  and  a  long  step  from  the 
ground  up  to  the  first  step  of  the  steps  that  lead  up  into  the  defendant's 
coach,  and  that  defendant  was  negligent  in  not  having  someone  of  its  em- 
ployee there  with  a  box  or  stool  or  some  elevation  to  enable  plaintiff  to 
get  into  said  coach,  burdened  as  he  was.  And  that  the  defendant  was 
negligent  in  not  having  one  of  its  servants  present  to  let  down  the  lower 
step  from  said  steps,  which  is  usually  done  to  enable  passengers  to  ascend 
and  enter  said  cars  with  ease  and  without  any  great  amount  of  physical 
exertion. 

"Plaintiff  says  that  before  he  could  ascend  said  steps  and  enter 
said  ears  that  the  servants  or  employes  of  the  defendant  signalled  the 
engineer  to  go  ahead,  and  the  train  started  before  he  was  able  to  get  on 
said  cars  with  his  valises;  that  he  grabbed  his  valises-  as  best  he  could, 
and  grabbing  the  railings  of  the  cars  by  great  exertion  he  succeeded  in 
boarding  said  cars,  but  in  exerting  himself  in  getting  aboard  of  said 
cars,  he  gave  his  body  a  violent  wrench  and  caused  his  back  to  become 
injured,  and  also  caused  himself  to  be  ruptured. 

"Plaintiff  says  that  if  the  defendant  had  have  stopped  said  train  at 
the  station  for  a  reasonable  length  of  time  for  him  to  have  boarded  the 
same,  or  if  the  usual  facilities  had  been  provided  by  the  servants  and 
employes  of  the  defendant,  that  he  could  have  entered  said  cars  without 
hurting  or  injuring  himself." 

The  defendant  answered  by  general  demurrer  and  general  denial  and 
by  special  plea  of  contributory  negligence  in  which  it  is  averred  generally 
that  plaintiff  ought  not  to  recover  because  if  he  was  injured  as  alleged 
in  his  petition  such  injur}^  was  caused  by  his  own  negligence  and  would 
not  have  occurred  but  for  such  negligence  on  the  part  of  plaintiff. 

A  trial  by  jury  in  the  court  below  resulted  in  a  verdict  and  judgment 
in  favor  of  plaintiff  in  the  sum  of  $1,500. 

The  evidence  disclosed  by  the  record  sustains  the  following  fact  con- 
clusions: While  getting  on  a  train  on  appellant's  road  at  Flatonia, 
Texas,  on  the  morning  of  September  4,  1902,  plaintiff  was  by  the  sudden 


548  Texas  Civil  Appeals  Reports^  Vol.  44.     [December, 

starting  of  the  train  thrown  partially  oflf  the  steps  and  in  recovering 
himself  and  boarding  the  train  he  was  compelled  to  exert  himself  so 
violently  as  to  cause  a  rupture  from  which  he  has  since  continuonflly 
suffered.  Plaintiff  was  waiting  at  the  station  to  take  passage  on  the 
train  when  it  arrived  and  had  either  purchased  a  ticket  entitling  him  to 
be  carried  as  a  passenger  or  had  the  money  to  pay  his  fare  and  did  pay 
same  after  getting  on  the  car.  The  train  was  not  stopped  at  the  station 
a  reasonable  time  to  allow  passengers  to  get  on,  and  those  in  charge  of 
it  were  guilty  of  negligence  in  starting  it  suddenly  without  any  warn- 
ing and  without  seeing  whether  plaintiff  had  succeeded  in  getting  aboard. 
By  the  injuries  thus  received  plaintiff  has  been  damaged  in  the  amount 
found  by  the  jury. 

The  first  assignment  of  error  complains  of  the  ruling  of  the  trial 
court  in  not  sustaining  defendant's  general  demurrer  to  the  petition. 
The  contention  under  this  assignment  is  that  the  petition  shows  that 
the  plaintiff  while  in  a  weak  and  feeble  condition  from  recent  sickness 
and  encumbered  and  burdened  with  two  heavy  grips  attempts  to  board 
a  moving  train;  and  that  such  acts  on  plaintiff's  part  were  so  wanting 
in  ordinary  care  that  they  must  be  held  to  be  negligence  as  a  matter  of 
law,  and  being  a  proximate  cause  of  his  injury  would  preclude  his  re- 
cover}', and  therefore  the  general  demurrer  to  the  petition  should  have 
been  sustained.  We  do  not  think  the  allegations  of  the  petition  above 
set  out  should  be  construed  to  mean  that  the  train  had  started  before  the 
plaintiff  attempted  to  board  it.  The  allegation  is  that  ^T>efore  he  could 
ascend  said  steps  and  enter  the  car  the  engineer  was  signalled  to  go 
ahead,  and  the  train  started  before  he  was  able  to  get  on  said  car  with 
his  valises."  Under  the  rule  which  requires  that  as  against  a  general 
demurrer  every  reasonable  intendment  must  be  indulged  in  favor  of 
the  pleading  we  think  these  allegations  should  be  construed  to  mean  that 
the  plaintiff  was  ascending  the  steps  of  the  car  at  the  time  it  started  and 
not  that  the  car  was  in  motion  when  he  started  to  get  on.  Under  this 
construction  of  the  petition  the  question  sought  to  be  presented  by  the 
proposition  under  this  assignment  does  not  arise  and  the  assignment 
must  be  overruled. 

The  second  assignment  complains  of  the  refusal  of  the  court  to  in- 
stnict  the  jury  to  find  for  the  defendant  on  the  ground  that  the  plead- 
ing and  evidence  of  plaintiff  show  that  he  was  guilty  of  such  contributory 
negligence  as  precludes  his  recovery.  In  discussing  the  foregoing  as- 
signment we  have  disposed  of  the  question  of  whether  the  petition  shows 
negligence  on  the  pari  of  plaintiff.  The  testimony  of  plaintiff  as  to 
the  circumstances  under  which  he  was  injured  is  as  follows:  After 
stating  that  the  train  came  in  late  and  that  when  it  stopped  the  brake- 
man  jumped  off  and  ho,  plaintiff,  and  another  party  went  to  the  train 
to  board  it,  he  says :  "This  other  gentleman  ran  on.  the  train,  got  up 
ahead  of  me,  and  by  the  time  T  got  on  the  steps  the  brakeman  gave  the 
signal  to  go.  and  she  pulled  out,  with  just  a  regular  lunge  or  surge,  you 
might  call  it,  and  threw  me  almost  off  with  my  grips.  Did  in  a  manner. 
One  foot  on  the  ground,  but  I  climbed  back  and  held  to  the  grip  as  well 
as  T  could,  holding  on  the  rail  and  finally  managed  to  get  on  the  train 
without  the  assistance  of  anvone.     There  was  nobodv  there  to  assist  me. 
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I  never  saw  either  the  conductor  or  the  porter.  I  don't  think  either  one 
of  them  was  in  sight.    In  fact,  I  know  they  were  not." 

Appellant's  contention  that  the  facts  in  this  case  show  contributory 
negligence  as  a  matter  of  law  is  based  upon  the  theory  that  the  undis- 
puted evidence  shows  that  plaintiff  was  injured  while  attempting  to 
get  on  a  moving  train.  The  statement  of  the  plaintiff  above  set  out 
is  that  he  had  gotten  on  the  steps  of  the  car  before  it  started  and  the 
sudden  moving  of  the  train  almost  threw  him  off,  and  in  holding  on 
and  regaining  his  position  on  the  steps  he  so  wrenched  and  strained 
himself  as  to  cause  the  injuries  alleged  in  his  petition.  This  presents 
an  entirely  different  case  from  that  of  one  who  starts  to  get  on  a  train 
after  it  is  put  in  motion  and  is  injured  in  attempting  to  board  it  or  in 
boarding  it.  From  statements  made  by  plaintiff  on  a  former  trial  of 
the  cause  the  jury  might  have  found  that  the  train  was  in  motion  when 
he  started  to  get  on,  but  with  the  testimony  above  quoted  in  the  case  the 
court  properly  refused  to  take  the  issue  of  plaintiff's  negligence  from 
the  jur}',  and  the  assignment  can  not  be  sustained. 

The  third  assignment  assails  the  verdict  and  judgment  as  unsupported 
by  and  contrary  to  the  great  preponderance  of  the  evidence.  Our  con- 
clusion of  facts  before  set  out  disposes  of  the  questions  presented  by 
this  assignment.  The  evidence  is  conflicting,  but  in  our  opinion  it  is 
sufficient  to  sustain  the  verdict  and  its  preponderance  is  not  so  against 
the  verdict  as  to  authorize  us  to  disturb  the  finding  of  the  jury. 

The  fourth  assignment  predicates  error  upon  refusal  of  the  court  to 
sustain  an  objection  offered  by  appellant  to  certain  testimony  elicited 
by  plaintiff  from  one  of  defendant's  expert  witnesses.  The  testimony  and 
the  objection  thereto,  as  shown  by  the  bill  of  exceptions,  is  as  follows : 

"Be  it  remembered,  that  at  the  trial  of  the  above  entitled  and  num- 
bered cause,  on  the  27th  day  of  November,  1905,  when  Dr.  Otto  Ehlinger, 
a  witness  for  defendant,  was  being  cross-examined  by  counsel  for  plain- 
tiff, the  following  question  was  asked  him :  'Now,  then,  doctor,  a  physi- 
cian who  has  practiced  for  twenty-five  years  actively,  who  has  treated 
a  patient  at  the  age  of  forty-nine,  and  says  that  by  that  treatment  he 
did  cure  him,  would  be  in  a  better  position  to  know  than  you  who  are 
not  familiar  with  the  case,  and  know  nothing  about  it,  except  what  is 
told  vou  bv  hvpothetical  theory  ?' " 

"That  counsel  for  defendant  thereupon  interposed  the  following  ob- 
jection :  We  object  to  that.  Sometimes  a  man  may  have  practiced  for 
a  lifetime,  and  not  have  acquired  any  knowledge  of  the  profession  of 
medicine  or  surgery;  now,  he  asks  him  (this  witness)  about  a  doctor 
that  he  knows  nothing  about,  perhaps  if  he  (such  doctor)  had  done  so 
and  so,  and  practiced  so  and  so.  He  (such  doctor)  may  have  practiced 
several  years  and  not  know  anything  about  the  subject  or  treatment  of 
hernia;  besides,  it  is  calling  for  the  opinion  of  this  witness  about  a 
subject  concerning  which  the  jury  would  be  as  competent  to  form  an 
opinion  as  he.^  Which  objection  the  court  overniled,  and  permitted  the 
witness  to  testify  as  set  forth  in  the  statement  of  facts  or  transcript  of 
the  testimony;  and  to  which  ruling  of  the  court  defendant  then  and 
there  excepted,  and  now  here  tenders  this,  its  bill  of  exception,  and 
prays  that  same  may  be  signed,  sealed,  and  made  a  part  of  the  record. 
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which  is  accordingly  done.*'  The  answer  of  the  witness  to  this  qnestion 
was,  "Well,  everything  being  equal  he  ought  to  .  .  .  He  might 
know  more  about  that  particular  case.*' 

Plaintiff  and  his  physician,  Dr.  Youngkin,  had  both  testified  that 
plaintiff  had  sustained  a  rupture  of  the  abdomen  about  a  year  before  he 
was  injured  as  claimed  by  him  in  this  suit,  but  that- he  had  entirely  re- 
covered from  such  rupture  before  he  received  his  present  injuries.  To 
contradict  this  testimony  the  defendant  put  Dr.  Ehlinger  on  the  stand. 
He  had  testified  as  an  expert  that  in  his  opinion  plaintiff  could  not  by 
the  treatment  given  him  by  Dr.  Youngkin  have  been  cured  of  "the  first 
rupture  at  the  time  he  received  his  present  injuries,  and  on  cross-exami- 
nation he  was  asked  the  question  set  out  in  the  bill  of  exceptions.  The 
court  did  not  err  in  refusing  to  sustain  the  objection  offered  to  this  tes- 
timony. The  purpose  of  the  question  was  to  test  the  value  of  the  ex- 
pert opinion  of  the  witness  by  showing  it  was  not  as  likely  to  be  correct 
as  that  of  the  physician  who  had  examined  and  treated  the  patient. 
It  is  true  the  jury  might  have  re^iched  this  conclusion  as  a  matter  of 
common  knowledge,  but  this  should  not  deprive  the  plaintiff  of  the  right 
to  obtain  an  admission  to  that  effect  from  the  witness  himself. 

There  is  no  merit  in  the  fifth  assignment  of  error.  The  portion  of 
the  charge  complained  of  under  this  assignment  is  as  follows:  "The 
plaintiff  siues  the  defendant  corporation  for  alleged  injuries  he  received 
while  attempting  to  board  and  enter  defendant's  train."  We  do  not 
see,  under  any  reasonable  construction  of  this  language,  how  the  jnry 
could  have  understood  the  court  to  mean  that  in  the  opinion  of  the 
court  the  plaintiff  had  been  injured  while  attempting  to  board  defend- 
ant's train ;  and  the  contention  of  appellant  that  the  charge  is  upon  the 
weight  of  the  evidence  in  that  it  "assumes  that  plaintiff  received  the  in- 
juries alleged  in  his  petition"  can  not  be  sustained. 

The  sixth  assignment  complains  of  the  following  paragraph  of  the 
court's  charge :  "The  defendant  company  owes  to  a  person  who  attempts 
to  board  and  enter  its  train  as  a  passenger,  a  duty  to  give  a  leesonablj 
sufficient  time  for  him  to  board  and  enter  its  train,  and  reasonably  safe 
mode  and  place  for  him  to  board  and  enter  therein,  and  any  failure  to 
perform  this  duty  with  that  high  degree  of  care  which  a  person  of  very 
great  prudence  would  not  omit  to  do,  then  such  failure,  if  injury  results, 
directly  and  approximately  therefrom,  would  be  negligence  for  which 
the  defendant  would  be  liable ;  and  if  you  so  find  you  will  find  for  plain- 
tiff, unless  YOU  believe  from  the  evidence  that  the  plaintiff,  under  the 
circumstances  surrounding  him,  failed  to  exercise  that  degree  of  care 
which  a  person  of  ordinary  prudence,  under  like  circumstances  would 
have  done,  and  thus  injured  himself,  and  in  that  event  you  should  find 
for  defendant."  While  this  charge  is  not  as  clear  as  it  might  be  we  can 
not  say  that  the  jury  were  likely  misled  thereby.  It  does  not,  as  con- 
tended by  appellant,  place  th^  absolute  duty  upon  the  defendant,  as  a 
matter  of  law,  to  stop  its  train  a  reasonably  sufficient  time  to  enable 
passengers  to  get  on  and  enter  its  cars.  While  the  jury  are  told  that 
this  is  a  duty  owed  by  the  defendant  they  are  further  told,  in  effect,  that 
defendant  was  only  required  to  use  a  high  degree  of  care  to  perform 
such  duty  and  would  be  guilty  of  negligence  only  in  event  it  failed  to 
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use  such  care.  As  thus  construed  the  charge  does  not  present  affirmative 
error. 

The  following  instruction  given  the  jury  is  complained  of  by  the 
seventh  assignment  of  error:  'T[f  you  find  for  plaintiff,  you  will  find 
for  plaintiff  such  damages  as  will  reasonably  compensate  him  for  in- 
juries received,  if  any.  You  will  estimate  any  injuries,  if  any,  thus  far 
sustained,  any  loss  by  impairment  of  capacity  to  earn  wages,  any  pain, 
or  suffering,  or  mental  anguish,  if  any,  and  if  his  injuries  are  permanent 
you  will  find  such  further  damages,  which,  if  paid  now,  will  compensate 
him  for  any  future  injuries,  if  any.*^  We  do  not  think  the  charge  is 
subject  to  the  objection  that  it  authorizes  a  recovery  of  double  damages. 
It  submits  separately  the  damages  already  sustained  by  the  plaintiff,  and 
those  which  he  may  suffer  in  the  future,  if  the  jury  find  that  his  injuries 
are  permanent,  and  authorizes  the  jury  to  take  into  consideration  in 
estimating  the  damages  thus  far  sustained  any  loss  by  impairment  of 
capacity  to  earn  wages  and  any  pain  or  suffering  or  mental  anguish,  and 
in  event  they  find  that  his  injuries  are  permanent  to  find  such  further 
damages  as  will  compensate  for  future  injuries.  The  charge  may  not 
be  entirely  free  from  ambiguity,  but  we  do  not  think  it  probable  that 
it  misled  or  confused  the  jurj'. 

The  eighth  assignment  of  error  complains  of  the  refusal  of  the  court 
to  give  the  following  instructions: 

"If,  from  evidence  adduced  on  the  trial  of  this  cause,  you  find  that 
plaintiff  sustained  the  injuries  complained  of  by  him,  and  if  you  further 
find  that  for  a  period  of  about  one  month  immediately  prior  to  the  time 
he  sustained  such  injuries  he  had  been  suffering  with  diarrhoea,  and  by 
reason  of  said  sickness  was  in  a  weakened  and  enfeebled  condition  at  the 
time  he  received  such  injuries ;  that  he  had  theretofore,  on  July  26,  1 901, 
been  ruptured,  and  at  the  time  of  such  injuries  he  had  burdened  himself 
with  two  heavy  grips,  and  that  in  this  condition  and  under  these  cir- 
cumstances he  attempted  to  board  a  moving  train  of  defendant,  and 
in  so  doing  received  the  injuries  he  complains  of,  and  if  you  further 
find  that  a  man  of  ordinary  care  and  prudence  would  not  under  such 
conditions  and  circumstances  (as  above  stated)  have  attempted  to  board 
such  train,  then  you  will  find  plaintiff  guilty  of  contributory  negligence, 
and  return  a  verdict  for  defendant." 

"If  you  find  from  the  evidence  that,  about  one  month  immediately 
prior  to  the  alleged  injuries,  plaintiff  was  afflicted  with  diarrhoea,  and 
that  at  the  time  the  injuries  were  sustained,  if  you  find  there  were  any, 
he  realized  that  he  was  in  a  feeble  and  weakened  condition  on  account 
of  such  affliction,  and  if  you  further  find  that  in  the  month  of  July,  1901, 
he  was  ruptured,  and  that  he  understood  that  a  man  in  such  condition 
would  probably  sustain  injur}^  of  like  nature  by  over-exertion,  and  if 
you  further  find  that  in  such  feeble  condition,  and  with  knowledge  of 
such  former  rupture,  he  burdened  himself  with  heavy  grips,  approxi- 
mating fifty  or  sixty  pounds  in  weight,  and  undertook  to  board  a  mov- 
ing train  of  defendant,  if  such  was  the  fact,  and  if  you  believe  that 
such  conduct  was  negligence  contributing  to,  or  was  the  proximate  cause 
of  the  injuries  complained  of  by  plaintiff,  if  any  he  did  sustain,  then 
you  will  find  for  defendant." 
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The  issue  of  contributor}^  negligence  was  submitted  by  the  court  in 
the  charge  given  the  jury.  The  defendant  may  have  been  entitled  under 
the  rule  announced  in  Missouri,  K.  &  T.  Ry.  v.  McGlamory  (89  Texas, 
635),  and  the  case  cited  in  that  opinion,  to  have  had  the  facts  relied 
on  to  sustain  its  plea  of  contributory  negligence  submitted  to  the  jury 
in  an  instruction  grouping  such  facts,  but  this  question  is  not  raised  by 
the  proposition  presented  under  the  assignment.  The  proposition  is  as 
follows:  "For  the  purpose  of  detennining  whether  the  acts  of  a  pas- 
senger in  attempting  to  board  a  train,  shall  be  deemed  negligent  per  se, 
it  is  necessary  for  the  jury  to  find,  first,  was  the  act  under  the  circum- 
stances dangerous?  Second,  was  the  danger  known  to  the  passenger,  or 
so  obvious  that  it  can  be  said  that  no  person  of  ordinary  care  and  pru- 
dence would  have  committed?  In  this  case,  the  danger  was  known  to 
plaintiff,  or  was  so  apparent  that  any  rational  person  must  necessarily 
have  known  it,  and  in  either  case  he  voluntarilv  incurred  the  risk  and 
should  be  held  guilty  of  contributory  oegligence  as  a  matter  of  law, 
and  his  right  of  recovery  be  denied."  We  have  already  disposed  of  the 
question  of  whether  the  evidence  authorized  a  holding  that  the  plaintiff 
was  guilty  of  contributory  negligence  as  a  matter  of  law.  This  is  the 
only  point  presented  by  the  proposition  above  quoted  and,  as  we  have 
before  said,  it  can  not  be  sustained. 

Appellant  requested  the  court  to  give  the  jury  the  following  instruc- 
tion, which  was  refused:  "The  defendant  asks  the  court  to  charge  the 
jury  as  follows:  Plaintiff  alleges  in  his  petition  that  at  the  time  liie 
injury  of  which  he  complains  occurred,  the  defendant  had  entered  into 
a  contract  with  plaintiff  by  which  it  had  agreed  and  obligated  itself  to 
him  to  safely  convey  and  carry  him  as  a  passenger  on  its  railway  train 
from  Flatonia  Junction  to  Schulenburg.  Now,  you  are  instructed  that^ 
under  the  facts  and  circumstances  of  this  case,  the  contract  alleged  is 
material,  and  must  be  proved,  and  that  to  complete  the  contract  of 
carriage  it  is  necessary  and  essential  that  plaintiff  should  have  paid  the 
requisite  fare  for  such  carriage,  and  it  being  an  undisputed  fact,  estab- 
lished by  plaintiff's  own  testimony,  that  he  had  not  paid  the  fare  at  the 
time  the  injury  occurred,  the  relation  of  passenger  and  carrier  had  not 
arisen,  and  plaintiff's  allegation  concerning  same  is  not  established,  and 
you  will  therefore  find  for  the  defendant."  The  refusal  to  give  this  in- 
struction is  complained  of  under  the  ninth  assignment  of  error.  There 
is  no  merit  in  the  assignment.  The  petition  above  set  out  alleges  in  the 
alternative  that  plaintiff  had  purchased  a  ticket  before  he  boarded  the 
train  or  that  he  had  the  money  to  pay  his  fare  and  did  pay  it  after  get- 
ting on  the  train.  Proof  of  either  of  these  facts  would  establish  the 
relation  of  passenger  and  carrier  between  him  and  the  defendant  and 
it  was  not  required  of  him  under  these  allegations  to  prove  any  express 
contract  of  carriage.  He  testified  that  he  either  paid  his  fare  to  the  con- 
ductor after  getting  on  the  train  or  purchased  a  ticket  from  the  station 
agent  and  there  is  no  testimony  to  the  contrary.  This  evidence  fixed  his 
status  as  a  pasf^enger  and  it  would  have  been  manifest  error  for  the  court 
to  have  given  the  requested  instruction.  The  fact  that  he  had  no  ticket 
when  he  boarded  the  train  did  not  affect  his  standing  as  a  passenger  if 
he  intended  to  and  did  pay  his  fare  after  he  got  on. 
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We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  is  so  ordered. 

Affirmed, 
Writ  of  error  refused. 


Myrick  Brothers  Company  et  al.  v.  H.  B.  Jackson. 

Decided  December  21,  1006. 

1 . — ^y  enne — ^Abatement. 

In  a  suit  upon  two  promissory  notes  against  the  maker  and  several  en- 
dorsers, evidence  considered,  and  held  insufficient  to  support  a  plea  of  personal 
privilege  and  of  abatement. 

2. — ^Note  by  Corporation — ^Authority  of  Secretary. 

When  the  undisputed  testimony  showed  that  it  was  customary  for  the  sec- 
retary and  manager  of  a  corporation,  without  the  express  consent  of  the  com- 
pany, to  execute  notes  in  the  name  of  the  company  in  the  conduct  of  its  busi- 
ness, and  that  this  custom  had  never  been  questioned,  and  that  the  notes  sued 
on  were  executed  by  the  said  secretary  and  manager  for  money  which  the  com- 
pany owed,  it  was  sufficient  to  support  a  finding  that  the  notes  sued  on  were 
executed  by  authority  of  the  company. 

8. — ^PromlBsory  Note — Endorsement  in.  Blank. 

A  negotiable  promissory  note  endorsed  in  blank  is  transferable  by  delivery, 
and  one  in  possession  of  such  note  is  presumed  to  be  the  owner. 

Appeal  from  the  District  Court  of  Orange  Countv.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

Oreers  &  Noll,  for  appellants. — The  court  erred  in  its  conclusion  of 
fact  that  the  notes  were  executed  by  the  Beaumont  Enterprise  Publish- 
ing Company,  in  that  said  company  was  shown  to  be  a  corporation  and 
no  proof  was  made  that  its  board  of  directors  ever  authorized  the  execu- 
tion of  the  notes,  and  in  that  the  proof  showed  said  notes  were  given 
without  such  authority,  as  payment  for  the  stock  of  the  corporation  it- 
self. The  court  further  erred  in  its  conclusion  of  fact  in  finding  said 
Beaumont  Enterprise  Company  authorized  the  execution  and  delivery 
of  said  notes,  in  that  here  were  no  facts  to  support  such  finding,  and  the 
same  is  contrary  to  establish  facts.  South  Texas  National  Bank  v.  La- 
Grange  Oil  Mill  Co.,  40  S.  W.  Rep.,  328 ;  North  Side  Ey.  Co.  v.  Worth- 
ington,  88  Texas,  570. 

Holland  &  Holland,  for  appellee. 

PEESE,  Associate  Justice. — H.  B.  Jackson  sued  The  Beaumont 
Enterprise  Publishing  Company,  a  corporation,  as  maker,  and  W.  A. 
Myrick,  Russell  Myrick,  Myrick  Brothers  Co.,  a  corporation,  and  Mort 
L.  Bixler,  as  endorsers,  upon  two  certain  promissory  notes  for  $1,000 
each.  The  suit  was  in  the  Distrirt  C^urt  of  Orange  County.  The  plain- 
tifp  and  Mort  L.  Bixler,  one  of  the  defendants,  were  resident*?  of  Orange 
Countv  at  the  time  the  suit  was  instituted.     The  other  defendants  re- 
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sided  in  Jefferson  County.  All  of  the  defendants  except  Bixler  filed  a 
plea  of  personal  privilege  to  be  sued  in  the  county  of  their  residence. 
The  plea  alleged  the  residence  of  said  defendants  to  be  in  Jefferson 
County  and  specifically  negatived  all  of  the  exceptions  in  the  statute 
which  would  authorize  a  suit  against  them  in  Orange  County  except  the 
essential  one,  under  which  the  venue  in  that  county  attached,  that  Bixler, 
one  of  the  defendants  was  a  resident  of  that  county.  In  another  plea 
these  defendants  set  up  that  the  endorsement  of  Bixler  was  made  for 
the  purpose  of  giving  jurisdiction  to  the  District  Couri;  of  Orange  County 
and  was  a  fraud  upon  the  couri;.  These  defendants  furiiher  pleaded  that 
the  notes  sued  upon  were  executed  by  Bixler  as  secretary  and  manager 
of  the  Beaumont  Enterprise  Publishing  Company  without  authority  of 
the  board  of  directors. 

Myrick  Brothers  Company  pleaded  non  est  factum.  These  defendants 
also  pleaded  general  demurrer  and  general  denial.  Defendant  Bixler 
did  not  answer. 

Upon  trial  without  a  jury  there  was  judgment  against  all  of  the  de- 
fendants for  the  amount  due  upon  the  notes,  from  which  all  of  them  ex- 
cept Bixler  appeal. 

The  following  are  the  facts  as  found  by  the  trial  court  which  is  adopted 
as  our  finding  of  the  facts: 

"First.  The  notes  sued  on  were  executed  by  Beaumont  Enterprise 
Publishing  Company,  to  W.  A.  Myrick,  for  money  owing  by  said  com- 
pany to  said  Myrick. 

"Second.  The  execution  and  delivery  of  the  notes  were  authorized  by 
the  Beaumont  Enterprise  Publishing  Company. 

"Third.  Said  Myrick  endorsed  and  delivered  said  notes  to  the  defend- 
ant, M.  L.  Bixler,  in  pa\Tnent  for  stock  in  the  Beaumont  Enterprise, 
sold  by  Bixler  to  Myrick,  and  which  endorsement  and  delivery  of  the 
notes  was  made  a  few  days  after  their  date. 

"Fourth.  Defendants  Myrick  Brothers  Company,  W.  A.  Myrick, 
Russell  Myrick  and  Mort  L.  Bixler,  all  endorsed  said  notes  prior  to  their 
maturitv. 

"Fifth.  Plaintiff  is  the  owner  of  said  notes  and  the  same  are  due  and 
unpaid." 

We  further  find  that  the  notes  in  question  were  executed  in  the  name 
of  the  Beaumont  Enterprise  Publishing  Company  by  Mort  L.  Bixler, 
secretary  and  manager,  payable  to  W.  A.  Myrick  or  order;  that  upon 
their  transfer  by  Mvrick  to  Bixler  thev  were  endorsed  bv  said  Mvrick, 
and  at  the  same  time  by  Russell  Myrick  and  Myrick  Bros.  Company,  all 
of  the  endorsements  being  in  blank.  The  next  endorsement  upon  the 
notes  is  "Pay  to  the  order  of  Mrs.  Mort  L.  Bixler.  Mort  L.  Bixler,'* 
followed  by  an  endorsement  by  Mrs.  Mort  L.  Bixler  in  blank. 

Upon  the  pleas  of  personal  privilege  and  the  plea  in  abatement  that 
the  endorsement  of  the  notes  by  Bixler  was  a  simulated  endorsement 
for  the  purpose  of  giving  the  District  Court  of  Orange  County  juris- 
diction, evidence  was  heard  by  the  court,  upon  which  both  pleas  were 
overruled. 

The  evidence  authorizes  the  fact  findings,  which  are  here  made,  that 
at  the  time  of  the  institution  of  the  suit  Mort  L.  Bixler,  one  of  the  de- 
fendants, was  a  resident  citizen  of  Orange  County,  and  that  the  endorse- 
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jnent  and  transfer  of  the  notes  was  made  in  good  faith,  that  in  fact  the 
notes  were  sold  and  transferred  in  due  course  of  trade  for  value,  and  be- 
fore maturity,  and  without  notion  of  any  defense  to  the  same.  The  plea 
of  personal  privilege  was  properly  overruled  by  the  court.  The  first 
assignment  of  error  presenting  this  point  is  overruled. 

The  second  assignment  of  error  complains  of  the  finding  of  fact  by 
the  trial  court  that  the  notes  were  executed  by  the  Beaumont  Enter- 
prise Publishing  Company  and  that  their  execution  was  authorized  by 
the  company.  Upon  this  point,  Bixler,  who  executed  the  notes  for  the 
company  as  secretary  and  manager,  testified  that  it  was  customary  for 
him  to  give  notes  as  high  as  $5,000  for  the  company  and  that  it  was  a 
privilege  that  had  never  been  questioned  for  him  to  write  out  notes  for 
$1,000  for  the  company  without  any  consent,  for  the  purpose  of  bene- 
fiting the  company.  This  evidence  was  not  contradicted,  and  it  was 
clearly  shown  that  the  notes  were  executed  for  money  which  the  com- 
pany owed  W.  A.  Myrick.  The  findings  of  fact  referred  to  are  fully  sup- 
ported by  the  evidence  and  the  assignment  of  error  is  overruled. 

The  third  assignment  of  error  assails  the  conclusion  of  fact,  of  the 
trial  court,  that  the  plaintiff  is  the  owner  of  the  notes.  The  evidence 
showed  that  plaintiff  is  the  cashier  of  the  Orange  National  Bank  and 
there  was  evidence  tending  to  show  that  Bixler  sold  the  notes  to  the 
bank.  The  notes  which  were  endorsed  in  blank  by  Mrs.  Mort  L.  Bixler, 
to  whose  order  they  had  been  endorsed  by  Bixler,  were  in  the  possession 
of  plaintiff.  In  this  condition  they  were  transferable  by  delivery  and 
the  presumption  from  the  possession  of  plaintiff  would  be  that  he  was 
the  owner,  as  he  was  the  holder.  If  the  notes  had  been  in  fact  sold  and 
transferred  to  the  bank  they  might  have  been  afterwards  transferred 
by  the  bank  to  plaintiff,  which  could  have  been  effected  by  a  mere  de- 
livery under  the  blank  endorsement  of  Mrs.  Bixler.  There  was  nothing 
in  the  evidence  throwing  any  suspicion  upon  the  title  and  ownership  of 
the  notes  by  plaintiff  that  called  upon  him  to  prove  such  ownership  by 
any  further  evidence  than  was  furnished  by  the  fact  that  he  was  the 
holder  of  them.  (Johnson  v.  Mitchell,  50  Texas,  214.)  The  third  as- 
signment of  error  is  overruled. 

This  disposes  also  of  the  fourth  assignment  of  error,  that  the  court 
erred  in  rendering  judgment  for  plaintiff,  in  that  he  showed  no  title 
to  the  notes  sued  upon.    We  find  no  error  and  the  judgment  is  aflBrmed. 

Affirmed. 


P.  B.  Paison  v.  Julius  Meyenberq. 

Decided  December  22,  1906. 

1. — ^Briefs— Copyinsr  ABBignments. 

Where  the  assignment  of  errors  are  not  copied  into  the  brief  the  Appellate 
Court  is  not  required  to  consider  the  questions  presented  thereby. 

9. — Same— Absence  of  Statement  of  Facts  and  Bills  .of  Exception. 

In  the  absence  of  a  statement  of  facts  and  bills  of  exception  the  judgment 
of  the  trial  court  must  be  affirmed  if  there  is  no  error  apparent  upon  the  face 
of  the  record. 
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Appeal  from  the  District  Court  of  Fayette  CouDty.  Tried  below  be- 
fore Hon.  L.  W.  Moore. 

Joseph  Ehlinger,  for  appellant. 

Brown  &  Lane,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^The  suit  was  brought  by  ap- 
pellee against  W.  B.  Ray  and  appellant  to  recover  upon  a  note  for  $150 
executed  by  Ray,  and  to  foreclose  a  vendor's  lien  by  which  said  note 
was  secured,  on  a  tract  of  land  on  the  Bettinger  survey  in  Fayette 
County  conveyed  by  appellant  to  said  Ray.  Appellant  also  held  a  lien 
on  said  property  to  secure  a  note  in  his  favor  executed  by  Ray,  and  he 
was  made  a  party  by  the  plaintiff  in  order  that  their  equities  in  the 
property  might  be  adjusted.  After  alleging  the  sale  of  the  land  by 
appellant  to  Ray  and  the  execution  by  the  latter  in  part  payment  there- 
for of  two  notes,  one  for  $150  and  the  other  for  $149,  and  the  transfer 
and  assignment  of  the  $150  note  to  plaintiff  by  appellant,  the  petition 
contains  the  following  allegations: 

"Plaintiff  further  makes  known  to  the  court  that  his  said  note  has 
priority  of  payment  and  is  superior  to  the  note  of  defendant  Faison.  and 
that  the  rights  of  defendant,  Faison,  in  said  land  or  security  for  his 
said  note,  have  been  and  are  now  subordinated  to  the  rights  of  plain- 
tiff thereto.  \Mierefore  plaintiff  says  that  in  the  event  said  land  be 
ordered  sold,  and  sale  be  made  thereof,  for  the  purpose  of  paying  the 
notes  held  by  plaintiff  and  defendant  Faison,  his  said  note,  principal, 
interest  and  attorney's  fees,  be  fully  paid  off  and  discharged  out  of  the 
proceeds  of  such  sale,  before  defendant,  Faison,  be  permitted  to  receive 
any  part  thereof." 

Ray  filed  no  answer.  Appellant  answered  by  general  and  special 
exception  and  by  special  plea  averring  his  ownership  of  the  $149  note 
and  asking  for  judgment  thereon  against  Ray  with  foreclosure  of  his 
vendor's  lien.  He  expressly  denied  that  he  had  agreed  with  plaintiff 
that  the  note  transferred  to  him  should  have  a  preference  lien  over  the 
note  held  by  appellant  and  claimed  that  he  had  an  equal  right  to  share 
in  the  proceeds  of  the  sale  of  the  land  and  prayed  that  such  proceeds 
be  applied  to  the  payment  of  both  notes  without  any  priority  in  favor 
of  the  note  held  by  plaintiff. 

The  trial  In  the  court  below  was  without  a  jury  and  resulted  in  judg- 
ment in  favor  of  plaintiff  and  appellant  against  Ray  for  the  amounts 
due  on  their  notes  respectively  with  foreclosure  of  the  vendor's  lien  and 
an  order  directing  the  sale  of  the  land.  It  was  further  adjudged  and 
decreed  that  the  proceeds  of  such  sale  after  payment  of  the  costs  be 
first  applied  to  the  payment  of  amount  adjudged  to  be  due  plaintiff  on 
the  note  held  by  him. 

Appellant  has  failed  to  copy  any  of  his  assignments  of  error  in  his 
brief  and  we  are  therefore  not  required  to  consider  any  of  the  questions 
sought  to  be  presented  by  the  brief. 

If,  however,  wc  were  disposed  to  consider  the  assignments  contained 
in  the  record  it  would  avail  appellant  nothing  since  there  is  no  state- 
ment of  facts  and  no  bill  of  exception  in  the  record  and  therefore  noth- 
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ing  in  the  record  to  show  that  the  matters  complained  of,  if  error,  oc- 
curred upon  the  trial.  So  far  as  this  record  shows  plaintiff  may  have 
proven  an  agreement  with  appellant  by  which  he  was  given  a  preference 
lien  on  the  property. 

There  is  no  error  apparent  upon  the  face  of  the  record.  The  judg- 
ment is  one  which  the  court  had  authority  to  render  and  is  responsive 
to  the  allegations  and  prayer  of  the  petition,  and  must  be  aflBrmed. 

Affirmed. 


Metropolitan  Life  Insurance  Company  v.  William  Bbtz^ 

Administrator. 

Decided  December  22,  1906. 

Life  Insurance — ^ni  Health — ^Policy  Void. 

By  the  terms  of  a  life  insurance  policy  it  was  stipulated  that  the  said  policy 
should  not  be  binding  upon  the  company  unless  at  the  time  the  policy  was  deliv- 
ered the  insured  was  in  sound  health;  it  appeared  from  the  undisputed  evidence 
that,  at  the  time  the  policy  was  received  from  the  company  and  delivered  to  the 
insured,  he  was,  in  fact,  though  perhaps  unconsciously,  afflicted  with  a  mortal 
disease  which  soon  thereafter  caused  his  death.  Held,  that  the  company  was 
not  liable  on  the  policy. 

Error  from  the  County  Court  of  Harris  County.  Tried  below  before 
Hon.  Blake  Dupree. 

Wilson  &  Ddbney  and  Locke  &  Locke,  for  plaintiff  in  error. — The 
court  erred  in  not  rendering  judgment  for  the  defendant,  because  the 
undisputed  evidence  showed  that  the  defendant  was  not  liable  under 
the  policy  of  insurance  sued  upon,  for  the  reason  that  Charles  W. 
Bathe  was  not  in  good  health  when  the  same  was  delivered.  Security 
Mutual  Life  Ins.  Co.  v.  Calvert  (Texas  Civ.  App.),  87  S.  W.  Eep., 
889;  Hill's  Admr.  v.  Penn  Mut.  Life  Ins.  Co.  (Ky.),  90  S.  W.  Sep., 
544. 

J.  V.  Meek,  for  defendant  in  error. — The  judgment  of  the  court  is 
fully  supported  by  the  evidence  in  this;  that  the  testimbny  established 
that  Bathe,  the  deceased,  was  in  good  health  within  the  meaning  of 
the  provisions  of  the  policy  of  insurance  at  the  date  when  the  same  was 
delivered  to  him.  Woodmen  of  the  World  v.  Locklin,  67  S.  W.  Eep., 
336;  Mutual  Eeserve,  etc.,  Assn.  v.  Bozeman,  52  S.  W.  Eep.,  95;  1  May 
on  Insurance,  596,  par.  295. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  Wm. 
Betz,  administrator  of  the  estate  of  Charles  W.  Bathe,  deceased,  asjainst 
the  Metropolitan  Life  Insurance  Company  to  recover  upon  a  policy  for 
$500  issued  on  the  life  of  the  said  Bathe.  The  company  defended  on 
the  ground  that  Bathe  was  not  in  good  health  at  the  time  the  policy  was 
delivered  and  the  premium  paid,  and  therefore  said  policy  by  its  terms 
did  not  become  an  obligation  of  the  company;  and  further  that  Bathe 
had  made  misstatements  in  his  application  for  the  policy  which  rendered 
it  void. 
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The  trial  below  was  to  the  court  and  resulted  in  a  judgment  in  favor 
of  plaintiff  for  the  amount  of  the  policy  with  interest,  penalty  and 
oos£ 

We  deduce  from  the  record  the  following  facts:  Bathe  made  a  writ- 
ten and  printed  application  to  the  company  for  the  policy  in  suit  Feb- 
ruary 10,  1905,  and  on  the  same  date  he  was  examined  by  Dr.  F.  B. 
Hogg,  the  company^s  medical  examiner  at  Houston.  The  policy  was 
issued  under  date  of  March  14,  1905.  A  copy  of  the  application  was 
attached  to  the  policy,  and  by  a  clause  appearing  upon  the  face  of  the 
policy  was  made  a  part  of  the  contract.  Upon  the  face  of  the  policy 
appeared  also  the  following  provision:  "No  obligation  is  assumed  by 
the  company  until  the  first  premium  has  been  paid,  nor  prior  to  this 
date,  uor  unless  upon  the  delivery  of  this  policy  the  insured  is  alive 
and  in  sound  health.'^  Part  C  of  the  application  contained  over  the 
signature  of  the  applicant  the  following  clause:  "I  further  agree  that 
the  company  shall  incur  no  liability  under  this  application  until  it  has 
been  received,  approved  and  the  policy  issued  and  delivered  and  the 
premium  has  actually  been  paid  to  and  accepted  by  the  company  during 
my  lifetime  and  while  I  am  in  good  health." 

Mrs.  Betz,  wife  of  the  plaintiff  and  mother-in-law  of  Bathe,  and  a 
beneficiary  imder  his  will,  testified  that  the  policy  was  delivered  to  her 
by  the  company's  agent  on  March  23,  1905 ;  and  that  she  paid  the  first 
year's  premium  on  it,  and  delivered  it  to  Bathe  upon  his  return  home, 
he  being  at  that  time  a  member  of  her  family,  and  being  at  work  on  his 
lot  in  the  cemetery  when  the  agent  called.  She  said  that  until  about 
April  15  he  was  robust  and  in  good  health,  making  no  complaints. 
About  that  time  he  brought  to  her  some  medicine  which  she  understood 
had  been  prescribed  by- Dr.  Kyle. 

Bathe  died  May  16,  1905,  from  a  species  of  nephritis,  commonly 
known  as  Bright's  disease  of  the  kidneys,  complicated  with  some  trouble 
of  the  heart.  Dr.  J.  B.  York  was  his  attending  physician  at  the  time 
of  his  death,  and  had  been  since  May  9,  having  succeeded  Dr.  J.  A. 
Kyle  in  the  treatment  of  the  case  at  that  time.  In  Dr.  York's  opinion 
Bathe  had  been  suffering  at  least  two  or  three  months  from  Bright's 
disease  at  the  time  he  was  first  called  in  to  attend  tJie  case.  This  opinion 
was  based  upon  the  condition  of  the  patient  when  first  seen  by  him, 
and  Upon  information  received  in  answer  to  inquiries  of  the  patient  and 
those  surrounding  him. 

Mrs.  Burdick,  Bathe's  sister,  testified  that  he  had  an  attack  of  la  grippe 
in  January,  1905,  and  never  was  in  good  health  thereafter.  He  was  not 
confined  to  his  bed  by  la  grippe,  but  was  under  the  treatment  of 
physicians  for  it.  She  knew  of  his  having  had  it  by  seeing  him,  and  by 
his  telling  her  of  it.  His  general  appearance  after  that  time  did  not 
seem  to  be  healthy;  but  it  was  about  as  it  had  been  for  a  number  of 
months. 

Dr.  Kyle  first  testified  that  he  began  to  treat  Bathe  in  February,  1905, 
but  after  examining  the  prescriptions  filed  at  the  drug  store  he  testified 
that  his  first  prescription  for  Bathe  was  on  January  12.  He  stated  that 
the  primary  cause  of  Bathe's  death  was  nephritis  and  the  secondary  cause 
heart  complication.  He  was  uncertain  in  his  statements  as  to  when  he 
first  discovered  that  Bathe  had  kidney  disease,  his  first  statement  being 
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that  he  made  the  discovery  ahout  a  week  after  he  began  to  treat  the 
deeeafied  but  he  subsequently  stated  that  to  the  best  of  his  recollection 
he  began  the  treatment  for  kidney  trouble  about  the  15th  of  March. 
Twelve  prescriptions  given  by  Dr.  Kyle  to  Bathe  were  produced;  three 
given  on  January  12,  three  on  January  17 ;  three  on  March  15,  and  three 
on  March  24.  None  of  these  prescriptions  was  for  Bright's  disease. 
It  was  not  shown  that  these  were  all  of  the  prescriptions  given  by  Dr. 
Kyle  and  he  testified  that  there  ought  to  be  another  containing  lithia 
which  was  given  for  the  kidney  trouble.  This  witness  also  testified  that 
when  Bathe  first  came  to  him  for  treatment  he  complained  of  pain  in  his 
back  in  the  region  of  the  kidneys.  He  never  told  Bothe  that  he  had 
kidney  disease. 

In  addition  to  the  testimony  of  plaintiff  and  his  wife  six  witnesses 
were  introduced  who  testified  they  were  well  acquainted  with  Bathe  and 
saw  him  very  often  during  the  three  months  preceding  his  death,  and 
that  prior  to  15th  of  April  he  appeared  to  be  in  good  health  and  none  of 
these  witnesses  had  heard  him  complain  of  any  sickness.  One  of  tliese 
witnesses  testified  that  he  worked  with  Bathe  all  day  on  April  15  build- 
ing a  curbing  around  a  lot  in  the  cemetery  and  that  Bathe  broke  rock 
with  an  axe  and  did  a  full  day's  work  and  was  apparently  robust  and 
strong. 

Under  an  appropriate  assignment  of  error  the  appellant  contends  that 
the  evidence  in  the  case. does  not  raise  an  issue  as  to  whether  the  insured 
was  in  good  health  at  the  time  the  policy  was  delivered  but  conclusively 
shows  that  he  was  suffering  from  the  disease  which  subsequently  caused 
his  death,  and  therefore  the  court  erred  in  not  rendering  ar  judgment  in 
favor  of  the  defendant,  the  policy  by  its  terms  never  having  become  an 
obligation  of  defendant. 

We  think  the  assignment  should  be  sustained.  The  evidence  above 
set  out  is  such  that  reasonable  minds  can  not  differ  in  the  conclusion 
that  Bathe  was  not  in  good  health  at  the  time  the  policy  was  delivered. 
The  testimony  of  the  witnesses  for  plaintiff  to  the  effect  that  he  ap- 
peared to  be  in  good  health  does  not  raise  an  issue  as  to  whether  he  was 
in  fact  suffering  from  Bright's  disease  in  view  of  the  fact,  which  is  one 
of  common  knowledge  and  was  shown  by  undisputed  evidence  in  this 
case,  that  the  earlier  stages  of  Bright's  disease  in  no  way  affects  the 
healthful  appearance  of  the  victim.  Dr.  Hogg  testified  that  the  exist- 
ence of  Bright's  disease  in  its  earlier  stages  would  not  be  indicated  by 
the  appearance  of  the  patient  and  this  stealthy  manner  of  the  approach 
of  the  disease  is  a  matter  of  common  knowledge. 

By  the  terras  of  the  policy  it  was  not  to  take  effect  as  an  obligation 
of  the  defendant  unless  the  insured  was  in  good  health  at  the  time  of  its 
delivery,  and  it  being  shown  by  the  undisputed  evidence  that  at  that 
time  the  insured  was  affected  witli  a  mortal  disease  which  subsequently 
caused  his  death,  the  defendant  incurred  no  liability  upon  the  policy 
and  judgment  should  have  been  rendered  in  its  favor.  (Security  Mut. 
L.  Ins.  Co.  V.  Calvert,  87  S.  W.  Kep.,  889.) 

It  follows  from  this  conclusion  that  tlie  judgment  of  the  court  below 
should  be  reversed  and  judgment  here  rendered  in  favor  of  appellant, 
and  it  is  so  ordered. 

Reversed  and  rendered. 
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St.  Louis  Southwestern  Railway  Company  v.  A.  S.  Acker. 

Decided  December  22,  1906. 

1. — Personal  Injuries — ^Diminislied  Capacity  to  Labor — Brldenoe— Charge. 

In  a  suit  for  personal  injuries  the  court  charged  the  juiy,  in  subBtanee, 
that  they  should  find  for  the  plaintiff  for  his  loss  or  injury,  if  any,  from  inability 
or  diminished  ability  to  labor  and  earn  money  by  reason  and  as  a  result  of  the 
negligence  of  the  defendant.  The  only  evidence  of  the  business  or  eamii^ 
capacity  of  the  plaintiff  before  the  injury  was  that  he  was  a  tomato  grower  or 
farmer;  nothing  was  shown  as  to  the  extent  of  his  business  or  earnings.  Held, 
there  being  no  evidence  from  which  the  juiy  could  ascertain  with  any  degree 
of  certainty  the  damage,  if  any,  sustained  by  the  plaintiff  by  reason  of  his  di- 
minished capacity  to  labor  and  earn  money,  that  element  of  damage  riiould  not 
have  been  submitted  to  the  jury.  To  enable  a  jury  to  determine  this  fact  in- 
telligently there  must  be  some  evidence  of  the  nature  and  extent  of  the  plain- 
tiff's business  or  of  his  earnings  before  the  injury. 

2. — Same. 

Houston  &  T.  0.  Ry.  Co.  v.  Bird  (48  S.  W.  Rep.,  750)  followed.  Tezaiiana 
&  Ft.  S.  Ry.  Co.  V.  Toliver  (84  S.  W.  Rep.,  377),  and  International  &  G.  N. 
Ry.  Co.  V.  Edwards  (91  S.  W.  Rep.,  641)  distinguished. 

Appeal  from  the  District  Court  of  Cherokee  County.  Tried  below  be- 
fore Hon.  James  I.  Perkins. 

E,  B.  Perkins,  Marsh  &  Mcllwaine  and  J.  S.  Mcllwaine,  for  appel- 
lant.— In  the  absence  of  evidence  from  which  the  jury  could  properly 
ascertain  the  amount  of  appellee's  loss  on  account  of  any  diminished 
capacity  to  ^labor  and  earn  money,"  the  court  erred  in  submitting  such 
element  of  damages  to  the  jurv.  St.  IjouIs  S.  W.  By.  v.  Smith,  86  S. 
W.  Rep.,  943 ;  Houston  &  T.  C.  By.  v.  Bird,  48  S.  "W.  Rep.,  756 ;  St 
Louis  S.  W.  Ry.  v.  Johnson,  85  S.  W.  Rep.,  476 ;  International  &  Q.  N. 
Ry.  V.  Branch,  56  S.  W.  Rep.,  542;  International  &  G.  N.  Ry.  v.  Sim- 
cock,  81  Texas,  503;  Galveston,  H.  &  S.  A.  Ry.  v.  Thomsherrv,  17  S. 
W.  Rep.,  521. 

John  C.  Box  and  Wilson  &  Waildns,  for  appellee. — In  support  of  the 
court's  charge,  cited:  International  &  G.  N.  Ry.  Co.  v.  Edwards,  91 
S.  W.  Rep.,  641 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Vance,  41  S.  W.  Rep., 
170;  Fordyce  v.  Withers,  20  S.  W.  Rep.,  768;  Texarkana  &  Ft.  S.  Ry. 
Co.  V.  Toliver,  84  S.  W.  Rep.,  377 ;  Missouri,  K.  &  T.  Rv.  Co.  v.  Johnson, 
37  S.  W.  Rep.,  775. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  appellant's  employes. 

The  evidence  shows  that  appellee,  at  the  request  of  the  conductor  of 
a  train  on  appellant's  road,  got  into  a  freight  car  which  was  partially 
filled  with  crates  containing  tomatoes,  for  the  purpose  of  building  said 
crates  in  position  while  the  car  was  being  switched  in  the  making  up 
of  the  train.  While  thus  engaged  the  operatives  of  the  train  cut  the  car 
loose  from  the  engine  and  "kicked"  it  on  to  a  switch  track  where  it 
collided  with  other  cars  standing  on  said  track  with  such  force  and 
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violence  as  to  throw  plaintiff  down  upon  the  floor  of  the  car  and 
precipitate  upon  him  the  crates  of  tomatoes  which  were  piled  up  in  the 
end  of  the  car  and  which  plaintiif  was  holding  in  position. 

ITie  injuries  thus  received  by  plaintiff,  as  detailed  by  his  physician 
and  himself,  are  as  follows:  His  physician  testified:  "He  (plaintiff) 
had  several  cuts  and  bruises  and  contused  wounds  and  dirt  was  all  in 
them  and  he  had  a  cut  over  the  left  ear  about  1^  inches  long  through 
the  skin,  and  the  right  eye  had  a  contused  or  punctured  wound  just  in 
the  lash,  and  the  whole  side  of  his  face  was  black  and  blood  shot,  under 
his  eye  was  more  so,  it  was  swollen  quite  a  good  deal  at  the  time,  and 
he  had  an  injury  to  his  right  elbow,  and  he  had  three  bruises  on  one  leg 
and  one  on  the  other,  and  had  a  bruise — I  believe  it  was  on  his  left  shin. 
I  believe  that  was  about  the  extent  of  his  injuries.  He  had  fallen  on  his 
elbow  and  it  was  in  relaxed  condition,  it  was  a  punctured  wound  that 
partly  severed  the  triceps  muscles  from  the  original  and  made  a  punc- 
tured wound  at  the  elbow;  it  was  in  the  elbow  joint;  if  the  arm  had 
been  extended,  of  course  it  would  have  been  back  of  the  elbow,  but  being 
flexed  it  was  right  over  the  joint.  It  didn^t  open  the  joint  but  was  deep 
into  the  tissue  of  the  tendon,  or  triceps  muscle.  The  muscle  I  mentioned 
is  the  large  muscle  near  the  back  part  of  the  arm.  .  .  .  The  punct^ 
ure  was  through  the  inner  end  of  the  triceps  muscle  or  leader,  it  reaches 
down  and  inserts  into  the  bony  part  of  the  lower  arm  and  it  laps  over 
the  elbow  joint  and  makes  the  hinge.  His  arm  below  the  elbow  was 
also  injured.  The  treatment  of  the  elbow  and  the  experience  I  had 
with  it  demonstrated  the  correctness  of  the  opinion  I  formed  when  T 
first  examined  the  wound — only  when  I  first  went  to  him  I  thought  the 
bone  was  broken  off,  but  it  was  not ;  the  back  part  of  the  ulna,  or  this 
bone  that  makes  the  hinge  over  the  bone  and  makes  the  elbow  joint,  I 
thought  it  was  broke,  but  it  was  not.  I  first  bandaged  his  arm  in  a  flexed 
condition  in  order  to  keep  the  muscles  in  front  from  drawing  U  out  of 
shape  and  to  bring  the  ends  of  the  broken  bones  end  to  end,  but  this 
muscle  being  cut  pulled  it  in  so  I  was  forced  the  next  day  to  let  the 
arm  down.  ...  I  have  examined  the  plaintiff  from  time  to  time 
since.  I  kept  close  watch  on  him  for  about  a  month  and  after  that  from 
time  to  time  I  kept  watch  on  it.  I  don't  think  the  arm  has  recovered 
its  normal  strength,  but  it  has  been  a  general  improvement.  Some  day 
his  arm  will  be  all  right.  I  think  it  will  be  a  year  at  least  until  his  arm 
is  all  right.  I  have  seen  Mr.  Acker  with  the  boils  and  have  opened  a 
few  of  them.  I  would  judge  these  abcesses  are  caused  from  bruised 
tissues.  I  think  these  boils  were  cause  from  the  bruises  on  his  shin, 
eye,  leg,  etc.,  caused  bad  blood  and  the  tissues  became  infected  and  that 
caused  at  least  the  first  crop  of  boils  and  the  first  crop  reinfected  for 
the  second  crop.  There  might  always  be  some  little  defect  about  his 
arm.'^ 

Plaintiff  testified:  "I  suffered  from  my  head  and  elbow  and  legs 
hurting  me.  1  have  suffered  since  that  time.  My  head  seems  sore  more 
or  less  yet.  The  back  of  my  head  pains  me  some.  I  don't  know  whether 
any  of  the  crates  fell  on  the  back  of  my  head  or  not.  ...  It  has 
been  four,  five  or  six  months  since  the  accident.  I  have  not  done  much 
of  anything  since  that  time,  because  I  have  not  been  able.  My  arm  has 
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kept  me  from  some  work  that  I  could  have  done  and  I  have  had  some 
boils  that  has  kept  me  from  work.  I  don't  know  how  many  boils  T  have 
had,  but  between  25  and  50.  Most  of  {he  boils  have  been  on  the  back  of 
my  neck  and  some  up  in  the  edge  of  my  hair,  and  one  or  two  on  my  face, 
and  one  or  two  on  my  leg,  and  one  on  my  right  arm  below  the  elbow. 
.  .  .  I  have  tried  to  work  some  since  the  injury.  I  undertook  to  haul 
some  rock  to  build  a  cellar  and  my  arm  gave  down  on  me  and  I  had  to 
quit.  My  right  arm  gave  down  on  me.  That  is  the  same  elbow  that  waB 
injured.  That  elbow  has  bothered  me  more  or  less  since  the  injury,  es- 
pecially about  hitting  it.  If  I  hit  it  against  anything  it  seems  like  it  dead- 
ens it.  I  am  not  talking  about  what  we  call  the  ^funny  bone.'  If  I  strike 
my  elbow  against  anything  it  huris.  I  can  work  that  elbow  all  right. 
I  couldn't  say  I  have  the  same  free  use  of  it  as  I  have  of  the  other. 
I  can't  work  it  quick  without  hurting  it.  When  I  undertook  to  haul 
these  rocks  ray  arm  got  sore  and  stiff  to  the  extent  that  I  had  to  quit 
that  work.  I  suppose  I  gathered  com  four  or  five  days  since  the  injury. 
Gathering  com  hurts  my  arm  more  or  less,  but  not  as  bad  as  lifting  witii 
it.  I  suppose  it  was  a  month  and  a  half  or  two  months  after  the  injury 
when  I  tried  to  haul  the  rock.  That  difficultv  I  have  with  mv  arm  is  not 
an  occasional  matter,  but  I  feel  it  all  the  time.  .  .  .  When  T  try 
to  work  with  that  arm  it  gets  sore  and  stiff  and  aches.  I  don't  think  it 
is  as  strong  as  my  left  arm.  My  left  elbow  does  not  get  that  way.  I 
didn't  have  that  trouble  before  the  injury.  I  was  mistaken  this  morning 
when  I  said  I  had  not  had  any  of  those  boils  lately.  I  have  one  coming 
on  my  right  leg  now." 

Plaintiff  also  testified  that  several  tiers  of  crates  of  tomatoes  piled 
one  upon  another  fell  upon  him  and  that  the  weight  of  each  crate  was 
from  22  to  27  pounds,  and  in  this  connection  stated  that  he  was  a 
tomato  grower.  He  further  stated  that  before  he  received  these  in- 
juries he  was  an  active  man,  "and  not  a  man  of  leisure.  I  farmed.  I 
worked  myself.    I  worked  regularly." 

The  trial  court  gave  the  jury  the  following  instruction  as  to  the  ele- 
ments of  damage  to  be  considered  by  them  in  event  they  found  for  the 
plaintiff : 

"If  you  find  for  the  plaintiff  the  measure  of  his  damages,  which  you 
should  find  and  state  in  your  verdict,  would  be  such  sum  of  money 
allowed  now  as  you  believe  from  the  evidence  will  be  a  just  and  reason- 
able compensation  to  him  for  the  bodily  pain  and  mental  anguish,  if 
any,  or  either,  he  h«i8  suffered  or  has  or  will  suffer,  and  for  his  loss  or 
injury,  if  any,  expressed  in  dollars,  from  inability,  or  diminished  ability, 
to  labor  and  earn  money  or  its  equivalent,  by  reason  and  as  a  result  of 
the  negligence  of  defendant,  such  as  is  above  mentioned," 

The  verdict  was  a  general  one  in  favor  of  plaintiff  in  the  sum  of  $1,000. 

Appellant  assigns  error  on  this  -charge  on  the  ground  that  there  was 
no  evidence  from  which  the  jury  could  ascertain  with  any  degree  of 
certainty  the  damage,  if  any,  sustained  by  plaintiff  by  reason  of  his 
diminished  capacity  "to  labor  and  earn  money"  and  therefore  that  ele- 
ment of  damage  should  not  have  been  submitted  to  the  jury.  In  the 
.case  of  Houston  &  T.  C.  Ey.  Co.  v.  Bird,  48  S.  W.  Eep.,  756," this  court 
held,  in  an  opinion  by  Justice  Williams,  that  evidence  that  the  plaintiff 
was  a  school  teacher  and  that  prior  to  her  injury  she  had  made  her  liv- 
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ing  and  had  assisted  her  father  to  take  care  of  his  family  was  not  sufiB- 
eient  evidence  of  her  earning  capacity  to  authorize  the  court  to  submit 
the  diminution  of  such  capacity  to  the  jury  as  an  element  of  damage. 
We  quote  the  following  from  that  opinion  which  seems  to  us  conclusive 
of  the  question  before  us: 

"But  the  objection  urged  to  the  submission  of  lessened  earning  ca- 
pacity is,  in  our  opinion,  well  made.  There  was,  it  is  true,  eyidence 
tending  to  show  that  there  may  have  been  a  diminution  of  such  capacity, 
but  no  proof  of  the  facts  essential  to  enable  the  jury  to  reach  an  in- 
telligent conclusion  as  to  the  amount  of  loss  resulting,  or  to  base  their 
verdict  on  this  point  upon  anything  but  a  mere  guess.  In  the  first 
place,  there  was  no  evidence  as  to  plaintiflPs  previous  avocation.  The 
physician  testified  that  he  had  heard  her  complain  of  her  inability  to 
follow  her  vocation  of  teacher,  but  no  one  stated  that  she  had  ever  taught. 
If  it  were  admitted  that  this  is  enough  to  show  that  she  had  been  a 
teacher,  there  is  nothing  to  show  what  was  her  earning  capacity  as  such. 
The  doctor  further  stated  that  she  had  previously  made  her  own  living, 
and  had  assisted  her  father  to  take  care  of  his  family,  but  as  to  what 
were  the  circumstances  and  mode  of  living  of  herself  and  father,  the 
character  of  the  latter's  family,  and  the  extent  and  value  of  the  services 
rendered  by  her  to  him,  the  evidence  is  wholly  silent,  and  no  circum- 
stances are  proven  from  which  the  jury  could  infer  the  value  of  the 
living  which  she  had  made  for  herself,  or  of  the  services  which  she  was 
able  to  render.  While  a  large  discretion  is  allowed  the  jury  in  fixing 
damages  of  such  a  character,  their  verdict  is  not  supposed  to  be  a  mere 
conjecture,  but  an  intelligent  judgment,  based  upon  proof  laid  before 
them  of  facts  from  which  their  conclusion  is  to  be  drawn.  The  plaintiff, 
in  establishing  such  damages,  is  not  required  to  prove  amount,  but  is  re- 
quired to  prove  facts  from  which  the  jury  can  determine  the  proper 
amounts.  (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Greenlee,  62  Texas,  351 :  Inter- 
national &  G.  N.'  Ry.  Co.  V.  Simcock,  81  Texas,  502.)" 

All  that  the  evidence  discloses  as  to  the  earning  capacity  of  plaintiff 
is  that  he  was  a  tomato  grower  and  farmer.  Whether  he  cultivated  a 
fraction  of  an  acre  or  many  acres  or  was  a  tenant  farmer  or  possessed 
and  cultivated  a  farm  of  his  o\^ti  is  not  shown  and  no  circumstances  are 
proven  from  which  the  jur}^  could  estimate  what  his  earning  capacity 
was  before  his  injury  and  therefore  they  were  without  any  basis  upon 
which  to  measure  the  damages  caused  by  the  impairment  of  such  ca- 
pacity. The  recent  ease  of  St.  Louis  S.  W.  Ry.  Co.  v.  Smith,  86  S.  W. 
Rep.,  943,  follows  the  rule  announced  in  the  Bird  case,  supra. 

The  present  case  is  distinguishable  from  the  case  of  Texarkana  & 
Ft.  S.  Ry.  Co.  V.  Toliver,  84  S.  W.  Rep.,  377.  In  that  case  the  earning 
capacity  of  the  plaintiff  before  his  injury  was  definitely  shown  by  the 
evidence,  but  it  was  not  shown  by  any  direct  evidence  what  he  could 
earn  after  his  injury;  and  this  court  held  that  his  earnings  before  the 
injury  having  been  shown  and  the  character  and  extent  of  his  injuries 
being  such  as  to  greatly  impair  his  ability  to  labor  in  any  avocation  that 
evidence  showing  what  his  present  earnings  were  was  not  required  to 
enable  the  jury  to  determine  what  compensation  should  be  allowed  for 
his  decreased  capacity  to  earn  money,  but  that  the  amount  of  such  com- 
pensation could  be  determined  by  the  jury  from  their  common  knowledge 
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and  experience.  In  the  present  case  there  was  no  evidence  to  show  what 
the  plaintiff's  earning  capacity  was  before  the  injury  and  any  amount 
which  the  jury  might  fix  as  compensation  for  the  diminution  of  that 
capacity  would  be  purely  speculative.  In  cases  in  which  it  is  impossible 
to  show  definitely  what  the  earning  capacity  of  the  injured  person  is  no 
such  proof  would  be  required,  but  it  is  encumbent  upon  plaintiff  seeking 
to  recover  damages  of  this  kind  to  show  the  nature  and  character  of 
his  business  or  employment  with  that  degree  of  certainty  of  which  the 
case  is  susceptible,  and  this  is  not  done  by  the  evidence  in  the  instant 
case.  We  think  the  case  of  International  &  6.  N".  Ry.  Co.  v.  Edwards, 
91  S.  W.  Rep.,  641,  may  be  distinguished  from  the  case  before  us  upon 
the  ground  that  the  evidence  in  that  case  discloses  that  while  the  plain- 
tiff's earnings  could  not  be  definitely  shown,  the  nature  and  character  of 
his  business  was  fully  shown.  ITnloss  the  case  can  be  distinguished  on 
this  ground  we  can  not  assent  to  the  soundness  of  the  rule  therein  an- 
nodnced. 

We  have  considered  all  of  the  remaining  assignments  of  error  pre- 
sented in  appellant's  brief  and  none  of  them  in  our  opinion  is  meritori- 
ous. 

Because  of  the  error  in  the  charge  of  the  court  above  discussed,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.    T.    COCKRELL   V.    J.    R.    WaLKUP. 
Decided  December  22,  1906. 

Statement  of  Facts — ^Absence  of  File  Xark. 

When  a  statement  of  facts  bears  no  file  mark  of  the  plerk  of  the  trial  conit 
it  can  not  be  considered  on  appeal.  A  statement  of  facts  prepared  by  the  stenoi^ 
rapher  and  approved  by  the  judge  must  show  that  it  was  also  fllc^  within  t£e 
prescribed  time. 

Appeal  from  the  District  Court  of  Baylor  County.  Tried  below  l)efore 
Hon.  J.  M.  Morgan. 

Holman  d-  Dickson,  for  appellant. 

Glasgow' &  Keenan,  for  appellee. 

STEPHENS,  Associate  Justice. — The  statement  of  facts  on  which 
this  case  is  submitted,  which  was  made  up  by  the  stenographer  and 
certified  to  by  the  district  judge,  bears  no  file  mark  of  the  district  clerk, 
and  we  are  therefore  unable  to  determine  whether  it  was  filed  ^dthin  the 
time  required  by  law,  or  whether  it  was  ever  filed.  It  has  heretofore 
been  decided  by  this  court  that  the  time  prescribed  for  filing  a  statement 
of  facts  was  not  changed  by  the  Stenographers  Act  of  1905,  and  we  con- 
strue that  Act  to  require  that  the  statement  of  facts  made  out  by  the 
stenographer  and  approved  by  the  district  judge  to  be  sent  up  with  the 
transcript  should  first  be  filed  and  within  the  prescribed  time  in  the 
District  Court. 
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The  questions  raised  by  the  assigninents  in  this  case  can  not  avail 
appellant  in  the  absence  of  a  statement  of  facts^  and  the  judgment  is 
therefore  affirmed. 

Affirmed. 

ON   BBHEARING. 

Appellant  has  brought  up  the  stenographer's  statement  of  the  evidence 
which  was  filed  in  the  District  Court,  the  file  mark  indorsed  thereon 
showing  that  it  had  been  filed  within  the  prescribed  time,  and  we  have 
examined  the  assignments  of  error,  or  such  of  them  as  are  not  too 
general  to  be  considered,  in  the  light  of  this  statement  of  facts,  and 
finding  that  there  is  no  merit  in  any  of  them,  we  have  concluded  to  re- 
fuse the  relief  sought  by  this  motion. 

Motion  overruled. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  Q.  W. 

Matlock. 

Decided  December  22,  1906. 

1. — ^Defeotive  Brief. 

Where  assignments  of  error  complain  of  the  admission  and  ezdnsion  of 
evidence,  but  the  brief  fails  to  dispose  what  objection  was  made  to  the  evi- 
dence, the  assignments  will  be  overruled.  And  so  of  assignments  which  com- 
plain of  the  giving  and  refusing  charges  when  the  brief  fails  to  point  out  the 
objections. 

2. — ^Verdict — ^Preponderance  of  Svldenoe. 

To  warrant  an  Appellate  Court  in  setting  aside  a  verdict  it  must  be  made 
to  appear  that  it  is  clearly  wrong,  and  not  merely  against  a  fair  preponderance 
of  the  evidence. 

Appeal  from  the  District  Court  of  Montague  County.  Tried  below 
before  Hon.  D.  E.  Barrett. 

J 08.  A.  Oraham,  for  appellant.  ( 

E.  J,  Smith  and  Wilkins,  Beaty  &  Vinson,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  recovered  a  verdict  and 
judgment  against  appellant  for  twenty-seven  hundred  and  fifty  dollars 
as  compensation  for  personal  injuries,  from  which  this  appeal  is  prose- 
cuted. His  employment  at  the  time  of  the  injury  was  that  of  pumper 
for  appellant,  and  the, negligence  complained  of  was  the  sudden  jerking 
of  a  passenger  train  on  which  he  was  riding  to  the  water  tank  at  Munster, 
Texas,  which  threw  him  oflE  the  platform  of  one  of  the  cars  and  injured 
him  both  in  body  and  mind.  He  had  undoubted  authority  from  appel- 
lant to  ride  on  the  train,  the  same  being  a  regular  passenger  train,  and  it 
was  the  duty  of  the  engineer  to  stop  the  train  at  the  tank  to  let  him  oflE 
when  requested  by  him  so  to  do,  and  the  evidence  tended  to  prove  and 
warranted  the  jury  in  finding  that  this  request  had  been  made,  but  that 
the  engineer,  instead  of  stopping  the  train,  merely  slowed  it  up  and 
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negligently  gave  the  sudden  jerk  which  resulted  in  injury  to  appellee. 
The  evidence  also  warranted  the  jury  in  finding  that  appellee  was  justi- 
fied in  taking  the  position  he  did  on  the  platform  of  the  car,  and  in 
riding  there  with  a  dinner  pail  in  one  hand  and  a  bucket  in  the  other. 

The  amount  of  the  verdict  was  not  complained  of,  which  relieves  us 
of  the  necessity  of  considering  the  extent  of  the  injuries. 

The  issues  raised  both  by  the  pleadings  and  the  evidence  were  cor- 
rectly and  sufficiently  submitted  to  the  jury  in  the  charge  of  the  court, 
and  there  was  no  error  in  refusing  special  charges. 

In  the  first,  second,  third,  fourth  and'  fifth  assignments  of  error  com- 
plaint is  made  of  rulings  on  the  admission  and  exclusion  of  testimony, 
but  as  the  brief  nowhere  states  what  objection  was  made  when  the  testi- 
mony was  offered,  by  which  alone  such  rulings  are  to  be  tested,  no  error 
is  pointed  out  and  these  assignments  are  all  overruled. 

In  the  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth, 
fourteenth,  fifteenth,  and  sixteenth  assignments  complaint  is  made  of 
the  court's  charge  and  of  the  refusal  to  give  special  charges,  but  for  the 
reason  already  stated  these  assignments  are  overruled.  Ttey  perhaps 
should  be  overruled  for  the  additional  reason  that  the  brief  fails  in 
nearly  every  instance  to  inform  us,  except  by  reference  to  the  pages  of 
the  transcript,  of  the  contents  of  the  charges  given  and  requested. 

In  the  remaining  assignments,  seventeenth  to  twenty-fifth  inclusive, 
complaint  is  made  in  various  forms  of  the  verdict,  but  always  because 
"the  evidence  fails  to  show  by  a  fair  preponderance"  the  facts  claimed 
to  be  essential  to  recovery,  but  something  more  than  this  would  have  to 
be  shown  to  warrant  us  in  setting  the  verdict  aside.  It  should  be  made 
to  appear  that  it  was  clearly  wrong  and  not  merely  against  a  fair  pre- 
ponderance of  the  evidence. 

Finding  no  merit  in  any  of  the"  numerous  assignments  of  error,  as 
presented  in  the  brief,  the  judgment  is  affirmed. 

Aijirmed, 

Writ  of  error  refused. 


Northern  Texas  Traction  Company  v.  Prank  Mullins. 

Decided  December  22,  1906. 

1. — ^Discovered  Peril — ^Eyidenoe. 

In  a  suit  for.  personal  injuries  caused  by  having  been  struck  by  a  motor 
car,  evidence  considered,  and  held  to  support  a  finding  that  defendant's  motor- 
man  was  negligent  in  not  usin^  the  means  at  his  command  to  stop  the  car  after 
discovering  the  peril  of  plaintiff's  wife. 

2. — Same — ^Degree  of  Care. 

Upon  discovery  of  one  in  peril  on  a  railroad  track  it  is  the  duty  of  the 
operator  to  use  the  greatest  precaution  to  avoid  injuring  him.  The  law,  as  well 
as  the  dictates  of  humanity,  imposes  upon  the  operator  the  duty  of  using  eveiy 
means  then  reasonably  within  his  power,  consistent  with  safety  to  himself  and 
the  passengers,  to  avoid  injuring  the  person  in  peril;  and  such  duly  demands 
the  prompt  rejection  of  any  speculative  chance  that  the  person  in  peril  will  get 
off  the  track  in  time  to  avoid  injury. 

3. — Contradicting  Witness — ^Immaterial  Xatter. 

Upon  cross-examination,  the  plaintiff  having  denied  making  statements  to 
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third  parties  before  the  filing  of  the  suit,  to  the  effect  that  his  case  against  the 
defendant  was  a  "close"  case  and  recovery  doubtful,  testimony  to  contradict  him 
as  to  said  statements  was  properly  excluded,  because  said  statements  were  mere 
conclusions  of  the  witness  and  concerning  an  immaterial  matter. 

4. — ^Permanent  Injury — ^Future  Expenses. 

In  a  case  where  the  evidence  showed  that  plaintiff's  injuries  were  permar- 
nent,  it  was  not  error  for  the  court  to  instruct  the  jury  that,  if  they  found  for 
the  plaintiff,  and  that  it  would  be  necessary  for  plaintiff  to  expend  monev  for 
medical  or  surgical  treatment  in  the  future,  this  fact  might  be  considered,  to- 
gether with  the  other  circumstances,  in  estimating  the  damages. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

Capps  £  Cantey  and  TF.  M.  Short,  for  appellant. — The  statement  of 
plaintiff  as  to  his  actions  with  reference  to  his  case,  his  conversation 
with  witnesses,  and  discussions  as  to  liability,  facts,  and  issues,  and 
which  acts,  conversations,  discussions  and  circumstances  he  has  denied 
upon  the  witness  stand,  are  material  and  relevant,  and  evidence  to  contra- 
dict him  is  admissible  against  him  when  he  has  testified  conceminpf 
the  same,  and  denied  the  facts.  Missouri,  etc.,  Ey.  Co.  v.  Milam,  60 
S.  W.  Eep.,  417. 

The  person  injured  being  guilty  of  negligence,  the  motonnan  in  con- 
trol of  the  car  rested  under  no  duty  to  discover  her  presence  on  the  track 
or  to  discover  her  situation  of  peril,  but  the  duty  only  arose  when  the 
peril  was  discovered.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Matthews,  15  Texas 
Ct.  Rep.,  957;  Intemationtl  &  G.  N.  Ry.^'Co.  v.  Ploeger,  16  Texas  Ct. 
Kep.,  183;  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Shetter,  94  Texas,  199;  Texas 
ft  P.  Ey.  Co.  V.  Breadow,  90  Texas,  26;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Magee,'92  Texas,  616. 

Tf  a  traveler  using  railroad  ti-ack,  voluntarily  chooses  the  dangerous 
way,  instead  of  a  safe  one  beside  it,  he  is  guilty  of  negligence.  Gulf,  C. 
&  S.  F.  Rv.  Co.  V.  Matthews,  15  Texas  Ct.  Rep.,  957;  Lewis  v.  Galveston, 
H.  &  S.  A.  Ry.  Co.,  73  Texas,  507;  Atchison,  T.  &  S.  P.  Ey.  Co.  v. 
Schwendt,  72  Pac.  Eep.,  573. 

If  any  recovery  is  to  be  had  for  medical  services,  evidence  should  have 
shown  the  amount.  Houston  E,  &  W.  T.  Ey.  Co.  v.  Eiohards,  49  S.  W. 
Eep.,  688;  Missouri,  etc.,  Ey.  Co.  v.  Bellew,  54  S.  W.  Eep.,  1081; 
Missouri,  K.  &  T.  Ey.  Co.  v.  Mood,  5  Texas  Ct.  Eep.,  922 ;  Ft.  Worth 
&  D.  C.  Ey.  Co.  V.  Morrison,  93  Texas,  527. 

Tt  is  error  for  the  court  to  charge  the  jury  to  consider  in  estimating 
plaintiff's  damages,  the  loss  of  the  services  of  the  wife  where  there  was 
no  evidence  of  the  value  of  such  services.  Houston,  etc.,  Ey.  Co.  v. 
Artusev,  31  S.  W.  Eep.,  319;  Fergus  v.  Dodson,  33  S.  W.  Eep.,  273; 
PordvcV  V.  Chancv,  21  S.  W.  Eep.,  181 ;  Fordyce  v.  Beecher,  21  S.  W. 
Rep.,*  179. 

Ben  M,  Terrell  and  R,  L.  Carlock,  for  appellee. 

CONNEE,  Chief  Justice. — Appellee's  wife,  Mrs.  Mattie  Mullins, 
was  struck  and  injured  by  one  of  appellant's  interurban  cars  on  the  6th 
day  of  March,  1904.     She,  accompanied  by  her  three  small  children. 
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Bged  ten,  eight  and  four  years  respectively,  together  with  Mrs.  Lillie 
Barton,  Mrs.  Mullins^  sister,  Mrs.  Annie  Deufel  and  a  little  girl,  were 
all  strolling  in  a  westerly  direction  on  and  along  appellant^s  track  near 
the  eastern  limits  of  the  city  of  Port  Worth.  While  so  walking  and  about 
the  time,  or  soon  after,  the  persons  mentioned  had  entered  upon  a 
trestle  or  unfloored  bridge,  about  twenty  feet  high  and  seventy  feet 
long,  spanning  a  ravine,  one  of  appellant^s  heavy  interurban  care  swept 
around  a  curve  some  seven  hundred  feet  east  of  the  trestle.  The  motor- 
man  gave  a  warning  whistle,  Mrs.  Mullins  and  others  made  haste  to  get 
across  the  bridge  and  off  the  track  and  all  succeeded  in  doing  so  save 
Mrs.  Mullins.  She  had  been  delayed  a  moment  in  extricating  one  of  her 
little  children  who  had  fallen,  and  had  just  stepped  oif  the  last  tie  of  the  . 
bridge  and  over  the  rail,  and  had  thrown  her  little  boy  forward  out  of 
the  way,  when  the  rapidly  moving  car  struck  her,  knocking  her  some 
twenty-five  or  thirty  feet,  and  seriously  injured  her.  The  court  in  his 
charge  eliminated  all  issues  of  contributory  negligence  on  the  part  of 
Mrs.  Mullins  in  walking  on  appellant's  railway  track  at  the  time  and 
place  and  under  the  circumstances  stated,  by  submitting  the  case  on  the 
issue  of  discovered  peril  alone.  The  jury  found  in  appellee's  'favor  and 
assessed  his  damages  in  the  sum  of  thirty-five  hundred  dollars  and 
jiidgment  was  entered  accordingly. 

The  principal  questions  presented  by  the  assignments  of  error  are 
founded,  we  think,  on  the  contention  that  the  evidence  is  insufficient 
to  sustain  the  verdict  and  judgment,  and  we  will  hence  first  dispose  of 
that  contention.  If  the  motorman's  testimony  is  to  be  believed,  he  did 
not  discover  Mrs.  Mullins'  perilous  position  on  the  bridge  until  within 
«bout  four  hundred  feet  therefrom,  whereupon  he  instantly  used  all 
means  in  his  power  to  avert  the  injury,  but  was  unable  to  do  so.  He 
testified  that  he  was  acquainted  with  the  track  and  bridge  in  question, 
but  that  from  the  point  of  earliest  observation  the  bridge  was  not  easily 
distinguishable;  that  his  car  was  an  extra,  running  about  sixty  or  sixty- 
five  miles  an  hour;  that  as  he  rounded  the  curve  he  saw  three  women  and 
some  children  in  the  center  of  the  track  and  whistled  for  them,  and  that 
they  broke  and  run;  that  as  soon  as  he  could  locate  where  they  were 
and  saw  they  were  getting  on  the  bridge,  he  remarked  to  himself,  "it  is 
all  off,"  and  that  he  then  "slammed"  his  lever  (air  lever)  around,  threw 
the  car  into  emergency,  which  locked  every  wheel  on  the  car;  that  as 
soon  as  he  discovered  that  his  wheels  were  locked  and  were  slipping  on 
the  rails,  he  released  his  air  and  pulled  his  reverse  lever;  that  his  ap- 
pliances were  all  in  good  order.  He  further  testified  that  a  car  going  at 
the  rate  of  speed  he  was  going  could  not  be  stopped  in  less  than  eight 
hundred  feet,  and  in  this  he  was  corroborated  bv  other  testimonv  in 
behalf  of  appellant.  Appellee's  testimony,  however,  tended  to  contrary 
conclusions.  It  was  shown  by  actual  measurement  that  from  the  point 
of  the  curve  at  which  persons  upon  the  bridge  could  be  plainly  seen  it 
was  six  hundred  and  fortv-four  feet  to  the  east  end  of  the  trestle.  Mrs. 
Barton  testified  to  having  looked  back  towards  the  approaching  car  one 
or  more  times  after  it  whistled,  and  that  the  motorman  was  facing  them 
but  doing  nothing  but  standing  still.  She  says:  '^e  made  no  effort 
whatever  to  stop  the  car  prior  to  the  accident.  He  made  no  effort  to 
check  the  speed  of  the  car  prior  to  the  time  of  the  accident  and  did  not 
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check  the  speed  before  striking  Mrs.  Mullins.  There  was  no  air  applied 
or  any  brakes  applied  on  said  car  at  the  time  it  struck  Mrs.  Mullina,  or 
at  any  time  before  it  struck  her.  The  reason  I  say  this  is  that  if  there 
had  been  any  air  applied  I  would  have  heard  the  noise  of  the  same^  for 
the  application  of  either  would  have  caused  a  noise  which  I  could  and 
would  have  heard,  and  the  speed  of  the  car  would  have  been  checked 
by  the  application  of  either  air  or  brakes.  ...  I  base  my  statement 
that  the  motorman  did  not  check  the  speed  of  the  car  or  make  any  effort 
to  check  the  speed  of  the  same  before  it  struck  Mrs.  Mullins,  upon  the 
fact  that  the  speed  of  the  train  was  not  less  from  the  time  when  T  first 
saw  the  car  until  the  time  it  struck  Mrs.  Mullins;  the  motorman  did  not 
apply  any  brakes  of  any  kind,  and  from  the  further  fact  that  from  the 
time  I  first  saw  the  motorman  to  the  time  Mrs.  Mullins  was  struck,  he 
was  standing  still  and  did  not  make  any  effort  to  stop  the  car,  and  from 
the  further  fact  that  the  car  went  a  considerable  distance  up  the  grade 
after  it  had  struck  Mrs.  Mullins,  and  upon  the  further  fact  that  the 
motorman  told  me  that  he  had  not  tried  to  stop  the  car,  thinking  we 
would  get  off.  It  is  not  true  that  I  became  badly  frightened.**  Mrs. 
Mullins  testified  that  after  she  had  been  struck  and  upon  the  return  of 
the  motorman  to  where  she  was  lying,  in  answer  to  her  query  why  he 
had  not  stopped  the  car,  he  replied,  ^T  thought  you  would  get  off.**  Tom 
Kellam,  who  was  some  two  hundred  feet  west  of  the  bridge  testified  that 
*'at  the  time  the  car  struck  the  woman  there  was  not  anv  effort  made  to 
slacken  the  speed  that  I  could  see,  not  a  bit  in  the  world.  After  that 
the  motorman  shut  off  his  electricity,  began  to  stop  his  car  then.  .  .  . 
Heard  motorman  say,  ^thought  you  would  have  time  to  get  across.*** 
There  was  other  testimony  to  the  effect  that  after  striking  Mrs.  Mullins 
the  car  ran  about  three  hundred  feet  up  a  four  percent  grade  before  it 
was  brought  to  a  stop ;  that  an  interurban  car  running  at  fifty  miles  an 
hour  could  be  stopped  within  five  hundred  feet;  that  a  car  running  at 
from  five  to  ten  mUes  an  hour  could  be  stopped  easily  in  thirty  feet. 

After  the  discovery  of  Mrs.  Mullins'  perilous  position,  it  was  the  duty 
of  the  motorman  to  use  "the  greatest  precaution  to  avoid  injuring**  her. 
(Sanches  v.  San  Antonio  &  A.  P.  By.,  88  Texas,  117.)  In  other  words, 
as  supported  by  numerous  authorities,  in  such  case  the  law,  as  well  as 
the  dictates  of  himianity,  imposed  upon  him  the  duty  of  using  every 
means  then  reasonably  within  his  power,  consistent  with  safety  to  him- 
self and  others  on  the  car,  to  avoid  running  MrSi  Mullins  down.  (Texas 
&  P.  Ry.  Co.  V.  Breadow,  90  Texas,  26;  Texas  &  P.  Ry.  Co.  v.  Staggs, 
90  Texas.  458 ;  Houston  &  T.  C.  Ry.  Co.  v.  Wallace,  21  Texas  Civ.  App., 
394,  in  which  writ  of  error  was  refused.)  Such  duty  certainly  demanded 
of  the  motorman  prompt  rejection  of  any  merely  speculative  chance  that 
Mrs.  Mullins  would  "get  off*  the  track  in  time.  It  is  to  be  scarcely 
doubted  that  appellee's  testimony  supports  the  inference  that  the  motor- 
man  discovered  Mrs.  Mullins*  dangerous  position  upon  the  trestle  and 
that  she  might  not  be  able  to  escape  therefrom  in  time  to  avoid  injury 
while  the  motorman  was  not  less  than  three  or  four  hundred  feet  east  of 
her,  and  that  had  he  then  used  all  the  means  at  his  command  the  speed 
of  the  car  would  at  least  have  been  so  retarded  and  decreased  as  to  have 
enabled  Mrs.  Mullins  to  have  escaped.  She  testified  that  a  single  addi- 
tional step  would  have  taken  her  beyond  the  reach  of  the  car.    A  single 
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instant  of  time  was  therefore  all  important  to  her,  and  we  think  that 
the  testimony  as  a  whole  supports  the  conclusion  that  must  be  imputed 
to  the  verdict  that  the  motorman  failed  to  use  the  means  at  his  command 
which,  if  applied  in  the  exercise  of  the  greatest  caution,  would  have  given 
the  necessary  moment  for  escape.  We  conclude  that  the  evidence  wax- 
rants  the  judgment,  and  all  assignments  dependant  upon  such  con- 
clusion are  overruled. 

The  evidence  referred  to  in  the  first  and  second  assignments,  insofar 
as  it  was  excluded,  was  irrelevant  and  incompetent.  It  embodied  a  mere 
conclusion  of  appellee  and  contradicted  his  testimony  on  immaterial 
matters.  Its  introduction  therefore  would  have  tended  to  confuse  and 
mislead  the  jury. 

We  do  not  think  the  court^s  charge  subject  to  the  criticism  made  of  it. 
In  paragraph  two,  of  which  complaint  is  made,  the  couit  instructed  the 
jur\^  in  effect  to  find  for  appellant  if  they  found  after  discovering  Mrs. 
MuUins'  perilous  position,  that  the  "motorman  used  ordinary  care  in 
the  use  of  the  means  reasonably  within  his  control  to  avoid  the  collision,^' 
or  "if  in  the  exercise  of  ordinary  care  he  ought  not,  or  should  not 
reasonably  have  foreseen  or  anticipated  that  she  would  not  probably 
leave  the  track  in  time  to  avoid  injury.^'  In  the  pari;iculars  quoted  the 
charge  seems  equally  as  favorable  to  appellant  as  it  had  any  right  to 
demand,  or  even  as  special  charge  number  1,  to  the  refusal  of  which 
complaint  is  also  made. 

The  court  in  its  fourth  paragraph  did  not  instruct  the  jury,  as  ap- 
pellant seems  to  assume,  that  in  estimating  the  damages,  necessary 
medical  expenses  of  the  future  should  be  allowed.  The  instruction  was 
merely  to  the  effect  that  if  the  jury  found  for  plaintiff,  and  that  it  would 
be  necessary  to  expend  money  for  medical  or  surgical  treatment  in  the 
future,  this  fact  might  be  considered  together  with  the  other  circum- 
stances in  estimating  the  damages.  It  can  not  be  successfully  contended 
that  there  is  no  evidence  of  pennanent  injury  to  Mrs.  MuUins,  and  we 
can  see  no  sufficient  reason  why  the  jury,  in  allowing  the  reasonable  com- 
pensation to  which  they  were  restricted  by  other  pari:s  of  the  charge, 
might  not  consider  the  fact  submitted. 

We  fail  to  find  any  substantial  variance  between  the  first  amended 
petition  upon  which  the  case  went  to  trial  and  the  testimony  objected 
to  in  appellant's  bill  of  exception  number  2,  but  if  mistaken  in  this, 
the  variance  was  cured  by  the  permitted  amendment,  which  could  not 
have  occasioned  surprise  and  which  hence  was  cleariy  within  the  court's 
discretion  to  allow.  It  seems  manifest  to  us  from  appellant's  statement 
under  the  thirieenth  assignment  that  that  assignment  is  not  well  taken, 
and  the  contention  under  the  fifteenth  assignment  to  the  effect  that  the 
value  of  the  wife's  services  could  not  be  considered  as  an  element  of 
damages  in  the  absence  of  specific  proof  thereof,  is  likewise  without 
merit.    See  Gainesville,  H.  &  W.  Ry.  Co.  v.  Lacy,  86  Texas,  249. 

Finding  no  error  in  the  proceedings  below,  the  judgment  is  affirmed. 

Justice  Stephens  concurs  in  the  result  but  not  in  all  that  is  said  in 
the  opinion. 

Affirmed- 

Writ  of  error  refused. 
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Houston  &  Texas  Central  Eailway  Company  v.  William  Barr. 

Decided  December  22,  1906. 

1.— ObstmctiiLg  Surface  Water — Common  Law  Eight. 

The  common-law  right  of  an  owner  of  land  to  repel  therefrom  the  flow  of 
surface  water  can  not  he  invoked  by  railroads  in  this  State,  since  our  statute 
(Rev.  Stats.,  art.  4436)  expressly  denies  them  this  right  and  forbids  them  from 
interfering  with  the  flow  of  the  same  in  the  construction  of  their  roadbeds. 

S. — Same — Constmotlon  of  Switch. 

The  same  law  applies  to  the  construction  of  a  switch  as  to  a  main  line  in 
the  matter  of  obstructing  surface  water,  and  where  a  railroad  company  took  earth 
from  one  place  and  deposited  it  in  another  for  the  bed  of  its  switch  track,  and 
in  so  doing  obstructed  the  natural  flow  of  the  surface  water  and  caused  it  to 
back  upon  and  overflow  plaintiff's  premises,  it  was  liable  for  the  damage  caused 
thereby. 

3. — Same— -Prevention  of  Damage  by  Plaintiff. 

Where  a  railroad  company,  in  the  construction  of  a  switch,  obstructs  the 
natural  flow  of  the  surface  water  to  plaintiff's  damage,  it  is  no  defense  to  say 
that  plaintiff  n^ight  easily  and  cheaply  have  provided  an  outlet  and  so  prevented 
the  damage. 

4. — ^Eailroad  Tracks — ^Eight  of  Railroads  to  TTse. 

Railroad  companies  have  a  lawful  right  to  use  its  tracks  in  the  prosecution 
of  its  business  so  long  as  such  use  is  reasonable  and  does  not  amount  to  an  ac- 
tionable nuisance;  and  a  mere  increase  in  such  use,  in  a  necessary  and  reason- 
able way,  does  not  give  a  cause  of  action  against  them  in  favor  of  adjacent 
property  owners  for  personal  inconvenience  and  annoyance. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

Baker,  Botts,  Parker  &  Garwood  and  Spoonts,  Thompson  &  Barwise, 
for  appellant. — ^The  defendant,  and  those  under  whom  it  claimed,  having 
been  lawfully  in  possession  of  its  right  of  way  across  block  48,  and  the 
railroad  having  been  constructed  thereon  for  a  period  of  more  than 
fifteen  years,  during  all  of  which  time  it  was  regularly  operated,  any 
cause  of  action  which  the  plaintiflE  may  have  had  for  injury  to  his 
premises,  by  the  construction  and  operation  of  said  road,  was  barred  by 
the  statute  of  limitation.  Houston  &  T.  C.  Ey.  v.  ChaflBn,  60  Texas, 
554;  Lyles  v.  Texas  &  N.  0.  Ey.,  73  Texas,  95;  Houston  Water  Works 
V.  Kennedy,  70  Texas,  233;  Oklahoma,  C.  &  T.  E.  E.  v.  Dunham,  13 
Texas  Ct.  Eep.,  644. 

The  fact  that  the  defendant  had  constructed  an  additional  side  track 
on  its  old  dump  or  embankment  and  right  of  way,  and  had  used  the  same 
in  the  operation  of  its  road,  would  not  give  plaintiff  any  action  for 
damages  resulting  from  the  noise,  smoke,  cinders  and  obnoxious  odors 
caused  by  the  use  of  the  side  track  by  defendant  in  the  operation  of  its 
road.    Oklahoma  C.  &  T.  E.  E.  Co.  v.  Dunham,  13  Texas  Ct.  Eep.,  644. 

The  defendant's  road  having  been  constructed  for  more  than  fifteen 
years,  during  all  of  which  time  it  and  its  predecessor  owned  block  48,  it 
was  authorized  to  place  any  additional  improvement  on  said  block  nec- 
essary to  the  operation  of  its  road,  and  the  fact  that  plaintiff  was  in- 
convenienced by  reason  of  the  operation  and  use  of  said  improvements 
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does  not  entitle  him  to  damages.  Oklahoma  City  &  T.  R.  R.  Co.  v. 
Dunham,  13  Texas  Ct.  Rep.,  644. 

The  defendant,  being  the  owner  of  block  48,  had  the  right  to  fill  up 
the  same,  and  because  the  result  of  said  filling  was  to  divert  the  surface 
water  therefrom  and  cause  it  to  flow  back  in  the  street,  and  again  from 
the  street  back  over  plaintiff's  premises,  would  not  create  a  cause  of 
action  that  would  enable  plaintiff  to  recover  from  the  defendant.  Rev. 
Stats.,  art.  4436 ;  Barnett  v.  Matagorda  Rice  Co.,  83  S.  W,  Rep.,  801 ; 
Schloss  V.  Atchison,  T.  &  S.  F.  Ry.,  85  Texas,  601 ;  Houston  &  W.  T. 
Ry.  V.  Campbell,  91  Texas,  559. 

Even  though  the  value  of  the  plaintiff's  property  may  have  been 
affected  by  the  negligence  of  the  defendant,  it  was  still  the  duty  of  the 
plaintiff  to  exercise  care  and  caution  to  avoid  injury  to  his  own  property, 
and  if,  after  the  defendant  had  constructed  the  embanlanent  and  di- 
verted the  water  to  plaintiff's  premises,  the  plaintiff,  by  the  expenditure 
of  a  small  amount  of  money,  could  have  avoided  the  effect  of  said  injury 
inflicted  by  the  defendant,  the  injury  to  his  property  would  be  the 
amount  that  it  would  take  to  put  it  in  a  condition  where  it  would  be  free 
from  overflow.  Austin  &  N.  W.  Ry.  v.  Anderson,  85  Texas,  88;  Gal- 
veston, H.  &  S.  A.  Ry.  V.  Becht,  21  S.  W.  Rep.,  971 ;  Gulf,  C.  &  S.  P. 
Ry.  V.  Simonton,  22  S.  W.  Rep.,  286 ;  Sutherland  on  Dam.,  148-152. 

Beckham  &  Beckham,  for  appellee. 

CONNER,  Chief  Justice. — In  this  case  appellee  recovered  a  judg- 
ment for  fifteen  hundred  dollars  damage  to  his  property  caused  by  the 
erection  of  an  embankment  during  the  construction  of  a  switch  track, 
and  two  hundred  and  fifty  dollars  as  damages  occasioned  by  noise, 
cinders,  etc.,  arising  from  the  use  of  such  new  switch  track. 

There  is  but  little,  if  any,  material  controversy  in  the  facts.  It 
appears  that  for  some  fourteen  or  fifteen  years  prior  to  the  trial  the  ap- 
pellant and  its  predecessor  in  right  constructed  and  operated  a  line  of 
railway  through  the  city  of  Fort  Worth,  and  a  number  of  switch  tracks 
along  the  eastern  side  of  blocks  48  and  47  of  Tucker^s  addition  to  said 
city.  Block  47  is  situated  north  of  block  48,  and  Leuda  Street  extends 
east  and  west  between  them,  the  street,  however,  not  extending  across 
the  switch  yard.  Appellee  has  long  owned  and  resided  upon  block  39 
of  said  addition,  situated  west  of  said  block  48,  with  Calhoun  Street 
(fifty  feet  wide)  extending  in  a  northerly  and  southerly  direction  be- 
tween them.  The  old  switch  tracks  (five  in  number)  were  situated  just 
east  of  the  main  line,  which  was  about  one  hundred  and  eighty  feet  east 
of  appellee's  block.  About  one  year  prior  to  the  institution  of  this  suit 
by  appellee,  the  appellant  began  the  construction  of  the  new  switch 
track  of  which  appellee  complains.  Its  most  southerly  point  is  two 
hundred  and  fifteen  feet  south  of  Tjeuda  Street  and  the  north  lines  of 
blocks  48  and  39.  It  extends  in  a  northerly  direction  over  the  eastern 
portion  of  block  48,  across  Leuda  Street,  and  block  47.  This  switch  is 
twenty-four  feet  from  the  center  of  the  main  line  and  twenty-four  feet 
closer  to  Mr.  Barr's  residence  than  any  track  theretofore  constructed. 
It  further  appears  that  the  ground  slopes  to  the  east  and  southeast  from 
block  39  and  that  before  the  construction  of  the  switch  track  surface 
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water  from  rainfalls  upon  block  39  had  their  natural  drainage  across 
block  48  until  reaching  the  embankment  of  the  main  line;  from  whence 
it  flowed  in  a  southerly  direction  to  an  escape  way.  The  roadbed  of 
the  switch  track  across  block  48  was  leveled  up  in  doing  the  work,  so 
that  it  was  substantially  on  a  level  with  the  main  roadbed,  and  in  con- 
structing the  track  farther  north  across  block  47  it  was  necessary  to 
make  a  considerable  cut,  and  the  earth  and  rock  therefrpm  were  brought 
back  and  deposited  upon  block  48,  so  that  when  the  switch  track  was 
completed,  block  48  had  been  covered  to  the  depth  of  several  feet,  thereby 
forming  an  embankment  along  its  western  line,  by  means  of  which  the 
rainfall  from  block  39  was  impeded  and  caused  to  flow  back  on  plaln- 
tiflPs  land  and  damage  it.  There  was  also  testimony  showing  annoyance 
and  personal  inconvenience  to  appellee  and  his  family,  caused  by  the  use 
of  the  switch  track,  as  alleged. 

Appellant  first  insists  that  the  court  should  have  given  a  peremptory 
instruction  in  its  favor.  The  contentions  being  that  appellee's  cause  of 
action,  if  any,  was  barred  by  limitation;  or  if  not,  that  no  damage  was 
recoverable  because,  it  is  insisted,  appellant  had  a  free  right  to  construct 
the  switch  track  along  its  old  dump  and  to  repel  surface  water  from  its 
own  block.  It  seems  clear,  however,  that  if  appellee  had  a  cause  of 
action  on  this  ground  it  was  not  barred  by  limitation.  The  switch 
track  and  embankment  of  which  complaint  is  made  were  constructed  in 
1903  and  appellee  began  his  suit  in  August,  1904.  Nor  do  we  agree 
that  the  facts  stated  do  not  confer  upon  appellee  any  right  of  recovery. 
Under  the  court's  charge  the  jury  were  not  authorized  to  find  any 
damage  to  appellee's  premises  because  of  the  mere  construction  and  use 
of  appellant's  switch  tracks,  either  new  or  old,  but  only  in  event  they 
found  that  the  new  embankment,  caused  by  filling  block  48,  resulted  in 
overflow  and  injury  as  alleged.  We  will  not  impute  to  the  jury  a  finding 
not  warranted  by  the  charge,  so  that,  so  far  as  the  element  of  damages 
to  property  is  involved,  we  have  only  to  determine  whether  under  the 
circumstances  the  mere  filling  of  block  48  gave  appellee  a  right  to  re- 
cover the  resulting  damage  to  his  land. 

Appellant  invokes  the  common  law  right  of  an  owner  of  land  to  repel 
therefrom  the  flow  of  surface  water,  and  cites  the  case  of  Bamett  v. 
Matagorda  Rice  &  Irrigation  Co.,  83  S.  W.  Rep.,  801.  This  is  a  very 
strong  case  in  support  of  the  riile  mentioned,  but  we  think  it  inapplic- 
able here.  Article  4436,  Revised  Statutes,  expressly  places  railway 
companies  in  a  different  position  in  the  construction  of  their  roadbeds. 
It  provides  that  "in  no  case  shall  any  railroad  company  construct  a  road- 
bed without  first  constructing  the  necessary  culverts  or  sluices,  as  the 
natural  lay  of  the  land  requires,  for  the  necessary  drainage  thereof.*' 
In  the  construction  under  consideration,  this  statute  was  violated.  No 
sufficient  escape  for  the  surface  water  was  provided,  and  it  is  no  answer 
to  say,  as  appellant  does,  that  appellee  might  easily  and  cheaply  have 
provided  an  outlet  along  Calhoun  Street.  No  authority  in  appellee  to 
enter  Calhoun  Street  and  so  do  is  shown.  And  under  the  statute  it  was 
appellant's  duty  and  not  the  duty  of  another  to  provide  all  waterways 
made  necessarv  bv  the  construction  of  its  switch  track.  Nor  do  we 
think  appellant  is  relieved  from  liability  by  the  fact  that  the  earth  and 
other  material  deposited  on  block  48  was  excavated  and  removed  from 


574  Texas  Civil  Appeals  Heports,  Vol.  44.     [December, 

points  on  other  blocks  farther  north  not  adjacent  to  appellee's  premises. 
In  part,  at  least,  such  material  seems  to  have  been  used  in  leveling  up 
that  part  of  the  new  roadbed  located  on  block  48,  and  the  whole  was 
necessarilv  removed  in  the  construction  of  the  remainder.  The  removal 
and  deposit  some  place  where  it  would  not  impede  the  use  of  the  switch 
and  other  tracks  was  as  necessary  as  other  parte  of  the  construction,  and 
if  appellant  in  thus  caring  for  the  refuse  material  chose  to  deposit  it  on 
block  48  without  first  preparing  sufficient  escapes  for  surface  water 
thereby  obstructed,  it  is  liable  for  the  consequences.  In  other  words, 
the  -fill  on  block  48  was  an  integral  part  of  the  construction  of  an  en- 
tirely new  roadbed,  and  hence  within  the  statute  quoted.  (Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Necco,  15  S.  W.  Eep.,  1102;  same  case,  18  S.  W.  Rep., 
664;  Bishop,  Non-Con.  Law,  sec.  829.) 

The  only  remaining  question  presented  by  the  assignments  of  error 
not  disposed  of  by  what  we  have  said,  is  whether  appellee  was  entitled 
to  recover,  as  he  did,  for  the  personal  inconvenience  and  annoyance  of 
himself  and  family  from  noise,  cinders,  etc.,  caused  by  the  use  of  the 
new  switch.  We  are  of  opinion  that  under  constitutional  and  statutory 
provisions  which  need  not  be  cited,  appellant  has  the  right  to  use  its 
switch  tracks  in  the  prosecution  of  its  business  without  liability  for 
penalty  or  damage,  as  for  a  wrong,  so  long  as  such  use  is  reasonable  and 
it  does  not  amount  to  an  actionable  nuisance.  Appellee  did  not  all^e 
that  appellant  used  the  track  mentioned  in  an  unreasonable  manner  or 
to  an  unnecessary  or  unreasonable  extent.  In  other  words,  appellee  did 
not  allege  that  the  use  made  constituted  a  nuisance,  and  the  case  was  not 
submitted  upon  any  such  theor}\  We  hence  conclude  that  the  case  is 
one  where  there  is  a  mere  increase,  in  a  necessary  and  reasonable  way, 
in  the  use  of  a  lawful  right  long  previously  acquired,  for  which  appellee 
is  not  entitled  to  recover.  See  St.  Louis,  S.  F.  &  T.  Ry.  Co.  v.  Shaw, 
92  S.  W.  Rep.,  30;  Oklahoma  C.  &  T.  Ry.  v.  Dunham,  13  Texas  Ct  Rep., 
644,  and  authorities  cited  on  page  646.  The  error  here  noted,  however, 
may  be  cured  by  a  remittitur,  and  it  is  therefore  ordered  that  the  judg- 
ment be  reversed  and  the  cause  remanded  unless  appellee  within  ten 
days  file  a  remittitur  of  his  recovery  for  personal  inconvenience,  etc..  in 
which  event  the  judgment  for  damage  to  his  premises  will  be  affirmed. 

Affirmed  in  part. 

Writ  of  error  refused. 


W.  R.  Clement  v.  H.  A.  Clement  et  al. 

Decided  December  22,  1906. 

1. — ^Res  Ad  judicata. 

It  is  a  fundamental  principle  of  the  law  that  when  a  matter  has  been  <mot 
properly  adjudicated  between  parties  such  adjudication  shall  be  a  bar  to  another 
suit  between  the  same  parties  or  their  privies  concerning  the  same  matter. 

8. — Same — ^Different  Parties. 

In  this  suit  one  of  several  devisees  sued  the  executor  of  the  estate  and  a 
third  party  for  an  accounting  by  the  executor  of  his  management  of  the  estate, 
and  charging  said  executor  and  third  party  with  conversion  of  the  property  of 
the  estate.     In  bar  of  this  suit  the  executor  plead  and  introduced  m  evidence 
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the  pleadings  and  judgment  in  a  former  suit  by  himself  and  his  coexecutor 
against  all  the  devisees,  including  the  plaintiff  in  this  suit,  for  partition  and 
distribution  of  the  estate,  and  for  their  discharge  as  such  executors,  in  which 
Buit  the  plaintiff  in  this  suit  filed  a  cross-bill,  alleging,  in  substance,  the  same 
matters  alleged  by  him  in  this  suit.  Held,  that  the  judgment  in  the  first  suit, 
in  fayor  of  the  executor,  was  a  bar  to  the  present  suit,  ^d  the  fact  that  one  of 
the  defendants  in  the  suit  was  not  a  party  to  the  first  suit  did  not  prevent  the 
judgment  in  that  case  from  protecting  the  executor  in  this  case,  since  in  both 
suits  it  was  charged  that  the  conversion  was  jointly  made  by  the  defendants  in- 
this  suit. 

8. — ^Limitation — ^Fraud — ^Biscovery. 

It  appearing  from  the  evidence  that  more  than  two  years  elapsed  between 
the  date  of  the  alleged  conversion  and  the  death  of  the  testator,  and  there  being 
no  proof  that  the  testator  did  not  know  of  or  consent  to  the  acts  of  the  executor 
alleged  to  constitute  a  conversion,  and  no  proof  of  fraud  or  concealment  on  the 
part  of  the  executor,  plaintiff's  cause  of  action  was  barred  by  limitation,  and 
the  court  was  authorized  to  instruct  a  verdict  accordingly. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

Dudley  &  Dudley  and  E,  P,  Scott,,  for  appellsjit. — The  court  erred  in 
admitting  in  evidence,  over  the  objections  of  plaintiff,  the  answer  of 
Lucy  I.  Rush  and  ethers,  and  the  amended  answer  and  cross  bill  of  W. 
B.  Clement,  and  the  judgment  of  the  District  Court  in  the  case  of  H.  A. 
Clement  and  Owen  P.  Hale,  executors,  v.  Lucy  I.  Rush  et  al.,  because 
that  was  a  suit  by  H.  A.  Clement  and  Owen  P.  Hale  in  their  fiduciary 
capacity,  to  settle  the  trust  in  their  hands,  and  partition  the  trust  estate. 
Defendant  H,  A.  Clement,  individually,  was  not  a  party  to  that  suit. 
Defendant  R.  F.  Scott  was  not  a  party  to  that  suit,  and  the  matter  in 
litigation  in  the  present  suit,  wherein  the  plaintiff  is  seeking  a  judgment 
against  H.  A.  Clement  and  R.  F.  Scott  for  wrecking  the  Paris  Exchange 
Bank,  and  dissipating  and  using  and  converting  its  property,  money, 
business  and  good  will,  not  only  was  not,  but  could  not  have  been  legally 
tried  and  determined  in  that  suit,  and  said  pleadings  and  judgment 
constituted  no  defense  to  this  suit.    Moore  v.  Snowball,  81  S.  W.  Rep.,  5. 

On  liability  of  defendants:  Thomas  v.  Moore,  80  Texas,  289;  Lang 
V.  Dougheri:y,  74  Texas,  286;  Hagood  v.  Elson,  21  Texas,  506;  Com- 
mercial Bank  v.  Jones,  18  Texas,  823;  Magnolia  Park  Co.  v.  Tinsley, 
73  S.  W.  Rep.,  5 ;  Kauffman  v.  Beasley,  54  Texas,  568. 

On  question  of  res  ad  judicata:  Moore  v.  Snowball,  81  S.  W.  Rep.,  5; 
Banton  v.  Wilson,  4  Texas,  400 ;  Cook  v.  Burnley,  45  Texas,  115 ;  Nichols 
V.  Dibrell,  61  Texas,  541 ;  James  v.  James,  81  Texas,  381 ;  Caruth  v. 
Grigsby,  57  Texas,  266. 

On  instructing  a  verdict,  see.  Biles  v.  Sea  Board  Air  Line  Ry.  Co., 
62  S.  E.  Rep.,  129,  et  seq. 

Moore,  Park  &  Birmingham  and  Hale,  Allen  &  Dohoney,  for  appellees. 

RAINEY,  Chief  Justice. — This  is  an  action  for  conversion,  brought 
by  appellant  as  plaintiff,  to  recover  of  appellees  H.  A.  Clement  and  R.  F. 
Scott.  The  property  alleged  to  have  been  converted  was  money,  notes, 
deposits,  business  and  good  will  of  the  Paris  Exchange  Bank,  which 
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belonged  to  plaintiff's  mother,  R.  C.  Clement,  she  having  died,  and 
plaintiff  claiming  one-fifth  interest  as  an  heir. 

Defendants  plead  the  general  denial,  two  years  limitation  and  res 
adjudicata. 

The  court  peremptorily  instructed  for  defendants  and  verdict  and 
judgment  were  accordingly  so  rendered,  and  plaintiff  prosecutes  this 
appeal. 

The  first  error  presented  is,  that  the  court  erred  in  admitting  in 
evidence  the  pleadings  and  judgment  in  the  suit  of  H.  A.  Clement  and 
Owen  P.  Hale  v.  Lucy  I.  Rush,  et  al.,  in  the  District  Court.  The  con- 
tention is  that  R.  F.  Scott  was  not  a  party  to  that  suit;  that  H.  A. 
Clement  was  not  a  party  in  his  individual  capacity  but  in  his  fiduciary 
capacity,  and  that  the  matters  in  issue  here  could  not  have  been  de- 
terminated in  that  suit. 

In  1902  Mrs.  R.  C.  Clement  died,  leaving  a  will  with  H.  A.  Clement 
and  Owen  P.  Hale  as  independent  executors  of  her  estate.  By  the  pro- 
visions of  said  will  her  five  children,  H.  A.  Clement,  R.  M.  Clement, 
Mrs.  Lucy  I.  Rush,  Mary  E.  Clement  and  W.  R.  Clement,  were  the 
legatees  of  the  main  portion  of  said  estate.  In  December,  1903,  H.  A. 
Clement  and  Owen  P.  Hale,  as  executors,  joined  by  R.  M.  Clement^ 
instituted  suit  in  the  District  Court  against  Lucy  I.  Rush,  Mary  E. 
Clement  and  W.  R.  Clement,  seeking  a  settlement  and  partition  of  said 
estate  among  the  legatees,  setting  forth  the  assets  subject  to  distribution 
and  for  their  discharge. 

In  the  answer  and  cross  bill  of  Mrs.  Rush  and  Miss  Clement,  thev 

^  mi- 

alleged  that  the  plaintiff,  H.  A.  Clement,  Lucy  I.  Rush,  Mary  E.  Clem- 
ent, R.  M.  Clement  and  W.  R.  Clement  own  jointly  and  as  tenants  in 
conmion  the  real  estate,  money,  notes,  judgments  and  other  evidences  of 
indebtedness  that  are  set  out  in  plaintiff's  petition,  but  they  say  that  they 
are  joint  owners  of  largely  more  money,  notes,  judgments  and  other  evi- 
dences of  indebtedness  and  other  personal  property,  than  alleged  in  said 
petition  and  in  the  inventory  filed  in  the  County  Court  of  the  estate  of 
Mrs.  Clement.  In  their  cross  bill  they  allege  various  things  and  set  up 
certain  notes  that  belonged  to  said  estate  that  had  not  been  inventoried 
and  accounted  for. 

In  paragraph  second  of  said  cross  bill  they  alleged  that  at  the  date 
of  the  death  of  Mrs.  R.  C.  Clement,  the  said  H.  A.  Clement  was  in- 
debted to  Mrs.  R.  C.  Clement  in  the  sum  of  about  $25,000;  that  they 
can  not  state  the  exact  amount,  when  due,  whether  evidenced  by  note 
or  not,  for  the  reason  that  for  many  years  before  the  death  of  Mrs. 
Clement,  H.  A.  Clement  had  been  her  agent  and  business  manager :  had 
control  of  her  property  and  kept  all  her  notes  and  accounts  in  his 
possession ;  and  that  said  indebtedness  has  not  been  accounted  for.  They 
set  up  various  acts  of  alleged  mismanagement  on  the  part  of  the  execu- 
tors. They  prayed  for  the  appointment  of  a  receiver,  and  that  H.  A. 
Clement  be  required  to  turn  over  the  books  of  the  Paris  Exchange  Bank, 
etc.,  and  they  also  prayed  that  "on  final  hearing  Lucy  I.  Rush,  Mary  E. 
Clement,  W.  R.  Clement  and  R.  M.  Clement  each  have  judgment  against 
H.  A.  Clement  for. one-fifth  of  the  amount  due  by  H.  A.  Clement  to 
R.  C.  Clement  at  the  date  of  her  death." 

In  the  answer  of  W.  R.  Clement  in  said  cause,  he  alleges  that  he 
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admits  that  H.  A.  Clement,  B.  M.  Clement,  Lucy  I.  Bush,  Mary  E. 
Clement  and  himself  are  the  only  heirs  of  B.  C.  Clement,  and  that 
they  are  each  entitled  to  one-fifth  of  her  estate,  but  denies  that  the  whole 
of  said  estate  is  set  out  or  referred  to  in  plaintiff's  petition. 

"And  by  way  of  special  answer  and  cross  bill,  this  defendant  here  now 
adopts  and  makes  a  part  of  his  cross  bill  all  allegations  contained  in  the 
cross  bill  of  his  co-defendants,  Lucv  I.  Bush  and  Marv  E.  Clement,  and 
charges  and  makes  the  whole  of  said  allegations  of  his  said  co-defendants 
his  own  allegations,  without  here  copying  the  same.  In  addition  to  the 
allegations  made  by  his  said  co-defendants  Lucy  I.  Bush  and  Mary  E. 
Clement,  this  defendant  further  alleges  that  the  inventory  referred  to 
by  the  plaintiffs  fails  to  show  all  the  money  on  hand  at  the  death  of  B. 
C.  Clement  in  this,  that  this  defendant  verily  believes  and  so  alleges, 
that  she  had  at  her  death  the  sum  of  $36,000  instead  of  only  $19,767.67, 
as  alleged  by  plaintiffs ;  that  B.  C.  Clement  is  the  widow  of  S.  E.  Clem- 
ent, deceased,  who  died  in  1895,  leaving  a  large  estate  to  his  said  widow, 
and  that  from  the  time  of  his  death  to  th^  time  of  the  death  of  said 
R.  C.  Clement,  H.  A.  Clement  acted  as  her  agent,  and  was  the  active 
manager  of  all  the  estate  of  said  R.  C.  Clement,  and  that  he  and  his  co- 
plaintiff  colluded  and  conspired  together  to  actually  control  her  estate; 
that  said  B.  C.  Clement  was  old  and  infirm  and  incapable  of  actively 
managing  her  estate,  and  that  plaintiff  taking  advantage  of  her  in- 
firmity, exercised  an  undue  influence  over  her,  and  H.  A.  Clement  and  E. 
M.  Clement  got  possession  of  a  great  deal  of  valuable  property  belonging 
to  her,  and  in  a  manner  that  is  entirely  hostile  to  the  interests  of  this 
defendant,  and  his  co-defendants,  as  will  be  more  particularly  herein- 
after set  out,  which  property  H.  A.  Clement  and  Owen  P.  Hale  have 
failed  to  inventory  as  a  part  of  her  estate. 

**Defendants  allege  that  H.  A.  Clement  is  in  possession  of  valuable 
real  estate  rightfully  belonging  to  the  estate  of  B.  C.  Clement,  situated- 
on  the  southeast  comer  of  the  public  square,  in  the  city  of  Paris,  Texas, 
on  the  west  side  of  South  Main  Street,  fronting  on  the  public  square  54 
feet,  and  running  south  with  South  Main  Street  90  feet,  now  occupied 
by  the  Paris  Loan  and  Trust  Company,  and  formerly  occupied  by  the 
Paris  Exchange  Bank,  together  with  bank  fixtures  and  furniture,  bank 
vault  and  safes,  contained  in  the  building  on  said  lot.  Also  the  building 
situated  thereon  and  now  occupied  by  the  Postal  Telegraph  and  Cable 
Company,  and  Mohr  Bros,  saloon;  said  H.  A.  Clement  is  claiming  to 
have  purchased  said  property  from  said  B.  C.  Clement,  but  this  de- 
fendant alleges  that  if  he  did  purchase  the  same,  that  he  has  never  paid 
the  purchase  money  therefor,  and  if  he  did  pay  the  purchase  money,  he 
still  holds  the  same  for  the  estate  and  heirs  of  B.  C.  Clement,  and  that 
he  and  his  co-executor  have  never  inventoried  the  same,  nor  accounted 
to  the  heirs  therefor.  The  rental  value  of  said  property  is  reasonably 
worth  the  sum  of  $300  per  month.'' 

"This  defendant  further  alleges  that  at  the  time  of  the  death  of  S.  E. 
Clement  in  1895,  Mrs.  B.  C.  Clement  became  the  owner  of  498  shares 
of  the  capital  stock  of  the  Paris  Exchange  Bank,  a  private  corporation 
created  under  the  laws  of  Texas,  with  a  valuable  charter  running  for 
fifty  years  and  doing  a  general  banking  business  in  the  city  of  Paris; 
Vol.  XLIV.  Civil— 37. 
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that  there  was  only  two  other  shares  of  stock,  one  held  by  H.  A.  Clement 
and  the  other  by  R.  M.  Clement;  that  the  shares  of  stock  were  of  the 
face  value  of  $100  each ;  that  H.  A.  Clement  was  the  cashier  of  said  bank, 
and  on  the  death  of  S.  E.  Clement  continued  as  such  and  took  control 
of  its  business,  books,  moneys,  notes,  accounts  and  deposits;  that  the 
volume  of  business  transacted  by  said  bank  aggregated  about  $250,000 
annually,  with  deposits  ranging  from  $85,000  in  the  spring  of  the  year 
to  $150,000  in  the  fall  season;  that  said  bank  was  not  indebted  and  was 
in  good  financial  standing  with  other  banks;  that  the  said  H.  A. 
Clement,  while  cashier  of  said  bank  in  1898,  conspired  with  one  R.  P. 
Scott  to  get  the  actual  control  of  all  its  property,  rights  and  franchises 
and  its  business,  deposits  and  good  will  of  said  bank,  amounting  to  a 
large  sum  of  money,  the  amount  of  which  is  unknown  to  this  defendant; 
that  the  business  and  charter  rights  and  good  will  of  said  bank  was 
reasonably  worth  $25,000;  that  H.  A.  Clement  did  take  actual  control 
of  said  bank,  its  business  and  property,  and  he  and  the  said  R.  F.  Scott, 
promoted  and  organized  the  Paris  National  Bank  about  May,  1898, 
which  Paris  National  Bank  immediately  went  into  the  banking  business 
in  the  Paris  Exchange  Bank  building  with  its  furniture,  fixtures,  vaults, 
etc.,  and  succeeded  to  the  business  of  the  Paris  Exchange  Bank,  which 
said  last  named  bank  had  done  no  business  since;  that  said  H.  A.  Clem- 
ent became  cashier  of  said  Paris  National  Bank. 

"This  defendant  further  alleges  that  there  was  a  large  sum  of  money, 
notes  and  other  evidences  of  debt  in  the  vault  of  the  Paris  Exchange 
Bank  at  the  time  of  the  organization  of  the  Paris  National  Bank,  as 
defendant  verily  believes,  and  that  said  H.  A.  Clement  had  possession 
of  the  same  as  cashier  and  as  agent  of  R.  C.  Clement,  which  sum  has 
not  been  inventoried  by  plaintiffs.  Defendant  alleges  that  plaintiff  H. 
A.  Clement  has  continually  had  possession  of  all  the  books,  notes,  ac- 
counts, etc.,  of  the  Paris  Exchange  Bank  since  the  time  of  the  deatti  of 
S.  E.  Clement  to  the  present  time,  and  that  he  surreptitiously  and 
fraudulently  removed  them  from  the  bank  vaults  of  said  Paris  Exchange 
Bank  and  now  has  them  secreted  in  his  possession  and  under  his  control 
at  some  place  not  known  to  this  defendant,  and  that  this  defendant  has 
often  demanded  of  said  plaintiff  that  he  be  allowed  to  examine  said 
books,  as  he  had  a  right  to  do  so,  that  he  migiit  ascertain  his  interest, 
if  any,  as  shown  by  said  books.  That  it  is  necessary  that  all  the  books 
and  papers  relating  to  the  Paris  Exchange  Bank  be  piloduced  in  this 
court  for  inspection  and  examination  before  the  true  status  of  the  estate 
of  R.  C.  Clement  can  be  determined;  as  further  inducement  this  de- 
fendant alleges  that  on  the  organization  of  the  Paris  National  Bank, 
which  succeeded  to  the  business  of  the  Paris  Exchange  Bank,  that  plain- 
tiff H.  A.  Clement  became  the  owner  of  385  shares  of  its  capital  stock 
of  the  face  value  of  $100  per  share,  and  that  Mrs.  R.  C.  Clement,  al- 
though the  owner  of  498-500  of  the  stock  of  the  Paris  Exchange  Bank, 
had  no  stock  in  said  Paris  National  Bank." 

He  prayed  as  prayed  by  his  co-defendants  in  their  answer  and  cross 
bill,  that  H.  A.  Clement  be  required  to  bring  into  court  for  inspection 
all  books,  papers  and  documents  relating  to  the  business  of  the  Paris 
Exchange  Bank,  for  partition  and  for  general  and  special  relief. 

The  judgment  of  the  court  in  said  cause  recites,  among  other  things. 
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the  following;  .  "September  13,  1904.  On  this  day  this  cause  coming 
on  for  trial,  came  the  parties  by  their  attorneys  and  announced  ready 
for  trial,  and  demand  having  been  made,  there  came  a  jury  of  twelve 
good  and  lawful  men,  to  wit :  G.  B.  Bolton  and  eleven  others,  who  were 
duly  selected,  empaneled  and  sworn  to  try  this  cause ;  and  the  pleadings 
of  the  pariiies,  consisting  of  the  plaintiff's  petition  and  the  various 
answers  and  cross  bills  of  the  defendants  and  plaintiff's  replications 
thereto  having  been  heard  hy  the  jury,  and  after  hearing  the  evidence, 
argument  of  counsel,  and  having  received  the  charge  of  the  court;,  the 
jury  retired  to  consider  of  their  verdict,  and  after  due  deliberation  re- 
turned into  open  court  the  following  verdict,  to  wit:  TVe,  the  jury  find 
for  the  plaintiffs.  G.  B.  Bolton,  Foreman.'  It  is  therefore  ordered, 
adjudged  and  decreed  by  the  court  that  the  property  described  in  plain- 
tiif's  petition  be  partitioned  among  the  parties  hereto  in  equal  portions 
as  provided  in  the  will  of  R.  C.  Clement." 

Then  follows  in  said  judgment  a  description  of  all  the  property  of 
every  kind  to  be  divided  and  distributed ;  and  the  appointment  of  »John 
S.  Stone,  special  commissioner,  to  sell  the  property,  etc.,  and  pay  the 
money  into  court,  to  be  paid  to  the  five  legatees;  and  in  said  judgment 
is  contained  the  following :  'It  is  further  ordered,  adjudged  and  decreed 
by  the  court  that  defendants  Lucy  I.  Rush  and  Mary  E.  Clement  take 
nothing  by  reason  of  the  cross  bill  filed  in  this  cause  by  them  against 
Henry  A.  Clement,  and  that  the  defendant  W.  R.  Clement  take  nothing 
by  reason  of  the  cross  bill  filed  in  this  cause  by  him  against  the  plain- 
tiffs Henry  A.  Clement  and  R.  M.  Clement." 

The  effect  of  the  foregoing  allegationfi  in  the  cross  bill  was  to  make 
H.  A.  Clement  account  for  all  the  assets  of  the  estate  of  Mrs.  R.  C. 
Clement,  which  included  everything  for  which  the  plaintiff  in  this 
action  seeks  to  recover.  The  court  had  jurisdiction  to  inquire  into  all 
the  matters  alleged  and  determine  whether  or  not  H.  A.  Clement  was 
withholding  from  the  other  heirs  any  of  the  property  of  said  estate,  or 
indebted  to  it  in  any  way.  Had  the  court  determined  the  matters  against 
H.  A.  Clement  it  would  have  affected  him  individually,  for  a  judgment 
against  an  executor  in  such  capacity  affects  the  estate,  while  a  judgment 
against  him  for  mismanagement,  etc.,  affects  him  individually.  Had  a 
judgment  gone  against  H.  A.  Clement  in  that  suit  and  he  made  to  ac- 
count for  the  matters  there  claimed,  can  it  be  said  he  would  be  subject 
to  respond  in  this  litigation?  We  think  not.  Then  how  can  it  be  said 
as  he  won  in  that  suit,  that  he  ought  to  respond  fo  plaintiff's  demand  in 
this  suit,  which  is  for  the  identical  thing? 

It  is  a  fundamental  principle  of  the  law  that  when  a  matter  has  been 
once  properly  adjudicated  between  parties,  such  adjudication  is  a  bar 
to  another  adjudication  between  the  same  parties  or  their  privies.  But 
it  is  said  that  R.  F.  Scott  was  not  a  party  to  that  proceeding.  While 
that  is  true,  yet  the  conversion  charged  in  both  suits  was  joint  as  to 
both  H.  A.  Clement  and  R.  F.  Scott?  H.  A.  Clement  having  won  the 
judgment  can  it  be  interposed  as  a  bar  in  this  suit,  insofar  at  least,  as  it 
affects  him?  In  this  suit  the  evidence  fails  to  show  that  Scott  ever 
converted  any  of  the  estate  of  R.  C.  Clement,  or  was  in  any  way  con- 
nected therewith. 

The  record  showing  that  the  matters  involved  in  this  suit  had  been 
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previously  adjudicated,  there  was  no  error  in  the  court  admitting  said 
evidence. 

We  are  also  of  the  opinion  that  the  court  was  authorized  to  instruct 
a  verdict  on  the  ground  of  plaintiff's  claim  being  barred  by  the  two 
years'  statute  of  limitation.  More  than  four  years  elapsed  from  the 
date  of  the  conversion,  as  alleged,  until  Mrs.  R.  C.  Clement  died  and 
there  is  not  a  particle  of  proof  to  show  that  limitation  did  not  run  in 
favor  of  B.  F.  Scott.  It  is  alleged  that  the  conversion  was  made  without 
the  knowledge  or  consent  of  Mrs.  Clement,  but  there  is  no  proof  in  the 
record  that  Scott  was  a  party  to  the  conversion.  Nor  is  there  any  proof 
that  Mrs.  Clement  did  not  know  or  consent  to  the  manner  and  use  that 
H.  A.  Clement  made  of  the  property.  Plaintiff  is  in  no  better  attitude 
than  his  mother  would  be,  arid  if  there  was  a  conversion  there  should 
be  proof  of  some  excuse  why  the  fraud  was  not  sooner  discovered  in 
order  to  prevent  the  statute  from  running.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Barber  Asphalt  Paving  Company  v.  T.  F.  Loughlin. 

Decided  December  22,  1906. 

1.— Contract — ^Tlme  When  Essence  of. 

Where,  in  a  suit  upon  a  paving  contract,  it  appeared  that  the  defendant 
had  repeatedly  refused  to  sign  said  contract  until  a  stipulation  was  inserted 
that  the  work  was  to  be  finished  within  a  certain  time;  that  the  paving  was  to 
be  done  upon  a  public  street,  and  the  money  promised  by  defendant  was  in  the 
nature  of  a  donation,  time  was  of  the  essence  of  the  contract,  and  a  failure  to 
complete  the  work  within  the  time  stipulated  forfeited  the  plaintifTs  right  to 
the  money. 

2. — Same — Quantum  Meruit. 

In  a  suit  strictly  upon  a  contract,  and  the  contract  alone,  evidence  to  prove 
quantum  meruit  is  properly  excluded.  The  paving,  being  upon  a  public  street, 
was  of  no  greater  benefit  to  defendant  than  to  olher  property  owners  in  that 
vicinity  and  hence  would  not  support  a  plea  of  quantum  meruit. 

Appeal  from  the  County  Court  of  Dallas  County.  Tried  below  before 
Hon.  Hiram  P.  Liveley. 

Cecil  L.  Simpson,  for  appellant. 

Wendel  Spence,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — The  plaintiff  below,  appellant 
here,  sued  T.  F.  Loughlin,  defendant,  and  alleged  that  on  the  first  of 
October,  1902,  defendant  entered  into  the  contract  with  plaintiff,  set  out 
in  haec  verba  as  follows: 

'T)allas,  Texas,  July  17,  1902. 
I,  we  or  either  of  us  hereby  agree  to  pay  to  the  Barber  Asphalt  Pav- 
ing Company,  the  sum  of  $4.08  per  front  foot  for  the  property  owned 
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by  T.  F.  Loughlin,  known  as  Comer  Commerce  and  Ervay  Streets, 
Dallas,  Texas,  estimated  at  75  front  feet,  payable  at  Dallas,  Texas,  when 
a  firstrclass  asphalt  pavement  is  completed  by  said  paving  company  in 
front  of  said  property  between  the  street  railway  rails  and  tracks  and 
two  feet  on  each  side  and  from  the  curb  abutting  said  property  to  the 
street  railway  tracks.  In  case  any  part  of  the  cost  of  said  pavement 
shall  be  paid  for  by  a  fund  to  be  contributed  by  the  Northern  Texas 
Traction  Company,  in  that  event  I  shall  have  credit  on  this  subscription 
for  my  pro  rata  of  such  fund,  provided  the  street  railway  company  put 
down  the  rail  adopted  by  the  property  owners  committee  and  work  to 
be  finished  in  four  months. 

(Signed)  T.  ¥.  Loughlin. 
Not  negotiable."     (Across  face  of  note.) 

Plaintiff  alleged  that  it  fully  complied  with  its  contract;  that  the 
said  amount  of  its  contract  or  note  became  due  to  plaintiff  by  defend- 
ant; that  defendant  became  entitled  to  a  credit  in  a  certain  amount  paid 
for  the  paving  of  Commerce  Street  by  the  railway  company.  It  averred 
that  defendant  received  the  benefits  accruing  to  him  under  the  contract, 
and  averred  that  defendant  became  thus  liable  to  pay  the  plaintiff  the  sum 
of  $261.85. 

The  defendant  filed  a  general  and  special  demurrer,  to  this  pleading, 
specially  excepting  to  the  pleading,  because  (1)  there  is  no  sufficient 
allegations  that  plaintiff  had  authority  to  maintain  the  suit  as  a  foreign 
corporation;  (2)  that  it  was  not  sufficiently  alleged  that  the  contract 
sued  upon  was  performed  by  the  plaintiff  and  that  the  provisions  of  the 
contract  had  been  fulfilled;  (3)  defendant  specially  excepted  to  all  that 
part  of  said  pleading  wherein  plaintiff  averred  that  it  had  fully  com- 
plied with  its  contract,  and  that  the  defendant  had  in  all  things  re- 
ceived the  benefits  accruing  to  him  under  the  contract,  etc.;  because 
these  are  but  conclusions  of  the  pleader,  and  there  are  no  allegations  to 
show  that  plaintiff  is  entitled  to  maintain  the  suit  because  of  the  con- 
tract having  been  performed  by  plaintiff  and  its  provisions  fulfilled; 
nor  are  the  alleged  benefits  to  the  defendant  specified  or  in  anywise 
stated  or  valued.  These  demurrers  were  bv  the  court  sustained.  Where- 
upon,  the  plaintiff,  under  leave  of  court,  filed  its  trial  amendment,  set- 
ting up  sufficiently  its  permit  to  do  business  in  Texas  as  a  foreign  cor- 
poration, in  which  the  plaintiff  averred  that  it  had  constructed  the  as- 
phalt pavement  in  front  of  defendant's  property  to  the  extent  of  75 
feet  front,  and  between  the  street  railway  rails,  and  two  feet  on  each 
side,  and  from  the  curb  abutting  the  property  to  the  railway  track.  That 
the  railway  company  put  down  the  rails  specified  in  the  contract,  and 
that  plaintiff  finished  all  of  said  work  of  constructing  said  pavement 
within  the  time  provided  for  in  said  contract.  The  defendant  did  not 
further  urge  his  demurrers  to  the  pleading  as  amended,  and  upon  these 
issues  joined,  the  trial  was  had  before  the  judge  without  a  jury,  re- 
sulting in  a  judgment  that  plaintiff  take  nothing  against  the  defendant. 
Plaintiff  perfected  an  appeal.  The  correctness  of  the  judgment  depends 
on  the  construction  to  be  put  on  the  contract  sued  on.  The  first  in- 
quiry that  suggests  itself  in  construing  the  contract  is,  was  the  stipu- 
lation in  the  contract  providing  that  the  work  was  to  be  finished  in 
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four  months  of  the  essence  of  the  contract?  The  undisputed  evidence 
shows  that  the  appellee  had  been  solicited  by  the  agents  of  appellant, 
repeatedly,  to  sign  the  printed  contract  and  that  he  refused.  He  finally 
consented  to  sign  the  contract,  provided  a  stipulation  was  inserted  that 
the  work  was  to  be  finished  in  four  months.  This  was  agreed  to  and 
the  clause  was  inserted  in  writing.  The  balance  of  the  contract,  except 
the  date,  the  number  of  feet  owned  by  appellee  abutting  upon  the  street 
and  amount  to  be  paid  per  front  foot  was  in  print.  Then  acroes  the 
face  of  the  contract  was  written  "not  negotiable."  Thus,  it  seems  that 
the  intention  on  the  part  of  appellee  at  the  time  of  the  execution  of  the 
contract  was  that  the  amount  named  therein  to  be  paid,  was  made 
dependent  upon  the  finishing  of  the  work  within  four  months.  The  con- 
tract did  not  evidence  an  absolute  promise  to  pay  the  amount  therein 
stipulated,  but  was  a  conditional  promise  to  pay  that  amount,  pro- 
vided the  work  was  finished  within  four  months.  It  is  conceded  the 
work  was  not  completed  within  four  months  from  the  date  of  the  con- 
tract. The  pavement  was  constructed  under  a  contract  between  the 
appellant  and  the  city  of  Dallas,  and  was  not  a  matter  in  which  the 
property  owner  had  any  property  right.  The  city  has  control  over  its 
streets.  The  interest  of  the  property  owner  in  the  work  of  pavement 
was  indirect  and  did  not  entitle  him  to  make  any  demand  upon  the 
paving  company  whatever.  His  contract  to  pay  a  certain  sum  in  aid 
of  the  work,  on  condition  that  the  work  was  completed  within  a  specified 
time,  was  purely  voluntary,  and  only  became  binding  upon  him  upon 
performance  of  the  condition  imposed  by  him  in  the  contract.  (Garri- 
son V.  Cook,  96  Texas,  228;  Bes  Line  Construction  Co.  v.  Wood,  84 
S.  W.  Rep.,  378;  Cincinnati,  etc.,  Ry.  Co.  v.  Bensley,  19  Law  Sep.  Ann., 
796;  Persinger  v.  Bevill,  12  So.  Rep.,  366;  West  Virginia,  etc.,  Co.  v. 
Harrison  Countv  Court,  34  S.  E.  Rep.,  786;  Stephanv  v.  Castan,  168 
111.,  59;  Memphis,  K..&  C.  Ry.  Co.  v.  Thompson,  24  Kan.,  125.)  We 
hold  that  time  was  of  the  essence  of  the  contract. 

Appellant  contends  that  if  the  time  stipulated  in  the  contract  be 
construed  as  of  its  essence,  then  the  contract  contemplates  that  the  four 
months  should  be  calculated  from  the  time  the  work  was  begun  and 
not  from  the  date  of  the  contract;  and  it  insists  the  work  was  com- 
pleted within  four  months  from  the  time  the  work  was  begun.  There 
is  nothing  in  the  evidence  tending  to  show  that  the  parties,  at  the  time 
of  making  the  contract,  had  in  mind,  or  considered  the  time  within 
which  the  work  was  to  begin,  as  the  time  from  which  the  four  months 
should  be  calculated.  Looking  to  the  written  contract,  and  the  cir- 
cumstances under  which  it  was  executed,  we  think  it  clear  that  the  par- 
ties contemplated  the  work  was  to  be  finished  within  four  months  from 
its  date.     This  was  the  only  time  that  they  had  in  mind  at  that  time. 

The  plaintiff  ofl'ered  to  prove  upon  the  trial  that  defendant's  prop- 
ertv  was  enhanced  in  value  bv  the  construction  of  the  pavement  in 
front  of  his  property,  that  he  raised  the  rent  on  account  of  the  pave- 
ment, and  that  he  received  benefits  on  account  of  the  pavement.  The 
action  of  the  court  in  excluding  this  evidence  is  assigned  as  error.  The 
suit  was  strictly  upon  the  contract,  there  being  no  pleading  seeking  a 
recovery  upon  a  quantum  meruit.  The  appellant  seems  to  concede 
that,  as  appellee  had  no  property  rights  in,  and  did  not  have  control 
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over  the  street,  it  could  not  recover  upon  a  quantum  meruit  under  the 
decision  in  the  case  of  Railway  Company  v.  Bensley,  supra. 

Was  the  evidence  admissible  in  a  suit  to  recover  upon  the  contract? 
The  appellant  contends  that  the  evidence  was  admissible  as  tending  to 
show  that  the  time  of  the  completion  of  the  pavement  was  not  of  the 
essence  of  the  contract,  and  that  the  conditions  in  the  contract  had  been 
waived  by  appellee  and  that  he  had  accepted  the  benefits  accruing  to 
him  by  reason  of  said  contract.  As  stated,  the  suit  was  based  strictly 
upon  the  contract.  The  appellant  alleged  in  its  petition  that  it  *Tiad 
finished  all  of  said  work  of  constructing  said  pavement  within  the  time 
provided  for  in  said  contract."  There  was  no  error  in  excluding  the 
evidence.  It  did  not  tend  to  show  that  time  was  not  of  the  essence  of 
the  contract.  The  making  of  the  contract  was  a  voluntary  act  upon  the 
part  of  appellee  and  he  had  the  right  to  stipulate  the  conditions  upon 
which  he  would  pay  the  amount  therein  named.  Nor  did  the  evidence 
tend  to  show  that  the  condition  had  been  waived.  The  pavement  was 
constructed  in  a  public  street  over  which  appellee  had  no  control,  and 
if  it  be  true  that  he  was  benefited  by  the  construction  of  the  pavement, 
this  fact  in  view  of  the  contract  was  immaterial.  The  appellee  has  not 
appropriated  any  of  the  labor  or  materials  belonging  to  the  appellant. 
If  he  has  received  benefits  in  the  construction  of  the  pavement,  he  has 
no  more  so  than  other  property  owners  in  the  immediate  neighborhood. 
(Bail way  Co.  v.  Thompson,  supra;  Railway  Co.  v.  Bensley,  supra.) 

We  conclude  there  is  no  error  in  the  judgment,  and  the  same  is 
aflBrmed. 

Affirmed. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  James 

W.  Craig. 

Decided  December  22,  1906. 

1. — ^Personal  Injnxies — Eelease  of  Claim — ^Avoidance. 

In  a  suit  for  personal  injuries  the  defendant  plead  a  release  in  writing  of 
all  claim  for  damages;  the  plaintiff  testified  in  substance  that  he  did  not  re- 
member signing  the  release — that  it  was  not  read  over  to  him,  nor  did  he  read 
it.  The  court  charged  the  jury  that  if  the  agent  of  the  defendant,  who  procured 
the  execution  of  the  release,  as  an  inducement  to  plaintiff  to  sign  the  same, 
fraudulently  concealed  from  plaintiff  the  contents  of  the  same,  without  dis- 
closing the  contents  of  said  instrument,  and  plaintiff  was  ignorant  of  the  con- 
tents, etc.,  that  the  plaintiff  could  recover.  Held,  the  charge  was  not  war- 
ranted by  the  evidence.  The  mere  concealment  of  the  contents  of  the  instrument 
could  not  have  induced  the  plaintiff  to  sign  the  same,  there  being  no  evidence 
that  said  agent  fraudulently  concealed  the  contents,  or  in  any  manner  prevented 
plaintiff  from  learning  the  contents. 

2. — ^Written  Release — Ignorance  of  Contents. 

The  mere  ignorance  of  a  party  as  to  the  contents  of  a  written  instrument 
will  not  avoid  it.  There  must  be  fraud,  accident  or  mistake  in  its  execution, 
and  the  party  seeking  to  avoid  it  must  appear  to  be  free  from  negligence. 

8. — ^Reasonable  Value  of  Serrlces — ^Xncompetent  Testimony. 

It  was  error  to  permit  a  witness,  who  had  never  practiced  medicine  or 
surgery,  and  whose  only  qualification  as  an  expert  was  that  he  had  paid  some 
doctor's  bills  and  two  surgical  bills,  to  testify  as  to  the  reasonable  value  of 
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medical  services.     A  witness  on  this  subject  need  not  be  a  physician,  but  he 
must  be  in  some  way  sufficiently  informed. 

4. — ^Xental  Capacity — Issue— Special  Charge. 

Where  the  only  issue  raised  by  the  evidence  was  as  to  the  mental  capacity 
of  the  plaintiff  to  execute  the  release  in  question,  it  was  error  to  refuse  a  special 
charge  submitting  such  issue. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below  be- 
fore Hon.  J.  M.  Pearson. 

T.  S,  MUler  and  Smith  &  Wall,  for  appellant. — The  charge  is  erron- 
eous in  that  it,  in  effect,  instructs  the  jury  that  the  release  could  be 
avoided  if  appellant's  agents  fraudulently  concealed  from  appellee  ihe 
contents  of  the  same  and  appellee  signed  the  same  without  knowing  ihe 
contents  thereof,  regardless  of  whether,  under  all  the  drcumstanoeB, 
appellee  was  guilty  of  negligence  or  inattention  in  signing  the  instru- 
ment  without  reading  or  having  the  same  read  to  him.  Williams  v. 
Band,  9  Texas  Civ.  App.,  635;  Bobertson  v.  Smith,  11  Texas,  217;" 
Eailway  v.  Burke,  1  White  &  W.  Civ.,  946 ;  Coughran  v.  Alderete,  2G 
S.  W.  Bep.,  Ill;  Mitchell  v.  Zimmerman,  4  Texas,  81. 

Fraud  being  submitted  as  an  issue  in  this  case,  some  charge,  showing 
what  would  constitute  such  fraud  as  would  avoid  the  release,  should 
have  been  given  bv  the  court.  Flack  v.  Neill,  22  Texas,  256;  Bead  v. 
Chambers,  45  S.  W.  Bep.,  742. 

L.  Frank  Ottoby  and  Stewart  &  Templeton,  for  appellee. — The  wit- 
ness Craig  was  qualified  to  testify  as  to  the  value  of  tiie  physician's  and 
surgeon's  services  to  his  father,  and  the  court  did  not  err  in  admitting 
his  testimony  upon  this  issue.  Houston,  E.  &  W.  T.  By.  Co.  v.  Char- 
waine,  71  S.  W.  Bep.,  403 ;  Gonzales  College  v.  McHugh,  21  Texas,  257 ; 
Nations  v.  Love,  26  S.  W.  Bep.,  232 ;  Carroll  v.  Weldi,  26  Texas,  149 ; 
17  Cyc,  pp.  121,  122 ;  International  &  G.  N,  By.  Co.  v.  Klaus,  64  Texas, 
293 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Dunman,  85  Texas,  181 ;  2  Jones  Evi- 
dence, sees.  365,  370. 

Fraud,  like  any  other  fact,  may  be  proven  by  circumstantial  evidence. 
Chicago,  B.  I.  &  P.  v.  Cain,  84  S.  W.  Bep.,  685;  International  &  G.  N". 
By.  Co.  V.  Harris,  65  S.  W:  Bep.,  887;  International  &  G.  N".  By.  Co. 
V.  Shuford,  81  S.  W.  Bep.,  1194-1196;  Wintz  v.  Morrison,  17  Texas, 
383,  384;  Johnson  v.  Gulf,  C.  &  S.  F.  By.  Co.,  81  S.  W.  Bep.,  1198. 

BAHsTEY,  Chief  Justice. — This  is  a  suit  by  appellee  against  appel- 
lant to  recover  damages  for  personal  injuries  claimed  to  have  been  re- 
ceived while  a  passenger  on  one  of  appellant's  passenger  trains,  occa- 
sioned by  the  negligence  of  appellant's  servants  in  allowing  the  train 
on  which  he  was  a  passenger  to  collide  with  an  engiae  in  its  yard  at 
Denison. 

Appellant  answered  by  general  denial,  and  specially  pleaded  a  writ- 
ten release  by  appellee  for  a  valuable  consideration,  discharging  appel- 
lant from  any  liability  therefor. 

Appellee  filed  a  supplemental  petition,  denying  the  settlement  and 
release,  and  that  if  such  was  executed  he  was  induced  by  the  fraudulent 
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repreeentations  of  appellant'a  agents,  at  a  time  when  he  was  dazed 
and  in  a  semi-conscious  condition,  and  was  suffering  greatly  in  mind  and 
body,  was  not  mentally  competent,  and  did  not  know  the  extent  of  his 
injuries;  also  that  the  release  was  without  consideration,  ai^  tendered 
into  court  the  check  given  in  such  settlement. 

Appellant  filed  a  supplemental  answer,  denying  any  fraud,  misrepre- 
sentation and  concealment,  and  pleaded  acquiescence  in,  ratification  of 
and  failure  to  repudiate  the  settlement  after  full  knowledge. 

A  trial  resulted  in  a  verdict  and  judgment  for  appellee  and  the  rail- 
way company  appeals. 

On  a  trial  it  was  admitted  by  appellant  that  if  appellee  received  in- 
juries in  the  collision,  he  would  have  a  right  of  recovery,  unless  pre- 
cluded by  the  settlement  and  release  pleaded  by  appellant,  and  the  case 
was  submitted  to  the  jury  on  this  theory. 

The  third  paragraph  of  the  court's  charge  reads  as  follows:  "Or,  if 
you  believe  from  the  evidence  that  plaintiff  signed  the  release,  and  you 
further  believe  from  the  evidence  that  the  agent  or  agents  of  the  de- 
fendant who  procured  from  him  the  execution  of  said  release  and  receipt^ 
as  an  inducement  to  him  to  sign  the  same,  fraudulently  concealed  from 
him  the  contents  of  said  instrument  or  instruments  which  he  was  re- 
quested to  sign  and  which  he  did  sign,  and  if  such  person  or  persons 
then  and  there  without  discloising  to  him  what  such  papers  were  and 
that  plaintiff  was  then  and  there  ignorant  of  the  contents  of  said  papers 
at  the  time  he  signed  them;  or,  if  you  find  and  believe  from  the  evidence 
that  at  the  time  he  did  execute  the  same  plaintiff  was  sick  and  suffering 
and  WBB  in  a  dazed  or  semi-conBcions  condition,  and  you  further  believe 
from  the  evidence  that  by  reason  of  said  condition,  if  you  find  same 
existed,  plaintiff  did  not  have  sufficient  mental  capacity  to  know  and 
understand  the  nature  and  consequence  of  the  act  which  he  was  doing, 
then  in  either  of  the  events  above  enumerated,  you  are  instructed  that 
said  release,  if  you  should  find  the  same  was  signed  by  the  plaintiff, 
would  not  be  binding  on  him,  and  you  will  determine  the  issues  between 
the  plaintiff  and  defendant  under  the  succeeding  paragraphs  of  this 
charge."  That  part  of  the  charge  which  instructs  the  jury  that  if  the 
agents  of  defendant  procured  the  execution  of  the  release  and  receipt, 
as  an  inducement  to  him  to  sign  the  same,  fraudulently  concealed  from 
him  the  contents  of  said  instruments,  without  disclosing  the  contents  of 
said  instruments,  and  plaintiff  was  ignorant  of  the  contents,  etc.,  he 
could  recover,  is  complained  of  by  the  appellant,  the  contention  being 
that  such  was  not  warranted  by  the  evidence. 

We  think  this  contention  should  be  sustained.  The  mere  conceal- 
ment of  the  contents  of  the  instrument  could  not  have  operated  as  an 
inducement  for  him  to  sign  the  release,  and  the  evidence  fails  to  show 
that  said  agents  fraudulently  concealed  the  contents  or  prevented  plain- 
tiff from  reading  the  same  by  making  any  false  statement  or  doing  any 
act  that  induced  plaintiff  to  sign  said  instrument  without  knowing  the 
contents  thereof.  The  testimony  of  plaintiff  in  reference  to  the  signing 
of  said  release  is  in  effect  that  he  does  not  remember  signing  said  release 
and  that  it  was  not  read  over  to  him,  nor  did  he  read  it.  He  states 
that  by  reason  of  the  injury  he  was  shocked  and  dazed  and  not  mentally 
in  a  condition  to  understand  what  he  was  doing.    This  mental  condition. 
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if  it  existed,  was  sufficient  for  plaintiff  to  avoid  the  release.  The  evi- 
dence indicates  that  appellant's  agents  were  anxious  to  secure  a  settle- 
ment and  release  from  plaintiff,  and  while  it  is  true  fraud  may  be  shown 
by  circumstances,  the  circumstances,  as  shown  by  the  evidence  in  this 
case,  are  not  of  such  probative  force  as  to  have  warranted  the  court  in 
submitting  the  question  of  fraudulent  concealment  on  the  part  of  de- 
fendant's agents. 

The  cases  cited  by  appellee  to  sustain  this  paragraph  of  the  court's 
charge  are  based  upon  evidence  of  false  representations  and  statement 
made  which  the  court  held  were  sufficient  for  the  jury  to  determine 
whether  or  not  such  representations  induced  the  signing  of  the  release. 
The  evidence  being  different  here  said  cases  do  not  govern. 

In  the  sixth  paragraph  of  its  charge  the  court  instructed  the  jury  that 
the  burden  of  proof  was  on  plaintiff  to  show  by  a  preponderance  of  the 
evidence,  "if  you  find  he  executed  the  release  in  question,  that  at  the 
time  he  did  so,  he  was  ignorant  of  the  contents,  or  that  he  was  in  such 
a  mental  condition  at  the  time  that  he  did  not  know  or  understand  what 
he  was  doing."  It  is  complained  that  this  charge  is  erroneous  in  that  it 
tells  the  jury  that  the  release  could  be  avoided  by  showing  that  plaintiff 
"was  ignorant  of  the  contents  of  it"  (release).  This  was  calculated  to 
impress  the  jury  that  ignorance  alone  of  the  contents  of  the  instrument 
at  the  time  of  signing  it  was  sufficient  to  avoid  it.  The  mere  ignorance 
of  a  party  as  to  the  contents  of  an  instrument  will  not  avoid  it.  There 
must  be  fraud,  accident  or  mistake  in  its  execution,  and  the  one  seeking 
to  avoid  it  must  appear  to  be  free  from  negligence  in  the  matter.  (Wil- 
liams V.  Rand,  9  Texas  Civ.  App.,  631.) 

We  are  of  the  opinion  that  the  court  erred  in  admitting  the  testimony 
of  Alonzo  C.  Craig  as  to  the  reasonable  value  of  services  rendered  by 
physicians  and  surgeons  to  the  plaintiff,  as  he  was  not  shown  to  be 
qualified  to  speak  on  the  subject.  He  was  a  plasterer  by  trade,  had 
never  practiced  medicine  or  surgery.  Had  paid  some  doctor's  bills  and 
two  surgical  bills.  The  payment  of  these  bills  is  what  he  based  his  opin- 
ion on.  When  asked,  "You  don't  know  whether  the  charges  were  rea- 
sonable or  not?"  he  answered,  "Oh,  I  don't  know;  it  seems  to  be  cus- 
tomary." This  we  think  shows  that  the  witness  was  not  sufficientlv  in- 
formed  on  this  matter  as  to  make  him  an  expert.  We  do  not  wish  to 
be  understood  as  holding  that  it  was  necessary  for  him  to  be  a  surgeon 
or  physician  to  make  him  competent  to  testify,  but  he  must  be  suffi- 
ciently informed  as  to  the  reasonable  value  of  such  services  to  be  quali- 
fied to  testify  thereto.  This  is  said  in  view  of  another  trial,  as  the  judg- 
ment would  be  reformed  by  eliminating  the  amount  of  physicians' 
fees,  were  the  admission  of  this  testimony  the  only  error. 

The  court  erred  in  refusing  to  give  the  following  special  charge,  asked 
by  appellant,  to  wit :  "In  this  case  you  are  instructed  that  as  a  defense 
defendant  pleads  a  settlement  and  release  made  with  the  plaintiff  and 
in  avoidance  of  such  settlement  and  release  the  plaintiff  claims  that 
when  such  settlement  was  made  and  such  release  executed  he  did  not  have 
the  mental  capacity  to  do  such  things,  and  you  are  instructed  to  return 
a  verdict  for  the  defendant  unless  vou  believe  from  the  evidence  that  at 
the  time  plaintiff  made  such  settlement  and  executed  such  release  he 
was  mentally  incapable  of  understanding  the  nature  and  effect  of  such 
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settlement  and  release."  This  charge  embraces  the  only  issue  raised 
by  the  evidence  and  it  should  have  been  given. 

We  have  considered  the  other  assignments  presented,  but  do  not 
think  them  well  taken. 

For  the  errors  stated  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


City  op  Paris  v.  George  Cabiness. 

Deeided  December  22,  1906. 

1. — City  Polioeman — Suit  for  Salary — ^Limitation. 

In  a  suit  by  a  discharged  policeman  to  recover  the  salary  attached  to  the 
office,  where  the  evidence  showed  that  the  salary  was  not  due  until  the  end  of 
each  month,  limitation  did  not  begin  to  run  against  each  month's  salaiy  until  the 
end  of  the  month. 

2. — ^Exception  to  Pleading^ — ^Amended  Pleadinsr — ^Assisniment  of  Error — ^Aban- 
doned Pleading. 

Where  a  demurrer  is  sustained  to  portions  of  an  answer,  to  which  ruling 
of  the  court  the  defendant  duly  excepted,  and  afterwards  filed  an  amended  an- 
swer omitting  such  portions  of  the  original  answer  as  were  stricken  out  on  de- 
murrer, the  defendant  is  not  thereby  precluded  from  assigning  error  upon  the 
action  of  the  court  in  sustaining  the  demurrer. 

3. — ^Provision  of  City  Charter — Self-Executing. 

The  provision  of  a  city  charter  conferring  upon  its  council  the  authority 
"to  appoint  watchmen  and  policemen  and  prescribe  their  duties  and  powers  and 
compensation,''  is  self-executing,  and  requires  no  resolution  or  ordinance  to  make 
it  effective. 

4. — ^Appointment  of  Policeman — ^Irregularities  as  Defense  by  City. 

Irregularities  in  the  appointment  of  a  policeman  can  not  be  taken  advan- 
tage of  by  the  city  in  a  suit  by  such  policeman  for  his  salary,  especially  after  he 
had  been  recognized  in  every  respect  as  such  officer  by  the  city  coimcil. 

6. — Policeman — Eight  to  Dismiss — Stipulation  for — Void. 

A  stipulation  by  a  city  council,  at  the  time  of  his  appointment,  for  the  right 
to  dismiss  a  policeman  at  any  time,  with  or  without  cause,  is  contrary  to  public 
policy,  and  void. 

6. — ^Policeman — Tenure  of  Office. 

In  the  absence  of  any  other  provision  by  law  or  ordinance,  the  appointment 
of  a  policeman  by  a  city  council  will  be  held  to  be  for  the  constitutional  term 
of  two  years. 


7. — ^TTnlawfnl  Discharge— Tender  of  Services — ^Evidence. 

When  a  policeman,  duly  appointed  by  the  city  council,  was  discharged  by 
the  chief  of  police  by  an  unlawful  assumption  of  authority,  it  was  not  necessary 
that  said  policeman  should  in  person  notify  the  council  of  his  discharge,  announce 
that  he  was  ready  to  proceed  in  the  performance  of  his  duties  and  demand  pay- 
ment of  his  salary,  when  the  evidence  showed  that  the  council  had  notice  of  his 
discharge  and  ratified  the  acts  of  the  chief  of  police. 


S. — ^Policeman — ^Appointment  as  Constable— Effect. 

A  policeman  who  accepts  an  appointment  as  deputy  constable,  and  duly 
qualifies  as  such,  thereby  abandons  the  office  of  policeman.  The  offices  are  incon- 
sistent. That  the  appointment  as  constable  was  only  for  a  few  days  was  imma- 
terial. 
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9. — Crosf-Assignment — Judgment  Aendered. 

UndiBputed  evidence  considered,  and,  on  dOBs-aBsignment,  judgment  reft- 
dered  for  plaintiff  for  lai^r  amount. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

Edgar  Wright,  for  appellant — The  charter  of  the  city  of  Paris  vesta 
the  power  to  employ  and  discharge  policemen  in  the  city  oouncil,  and 
plaintiffs  petition  does  not  show  that  he  was  dischfurged  by  the  city 
council^  or  that  the  city  marshal^  in  discharging  plaintiff^  was  authorized 
or  directed  or  empowered  to  do  so,  either  by  the  diarter  or  by  the  city 
council,  or  that  the  city  council  ever  ratified  or  adopted  the  action  of 
the  city  marshal  in  discharging  plaintiff.  1^  Am.  and  Eng.  Ency.  of 
Law,  Ist  ed.,  562a. 

Plaintiffs  cause  of  action  accrued  on  the  Ist  day  of  August,  1903, 
and  was  barred  by  the  statute  of  limitation  of  two  years.  Art.  3354, 
Sayles'  Civil  Statutes;  Brown  v.  Galveston  Wharf  Co.,  92  Texas,  620; 
Pitzsimmons  v.  City  of  Brooklyn,  55  Am.  Eep.,  835 ;  Cawthon  v.  Hou»- 
ton,  71  S.  W.  Bep.,  329 ;  McAllen  v.  Ehodes,  65  Texas,  352 ;  State  ▼. 
Owens,  63  Texas,  267;  Honey  v.  Graham,  39  Texas,  11. 

Plaintiff^s  petition  does  not  show  that  after  his  discharge  by  the 
marshal  that  he  ever  advised  the  city  council  of  the  city  of  Paris  of 
his  discharge  or  ever  proffered  his  services  to  said  city  council  of  the 
city  of  Paris  after  his  discharge  or  asked  for  reinstatement,  and  he  is 
not  entitled  to  recover  salary  for  period  when  no  services  were  rendered. 
Smith's  Municipal  Corporations,  sec.  181 ;  Byrnes  v.  St.  Paul,  78  Minn., 
205,  79  Am.  St.  Rep.,  384;  Hagan  v.  Brooklyn,  126  K  Y.,  643;  Phil- 
lips V.  City  of  Boston,  150  Mass.,  491 ;  Bernard  v.  City  of  Hoboken,  27 
K  J.  L.,  413. 

The  answer  of  defendant  presented  a  valid  defense  to  plaintiff's  cause 
of  action  in  that  it  diowed  that  plaintiff  was  not  legally  elected  a  police- 
man of  the  city  of  Paris.  Saunders  v.  Lawrence,  141  Mass.,  380 ;  Law- 
rence V.  Ingersoll,  17  Am.  St.  Rep.,  871;  Jones  v.  Doherty,  56  S.  W. 
Rep.,  596. 

In  order  to  bind  defendant  by  an  act  of  an  officer  without  authority 
from  it,  it  is  necessary  that  the  city  council  of  the  defendant  ratify, 
adopt. or  approve  of  same.  People  v.  Tracy,  54  N".  Y.  S.,  1070;  Bryan 
V.  Page,  51  Texas,  535. 

Dudley  &  Dudley,  for  appellee. — ^The  plaintiffs  petition  alleged  a 
good  cause  of  action,  and  showed  on  its  face  that  it  was  not  barred  by 
limitation.  City  of  Houston  v.  Estes,  9  Texas  Ct.  Rep.,  486 ;  Same  v. 
Lubbock,  Id.,  1020;  City  of  Houston  v.  Albers,  7  Texas  Ct  Rep.,  223; 
Cawthon  v.  City  of  Houston,  6  Texas  Ct,  Rep.,  109 ;  Proctor  v.  Black- 
bum,  4  Texas  Ct.  Rep.,  576. 

TALBOT,  Associate  Justice. — The  appellee,  Cabiness,  sued  appel- 
lant, the  city  of  Paris,  to  recover  the  sum  of  $1,260,  alleged  to  be  a 
balance  due  him  as  salary  for  his  services  as  policeman.  The  allega- 
tions of  the  petition  necessary  to  state,  are:  that,  on  the  27th  day  of 
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April,  1903,  at  a  regular  session  of  appellant's  city  council,  appellee  was 
elected  or  appointed  to  the  ofl&ce  of  policeman  of  said  city;  that  appellee 
took  the  oath  of  office,  qualified  and  entered  upon  the  duties  of  his  office, 
April  28^  1903.  That  prior  to  his  election  or  appointment  appellant's 
city  council  under  the  provisions  of  its  charter,  had  fixed  the  salary  of 
each  policeman  at  sixty  dollars  per  month,  payable  monthly.  That  ap- 
pellee performed  the  duties  of  policeman  under  his  appointment  for 
appellant  from  the  date  of  said  appointment  until  the  1st  day  of 
August^  1903,  when  without  any  fault  on  his  part  or  for  any  legal  cause 
whatever,  and  without  any  charges  having  been  preferred  against  him 
and  without  notice,  hearing  or  trial,  one  G.  M.  Minton,  then  the  city 
marshal  of  appellant,  without  authority  of  law,  discharged  and  dis- 
missed appellee  from  said  office  and  thereafter  persistently  refused  to 
allow  him  to  perform  any  duties  as  police  officer.  That  under  the  con- 
stitution and  laws  of  this  State,  the  tenure  of  appellee's  office  was  two 
years;  that  since  his  attempted  discharge  he  has  continuously  held  him- 
self ready  to  perfonn  any  of  the  duties  of  said  office  and  any  duty  as- 
signed him,  as  such  officer,  but  that  he  has  been  persistently  refused  as- 
signment to  duty,  his  name  stricken  from  the  roll  of  policemen,  and 
although  due,  appellant  has  failed  and  refused  to  pay  his  salary.  It  was 
further  alleged,  in  effect,  that  no  authority  was  vested  in  the  city  marshal 
of  appellant  by  viri;ue  of  his  office  to  discharge  appellee  from  office,  nor 
had  any  such  authority  been  conferred  upon  him  by  the  city  council  of 
appellant,  but  that  such  power  resided  alone  in  said  city  council  and 
had  not,  by  such  council  been  exercised.  .  Defendant,  by  its  original 
answer,  which  is  copied  in  the  transcript,  among  other  things,  alleged 
in  substance  that  appellant  had  never  by  its  city  council,  passed  any 
ordinance  or  resolution  making  effective  the  powers  granted  it  by  cer- 
tain sections  of  its  charter  in  regard  to  the  creation  of  a  police  depart- 
ment or  the  appointment  of  policemen,  nor  had  the  duties  or  term  of 
office  of  such  officers  been  prescribed,  and  that  they  were  subject  to  re- 
moval at  will  and  without  notice.  That  by  virtue  of  the  provisions  of 
its  charter  its  city  council  duly  passed  and  adopted  rules  of  order  for 
its  government  when  in  session,  and  that  in  the  appointment  of  appel- 
lee to  the  office  of  policeman,  the  requirements  of  the  rules  which  had 
been  adopted,  prescribing  the  method  and  procedure  of  making  such 
appointment,  had  not  been  observed.  That  in  consideration  of  his  ap- 
pointment as  policeman  the  plaintiff  contracted  and  agreed  with  the 
city  marshal  and  the  city  council  of  appellant  that  either  the  city  mar- 
shal or  the  said  city  council  might  discharge  appellee  without  notice  and 
with  or  without  cause  at  any  time  either  saw  fit,  and  that  appellee  would 
give  up  said  position  and  surrender  all  claims  to  the  emoluments  of 
same  whenever  notified  by  either  said  marshal  or  appellant's  council 
that  his  services  were  not  desired.  Appellee  demurred  to  the  foregoing 
allegations  in  appellant's  original  answer  and  his  demurrer  was  sustained, 
to  which  ruling  of  the  court  appellant  duly  excepted.  The  record  shows 
that  after  this  action  of  the  court  appellant,  upon  leave  granted,  filed 
a  "second  amended  original  answer"  from  which  the  above  mentioned 
matters  were  omitted,  and  after  a  general  denial  the  following  special 
defenses  were  alleged:  (1)  plea  of  limitation  of  two  years;  (2)  that 
appellee  was  discharged  for  cause,  viz.,     a  failure  to  pay  his  debts; 
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(3)  that  he  voluntarily,  on  the  request  of  the  marshal  of  the  appellant, 
relinquished  or  resigned  his  office  as  policeman  and  received  all  the  salary 
due  him  for  the  time  he  served;  (4)  that  if  appellee  was  ever  legally 
a  policeman  of  appellant,  he  wa«  not  after  July  7,  1904,  for  the  reason 
that  on  that  date  he  was  appointed  to  the  office  of  deputy  constable  of 
Lamar  County,  Texas,  which  office  he  then  and  there  accepted,  qualified 
and  entered  upon  the  discharge  of  its  duties. 

Appellant  in  its  said  second  amended  original  answer  demurred  gen- 
erally and  specially  to  appellee^s  petition.  Its  special  exceptions  were 
to  the  following  effect:  (1)  that  appellee's  petition  showed  on  its  face 
that  if  he  ever  had  any  cause  of  action  against  appellant,  the  same  ac- 
crued on  the  Ist  day  of  August,  1903,  more  than  two  years  prior  to  the 
institution  of  this  suit,  which  was  October  31,  1905,  and  therefore  barred 
by  the  statute  of  limitations;  (2)  that  said  petition  showed  that  appellee 
was  not  discharged  by  appellant's  city  council  or  any  agent  or  olHScer  of 
appellant,  authorized  or  empowered  to  discharge  its  officers  or  employes; 
(3)  that  said  petition  showed  that  if  appellee  was  discharged  he  was  dis- 
charged by  one  G.  M.  Minton,  who  is  alleged  to  be  appellant's  city  mar- 
shal, and  it  is  neither  alleged  that  the  said  Minton  was  authorized  by  ap- 
pellant to  discharge  appellee,  or  that  appellant  knew  of  said  discharge  or 
ratified  the  act  of  said  Minton  in  so  discharging  appellee,  nor  is  it  alleged 
that  appellee  ever  advised  appellant  or  its  council  of  the  act  of  said 
Minton  in  discharging  appellee  or  that  appellee  after  such  discharge 
proffered  his  services  to  appellant  or  its  city  council  as  policeman.  All 
these  demurrers  were  overruled,  except  the  special  exception  relating  to 
the  statute  of  limitations  of  two  years.  This  exception  was  sustained 
as  to  the  salary  claimed  for  the  months  of  August,  September  and  Oc- 
tober, 1903,  but  otherwise  overruled  and  appellant  reserved  its  bill  of 
exceptions.  To  that  portion  of  appellant's  "second  amended  original 
answer,"  alleging  that  appellee  was  discharged  for  failure  to  pay  his 
debts,  and  on  request  of  the  city  marshal  resigned  his  office  of  policeman, 
and  had  accepted  an  appointment  as  deputy  constable  of  Lamar  County, 
Texas,  appellee  demurred  and  his  demurrer  was  sustained,  except  as  to 
that  portion  of  said  answer  setting  up  appellee's  appointment  and  quali- 
fication as  deputy  constable,  to  which  ruling  both  parties  excepted.  The 
case  was  tried  before  a  jury  and  in  obedience  to  a  peremptory  instruc- 
tion given  by  the  court  at  the  close  of  the  evidence,  they  returned  a  ver- 
dict in  favor  of  appellee  for  the  sum  of  $494,  upon  which  judgment  was 
rendered  and  appellant  has  appealed. 

Appellant's  first  and  second  assignments  of  error  complain  of  the 
court's  action  in  refusing  to  sustain  its  general  and  special  demurrers 
to  appellee's  petition.  We  think  there  was  no  error  in  this  action  of 
the  court.  The  allegations  of  the  petition  may  not  be  as  full  and 
satisfactory  as  they  might  have  been  with  respect  to  appellant's  knowl- 
edge of  appellee's  discharge  and  subsequent  tender  of  his  services,  yet 
they  were,  in  our  opinion,  sufficient.  They  are  almost  identical  with 
those  held  to  be  sufficient  by  the  Court  of  Civil  Appeals  for  the  First 
District,  upon  a  very  similar  state  of  facts,  in  the  case  of  City  of  Hous- 
ton V.  Estes,  9  Texas  Ct.  Rep.,  486. 

Insofar  as  the  demurrer  setting  up  the  statute  of  limitation  of  two 
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years  is  concerned,  it  may  be  said  that  it  did  not  appear  by  the  allega- 
tions of  the  petition  that  appellee^s  cause  of  action  was  barred.  This  is 
not  an  action  for  damages,  such  ss  may  be  maintained  for  a  breach  of 
contract  of  employment  by  the  employer,  and  limitation  did  not  begin 
to  run,  as  in  such  case,  from  the  date  of  appellee's  discharge.  If  wrong- 
fully discharged,  and  the  city  responsible  therefor,  appellee's  proper 
remiedy  was  the  one  here  pursued,  a  suit  to  recover  the  salary  attached 
to  the  oflSce,  which  the  pleadings  ahow  became  due  at  the  expiration  of 
each  month,  and  he  could  wait  until  the  end  of  his  term  of  office,  as  he 
did  do,  and  then  sue  for  the  whole  amount  due  and,  upon  proper  evi- 
dence, recover  such  as  had  not  accrued  more  than  two  years  prior  to  the 
filing  of  his  suit. 

By  its  third  assignment  appellant  complains  that  the  court  erred  in 
sustaining  appellee's  exceptions  to  its  first  amended  answer  and  in 
striking  out  those  portions  of  said  answer  wherein  it  was  averred  that 
appellant's  city  council  had  never  passed  any  ordinance  or  resolution 
creating  a  police  department  or  providing  for  the  appointment  of  po- 
licemen or  prescribing  their  duties  and  term  of  office,  etc.,  and  wherein 
it  was  alleged  that  appellee  was  not  legally  elected  a  policeman  of  ap- 
pellant, because  the  methods  and  procedure  adopted  by  its  city  council 
for  such  an  election  had  not  been  observed,  and  also  wherein  it  was 
alleged  that  appellee  contracted  with  appellant  that  either  its  city  marshal 
or  its  city  council  might  discharge  appellee  without  notice  and  with 
or  without  cause  at  any  time  either  should  see  fit  to  do  so,  and  that  ap- 
pellee, in  such  event,  agreed  to  give  up  said  office  and  surrender  all  claims 
to  the  salary  thereof,  when  notified  that  his  services  were  no  longer  de- 
sired. 

Appellee  objects  to  the  consideration  of  this  assignment.  The  con- 
tention is,  in  effect,  that  having  filed  a  "second  amended  original  answer" 
after  the  demurrer  referred  to  in  the  assignment  was  sustained  and  not 
a  trial  amendment,  and  having  omitted  from  said  "second  amended 
original  answer"  the  defenses  stricken  from  its  original  answer,  said 
defenses  were  abandoned  and  the  ruling  of  the  court  on  said  demurrer 
can  not  be  assigned  as  error.  In  this  contention  we  do  not  concur.  It 
did  not  become  necessarv,  in  order  to  have  the  court's  action  on  the  de- 
murrer  revised  on  appeal,  to  replead  the  defenses  which  had  been  held 
to  be  obnoxious  to  said  demurrer. ,  Appellee  having  duly  excepted  to  th^ 
court's  ruling  the  matter  is  properly  before  this  court  for  review.  "We  are 
of  the  opinion,  however,  that  neither  of  the  alleged  grounds  of  defense 
mentioned  constituted  any  sufficient  reason  for  denying  to  appellee  a 
recover}'.  Section  27  of  appellant's  charier  conferred  upon  its  city  coun- 
cil the  power  and  authority  "to  appoint  watchmen  and  policemen,  and 
prescribe  their  duties  and  powers  and  coriipensation."  This  provision 
of  the  charter  was  self  executing  and  required  no  resolution  or  ordinance 
of  the  city  council  to  make  it  effective.  Nor  do  we  think  mere  irregu- 
larities in  the  proceedings  by  which  appellee  was  appointed,  if  any,  can 
be  taken  advantage  of  by  the  city  and  urged  as  distinct  grounds  upon 
which  to  defeat  his  otherwise  right  to  recover  the  salary  incident  to  said 
office.  Besides,  it  does  not  appear  that  his  discharge  was  based  upon 
any  such  ground.    He  qualified  and  entered  upon  the  discharge  of  his 
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duties;  he  was  recognized  under  the  appointment  made  and  his  salary 
paid  by  appellant  for  three  months  witiiout  objection,  and  without  any 
question  being  raised  concerning  the  legality  of  his  appointment  so  far 
ZB  disclosed  by  the  record.  Under  these  facts  it  seems  clear  that  he  be- 
came an  officer  de  jure,  and  entitled  to  hold  the  oflSce  to  which  he  had 
been  appointed  for  two  years,  unless  lawfully  ousted.  (Proctor  v.  Black- 
bum,  4  Texas  Ct.  Rep.,  576 ;  Cawthon  v.  City  of  Houston,  6  Texas  Ct. 
Rep.,  109 ;  City  of  Houston  v.  Estes,  9  Texas  Ct.  Rep.,  486 ;  City  of 
Houston  V.  Albers,  7  Texas  Ct.  Rep.,  223;  Mech.  on  Public  Affairs, 
sees.  255-267;  Cronin  v.  Stoddard,  97  K  Y.,  271;  Glavey  v.  United 
States,  182  U.  S.,  695;  United  States  v.  Bradley,  10  Pet.,  343.) 

The  defense  alleged  that  appellee  contracted  with  appellant  in  con- 
sideration of  his  appointment  that  either  its  city  marshal  or  its  city 
council  might  discharge  appellee  without  notice  and  with  or  without 
cause  at  any  time  either  should  see  fit,  and  that  appellee,  in  such  event, 
agreed  to  give  up  said  office  and  surrender  all  claims  to  the  salary  there- 
of, is,  in  our  opinion,  against  public  policy  and  void.  Clearly  the  policy 
of  this  State  is  that  all  appointments  to  a  public  office  shall  be  based  alone 
upon  the  qualification  and  fitness  of  the  appointee,  and  that  the  terms 
ef  all  officers,  except,  perhaps,  some  special  appointment  to  meet  an 
emergency,  shall  be  fixed  by  law  and  are  not  the  subject  of  contract. 
Where  not  otherwise  fixed,  article  16,  section  30  of  the  Constitution  lim- 
its the  term  to  two  years,  and  this  provision  has  been  construed  to  fix  the 
tenure  of  the  constitutional  term  at  two  years,  subject  to  the  provision  of 
removal  for  cause,  during  that  time.  Estes,  Proctor,  Cawthon  and 
Albers  cases,  supra.  The  term  of  appellee's  office  does  not  appear  to 
have  been  fixed  by  appellant^s  charter,  by  an  ordinance,  or  by  any  stat- 
ute of  the  State;  therefore  section  30  of  the  Constitution,  above  referred 
to,  and  the  construction  given  it  are  applicable.  The  character  of  serv- 
ice was  not  a  mere  emplo}Tiient,  but,  as  a  result  of  his  appointment, 
appellee  acquired  a  franchise  in  the  office,  and  upon  his  qualification  be- 
came entitled  to  the  office  and  its  emoluments  for  the  period  of  two 
years  (subject  only  to  removal  in  the  manner  and  for  cause  as  pre- 
scribed by  appellant's  charter),  by  law  and  not  by  force  of,  but  in  spite 
of,  any  parol  agreement  he  may  have  entered  into  with  reference  thereto 
with  appellant's  city  council.  Now,  the  contract  in  question  was  an  ef- 
fort to  place  a  limitation,  as  the  consideration  for  appellee's  appointment, 
upon  this  tenure  of  office  by  subjecting  his  dismissal  to  the  caprice  of 
appellant's  city  council  or  its  city  marshal.  This  limitation,  if  allowed, 
would  be  subversive  of  the  laws  mentioned  and  a  recognition  of  the 
right  on  the  part  of  appellant,  through  its  governing  body,  to  secure  a 
public  officer  by  contract  upon  terms  and  conditions  inconsistent  with 
and  in  violation  of  said  laws.  Such  a  contract  is  repugnant  to  the  public 
policy  of  this  State,  and  will  not  be  enforced  by  its  courts.  The  argu- 
ment of  counsel  for  appellant,  to  the  eifect  that  if  such  a  contract  as 
the  one  under  consideration  can  not  be  enforced  a  city  can  not  appoint 
a  special  policeman  without  incurring  liability  for  his  salary  for  a  period 
of  two  years,  and  therefore  such  contract  should  be  upheld  in  the  inter- 
est of  a  proper  and  economical  administration  of  municipal  govern- 
ments, while  perhaps  plausible,  is  not  in  our  opinion,  sound.    The  diffi- 
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cvltj  and  expense  here  apprehended  could  be  easily  avoided  by  pre- 
scribing a  general  ordinance^  or  fixing  by  the  one  by  which  special  police- 
men are  appointed^  his  term  of  office. 

Appellant^  by  its  fifth  assignment  complains  that  the  court  erred  in 
refusing  to  instruct  the  jury,  that  if  appellee  did  not  bring  the  matter 
of  his  discharge  to  the  attention  of  appellant's  city  council,  in  any  way, 
or  tender  to  said  council,  his  services  as  policeman  after  his  discharge  by 
the  marshal  or  demand  payment  of  his  salary,  to  find  for  appellant; 
and  by  its  sixth,  that  the  verdict  of  the  jury  is  contrary  to  and  against 
the  undisputed  evidence  in  that  the  imdisputed  evidence  shows:  (1) 
that  plaintiffs  cause  of  action  was  barred  by  the  statute  of  limitation  of 
two  years;  (2)  that  appellee  voluntarily  left  the  service  of  appellant  at 
the  request  of  an  officer  who  was  not  authorized  to  discharge  him,  and 
that  appellee  did  not  tender  his  services  to  appellant^  nor  demand  rein- 
statement or  payment  of  his  salary  after  his  alleged  discharge.  We  are 
of  the  opinion  tiiat  neither  of  these  assignments  is  well  taken.  The  evi- 
dence shows  without  contradiction,  the  following  facts:  Appellee  was 
duly  appointed  or  elected  policeman  of  appellant  on  the  27th  day  of 
April,  1903,  by  its  city  council  and  on  the  same  day  duly  qualified  as 
such.  He  served  the  city  as  such  officer  receiving  his  salary,  until  the 
1st  day  of  August,  1903,  when  he  was  discharged  by  the  city  marshal. 
No  charges  were  ever  preferred  against  him  and  no  complaint  made  of 
his  work.  The  marshal  had  no  authority  to  discharge  appellee  and  his 
discharge  was  without  a  hearing  and  witiiout  a  trial.  When  discharged 
he  protested  and  told  the  marshal  he  desired  to  and  was  ready  to  go  on 
and  discharge  the  duties  of  his  office  at  any  time.  By  appellant's  char- 
ter, which  was  introduced  in  evidence,  it  is  provided,  that  its  city  mar- 
shal shall  be  ex  officio  chief  of  police  and  by  its  records  it  was  shown 
that  appellee's  name  appeared  on  the  pay  roll  of  the  city  as  a  police- 
man of  said  city  at  a  salary  of  sixty  dollars  per  month  and  that  on  the 
1st  day  of  August,  1903,  his  name  was  dropped  or  stricken  from  said 
pay  roll.  Appellant  paid  appellee  for  his  services  as  policeman  the  sum 
of  sixty  dollars  per  month  for  the  months  of  May,  June  and  July,  1903, 
but  since  the  1st  day  of  August,  1903,  the  date  of  his  discharge,  it  has 
paid  him  nothing.  Under  the  undisputed  facts  we  think  it  conclusively 
established  that  appellee  was  entitled  to  recover.  As  shown,  appellee's 
claim  was  not  barred  by  the  statute  of  limitation.  The  specific  facts 
bearing  upon  the  other  phase  of  the  case  presented  in  the  assignments 
of  error  here  under  consideration  are  that  appellee's  name  appeared  on 
appellant's  record  and  upon  the  pay  roll  of  its  policemen  and  after  his 
discharge,  was  stricken  from  said  record  and  pay  roll.  He  was  paid  his 
salary  as  policeman  regularly  up  to  the  time  of  his  discharge  by  the  city 
marshal,  who  was  chief  of  police,  but  has  not  been  paid  anything  since. 
He  held  himself  ready  to  discharge  the  duties  of  his  office,  up  to  July 
7,  1904,  but  none  had  been  assigned  him  since  his  dismissal.  These  facte 
sufficiently  show  that  appellant  was  advised  or  had  notice  that  appellee 
had  been  discharged  by  its  city  marshal  and  that  it  adopted  and  ratified 
his  acte  in  so  doing.  It  was  not  absolutely  essential  that  appellee  should 
in  person  notify  appellant  of  his  discharge,  announce  that  he  was  ready 
to  proceed  in  the  performance  of  his  duties,  or  demand  payment  of  his 
Vol.  XLIV.  Civn— 38. 
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sala^}^  There  was  no  error  in  refusing  appellant^s  special  charge,  nor 
was  the  verdict  contrary  to  or  unsupported  by  the  evidence. 

Appellee  presents  the  following  cross-asaignment  of  error:  'TJnder 
the  undisputed  facts  in  the  record,  the  plaintiff  in  this  case  was  entitled 
to  a  verdict  and  judgment  in  the  court  below  for  the  full  amount  of  his 
unpaid  salary,  to  wit:  $1,260,  and  legal  interest  thereon,  instead  of 
$494,  and  the  jury  should  have  been  so  instructed  by  the  court,  because 
the  appointment  in  evidence  of  plaintiff  as  deputy  constable  on  July  7, 
1904,  was  a  nullity,  without  power  to  make  such  appointment,  was  tem- 
porary, and  did  not  constitute  plaintiff  an  officer  inconsistent  with  the 
office  of  policeman,  and  plaintiff's  acceptance  of  such  did  not  work  a 
forfeiture  of  his  office  of  policeman  and  the  salary  and  emoluments  there- 
of, and  even  if  said  appointment  worked  a  forfeiture  of  plaintiff's  of- 
fice and  the  right  to  the  salary  and  emoluments  thereof  after  July  7, 
1904,  under  the  undisputed  evidence,  in  any  view  of  the  case,  plaintiff 
was  entitled  to  a  verdict  and  judgment  in  the  District  Court  for  the 
sum  of  $674,  and  legal  interest  thereon,  instead  of  $494,  and  the  court 
below  should  have  instructed  a  verdict  for  plaintiff  at  least  for  such 
amount." 

The  record  shows  that  E.  C.  Hindman,  constable  of  precinct  No.  1  of 
Lamar  County,  Texas,  in  writing  on  July  7,  1904,  duly  appointed  appel- 
lee his  deputy  "to  do  and  perform  any  and  all  acts  and  things  pertain- 
ing to  the  office  of  constable  of  precinct  No.  1  of  said  county  and  state,'' 
Appellee  accepted  this  appointment  and  qualified  by  taking  the  oath 
of  office  as  required  by  law.  This  appointment,  as  shown  by  an  endorse- 
ment on  the  written  deputation  to  that  effect,  was  canceled  on  July  19, 
1904.  We  think  this  evidence  sufficient  to  establish  that  appellee  on  the 
day  of  his  qualification  as  deputy  constable  accepted  an  office  inconsistent 
with  the  office  of  policeman,  which  he  was  then  holding,  and  the  same 
operated  as  an  abandonment  of  the  latter.  It  does  not  appear  that  the 
appointment  v^'as  merely  temporary  to  meet  some  then  existing  emer- 
gency, and  the  abandonment  was  complete  upon  acceptance  and  quali- 
fication. That  the  appointment  was  canceled  within  about  twelve  days 
does  not.  especially  in  the  absence  of  other  proof,  alter  the  case.  In  this 
state  of  the  evidence  we  think  appellee's  recovery  should  be  confined  to 
such  an  amount  of  his  salary  as  accrued  up  to  said  7th  day  of  July,  1904. 
Tinder  this  view  of  the  matter,  however,  the  verdict  and  judgment  of 
the  court  are  too  small.  Appellee  was  paid  his  salary  to  August  1,  1903, 
and  from  that  date  up  to  July  7,  1904,  are  eleven  months  and  six  days. 
His  suit  was  filed  October  31,  1905.  The  trial  judge  was  evidently  of 
the  opinion  that  the  salary  for  the  month  of  October,  1903,  as  well  as 
for  the  months  of  August  and  September  of  that  year,  was  barred  by 
limitation  and  that  appellee  was  entitled  to  recover  only  eight  months 
and  six  davs'  salarv.  In  this  we  think  there  is  error.  The  salary  for 
the  month  of  October,  1903.  was  not  due  until  the  first  dav  of  Novem- 
her,  1903,  and  hence  two  years  had  not  elapsed  from  the  accrual  of 
the  October  salary,  up  to  the  filing  of  the  suit.  This  shows  appellee  was 
entitled  to  recover  nine  months  and  six  days'  salary,  with  interest  on 
each  installment  of  salarv,  from  the  date  of  its  accrual,  at  the  rate  of 
six  percent  per  annum,  or  in  the  aggregate  at  the  date  of  the  judgment, 
which  was  the  16th  dav  of  January,  1906,  $614  instead  of  $494. 
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We  condude,  therefore,  that  the  judgment  of  the  court  below  should 
be  reformed  and  judgment  here  rendered  for  appellee  for  the  sum  of 
$614,  with  interest  thereon  at  six  percent  per  annum  from  January  16, 
1906,  and  as  reformed  should  be  affirmed,  and  it  is  so  ordered. 

Reformed  and  affirmed. 


P.  B.  Haight  &  Company  v.  Turner  &  Pierce. 

Decided  December  22,  1906. 

1. — Assiirnment  of  Error — Sufficiency. 

An  assignment  of  error  which  is  sufficiently  specific  to  enable  the  court  to 
see  that  a  particular  ruling  is  complained  of  should  be  held  good,  although  it 
fails  to  state  the  reason  why  the  ruling  is  erroneous;  such  reasons  find  their 
proper  place  in  the  propositions,  statements  and  authorities  under  the  assign- 
ment. 

8. — Sequestration — ^Damages — Charge — ^Double  Becovery. 

When,  in  a  sequestration  suit,  the  pleading  showed  that  the  property  seized 
was  the  joint  or  partnership  property  of  the  defendant  partnership,  it  was 
error  for  the  court,  by  its  charge,  to  authorize  a  recovery  of  the  entire  amount 
of  actual  and  exemplary  damages  by  one  member  of  the  partnership,  thereby 
permitting  a  double  recovery  by  such  member,  it  appearing  that  the  damage  ac- 
crued to  the  partnership  and  not  alone  to  the  individiial  member. 

8. — ^Erroneous  Charge — ^Absence  of  Statement  of  Facts. 

As  a  general  rule  an  assignment  of  error,  based  upon  an  error  in  the  cHarge 
of  the  court,  will  not  be  considered  in  the  absence  of  a  statement  of  facts,  but 
it  is  otherwise  when  it  is  apparent  that  the  verdict  is  not  warranted  by  the 
pleadings. 

Error  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  Thos.  P.  Nash. 

Finley,  Knight  &  Harris,  for  plaintiffs  in  error. 

Morris  &  Crow,  for  defendant  in  error  I.  T.  Pierce. — ^It  is  not  a  com- 
pliance with  the  requirements  as  to  assignments  of  error  to  say  a  charge 
.is  erroneous,  and  copy  it,  without  pointing  out  the  error.  Rev.  Stats., 
1895,  art.  1018;  Rules  2i,  25  and  26,  Court  of  Civil  Appeals;  Union 
Cent.  Life  Ins.  Co.  v.  Chowning,  86  Texas,  660;  Texas  &  Pac.  Ry.  Co. 
V.  Donovan,  86  Texas,  378;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Warner,  36 
S.  W.  R^p.,  119. 

In  the  absence  of  a  statement  of  facts,  the  court  will  review  no  as- 
signed error  based  on  the  action  of  the  trial  court  in  giving  or  refusing 
charges.  Raleigh  v.  Cook,  60  Texas,  438;  White  v.  Parks,  67  Texas, 
605;  Osborne  v.  Prather,  83  Texas,  211. 

The  charge  of  the  court  as  given  conforms  to  the  facts  as  plead.  The 
person  in  possession  of  personal  property,  if  his  possession  is  disturbed, 
may  recover  same,  or  damages  for  the  taking.  Possession  is  prim^  facie 
evidence  of  title  against  a  wrongdoer.    Grooms  v.  Rust,  27  Texas,  231. 

BOOiKHOTJT,  Associate  Justice. — This  suit  was  instituted  by 
plaintiffs  in  error  in  the  Fourteenth  Judicial  District  Court  of  Dallas 
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County,  Texas,  on  May  9,  1904,  to  recover  an  indebtedness  due  them 
by  defendants  in  error  in  ttie  sum  of  $1,258.60,  and  to  foreclose  a  mort- 
gage upon  certain  personal  property.  Affidavit  and  bond  having  been 
filed,  sequestration  was  prayed  for,  and  was  issued  and  levied  upon 
certain  property  belonging  to  defendants  in  error.  Turner  &  Pierce  and 
L.  K.  Turner  filed  a  appearance  and  waiver  on  May  10,  1904.  This  was 
done  by  L.  K.  Turner  for  the  firm  of  Turner  &  Pierce.  Turner  & 
Pierce  and  I.  J.  Pierce  filed  an  original  answer  on  September  12,  1904, 
consisting  of  general  denial  and  a  plea  that  said  firm  was  dissolved  on 
April  25,  1904,  and  a  denial  that  any  valid  mortgage  was  ever  executed 
by  Turner  &  Pierce  upon  the  property  sought  to  be  sequestered.  They 
further  alleged  that  the  property  in  possession  of  L.  K.  Turner  belong- 
ing to  Turner  &  Pierce  was  not  seized,  but  that  the  plaintifEs,  P.  B. 
Haight  &  Company,  with  intent  to  wrong  and  injure  I.  J.  Pierce  and 
Turner  &  Pierce,  and  ^Tiaving  no  mortgage  or  lien  on  said  property 
against  this  defendant,  made  a  false  and  fraudulent  affidavit  diarging 
that  they  feared  defendants  would  injure,  ill-treat  and  destroy  said  prop- 
erty during  the  pendency  of  the  suit,"  and  thereby  obtained  said  writ 
of  sequestration  and  had  said  property  seized.  They  alleged  that  said 
affidavit  was  false  and  fraudulent  and  that  said  property  was  wrongfully 
seized;  that  plaintiffs  entered  into  a  conspiracy  with  L.  K.  Turner  to 
wrong  and  injure  and  defraud  Pierce  and  Turner  &  Pierce,  whereby 
they  had  been  actually  damaged  in  the  sum  of  $425;  and  further,  that 
the  sequestration  was  sued  out  on  an  affidavit  false  in  itself,  and  that 
such  was  done  wrongfully,  fraudulently,  maliciously  and  vindictively, 
to  ruin  and  crush  him,  said  Pierce,  in  total  disregard  of  his  rights,  and 
for  such  wrongful  acts  the  defendant  Pierce  prayed  for  exemplary  dam- 
ages in  the  sum  of  $2,000 ;  and  he  prayed  for  cancellation  of  the  $2,000 
note  dated  May  1,  1903,  due  October  1,  1904,  alleged  to  be  in  possession 
of  Turner  &  Pierce,  and  held  as  collateral  security  by  them;  or,  in  the 
alternative,  for  judgment  for  said  amount. 

The  case  was  tried  on  November  29,  1905,  in  the  absence  of  P.  B. 
Haight  &  Company  and  in  the  absence  of  L.  K.  Turner,  and  resulted 
in  a  verdict  and  judgment  for  defendant,  I.  J.  Pierce,  against  the 
plaintiffs,  P.  B.  Haight  &  Company,  a  firm  composed  of  P.  B.  Haight 
and  E.  E.  Webster,  jointly  and  severally,  in  the  sum  of  $463.95  as 
actual  damages,  and  the  further  sum  of  $750  exemplary  damages. 

Plaintiffs  filed  their  motion  to  set  aside  said  judgment  and  for  a  new 
trial  on  December  8,  1905.  Said  motion  was  by  the  court  overruled,  to 
which  ruling  the  plaintiffs  then  and  there  excepted  and  gave  notice  of 
appeal. 

On  Januar}'^  11,  1906,  petition  for  writ  of  error  was  presented  and 
filed,  and  writ  of  error  bond  filed  and  approved,  and  defendants  L.  K. 
Turner  and  T.  J.  Pierce,  waived  issuance  of  citation  in  error  and 
service  thereof  and  accepted  notice  and  service  of  citation  in  error,  and 
on  the  same  day  plaintiffs  in  error  filed  their  assignments  of  error  upon 
which  a  reversal  of  the  judgment  is  sought. 

The  plaintiffs  in  error  assail  the  first  paragraph  of  the  court's  charge^ 
which  reads:  "If  you  find  and  believe  from  the  evidence  that  the  de- 
fendant Pierce  and  his  former  partner,  L.  K.  Turner,  had*  paid  the 
debt  to  Haight  &  Company  on  which  this  suit  was  brought,  before  the 
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writ  of  sequestration  was  levied  on  the  horses,  buggies  and  harness  men- 
tioned in  said  defendant  Piercers  answer,  yon  will  find  for  said  defend- 
ant against  the  plaintiff  as  actual  damages,  the  market  value  of  the 
property  at  the  time  of  the  levy  of  the  writ  upon  it,  with  interest  at  six 
percent  per  annum  from  the  9th  day  of  May,  1904,  and  you  will  also 
find  in  that  count  in  favor  of  defendant  Pierce,  that  the  $2,000  note 
aUeged  to  have  been  given  to  plaintiff  as  security  for  the  debt,  which 
defendant  Pierce  alleges  to  have  paid,  should  be  returned  to  him,  or  if 
said  note  is  not  returned  to  him  by  the  plaintiff  he  should  have  judg- 
ment for  the  amount  of  the  same,  $2,000,  with  interest  at  ten  percent 
per  annum  from  May  13,  1903.  If  you  find  and  believe  from  the  evi- 
dence that  the  suit  was  brought  by  plaintiff  by  collusion  of  L.  K.  Turner 
and  for  the  purpose  of  harassing  defendant  Pierce,  that  it  was  brought 
with  a  malicious  and  vindictive  spirit,  you  may,  in  your  discretion,  find 
exemplary  damages  against  plaintiff  in  such  an  amount  as  you  believe 
the  circumstances  will  justify.^* 

Defendant  in  error  contends  that  this  assignment  of  error  is  not  a  dis- 
tinct specification  of  error  such  as  is  required  by  the  statute  and  the 
rules  in  that  it  does  not  point  out  the  error,  but  only  alleges  that  there 
is  error  in  the  charge,  and  for  this  reason  the  assignment  ought  not  to 
be  considered.  In  other  words,  that  it  is  not  a  compliance  with  the  re- 
quirements as  to  assignments  of  error  to  say  a  charge  is  erroneous  and 
then  copy  the  charge,  without  pointing  out  the  error.  A  similar  con- 
tention was  made  in  the  case  of  Clarendon  Land  Co.  v.  McClelland 
Bros.,  86  Texas,  179,  and  it  was  there  said  that,  "where  an.  assignment 
of  error  is  sufficiently  specific  to  enable  the  court  to  see  that  a  particular 
ruling  is  complained  of  it  should  be  held  good,  although  it  shall  fail  to 
state  the  reason  why  such  ruling  is  claimed  to  be  erroneous.  An  assign- 
ment may  be  brief  and  yet  specific  and  therefore  brevity  in  such  case 
is  commendable  and  accords  with  good  practice.  The  reasons  by  which 
allegations  of  error  are  sought  to  be  sustained  find  their  proper  place 
in  the  propositions,  statements  and  authorities  required  to  be  set  forth 
in  the  brief  under  and  in  support  of  the  respective  assignments."  See 
also  Bradley's  Appellate  Proced.,  p.  344  and  note.  The  brief  in  this 
case  submits  propositions  wherein  is  set  out  the  alleged  ground  of 
error  in  the  charge.    The  assignment  is  sufficient. 

It  is  contended  that  the  charge  quoted  in  the  assignment  is  erroneous 
in  authorizing  and  directing  the  jury  to  find  in  favor  of  the  defendant. 
Pierce,  damages  to  the  extent  of  the  entire  market  value  of  the  prop- 
erty with  interest  at  the  time  of  seizure,  as  actual  damage,  the  plead- 
ings of  Turner  &  Pierce  and  I.  J.  Pierce  showing  that  the  property  seized 
was  the  joint  or  partnership  property  of  Tamer  &  Pierce  and  not  solely 
that  of  Pierce,  and  also  showing  that  the  damage  sustained,  if  any,  was 
sustained  by  Turner  &  Pierce,  jointly,  or  as  partners,  and  not  solely  by 
said  defendant,  Pierce;  said  charge  thereby  permitting  a  double  and 
excessive  recovery  on  the  part  of  said  defendant,  Pierce.  Turner 
&  Pierce  and  I.  J.  Pierce,  in  their  answer  filed  September  12,  1904,  re- 
convened for  actual  damages,  and  as  a  basis  for  sudi  actual  damages  al- 
leged, among  other  things,  substantially,  that  Turner  &  Pierce  were  not 
indebted  to  plaintiffs  in  any  sum,  nor  had  they  nor  anyone  by  their 
authority,  executed  a  valid  mortgage  upon  property  belonging  to  said 
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Turner  &  Pierce;  and  further,  that  "defendant  I.  J.  Pierce  says  the 
property  in  possession  of  L.  K.  Turner,  belonging  to  Turner  &  Pierce, 
was  not  seized  herein,  but  plaintiffs,  to  wrong  and  injure  the  defendant 
and  Turner  &  Pierce,  and  having  no  mortgage  or  lien  on  said  property 
against  this  defendant,  made  a  false  and  fraudulent  aflBdavit  charging 
that  they  feared  defendants  would  injure,  ill-treat,  waste  and  destroy 
said  property  during  the  pendency  of  this  suit,  and  obtained  a  seques- 
tration and  had  said  property  seized,  which  aflBdavit  was  untrue  in  fact, 
and  was  falsely  and  fraudulently  made  to  wrong  and  injure  the  defend- 
ants, and  take  from  him  the  property  herein,  which  was  by  the  sheriff 
seized  by  sequestration,  an'd  is  of  tiie  value  as  follows :  The  brown  horse, 
Sackett,  worth  $125 ;  the  bay  horse,  Jim,  worth  $100 ;  the  single  buggy 
pulled  by  Sackett,  worth  $100;  the  single  buggy  pulled  by  Jim,  wortti 
$76;  the  set  of  harness  used  with  each  of  said  horses,  each  worth  $12.50, 
$25.00,  of  the  total  value  of  $425.  That  said  horses  were  taken  from 
these  defendants  about  May  9,  1904,  and  their  use  was  worth  $50  per 
month'  since  said  date;  that  plaintiffs  entered  into  a  couBpiracy  with 
L.  K.  Turner  to  wrong  and  injure  and  defraud  this  defendant  and 
Turner  &  Pierce,  whereby  they  have  been  actually  damaged  in  said  sums, 
and  said  horses,  buggy  and  harness  have  been  turned  over  to  said  Turner 
and  are  now  tied  up  on  feed  bills  and  have  been  used  and  run  down  and 
are  now  worthless."  Thus,  the  pleadings  show  that  the  property  levied 
upon  was  the  property  of  the  firm  of  Turner  &  Pierce  and  that  the 
damage  resulting  from  the  levy  accrued  to  the  firm.  The  pleading  al- 
leges that  said  horses  were  taken  from  these  defendants,  meaning  Turner 
&  Pierce.  The  charge  authorized  a  recovery  by  Pierce,  one  member  of 
the  firm,  for  the  entire  damages  sustained  by  a  levy  upon  the  firm  prop- 
erty. Under  the  charge  the  jury  returned  a  verdict  for  Pierce  for  the 
full  value  of  the  firm  property,  to  wit:  $425  and  $38.95,  interest,  and 
judgment  for  this  amount  was  entered  in  favor  of  I.  J.  Pierce  against 
the  plaintiffs  in  error. 

Defendant  in  error  insists  that  in  the  absence  of  a  statement  of  facts 
an  error  in  the  charge  of  the  court  will  not  be  revised.  As  a  general 
proposition,  this  is  true,  except  in  a  case  where  the  pleadings  contain 
matter  which  shows  that  the  charge  of  the  court  is  necessarily  erroneous. 
(Bast  V.  Alford,  22  Texas,  399.)  In  the  case  of  Neill  v.  Newton,  24 
Texas,  202,  it  was  said  that  it  is  not  the  ordinary  practice  of  the  Ap- 
pellate Court  to  notice  the  charge  of  the  court  below  in  the  absence  of 
a  statement  of  facts.  But  where  there  were  no  pleadings  to  support 
the  verdict  of  the  jury,  as  where  the  petition  does  not  disclose  sudi 
facts  as  would  entitle  the  plaintiff  to  recover  punitory  damages  and  to 
the  extent  awarded  by  the  verdict,  the  judgment  would  be  reversed  upon 
the  charge  which  authorized  the  jury  to  find  such  damages.  This  hold- 
ing was  approved  in  the  case  of  Anding  v.  Perkins,  29  Texas,  348. 
These  cases  are  authority  for  our  reviewing  the  charge  in  this  case, 
and  we  hold  that  the  charge  under  consideration  is  erroneous,  notwith- 
standing there  is  no  statement  of  facts  in  the  record. 

Again,  it  is  contended  that  the  charge  complained  of  in  the  assign- 
ment is  erroneous  in  permitting  and  directing  the  jury  to  award  to 
defendant.  Pierce,  exemplary  damages  in  the  entire  sum  of  such  exem- 
plary damages  found  by  the  jury,  if  any,  while  the  pleadings  of  said 
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defendants,  Pierce  and  Turner  &  Pierce,  show  that  if  any  such  damage 
was  authorized  to  be  recovered,  that  such  damage  accrued  to  both  Turner 
and  Pierce,  and  not  to  I.  J.  Pierce  alone ;  the  charge  therefore  permitting 
a  double  recovery  by  the  defendant,  Pierce.  The  pleadings  authorized 
the  submission  of  a  charge  on  punitory  damages.  We  are  not  prepared 
to  hold,  however,  in  view  of  the  error  pointed  out  in  the  charge  author- 
izing a  recovery  for  actual  damages,  that  there  was  no  error  in  the  charge 
authorizing  the  recovery  for  vindictive  da^iages.  In  view  of  the  char|e 
authorizing  a  recovery  by  Pierce  for  the  value  of  all  the  firm  property, 
and  interest,  when  the  petition  did  not  allege  facts  which  authorized 
such  recovery,  and  in  view  of  their  findings  on  the  issue  of  actual  dam- 
ages, they  may  have  been  induced  to  find  a  greater  sum  as  exemplary 
damages  than  they  otherwise  would  have  done.  The  punitory  damages 
should  bear  some  reasonable  proportion  to  the  actual  damages,  and  it 
may  be  that  in  finding  for  Pierce  actual  damages  for  all  the  property 
levied  on  they  were  thereby  induced  to  increase  their  finding  as  to  vin- 
dictive damages. 

For  the  error  in  the  charge  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed. 


JANUARY,  1907. 


Naylor  &  Jones  et  al.  v.  E.  C.  Foster  et  al. 

Decided  January  2,  1907. 

1. — Conveyance  by  Cotenants — Ouster — ^Limitation. 

Where  a  part  of  a  number  of  cotenants  execute  a  deed  to  the  entire  prop- 
erty  such  act  amounts  to  a  repudiation  of  the  tenancy,  and  the  purchaser  taking 
possession  holds  adversely  to  the  other  cotenants;  and  this  will  be  the  effect 
even  though  said  deed  recites  the  existence  of  the  other  joint  owners. 

Appeal  from  the  District  Court  of  La  Salle  County.  Tried  below 
before  Hon.  J.  F.  Mullally. 

H.  C.  Lane  and  Ball  &  Ingrum,  for  appellants. — The  judgment  of 
the  trial  court  in  favor  of  the  plaintiff  (appellee),  John  C.  Foster, 
is  contrary  to,  and  wholly  unsupported  by,  the  evidence  and  agree- 
ment of  counsel,  in  that  and  because,  the  agreement  of  counsel,  testi- 
mony of  A.  J.  Dull  and  deeds  introduced  in  evidence  show  beyond 
controversy  that  the  cause  of  action  and  right  to  recover  of  John  C. 
Foster,  as  well  as  the  other  plaintiffs,  was  barred  by  the  statutes  of 
limitation  of  3,  5,  and  10  years,  said  agreement,  testimony  and  deeds 
showing  conclusively  and  without  controversy  that  the  defendants  (ap- 
pellants), B.  L.  Naylor  and  A.  H.  Jones,  and  their  vendors,  J.  J.  and 
A.  J.  Dull,  had  been  in  the  peaceable,  open,  adverse,  exclusive  and  con- 
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tinuous  possession  of  all  the  land  in  controversy,  cultivating,  nsing 
and  enjoying  the  same  under  title  or  color  of  title  by  regular  chain 
of  transfers  from  and  under  the  sovereignty  of  the  Boil  and  claiming 
under  deed  or  deeds  duly  recorded  and  registered  in  the  deed  recorda 
of  La  Salle  County,  Texas,  since  December,  1881,  and  paying  all  taxes 
thereon  currently  as  the  same  accrued;  and  that  the  said  A.  J.  and 
J.  J.  Dull  during  their  occupancy  had  open,  exclusive  and  adverse  pos- 
session of  the  land  as  above  stated,  from  1881  to  1901,  and  had  not 
recognized  the  title  of  said  John  C.  Foster  or  any  of  the  other  plaintiffs 
in  and  to  the  lan^  in  controversy  or  any  part  thereof,  but  had  claimed 
the  title  to  the  entire  land  and  had  used  and  occupied  the  same  ad- 
versely to  plaintiffs,  paying  all  taxes  thereon;  the  agreement  of  counsel 
further  showing  that  the  possession  of  said  A.  J.  and  J.  J.  Dull  as  . 
well  as  B.  L.  Naylor  and  A.  H.  Jones,  was  open,  adverse  and  exclusive. 
Arts.  3342  and  3347,  Sayles  Texas  Civil  Statutes,  1897;  Bloom  v. 
Sawyer,  89  S.  W.  Rep.,  207  (Ky.) ;  Byers  v.  Carll,  27  S.  W.  Rep.,  190, 
7  Texas  Civ.  App.,  423;  Puckett  v.  McDaniel,  28  S.  W.  Rep.,  360,  8 
Texas  Civ.  App.,  630;  Church  v.  Waggoner,  78  Texas,  202,  14  S.  W. 
Rep.,  581;  Jacks  v.  Dillon,  25  S.  W.  Rep.,  646,  6  Texas  Civ.  App. 
192;  Alexander  v.  Kenned}',  19  Texas,  488;  Cantagrel  v.  Von  Lupin^ 
58  Texas,  570 ;  De  Leon  v.  McMurray,  23  S.  W.  Rep.,  1038 ;  Angel  on 
Lim.  (6th  ed.),  p.  398;  Wood  on  Lim.,  p.  560;  Am.  &  Eng.  Enc.  of  Law 
(1st  ed.),  vol.  11,  p.  1114;  Cyc.  of  Law  &  Proc.,  vol.  1,  p.  1078,  sec. 
45;  Scheicher  v.  Gatlin,  85  Texas,  277,  20  S.  W.  Rep.,  120. 

Xo  briefs  for  appellees. 

JAMES,  Chief  Justice. — The  action  is  by  certain  heirs  of  John 
C.  Foster  against  Naylor  &  Jones  and  involves  the  title  to  a  part  of  the 
John  C.  Foster  two-thirds  of  a  league  and  labor,  or  3129  acres,  to  wit: 
a  specific  2550  acres  thereof,  defendants  entering  a  disclaimer  as  to  aU 
the  land  sued  for  but  that.'  The  case  was  tried  by  the  judge,  who  ren- 
dered judgment  in  favor  of  appellants  except  as  to  plaintiff  John  C. 
Foster  who  was  given  judgment  for  115  9-10  acres  undivided  in  the  tract. 
From  this  the  appeal  is  taken.  Naylor  &  Jones  were  allowed  judgment 
over  against  their  warrantors,  who  were  parties,  as  to  said  115  9-10  acres. 

There  is  but  one  question  raised.  It  appears  that  a  certain  deed 
from  heirs  of  the  original  grantee  to  A.  J.  and  J.  J.  Dull  (the  war- 
rantors of  Naylor  &  Jones)  while  it  purported  to  convey  the  entire  tract 
less  a  certain  576  acres  thereof,  or  2,550  acres,  and  in  terms  warranted  the 
title  to  all  the  tract  except  said  576  acres,  contains  this  recital  following 
the  names  and  residences  of  the  several  grantors:  'Toeing  part  of  the 
heirs  of  John  C.  Foster,  deceased,  the  other  heirs  being  John  Foster, 
Adaline  Smythe  and  Mary  Jane.**  The  above  deed  was  dated  December 
16th,  1881,  and  filed  for  record  January  30,  1882.  On  January  28, 
1882,  Adaline  Smythe  and  husband  executed  a  deed  to  A.  J.  &  J.  J. 
Dull  for  her  right,  title  and  interest  in  the  land,  being  1-18  of  2553 
acres.  This  deed  was  filed  for  record  on  April  10,  1882.  It  refers  to 
the  patent  and  "to  a  deed  executed  on  the  19th  day  of  December,  1881, 
by  the  widow  and  a  portion  of  the  other  heirs  of  the  said  John  C.  Foster 
to  the  said  A.  J.  and  J.  J.  Dull." 
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On  October  12,  1882,  a  deed  was  executed  by  Mary  Jane  Stevens 
to  A.  J.  and  J.  J.  Dull,  conveying  141  4-5  acres  in  the  3129  acres. 

The  heirs  of  the  original  John  C.  Foster  who  were  named  in  the  first 
of  said  deeds  as  being  the  other  heirs,  were  not  in  fact  all  of  the  other 
heirs.  Those  omitted  and  the  heir  John  C.  Foster  were  plaintiffs  in 
this  action. 

The  court,  as  already  stated,  gave  judgment  against  all  the  plaintiffs 
except  John  C.  Foster.  As  the  court  did  not  file  any  findings  or  reasons 
for  its  judgment,  we  can  only  infer  the  reasons,  and  it  is  our  duty  to- 
affirm  the  judgment  if  upon  any  theory  founded  upon  the  evidence  this 
can  be  done.  We  know  the  court  must  have  found  that  defendants  and 
those  imder  whom  they  claimed  had  such  possession  as  gave  them  the 
benefit  of  the  statute  of  limitation,  else  all  of  the  plaintiffs  would  have 
recovered.  But  the  giving  of  a  judgment  in  favor  of  one  of  the  plain- 
tiffs  shows  that  the  court  found  that  as  to  him  the  possession  was  not 
such  as  under  the  circumstances  made  the  statute  effective  as  to  him. 
The  only  circumstances  are  to  be  found  in  the  deeds  above  described^ 
insofar  as  they  indicate  that  the  Dulls  entered  into  possession  recog- 
nizing a  co-tenancy  between  themselves  and  the  other  heirs. 

Appellants*  brief  states:  "The  trial  judge  found  and  held  in  effect 
that  the  mention  of  other  heirs  in  the  deed  from  Jane  A.  Foster  and 
others  to  J.  J.  and  A.  J.  Dull,  forced  upon  appellants  a  recognition  of 
the  rights  of  such  other  heirs  so  named.**  Appellee  has  filed  no  brief.  Con- 
cretely stated  it  is  that  although  the  deed  purported  to  convey  the  entire 
land,  it  was  not  intended  by  the  parties  as  an  act  of  ouster  or  repudiation 
of  the  co-tenancy,  for  the  reason  that  it  mentioned  that  the  grantors  were 
not  all  the  heirs,  and  named  others  as  heirs  jointly  interested.  Neverthe- 
less those  who  signed  it  undertook  to  make  a  conveyance  of  it  all. 
It  is  familiar  law  that  where  certain  co-tenants  execute  a  deed  to  the 
entire  property  this  amounts  to  a  repudiation  of  the  tenancy  and  the 
purchaser  taking  possession  holds  adversely  to  the  others.  The  registra- 
tion of  such  deed  is  notice.  Puckett  v.  McDaniel,  8  Texas  Civ.  App., 
630;  Bracken  v.  Jones,  63  Texas,  184. 

In  Jack  V.  Dillon,  6  Texas  Civ.  App.,  192,  25  S.  W.  Bep.,  646,  this 
court  held:  "The  fact  that  the  deeds  which  purported  to  convey  the 
entire  land  referred  for  description  to  the  previous  deeds  in  the  chain 
of  title  which  did  not  thus  undertake  to  convey  all  the  land,  does  not 
diminish  their  effect  as  an  act  hostile  to  the  common  title  that  may 
have  existed.** 

In  the  case  before  us  the  deed  showed  upon  its  face  that  the  grantors 
did  not  own  the  entire  title  and  that  they  were  co-tenants  wiSi  other 
heirs,  who  did  not  join.  Yet  they  assumed  to  deal  with  it  all,  made 
their  conveyance  embrace  it  all  and  warranted  it  all.  The  act  was 
none  the  less  inconsistent  with  and  hostile  to  the  co-tenancy  because  of 
its  mention  of  joint  owners  not  signing.  Pope  v.  Brassfield,  61  S.  W. 
Rep.,  5. 

In  the  statement  of  facts  appears  the  following  agreement  signed  by 
counsel  for  all  parties.  After  stating  who  were  all  the  heirs  of  the 
original  John  C.  Foster  and  his  wife,  and  the  disclaimer  of  Naylor  ft 
Jones  as  to  all  the  survey  except  the  2,550  acres  in  question,  this  agree- 
ment concludes  as  follows :    "4th.     That  the  defendants  Naylor  ft  Jones 
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and  their  vendors  A.  J.  and  J.  J.  Dull  have  been  in  open,  adverse, 
exclusive  and  continuous  possession  of  the  said  2,550  acres,  cultivating, 
using  and  enjoying  same  under  title  or  color  of  title  by  a  regular  chain 
of  transfers  from  and  under  the  sovereignty  of  the  soil  since  December, 
1881,  and  have  been  in  such  continuous  possession  of  the  same  under 
deed  or  deeds  duly  recorded  since  December  16,  1881,  paying  all  taxes 
thereon  currently  as  the  same  accrued ;  the  said  deed,  however,  from  the 
Foster  heirs  to  J.  J.  and  A.  J.  Dull,  dated  December  16,  1881,  not  having 
been  signed  and  executed  by  the  plaintiff,  Jno.  C.  Poster  or  the  fathers 
and  mothers  respectively  of  the  other  said  plaintiffs.  5th.  ITiat  unless 
barred  by  either  the  three,  five  or  ten  years^  statute  of  limitation,  the 
said  plaintiff  John  C.  Foster  is  entitled  to  recover  a  1-22  interest,  amount- 
ing to  115  9-10  acres;  the  plaintiffs  Laura  A.  Cavender,  Emma  McCul- 
loch  and  E.  C.  Foster  are  each  entitled  to  recover  an  undivided  1-66 
interest  amounting  to  38  63-100  acres;  and  the  plaintiffs  W.  H.  West, 
James  West,  Ella  Reeves  and  F.  M.  Latham  are  each  entitled  to 
recover  an  undivided  1-88  interest,  amounting  to  28  97-100  acres.'' 

This  is  an  admission  of  all  the  conditions  necessary  to  complete  de- 
fendants' title  by  limitations,  unless  the  effect  of  the  first  of  said  deeds 
by  its  not  having  been  signed  by  the  plaintiff  John  C.  Poster,  defeats 
that  result.  We  have  already  aiTived  at  the  conclusion  that  it  did  not  have 
such  effect.  We  think  this  agreement  as  worded  confines  plaintiff  to 
said  particular  deed  and  excludes  consideration  of  the  two  subsequent 
deeds  taken  by  the  Dulls  in  determining  the  question  of  recognition 
by  the  latter  of  a  tenancy  in  common  with  said  plaintiff  John  C.  Foster. 
It  admits  that  defendants  have  adverse  possession  but  for  that  deed. 
However,  if  this  should  not  be  the  proper  construction  of  the  agreement 
and  it  should  be  contended  that  said  Dulls  by  subsequently  purchasing 
from  Adaline  and  Mary  Jane  recognized  by  those  acts  a  co-tenancy  which 
included  and  extended  to  said  John  C.  Foster,  we  are  of  opinion  that 
such  was  not  the  effect  of  said  acts  as  to  said  John  C.  Poster  with  whom 
J.  J.  and  A.  J.  Dull  never  had  any  communication.  Lewis  v.  Terrell, 
26  S.  W.  Rep.,  754.  We  therefore,  think  the  judgment  should  be  re- 
versed and  here  rendered  for  appellants. 

Reversed  and  rendered. 


George  Dietrich  v.  Josephine  Heintz. 

Decided  January  2,  1907. 

Sale  of  Land — Oral  Contract — ^Void. 

When  it  appeared  from  plaintiff's  pleading  and  evidence  that  by  oral  con- 
tract, and  in  consideration  of  services  rendered,  he  claimed  an  interest  in  certain 
real  estate  then  owned  bv  the  defendant,  the  contract  %va8  void  under  the  stat- 
ute  of  frauds  and  the  court  properly  instructed  a  verdict  for  the  defendant. 

■ 

Appeal  from  the  District  Court  of  Bexar  County.    Tried  below  before 
Hon.  Arthur  W.  Seeligson. 

SaUiway  &  McAskill  and  Haltom  &  Bell,  fqr  appellant. 
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Webb  &  Ooeth,  for  appellee, — ^In  order  that  a  trust  in  real  estate 
may  be  established  by  parol  agreement,  such  agreement  must  have  been 
made  prior  to  the  acquisition  of  the  title,  otherwise  the  agreement  would 
be  in  contravention  of  the  statute  of  frauds.  Sprague  v.  Haines,  68 
Texas,  217;  Masterson  v.  Little,  75  Texas,  689;  Aikens  v.  Hale,  1 
Poeey,  318. 

An  express  trust  created  by  parol  agreement  can  not  be  established 
unless  the  agreement  was  prior  to  the  acquisition  of  the  title.  Toole 
V.  Dibrell,  29  S.  W.  Rep.,  387 ;  Williams  v.  San  Saba  Co.,  59  Texas,  442 ; 
Arnold  v.  Ellis,  20  Texas  Civ.  App.,  271;  Lacey  v.  Clements,  36  Texas, 
663;  Ourv  v.  Saunders,  77  Texas,' 280;  Perry  on  Trusts,  sees.  133  and 
134;  Williamson  v.  Gore,  7  Texas  Ot,  Eep.,  176. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellant 
against  the  appellee  on  September  12,  1904.  Its  nature  will  be  best 
shown  by  stating  the  substance  of  plaintiffs  petition.  It  is  as  follows: 
"That  in  1878  defendant  became  the  owner  in  fee  simple  of  a  certain  lot 
situated  at  the  corner  of  W.  Commerce  and  N".  Presa  streets  in  the 
city  of  San  Antonio;  that  at  or  about  the  time  she  was  invested  with 
title  to  the  property  she  also  became  the  owner  and  proprietress  of  a 
bakery  which  had  theretofore  been  established  and  conducted  on  the 
premises  by  herself  and  prior  husband;  that  wishing  to  continue  the 
maintenance  of  the  business  as  before,  but  being  unacquainted  with  its 
management,  she  engaged  plaintiff,  who  had  previously  been  employed 
by  her  former  husband  in  connection  with  it,  to  take  charge  of,  manage 
and  superintend  it  for  her;  that  in  order  to  induce  him  to  accept  such 
employment,  she  then  promised  him  if  he  would  do  so  and  manage  the 
business  successfully  so  as  to  discharge  certain  liens  upon  the  property, 
amounting  to  about  $8,000,  she  would  give  him  an  interest  in  the  prem- 
ises to  the  extent  of  $4,000,  which  he  should  receive  from  any  sale  of  the 
lot,  and  in  addition  to  such  interest  pay  him  a  monthly  salary  suffi- 
cient to  enable  him  to  live  during  the  time.*'  "That  is  to  say,"  quoting 
here  the  language  used  in  the  petition,  "defendant  employed  plaintiff  to 
superintend  and  manage  her  said  bakery,  and  the  business  appertaining 
thereto,  and  to  work  and  labor  for  her  in  and  about  her  said  business, 
until  she  could  make  sufficient  money  to  pay  off  and  discharge  said 
$8,000  indebtedness,  and  as  a  part  consideration  for  his  services  in 
the  premises  she  verbally  agreed  to  give  him  an  interest  in  said  lot  and 
improvements  to  the  extent  of  $4,000." 

That  plaintiff  accepted  said  employment  and  entered  upon  the  per- 
•  formance  of  the  services  for  which  he  was  employed,  and  labored  faith- 
fully and  diligently  in  such  employment  from  1878  to  the  14th  day  of 
April,  1901,  and  extinguished  said  indebtedness  against  the  property 
by  the  end  of  the  year  1884,  and  by  reason  of  the  premises  he  became 
the  owner  of  said  lot  and  improvements  jointly  witti  defendant  to  the 
extent  of  four  thousand  dollars;  that  the  defendant  thereafter  held  the 
same  in  trust  subject  to  the  payment  of  said  sum  of  money  out  of  the 
proceeds  of  any  sale  thereof,  and  that  she  in  many  ways  admitted  and 
declared  his  interest  in  the  property  and  that  he  was  entitled  to  $4,000 
out  of  the  proceeds  arising  from  the  sale  therof.  That  in  1884  defendant 
married  Henry  Heintz,  and  shortly  after  such  marriage,  she  executed  a 
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will  wherein  she  acknowledged  the  trust  in  favor  of  plaintiff,  and  in  de- 
vising the  property  to  her  husband,  directed  the  same  should  be  sold 
and  that,  from  the  proceeds  arising  from  the  sale,  $4,000  should  be  paid 
plaintiff  in  pursuance  of  her  trust  obligation. 

That  on  the  6th  day  of  July,  1901,  defendant  sold  said  property,  with 
plaintiff's  consent,  for  the  sum  of  $38,500,  and  at  the  time  of  tiie  sale 
recognizing  plaintiff's  right  to  $4,000  of  the  proceeds  by  handing  him 
$1,000,  remarking  at  the  time,  ^*here  you  got  $1,000,  and  the  balance 
you  get  later." 

That  during  the  period  of  sixteen  years  he  was  in  defendant's  employ- 
ment their  relation  was  of  the  most*  confidential  character,  he  trusting 
and  esteeming  her  as  a  son  would  his  natural- mother,  and  she  seemingly 
regarding  him  with  motherly  trust  and  consideration. 

That  on  the  23d  of  August,  1904,  plaintiff  requested  defendant  to  give 
him  the  balance  of  the  amount  or  some  writing  showing  the  exist«ice 
of  such  trust  obligation,  and  that  she  then  refused  to  comply  with 
his  request,  and  for  the  first  time  repudiated  the  ^  trust  and  declared 
nothing  more  was  due  him  from  the  proceeds  of  such*  sale. 

The  petition  concludes  with  a  prayer  that  defendant  be  declared 
trustee  for  plaintiff,  and  that  he  be  adjudged  entitled  to  the  remaining 
$3,000  of  such  trust  fund,  with  interest  from  the  23d  day  of  August, 
1904,  at  the  rate  of  6  percent  per  annum. 

The  defendant  answered  by  specially  excepting  to  plaintiff's  petition 
upon  the  gcoimds:  (1)  because  it  appears  upon  its  face  that  his  de- 
mand was  barred  by  the  two  years'  statute  of  limitation;  (2)  because 
it  appears  from  the  petition  that  he  claims  an  interest  in  land  under  a 
parol  agreement,  which  contravenes  the  statute  of  frauds;  and  (3) 
because  it  is  not  alleged  that  the  agreement  was  made  prior  to  the  time 
the  real  estate  vested  in  defendant.  She  then  pleaded  a  general  denial 
and  the  two  years'  statute  of  limitation. 

After  hearing  the  evidence  the  court  peremptorily  instructed  the  jury 
to  return  a  verdict  for  the  defendant,  and  judgment  was  entered  in  her 
favor  on  the  verdict  returned  in  obedience  to  the  charge. 

It  is  obvious  from  the  face  of  plaintiff's  petition  that  it  is  based  upon 
an  oral  contract  for  the  sale  of  an  interest,  to  the  extent  of  $4,000,  in 
land  and  is  void.  An  equitable  title  to  land  can  no  more  be  created 
solely  by  contract,  unless  it  be  to  acquire  land,  without  there  be  some 
memorandum  of  it  in  writing  signed  by  the  party  charged  therewith, 
than  can  a  legal  title  to  land  without  such  written  memorandum.  To 
establish  his  right  to  any  part  of  the  proceeds  of  the  sale  of  the  land  it 
was  essential  for  him  to  allege  and  show  he  had  an  equitable  interest 
in  the  property,  for  until  this  was  done  equity  could  not  lay  its  hands 
upon  the  proceeds  as  trust  funds  and  take  it  away  from  the  vendor  and 
give  it  to  plaintiff.  And  as  it  appears  from  the  appellant's  assignmeuts 
of  error  that  the  statute  of  frauds  was  insisted  upon  by  the  appellee, 
and  the  charge  of  the  court  was  predicated  upon  the  fact  that  the  con- 
tract was  within  the  statute,  it  follows  that  plaintiff  was  not  entitled 
to  recover. 

It  is  clear  from  the  allegations  in  the  petition  that  plaintiff  did  not 
sue  for  the  value  of  his  services,  and  that  if  he  had  sued  on  that  ground 
his  action  would  have  been  barred  by  the  statute  of  limitation. 
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What  we  have  Bald  involves  every  question  raised  by  the  assignments 
of  error,  which  are  all  overruled  and  the  judgment  aflanned. 

Affirmed, 


Intebnational  &  Great  Northern  Eailway  Company  v.  Roy  Elder. 

Decided  January  6,  1007. 

1. — Bemoval  of  Causes — Statute  Construed. 

A  suit  against  a  railroad  company  for  personal  injuries  caused  by  the 
failure  of  the  railway  company  to  properly  equip  its  trains  with  automatic 
couplers,  does  not  necessarily  import  a  reliance  upon  the  Act  of  Congress  of 
Karch  3,  1875,  requiring  railway  companies  to  equip  their  cars  with  automatic 
couplers.  A  failure  so  to  do  may  constitute  negligence  under  the  general  prin- 
ciples of  law  concerning  master  and  servant,  and  therefore  such  a  suit  does  not 
necessarily  arise  under  the  Constitution  or  laws  of  the  United  States,  and  for 
that  reason  be  removable  to  the  Federal  Court. 

2. — Same. 

The  Act  of  ]!ilarch  3,  1875  (U.  S.  Compiled  Statutes,  vol.  3,  p.  3174),  re- 
quiring railway  companies  to  properly  equip  their  cars  with  automatic  couplers, 
applies  only  to  common  carriers  engaged  in  interstate  commerce,  and  a  petition 
for  removal  of  a  suit  from  a  State  to  a  Federal  Court  on  the  ground  that  the 
suit  is  based  upon  said  statute,  should  affirmatively  show  that  fact. 

^. — ^Railroad  Corporation — ^Venue^-Besidenoe. 

Under  the  Act  of  the  27th  Legislature,  chapter  27,  page  31,  ^requiring  all 
suits  against  railroad  corporations  for  personal  injuries  to  be  brought  in  the 
coimty  in  which  the  injury  occurred  or  in  the  county  of  plaintiff's  residence 
at  the  time  of  the  injury,  a  charge  which  defined  residence  as  "a  fixed  and 
permanent  abode  or  dwelling  place  for  the  time  being,  as  contradistinguished 
from  a  temporary  locality  of  existence,"  approved. 

4. — ^Master  and  Servant — Safe  Place  and  Appliance. 

Where  a  switchman,  while  endeavoring  to  make  a  coupling,  was  injured 
by  the  combined  effects  of  a  slippery  track  (the  risk  of  which  he  assumed)  and 
a  defective  coupler  (the  risk  of  which  he  did  not  assume)  the  court  properly 
charged  the  jury,  in  effect,  that  the  fact  that  plaintiff  assumed  the  risk  of  the 
defective  track  would  not  relieve  defendant  from  liability  for  the  defective 
coupling.  \ 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

N.  A.  Stedman,  John  M,  King  and  Spoonts,  Thompson  &  Barwise, 
for  appellant. — The  court  erred  in  refusing  to  grant  the  motion  and 
petition  of  this  defendant  to  remove  this  cause  to  the  Second  Court  of 
ihe  United  States  for  the  N'orthem  District  of  Texas,  at  Port  Worth, 
Texas,  according  to  the  petition  and  prayer  for  removal  filed  in  this 
eause  by  this  defendant,  which  prayer  was  overruled  and  denied  by  this 
court.  Act  of  Congress,  1893,  approved  March  2,  1893,  27  Stat.,  531 ; 
Act  of  Congress,  March  3,  1887,  di.  373,  as  corrected  by  Act  of  August 
13,  1888,  ch.  866 ;  Cooke  v.  Avery,  147  TJ.  S.,  385 ;  Southern  Pac.  Ry. 
Co.  V.  California,  118  TJ.  S.,  112;  Railway  Company  v.  Mississippi,  102 
TJ.  S.,  135;  Ames  v.  Kansas,  111  TJ.  S.,  449;  St.  Paul  Ry.  Co.  v.  Rail- 
way Company,  68  Fed.  Rep.,  2. 


606  Texas  Civil  Appeals  Reports,  Vol.  44.       ^January, 

Under  the  facts  established  by  the  evidence  the  legal  definition  of  the 
term  "residence"  as  given  by  the  court  was  erroneous,  misleading  and 
confusing  to  the  jury. 

The  court  erred  in  refusing  to  give  special  charge  number  3,  requested 
by  this  defendant.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rogers,  82  S.  W.  Rep., 
822;  Middlebury  v.  Waltham,  6  Vt,  200;  Prost  v.  Brisbin,  19  Wend., 
11;  24  Am.  and  Eng.  Ency.  Law,  694.     . 

In  determining  the  question  of  negligence  with  reference  to  the  coupler 
the  jury  were  directed  to  take  into  consideration  the  track  at  the  place 
of  the  injury  as  same  was  constructed  and  the  condition  they  may  have 
believed  same  was  at  the  time  of  the  injury.  The  condition  of  the  track 
and  premises  had  no  relation  to  the  question  as  to  the  negligence  of  the 
company  in  the  character  of  coupler  furnished,  and  the  jury  should  not 
have  had  their  attention  called  to  same.  Missouri,  K.  &  T.  Ry.  Co.  v. 
McGlamorv.  89  Texas,  636;  Missouri,  K.  &  T.  Rv.  Co.  v.  Rogers,  91 
Texas,  52;"  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mangham,^95  Texas,  41^3;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Washington,  94  Texas,  510. 

Capps  &  Cantey  and  Hanger  &  Short,  for  appellee. 

CONNER,  Cmr.F  Justice. — This  suit  was  instituted  by  appellee  in 
the  District  Court  of  Tarrant  County  on  the  9th  day  of  October,  1905, 
to  recover  damages  in  the  sum  of  thirty  thousand  dollars  for  personal 
injuries.  Appellee  alleged  that  while  in  the  employ  of  appellant  in  the 
capacity  of  a  switchman,  in  the  town  of  Mart,  McLennan  County,  Texas, 
and  while  in  the  discharge  of  his  duties  in  appellant^s  yards  at  that 
place,  and  while  attempting  to  make  a  coupling  between  two  cars, 
through  the  negligence  of  the  railway  company  he  suffered  the  loss  of 
his  right  hand  at  the  wrist.  He  alleged  that  he  had  been  directed  to  make 
a  coupling  between  a  certain  moving  car,  attached  to  an  engine,  and 
another  standing  upon  a  switch  track  in  the  yard;  that  he  first  attempted 
tx)  open  the  automatic  coupler  on  the  moving  car,  which,  being  defective, 
would  not  open,  and  that  while  the  moving  car  was  approaching  the 
standing  car,  he  ran  ahead  and  attempted  to  open  the  coupler  on  the 
standing  car;  that  this  coupler  also  proved  to  be  defective  and  would 
not  open  automatically,  and  that  he  hence  was  compelled  to  endeavor  to 
pull  the  coupling  open  with  his  hand.  It  was  charged  tliat  appellant 
was  guilty  of  negligence  in  permitting  the  switch  track  upon  which  the 
standing  car  was  situated  to  be  in  the  unsafe  condition  described  in  his 
petition,  but  inasmuch  as  the  court  under  the  evidence  assumed  that 
appellee  knew  of  the  condition  of  the  switch  track  and  that  he  therefore 
took  the  risks  arising  from  this  source,  we  need  not  refer  to  matters 
material  to  this  issue.  Appellee  also  alleged,  however,  that  the  cars  by 
which  he  was  injured  were  not  properly  equipped  with  automatic 
couplers,  as  required  by  law ;  that  the  couplers  with  which  said  cars  were 
equipped  were  in  bad  order  and  not  fitted  with  appliances  to  enable  him 
to  do  the  work ;  that  if  the  cars  had  been  properly  equipped  with  auto- 
matic appliances  plaintifi*  would  not  have  been  compelled  to  go  between 
the  cars  to  open  the  couplere,  and  negligence  on  appellant's  part  was 
charged  in  these  respects. 

Appellant  in  due  time  and  manner  presented  its  petition  to  remove 
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the  cause  to  the  Circuit  Court  of  the  United  States,  which  being  over- 
ruled, he  thereupon  answered  by  a  plea  of  privilege,  of  assumed  risk,  and 
of  contributory  negligence  by  appellee.  There  was  a  trial  before  a  jury 
who  returned  a  verdict  against  appellant  on  its  plea  of  privilege  and  in 
favor  of  appellee  for  the  sum  of  eight  thousand  dollars,  and  judgment 
was  entered  accordingly. 

It  is  first  insisted  that  the  court  erred  in  refusing  to  grant  appellant's 
motion  and  petition  to  remove  this  cause  to  the  Circuit  Court  of  the 
United  States.  The  question  presented  is,  do  the  facts  as  alleged  in 
appellee's  petition  show  that  the  case  is  one  arising,  in  whole  or  in  part, 
"under  the  Constitution  or  laws  of  the  United  States?"  If  so,  then  it 
is  one  over  which  the  Circuit  Court  of  the  United  States  has  been  given 
original  jurisdiction  by  the  Act  of  Congress  of  March  3,  1875,  and  which 
hence,  by  the  second  section  of  the  same  Act,  may  be  removed  to  such 
court  from  a  State  Court.  See  volume  1,  United  States  Compiled 
Statutes  of  1901,  page  508.  See  also,  Texas  Pac.  Ry.  Co.  v.  High- 
tower,  12  Texas  Civ.  App.,  43;  Oregon  Short  Line  Ry.  Co.  v.  Skottowe, 
162  U.  S.,  495;  Galveston  &  C.  Ry.  Co.  v.  Texas,  170*^ U.  S.,  235 ;  Texas 
&  Pao.  Rv.  Co.  V.  Codv,  166  U.  S.,  606;  Minnesota  v.  Northern  Securi- 
ties Co.,  194  U.  S.,  48;  Chappell  v.  Waterworth,  155  U.  S.,  102;  Ten- 
nessee V.  Union  &  P.  Bank,  152  U.  S.,  454. 

The  allegations  in  appellee's  petition  upon  which  appellant  princip- 
ally rests  its  contention  are  that  the  "cars  in  use  on  defendant's  said 
railway,  and  particularly  the  cars  on  which  plaintiff  was  injured,  were 
not  properly  equipped  with  automatic  couplers,  as  required  by  law." 
It  is  urged  that  this  necessarily  involved  a  construction  and  application 
of  the  Act  of  Congress  requiring  railway  companies  to  equip  their  cars 
with  automatic  couplers,  and  that  therefore  the  suit  arises,  in  part  at 
least,  under  the  laws  of  the  United  States,  and  consequently  is  re- 
movable. We  hardly  feel  •  prepared  to  say  that  the  allegations  quoted 
necessarily  import  a  reliance  upon  the  Act  of  Congress  mentioned,  for 
it  was  undoubtedly  appellant's  duty  under  general  principles  of  law  to 
use  ordinary  care  to  furnish  its  servants  with  reasonably  safe  appli- 
ances, and  the  failure  to  furnish  an  automatic  coupler,  or  furnishing  a 
defective  coupler,  as  alleged  by  appellee,  might  constitute  negligence. 
But  conceding  that  the  allegations  necessarily  import  a  reliance  upon  the 
Act  of  Congress,  we  still  conclude  that  no  error  has  been  made  to 
appear  in  the  action  of  the  court  in  overruling  appellant's  motion  for 
removal.  Bv  reference  to  the  first  and  second  sections  of  the  Act  re- 
quiring  automatic  couplers  (see  U.  S.  Compiled  Statutes  of  1901,  vol. 
3,  p.  3174),  it  is  perfectly  apparent  that  the  Act  is  made  to  apply  only 
to  common  carriers  engaged  in  interstate  commerce.  The  Act  has  no 
application  whatever  to  instrumentalities  of  transxwriation  used  alone 
within  the  boundaries  of  the  several  States,  and  it  nowhere  appears 
either  in  appellee's  original  petition,  nor  in  the  petition  for  removal, 
that  appellant  at  the  time  was  a  common  carrier  engaged  in  interstate 
commerce,  or  that  the  cars  charged  to  have  been  supplied  with  defective 
automatic  couplers  were  loaded  with,  or  about  to  be  used  in  the  trans- 
portation of  articles  constituting  such  commerce.  The  petition  alleges 
appellant  to  be  a  corporation  incorporated  under  the  laws  of  this  State 
and   operating  a  line  of  railway  between  points  in   this  Srtfte.     The 
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record  hence  fails  to  show  a  removable  case.  (TJnited  States  v.  Geddes, 
131  Fed.  Sep.,  452;  United  States  v.  Southern  Ey.  Co.,  135  Fed.  Bep., 
122;  Winkler  v.  Philadelphia  Ey.  Co.,  63  Atl.  Eep.,  90;  Johnson  v. 
Southern  Pac.  Ey.  Co.,  117  Fed.  Eep.,  462.) 

Some  other  questions  not  relating  to  the  merits  are  raised  by  ap- 
pellant's second,  third  and  fourth  assignments  of  error.  Under  these 
assignments  it  is  insisted  that  the  issue  raised  by  what  is  termed  ap- 
pellant's pleas  of  privilege  was  not  properly  submitted,  and  that  the 
evidence  on  that  issue  does  not  support  the  finding  thereon  in  appel- 
lee's favor.  The  Act  of  the  Twenty-seventh  L^slature,  page  31, 
chapter  27,  provides  that:  "All  suits  against  railroad  corporations 
.  .  .  operating  any  railway  in  the  State  of  Texas,  for  damages  aris- 
ing from  personal  injury  .  .  .  shall  be  brought  either  in  the  county 
in  which  the  injury  occurred,  or  in  the  county  in  which  the  plaintiff 
resided  at  the  time  of  the  injury.''  The  court's  charge  was  as  follows: 
*lf  you  believe  from  the  evidence  that  at  the  time  of  plaintifFs  injury  he 
had  his  residence  in  McLennan  County,  Texas,  then  you  will  find  in  favor 
of  defendant's  plea  in  abatement.  On  the  contrary,  if  you  believe  from 
the  evidence  that  at  the  time  of  plaintiff's  injury  his  residence  was  in 
Tarrant  County,  Texas,  then  you  will  find  against  defendant's  plea 
in  abatement.  In  this  connection  you  are  instructed  that  the  word 
^residence'  as  used  above  means  a  fixed  and  permanent  abode  or  dwelling 
place  for  the  time  being,  as  contradistinguished  from  a  mere  temporary 
locality  of  existence." 

We  approve  the  court's  charge  and  find  nothing  therein  nor  in  the 
evidence  to  justify  appellant's  special  charges  numbers  1  and  3,  which 
were  refused.  Appellee's  evidence  tends  to  show  that  prior  to  the  19th 
day  of  August,  1904,  he  and  his  wife  were  and  had  long  been  residents 
of  Tarrant  County,  Texas;  that  upon  that  day  he  went  to  Mart,  in  Mc- 
Lennan County,  and  accepted  the  situation  of  switchman  under  ap- 
pellant. Appellee  says  in  substance  that  his  purpose  in  doing  so  was 
merely  to  acquire  greater  experience  than  he  then  had,  and  to  qualify 
himself  as  switchman  in  the  yards  of  the  Texas  &  Pacific  Eailway 
Company  in  Fort  Worth,  where  he  was  promised  a  situation  in  the  fall ; 
that  while  at  Mart  he  engaged  and  paid  for  room  and  board ;  that  his 
wife  visited  him  but  one  time  for  some  ten  days,  and  then  returned  to 
Fort  Worth  and  to  visit  some  relatives  in  an  adjoining  county;  that 
appellee  never  entertained  the  purpose  of  abandoning  his  home  in 
Tarrant  County  and  permanently  taking  up  his  residence  in  Mart ;  that 
while  he  had  not  expressed  his  purpose  to  appellant's  employing  officers, 
he  nevertheless  intended  to  abandon  his  position  and  temporary  residence 
in  Mart  and  return  to  Fort  Worth  "as  quick  as  business  picked  up 
enough."  Appellee  further  testified  that  his  household  goods  had 
never  been  removed  to  Mart,  but  had  remained  stored  at  Fort  Worth. 
So  that  we  think,  on  the  whole,  the  issue  was  one  of  fact  merely,  and 
that  the  evidence  in  behalf  of  appellee  supports  the  jury's  finding 
thereon. 

Upon  the  merits,  briefiy  stated,  there  is  evidence  tending  to  show  that 
appellee,  as  alleged,  had  been  directed  to  couple  the  cars  in  question; 
that  the  engine  pushing  one  or  more  cars  entered  upon  the  switch  from 
the  south,  appellee  riding  upon  the  car  ladder  of  the  most  northerly 
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car;  that  when  within  a  abort  distance  of  the  car  to  which  the  coupling 
was  to  be  made,  appellee  got  down  and  in  front  of  the  car  npon  which 
he  was  riding  and  endeavored  to  so  arrange  the  coupler  upon  that  car 
as  that  the  desired  coupling  could  be  made,  but  finding  that  the  coupler 
npon  this  car  was  defective  and  not  in  working  order,  he  then  ran  along 
the  track  in  front  of  the  moving  train  until  he  reached  the  standing 
car ;  that  he  then  seized  the  lever  of  the  automatic  coupler  with  which 
that  car  had  been  provided,  but  found  it,  too,  was  out  of  order,  a  fact 
which  he  prior  thereto  did  not  know;  that  after  making  the  first  effort 
he  made  the  second  to  work  the  lever,  and  again  failing,  he  took  his 
right  hand  and  endeavored  to  open  the  coupler,  his  back  all  the  time 
being  toward  the  approaching  car;  that  he  then  made  a  third  effort 
with  his  left  hand  to  operate  the  lever  of  the  coupler,  and  that  while 
doing  so,  his  right  foot  slipped  on  the  greasy  ties  or  uneven  roadbed, 
and  his  right  hand  was  thrown  forward  and  caught  between  the  cars, 
which  at  that  moment  oame  in  contact     The  impact  was  such  as  to 
crush  off  appellee's  hand  at  the  wrist,  and  it  fell  upon  the  ground.    By 
the  court's  charge  appellee  was  made  to  assume  the  risks  arising  from 
the  defective  coupler  on  the  moving  car  attached  to  the  engine,  and  of  the 
unprepared  or  defective  condition  of  the  track  at  the  point  of  the 
accident,  the  proof  undoubtedly  showing  that  appellee  knew  of  these 
defects  and  of  the  danger  arising  therefrom.     Appellant  insists,  how- 
ever, in  effect  and  in  various  forms,  that  the  court  in  its  charge  devolved 
a  higher  degree  of  care  upon  appellitnt  than  waa  required  in  providing 
and  maintaining  a  sufficient  coupler  upon  the  standing  car,  and  also 
urges  that  the  proof  shows  that  the  injury  was  not  proximately  caused 
by   appellant's   negligence,   if   any,   in  providing   a   defective  coupler, 
but  was  the  result  of  appellee's  own  contributory  negligence.     But  we 
have  concluded  that  appellant's  contentions  in  all  these  particulars  must 
be  overruled.    The  court  submitted  the  issue  of  appellant's  negligence 
*'in  furnishing  said  car  (the  stending  car)  with  said  coupling  in  said 
condition  to  be  used  by  plaintiff  upon  the  tracks  where  he  was  injured, 
constructed  and  in  the  condition  you  believe  from. the  evidence  that  the 
track  was  in  at  the  time."    The  contention  is  that  appellant's  duty  did 
not  require  "the  equipment  of  the  car  with  a  coupler  sufficient  for  the 
defective  track  and  conditions  confronting  appellee  at  the  time;  that  all 
that  wafi  required  of  appellant  was  that  it  should  exercise  ordinary  care 
in  furnishing  proper  equipment  for  tracks  in  the  usual  and  ordinary 
condition.     We  are  not  disposed  to  ft^ree  to  this  contention.     For  ap- 
pellant knew  of  the  condition  of  the  tracks;  appellee  was  directed  by 
one  of  appellant's  vice-principals  to  discharge  the  duty  of  making  the 
coupling  thereon;   and  the  duty  rested  upon   appellant  of  providing 
appellee  with  reasonably  safe  appliances  for  the  performance  of  the 
duty  assigned.     But  whatever  force  there  may  be  in  the  distinction 
mentioned,  we  find  nothing  in  the  evidence  rendering  it  material.    Ap- 
pellant imder  the  assignments  raising  this  question    (the  fifth,  sixth 
and  seventh)  points  out  no  evidence  that  tends  to  show  that  the  defective 
coupler  referred  to  would  have  been  reasonably  safe  on  any  other  kind 
of  track.     According  to  appellee's  testimony  the  issue  was  one  of  a 
defective  coupler  vel  non,  regardless  of  the  place  or  the  condition  of  the 
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track  where  he  attempted  to  use  it.     The  error,  therefore,  if  any,  was 
harmless. 

We  find  no  fault  with  the  eourt*s  submission  of  the  issue  of  appellee's 
alleged  contributory  negligence,  and  we  think  under  the  evidence  it  was 
for  the  jury  to  say  whether  appellee  was  guilty  of  negligence  in  en- 
deavoring to  make  the  coupling  at  the  time  and  under  the  circumstances 
he  did.  We  also  feel  unable  to  say  that  the  verdict  in  his  favor  on  this 
issue  is  unsupported  by  the  evidence.  Appellee,  therefore,  having  acted 
as  a  man  of  ordinary  care  and  prudence  in  his  own  safety,  as  we  must 
assume  from  the  verdict  of  the  jury,  it  was  also  for  the  jury  to  say 
whether  appellant  was  guilty  of  negligence  in  respect  to  the  coupler,  as 
alleged,  and  if  so,  whether  such  negligence  contributed  to  appellee's 
injury.  The  mere  fact  that  appellee  slipped  upon  a  greasy  tie  or  lost 
his  footing  from  a  defective  roadbed — risks  which  he  assumed — ^will  not 
relieve  appellant,  if  concurrently  therewith  a  negligent  failure  or  act 
on  appellant's  part  operated  in  producing  the  loss  of  appellee's  hand. 
Appellee  can  not  be  held  to  have  assumed  a  risk  arising  from  negligence 
attributable  to  appellant  of  which  he  did  not  know,  and  it  seems  to  us 
that  the  evidence  fairly  supports  the  inference  that  there  was  an  un- 
broken connection  between  the  act  of  appellee's  hand  slipping  off  of  the 
defective  coupler,  the  foot  slipping  off  of  the  greased  tie  on  the  defective 
track,  and  the  resulting  injury.  If  so,  and  a  reasonably  prudent  and 
careful  person,  in  view  of  aJl  the  circumstances,  would  have  anticipated 
the  result  or  some  such  like  injury  from  the  use  or  attempted  use  of 
the  defective  coupler,  then  there  can  be  no  question  but  that  appellant 
is  liable.  We  feel  unable  to  say  that  the  evidence  fails  to  support  the 
verdict  in  appellee's  favor  in  these  respects,  and  the  court  hence  properly 
submitted  the  issue  of  negligence  in  respect  to  the  coupler  as  a  proximate 
cause  of  the  injury. 

The  remaining  assignments  relate  to  argument  of  appellee's  counsel 
alleged  to  be  objectionable,  but  the  brief  points  out  no  error  in  this 
respect,  and,  as  we  view  these  assignments,  they  will  not  be  discussed. 

Believing,  as  we  do,  that  the  evidence  sufficiently  supports  the  material 
allegations  of  appellee's  petition,  and  that  the  cause  was  fully  and 
fairly  submitted  by  the  court,  the  judgment  will  be  affirmed. 

Affirmed. 


T.  M.  Brooks  v.  Hibbard,  Spencer,  Bartlett  &  Company. 

Decided  Januaiy  5,   1907. 

1. — ^TJnreoorded  Deed — Judgment  Creditor — ^Ezecntion  Sole. 

A  judgment  creditor  and  purchaser  thereunder  takes  superior  title  to  real 
estate  as  against  a  vendee  holding  under  an  unrecorded  deed  even  though  no 
part  of  the  money  bid  at  such  sale  is  actually  paid,  except  the  cost,  and  even 
though  the  attorney  of  the  creditor  had  actual  notice  on  the  day  of  sale  of  the 
unrecorded  deed,  but  neither  the  creditor  nor  the  said  attorney  had  such 
notice  at  the  time  the  property  was  levied  on. 

2. — Same — Separate  Tracts — Possession  of  One  Tract  as  Notice. 

VHiere  several  tracts  of  land  are  conveyed  by  the  same  deed,  the  possession 
by  the  vendee  of  one  of  such  tracts,  is  not  notice  of  his  claim  to  the  other  tracts, 
his  deed  being  unrecorded. 
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Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irbv  Dunklin. 

Matlock,  Miller  &  Dycus,  for  appellant. — ^Under  our  registration  laws 
the  entry  of  credit  on  the  execution  under  which  real  estate  was  sold, 
of  the  purchase  price,  is  not  such  valuable  consideration  as  makes  the 
purchaser  under  execution  a  bona  fide  purchaser,  but  in  order  to  make 
the  purchaser  at  execution  a  bona  fide  purchaser  he  must  part  with  a 
valuable  consideration  then  paid  and  not  merely  credit  the  purchase 
price  upon  his  execution.  J.  S.  Brown  Hwd.  Co.  v.  Marwitz,  32  S.  W. 
Rep.,  78 ;  First  Nat.  Bank  v.  Western  Mortgage  Co.,  6  Texas  Civ.  App., 
62;  Bailey  v.  Tindall,  59  Texas,  540;  Ayres  v.  Duprey,  27  Texas,  606. 

The  actual  possession  of  a  part  of  land  conveyed  in  a  deed  is  legal 
possession  of  the  whole  of  the  lands  covered  by  the  title  under  which 
the  actual  possession  is  taken.  Allen  v.  Boggess,  94  Texas,  83;  Nolan 
V.  Grant,  1  N.  W.  Rep.,  709 ;  2  Washburn  Real  Prop.,  36,  497 ;  Anderson 
V.  Darby,  1  Nott  &  McC,  369;  Eifert  v.  Read,  1  Nott  &  McC,  374; 
Bailey  v.  Carleton,  12  N.  H.,  9;  Little  v.  Megquier,  2  Me.,  176;  Clug- 
gage  V.  Duncan,  1  Serg.  &  R.,  Ill;  Williams  v.  Miller,  7  Fed.  Rep., 
186;  Berryman  v.  Keller,  13  Fed.  Rep.,  269;  Langworthy  v.  Mvers,  4 
la.,  18;  Smith  v.  McKay,  30  Ohio  St.,  417;  Smith  v.  Gale,  144''U.  S., 
509-527 ;  Gale  v.  Shillock,  29  N.  W.  Rep.,  661. 

Actual,  open  and  notorious  possession  of  land  is  sufiicient  notice  of 
title  in  the  occupant  to  render  void  a  levy  and  an  execution  sale  of  the 
same  as  the  property  of  the  occupant's  grantor.  Markham  v.  Parker, 
31  S.  W.  Rep.,  82.  " 

Harris  &  Harris,  for  appellee. — Under  our  registration  laws  a  party 
who  becomes  a  lien  creditor  of  a  person  who  has  the  legal  title  to  lands 
by  levying  an  execution  on  the  same,  having  no  notice  of  the  claim  of  a 
third  person  holding  an  unrecorded  deed  at  the  time  of  the  levy,  has  a 
superior  right  to  that  of  the  holder  of  the  unrecorded  deed  and  the  un- 
recorded deed  as  to  such  lien  creditor  is  void.  Rev.  Civ.  Stats,  of  Texas, 
art.  4640 ;  Grace  v.  Wade,  45  Texas,  522 ;  Morphy  v.  Smith,  50  S.  W. 
Rep.,  1040;  Simpson  v.  Chapman,  45  Texas,  564;  Grimes  v.  Hobson, 
46  Texas,  419;  Cavanaugh  v.  Peterson,  47  Texas,  207:  Linn  v.  Le 
Compte,  47  Texas,  442;  Borden  v.  McRae,  46  Texas,  401;  Mainwarring 
V.  Templeman,  51  Texas,  205;  Bamett  v.  Squyres,  93  Texas,  193;  Trust 
Co.  V.  Waco  Bldg.  Assn.,  95  Texas,  48. 

Where  a  person  becomes  a  creditor  within  the  meaning  of  article  4640 
of  Revised  Civil  Statutes  of  Texas,  by  levying  an  execution  issued  from 
a  valid  judgment,  having  no  notice  at  the  time  of  levying  of  an  un- 
recorded deed  made  by  the  judgment  debtor  to  another  person,  then  and 
there  his  rights  become  fixed  as  superior  to  those  of  the  vendee  in  the 
unrecorded  instrument ;  and  the  fact  that  the  plaintiff  in  judgment  may 
afterwards  be  given  notice  of  the  said  instrument  by  the  record  of  the 
same  or  by  verbal  or  written  communication  does  not  in  any  manner 
defeat  nor  subordinate  his  rights,  and  if  he  purchase  at  the  sale  he  gets 
superior  title;  and  the  fact  that  he  may  credit  the  amount  of  his  bid 
after  paying  costs  of  sale,  etc.,  upon  his  judgment  in  nowise  affects 
his  rights.     Grace  v.  Wade,  45  Texas,  522;  McKamey  v.  Thorp,  61 
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Texas,  651;  Central  City  Trust  Co.  v.  Waco  Bldg.  Assn.,  95  Texas,  48; 
Hicks  V.  Pogue,  76  S.  W.  Eep.,  788. 

The  holding  of  a  deed  not  recorded  is  no  notice  whatever.  The  nn- 
recorded  deed  is  in  no  manner  notice  of  a  claim  of  right  to  or  interest 
in  a  lot  or  tract  of  land  no  part  of  which  the  claimant  has  in  possession. 
Rev.  Stats,  of  Texas,  art  3344;  Bracken  v.  Jones,  63  Texas,  184;  Craig 
V.  Cartwright,  65  Texas,  422 ;  Parker  v.  Baines,  65  Texas,  605 ;  Porter 
V.  Miller,  76  Texas,  593;  Davidson  v.  Equitable  Securities  Co.,  16 
Texas  Ct.  Eep.,  95. 

SPEER,  Associate  Justice. — This  suit,  an  action  of  trespass  to 
try  title,  brought  by  appellee  against  appellant,  was  submitted  to  the 
district  judge  upon  the  following  agreed  statement  of  facts,  and  upon 
which  he  rendered  judgment  in  appellee's  favor: 

"That  plaintiflE  is  a  foreign  corporation  and  has  a  permit  to  do  busi- 
ness in  the  State  of  Texas. 

"(1)  Heretofore  on  the  22d  day  of  March,  1904,  the  title  to  the 
property  in  controversy  herein  was  in  J.  C.  McQuerry,  who  is  the  com- 
mon source  of  title. 

*^(2)  On  said  day  and  date,  to  wit:  the  22d  day  of  March,  1904, 
said  J.  C.  McQuerry,  for  a  good,  valuable  and  adequate  consideration 
therefor,  made,  executed  and  delivered  to  T.  M.  Brooks  and  the  other 
defendants  herein  deeds  for  said  property. 

*'(3)  After  the  date  of  the  deeds  to  T.  M.  Brooks  and  other  de- 
fendants herein  from  J.  C.  McQuerry  they  were  duly  and  regulariy 
registered  in  the  office  of  the  clerk  of  the  County  Court  of  Tarrant 
County,  Texas,  wherein  said  property  was  situated  on,  to  wit,  12th  day 
of  September,  A.  D.  1904. 

"(4)  The  property  in  controversy  herein  is  the  following,  to  wit: 
Lots  numbers  3,  4  and  5  in  block  number  31,  Rosen  Heights  Addition  to 
North  Port  Worth ;  also  lots  numbers  8,  9  and  10  in  block  number  26, 
in  Rosen  Heights  Addition  to  North  Port  Worth,  Texas;  also  lots 
numbers  11  and  12  in  block  number  60  of  said  Rosen  Heights  Addition 
to  North  Port  Worth,  Texas,  all  of  which  was  conveyed  on  the  day  and 
date  hereinabove  mentioned  to  T.  M.  Brooks. 

"(5)  On  the  date  of  the  execution  of  the  deed  hereinabove  mentioned 
to  T.  M.  Brooks,  to  wit,  on  the  22d  day  of  March,  1904,  the  said  Brooks 
went  into  actual  possession  of  said  lot  number  12,  in  block  number  60 
herein  mentioned,  and  continuously  since  said  date  has  kept,  retained 
and  remained  in  possession  of  the  said  lot,  but  took  no  actud  possession 
of  any  of  said  other  lots  prior  to  said  execution  levy.  Lot  11  is  con- 
tiguous to  and  adjoining  said  lot  12,  but  11  and  12  are  separate  lots. 

"(6)  On,  to  wit,  22d  day  of  March,  1904,  at  the  time  he  purchased 
the  property  in  controversy  herein  and  paid  therefor,  T.  M.  Brooks  had 
no  knowledge  whatever  that  J.  C.  McQuerry  was  indebted  to  Hibbard, 
Spencer,  Bartlett  and  Company  in  any  sum  whatever.  At  said  time  there 
was  nothing  of  record  in  Tarrant  County,  Texas,  to  put  the  said  T.  M. 
Brooks  upon  notice  that  there  was  any  indebtedness  in  favor  of  Hibbard, 
Spencer,  Bartlett  &  Company  against  the  said  J.  C.  McQuerry. 

"(7)  On,  to  wit,  the  1st  day  of  September,  1904,  an  execution  which 
had  been  duly  issued  out  of  the  County  Court  of  Tarrant  County,  Texas, 
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upon  a  good  and  valid  judgment  in  favor  of  Hibbard,  Spencer,  Bartlett 
&  Company  against  J.  C.  McQuerry,  was  duly  and  regularly  levied  on 
said  property  in  controversy  herein,  and  said  property  was  duly  adver- 
tised for  sale  according  to  law  and  was  sold  by  the  sheriff  of  Tarrant 
County,  Texas,  in  the  manner  and  form  provided  by  law  for  sheriflPs 
sales  of  real  estate  on  the  first  Tuesday  of  October,  1904,  and  the  plain- 
tiff in  this  case  at  said  sale  became  the  purchaser  of  said  property,  and 
in  accordance  therewith  thereafter  a  deed  was  regularly  executed  by  the 
sheriff  of  Tarrant  County,  Texas,  to  the  plaintiff  herein  conveying  said 
jHroperty,  and  afterwards,  to  wit,  on  the  4th  day  of  November,  1904,  the 
said  deed  was  duly  recorded  in  the  deed  records  of  Tarrant  County,  Texas, 
and  since  said  time  of  levy  and  sale,  plaintiffs  have  claimed  title  to 
said  property  under  said  levy,  sale  and  deed.  That  said  property  was 
bid  in  by  plaintiffs  for  the  sum  of  $200,  and  after  the  payment  of  court 
costs,  cost  of  sale,  etc.,  ^he  remainder  of  the  purchase  price  of  said 
property  was  credited  on  the  judgment  of  the  plaintiffs  herein,  Hibbard, 
Spencer,  Bartlett  &  Company,  against  J.  C.  McQuerry,  and  no  other 
money  was  actually  paid  except  the  costs. 

"(8)  At  the  time  of  the  levy  of  said  execution  the  plaintiff  herein 
and  his  attorneys  had  no  knowledge  of  the  conveyance  from  J.  C.  Mc- 
Querry to  T.  M.  Brooks  of  the  property  in  controversy  hereinabove 
mentioned,  and  the  deed  from  said  McQuerry  to  said  Brooks  had  not 
at  that  time  been  filed  for  record. 

"(9)  Prior  to  the  time  when  the  plaintiff  at  the  execution  sale  on 
the  first  Tuesday  in  October,  1904,  purchased  the  property  in  contro- 
versy, as  hereinabove  mentioned,  counsel  for  the  plaintiff  in  this  case, 
who  was  then  representing  the  purchaser  at  the  execution  sale,  was 
personally  notified  of  the  conveyance  from  said  J.  C.  McQuerry  to  T. 
M.  Brooks  of  the  property  in  controversy  herein.'* 

The  first  question  presented,  that  is,  whether  or  not  appellee's  rights 
under  the  execution  sale,  irrespective  of  the  question  of  possession  here- 
after noticed,  are  superior  to  those  of  appellant  by  virtue  of  the  un- 
recorded deed  through  which  he  holds,  is  so  thoroughly  settled  by  the 
ease  of  Grace  v.  Wade,  45  Texas,  522,  and  the  many  subsequent  decisions 
following  it,  as  to  preclude  discussion  here. 

The  greatest  difficulty  arises  upon  appellant's  proposition  that  he  had 
constructive  possession  of  all  the  land  in  controversy  at  the  date  of  the 
levy  of  the  writ  of  execution  by  reason  of  his  actual  possession  of  lot 
number  12  in  block  number  60.  But  this  diflSculty  is  more  apparent 
than  real.  The  unrecorded  deed  can  not  be  considered  as  constructive 
notice  of  anything.  The  only  constructive  notice  with  which  appellee 
is  chargeable  is  that  brought  about  by  appellant's  actual  possession  of  lot 
12.  This  possession  undoubtedly  put  appellee  upon  notice  of  ap- 
pellant's rights  in  that  lot^  but  we  do  not  believe  the  notice  extended  to 
his  rights  in  other  distinct  lots  or  tracts  in  no  way  occupied  by  him 
merely  because  they  were  contained  in  the  same  instrument  of  con- 
veyance with  lot  12.  The  general  rule  undoubtedly  is  that  actual  poe- 
isession  of  a  part  of  a  tract  conveyed  will  be  held  to  extend  by  construction 
to  the  boundaries  of  the  tract  so  conveyed.  This  is  the  extent  of  the 
holding  in  Allen  v.  Boggess,  94  Texas,  83.  But  we  know  of  no  case 
in  which  such  possession  has  been  held  to  extend  by  construction  to  other 
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and  distinct  tracts,  even  though  conveved  by  the  same  instrument 
(Galveston  Land  &  Imp.  Co.  v.  Perkins,"  26  S.  W.  Bep.,  256;  Tritt  v. 
Roberts,  64  Ga.,  156;  Griffin  v.  Lee,  90  Ga.,  224,  15  S.  E.  Bep.,  810; 
Carstarphen  v.  Holt,  96  Ga.,  703,  23  S.  E.  Rep.,  904.) 

We  find  no  error  in  the  court^s  judgment  and  it  is  therefore  in  all 
things  affirmed. 

Affirmed. 


Chicago,  Rock  Island  &  Pacific  Railway  Company  v.  M.  H. 

HiLTIBRAND. 
Decided  January  5,  1907. 

1. — ^Practice — ^Inoompetent  Teitimony. 

The  admission  of  irrelevant  or  incompetent  testimony  is  harmless  error 
when  other  testimony  to  the  same  effect  is  admitted  without  objection. 

2. — ^Railroad  Servioe — ^Physioal  Injuries — ^Disqualllloatlon — ^Testimony. 

A  physician  who  has  been  local  surgeon  for  a  railroad  onenind-a-half  years 
and  is  familiar  with  the  rules  of  the  company  in  regard  to  the  physical  quali- 
fications of  applicants  for  employment,  may  testify  that  certain  injuries  would 
disqualify  an  applicant  for  employment. 

S. — Charge — Statement  of  Case. 

A  failure  on  the  part  of  the  court  to  enumerate  in  its  charge  all  the  issues 
presented  by  a  defendant,  is  an  error  of  omission  which  must  be  corrected  by 
requested  instructions. 

Appeal  from  the  District  Court  of  Montague  County.  Tried  below 
before  Hon.  D.  E.  Barrett. 

N.  H.  Lassiter,  Robert  Harrison  and  Jas.  A.  Oraham,  for  appellant. 

Randall  &  Wood  and  Wilkins,  Beaiy  &  Yinson,  for  appellee. 

SPEER,  Associate  Justice. — This  is  an  action  by  appellee  against 
appellant  to  recover  damages  for  personal  injuries.  The  caae  was  tried 
before  a  jury  and  resulted  in  a  verdict  and  judgment  in  appellee^s  favor 
for  the  sum  of  four  thousand  dollars. 

One  of  appellee's  contentions  was  that  the  injuries  received  by  him 
had  resulted  in  the  destruction  of  his  hearing  in  one  ear,  and  while  he 
was  on  the  stand  testifying  as  witness  in  his  own  behalf,  counsel  for 
appellant  asked  him  the  following  questions:  "Q.  When  were  you 
first  treated  for  anv  ear  trouble?  A.  On  December  22.  Q.  Were  vou 
treated  for  any  ear  trouble  while  in  the  hospital?  A.  No,  the  doctor 
gave  me  some  medicine  to  relieve  my  headache.  Q.  Did  the  doctor 
in  the  hospital  tell  you  what  caused  your  headache?"  Counsel  for  ap- 
pellee objected  to  witness's  answering  the  last  question  because  the  state- 
ment of  the  doctor  would  be  hearsay,  which  objection  tiie  court  sustained 
and  to  which  ruling  appellant  assigns  error.  This  ruling  presents  no 
reversible  error,  however,  because  even  if  the  answer  is  not  subject  to 
the  hearsay  objection,  though  we  think  it  is,  yet  substantially  the  same 
fact — that^  is,   that  the  doctor  did  tell  the  witness  that  his  defective 
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hearing  was  not  caused  by  the  accident,  was  proved  without  objection 
by  the  doctor  himself,  who  testified  as  a  witness.  This  fact,  then,  being 
established,  we  would  not  reverse  the  case  to  permit  proof  of  it  from 
another  source.  Appellant's  insistence  is  that  the  testimony  was  ad- 
missible as  tending  to  show  that  appellee's  deafness  was  not  caused  by 
the  accident. 

Dr.  W.  H.  Horine  testified  by  deposition  that  he  considered  the  loss 
of  two  toee  to  be  a  serious  and  permanent  injury,  and  that  such  injuries 
rendered  appellee  physically  not  acceptable  as  a  locomotive  fireman, 
according  to  the  standard  of  railrocd  companies.  There  was  an  objection 
to  this  testimony  by  appellant  upon  the  ground  that  the  same  was  a 
conclusion  of  the  witness  on  a  matter  as  to  which  he  was  not  shown  to 
be  competent  to  testify.  We  think,  however,  the  record  fails  to  sustain 
this  objection,  inasmuch  as  it  was  shown  that  this  witness  had  been  in 
the  employ  of  appellant  as  a  local  surgeon  for  about  a  year  and  a  half, 
that  he  examined  appellee  when  he  applied  for  the  position  as  fireman, 
and  that  he  then  had  in  his  possession  the  rules  of  the  company  in  regard 
to  the  physical  qualifications  of  applicants  for  employment.  Besides, 
Dr.  Allen,  another  of  appellant's  local  surgeons,  testified  that  "if  an 
applicant  presented  himself  with  two  toes  off,  three  others  broken,  and 
deaf  in  one  ear  (and  this  is  the  undisputed  condition  of  appellee),  he 
would  be  turned  down."  This  testimony  is  substantially  to  the  same 
effect,  and  was  admitted  without  objection. 

If  the  court  failed  in  the  opening  paragraph  of  his  charge  to  enumerate 
all  of  the  defenses  of  appellant,  it  was  an  error  of  omission  only  and 
could  not  work  a  reversal  of  the  case  in  the  absence  of  a  request  for 
special  charges  covering  the  issues  omitted. 

The  first  and  third  special  charges  requested  by  appellant  were  properly 
refused  because  the  issues  therein  presented  were  not  raised  by  the  evi- 
dence. 

The  evidence  contained  in  the  record  is  sufficient  to  support  the  im- 
plied finding  contained  in  the  verdict  that  appellant^s  negligence  proxi- 
mately caused  appellee's  injuries,  and  that  the  same  were  in  no  manner 
the  result  of  the  negligence  of  a  fellow  servant. 

All  assignments  are  overruled  and  the  judgment  is  affirmed. 

Affirmed, 


Chicago,  Rock  Island  &  Pacific  Railway  Company  v.  C.  A.  Birk. 

Decided  January  5,  1907. 

1. — ^Bill'  of  Ezoeption — ^Practice. 

Where  a  bill  of  exception  fails  to  disclose  what  the  answer  of  a  witness 
would  have  been  to  certain  questions,  an  assignment  of  error  based  on  the  ex- 
clusion of  such  answers  can  not  be  considered. 

8. — Charge— Constmotion. 

A  charge  should  be  read  and  construed  as  a  whole. 

8. — ^Fireman — Eoad  Karter — Not  Pellow  Servants. 

Even  in  jurisdictions  where  the  common  law  obtains,  a  fireman  on  a  loco- 
motive and  a  road  master,  whose  duty  it  is  to  keep  the  roadbed  in  proper  con- 
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dition,  are  not  such  fellow  servants  as  will  relieve  the  railroad  company  from 
liability  for  injuries  to  the  fireman  resulting  from  negligence  of  the  r<Mui  master. 

4. — ^Personal  Injuries — Conourring  Negligence. 

Where,  by  the  derailment  of  an  engine  a  fireman  is  injured,  and  the  de- 
railment is  caused  by  the  concurring  negligence  of  the  engineer  in  running  too 
fast  and  the  negligence  of  the  railroad  in  the  maintenance  of  its  track,  the 
negligence  of  the  engineer  will  not  relieve  the  railroad  from  liability. 

Appeal  from  the  District  Court  of  Mont^^e  County.  Tried  below 
before  Hon.  D.  E.  Barrett. 

N.  H.  Lassiter,  Robert  Harrison  and  Jos.  H.  Graham,  for  appellant. — 
It  was  not  the  defendant's  duty  to  use  ordinary  care  to  see  that  its  track 
was  in  a  reasonably  safe  condition  so  that  the  plaintiff^  while  he  wss  in 
its  service  as  a  fireman,  might  perform  his  duties  with  a  reasonable 
degree  of  safety.  The  charge  indicated  to  the  jury  that  it  was  the  de- 
fendant's duty  to  keep  its  track  in  such  condition  that  the  plaintiff 
might  perform  his  duties  with  a  reasonable  degree  of  safety. 

The  charge  tvas  on  the  weight  of  the  evidence,  wherein  it  charged  that 
the  plaintiff  was  not  bound  to  inspect  the  track. 

The  second  paragraph  of  the  court's  charge  is  as  follows: 

'^t  was  the  duty  of  the  said  defendant  to  use  ordinary  care  to  see 
that  its  track  was  in  a  reasonably  safe  condition,  so  that  the  plaintiff,  if 
he  was  in  its  service  as  a  fireman,  might  perform  his  duties  with  a 
reasonable  degree  of  safety,  and  he  had  a  right  to  assume  that  this  duty 
had  been  discharged,  and  was  not  bound  to  inspect  the  track  for  himself. 
But  if,  on  the  other  hand,  the  defendant  used  such  care,  its  duty  was 
fulfilled,  even  though  an  injury  occurred.  It  was  also  the  plaintiff's 
duty  to  exercise  ordinary  care  for  his  own  safety,  and  if  he  was  guilty 
of  contributory  negligence  he  can  not  recover.  Nor  can  he  recover  for 
the  negligence  of  a  fellow  servant  or  where  he  assumed  the  risks."  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Gormlev,  91  Texas,  399 ;  Galveston,  H.  & 
S.  A.  By.  Co.  V.  English,  59  S.  W.  Rep.,  627;  Ft.  Worth  &  D.  C.  By.  Co. 
V.  Boberts,  37  Texas  Civ.  App.,  108. 

The  court  erred  in  the  fourth  paragraph  of  the  charge  to  the  jury. 

The  charge  is  error,  because  it  assumes  that  the  defendant  was  guilty 
of  negligence,  and  indicates  to  the  jury  that  the  court  is  of  the  opinion 
that  the  defendant  was  guilty  of  negligence. 

The  fourth  paragraph  of  the  court's  charge  is  as  follows: 

"If  you  believe  from  the  evidence  that  the  plaintiff  was  not  in  the 
service  of  said  defendant  when  he  was  injured ;  or  that  his  injuries  were 
not  proximately  caused  by  such  negligence  on  the  part  of  said  defendant ; 
or  that  they  were  caused  or  contributed  to  by  the  plaintiff's  own  negli- 
gence or  want  of  ordinary  care ;  or  that  they  were  caused  by  the  engineer 
in  charge  of  said  locomotive  running  the  same  at  an  excessive  rate  of 
speed  under  the  circumstances,  or  violating  the  orders  which  the  com- 
pany had  given  him  in  reference  to  speed  at  the  point;  or  thiat  they 
resulted  from  the  risks  ordinarily  incident  to  the  employment  of  a 
locomotive  fireman — then,  in  either  of  such  events  you  will  find  for  the 
defendant."  St.  liouis  S.  A¥.  Ry.  Co.  v.  Smith,  63  S.  W.  Rep.,  1064; 
Halsev  v.  Bell,  62  S.  W.  Rep.,  1088. 
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The  court  erred  in  the  seventh  paragraph  of  the  charge  to  the  jury. 

The  seventh  paragraph  of  the  court's  charge  is  error,  because  the 
plaintiff  assumed  such  risk  as  he  knew  of,  whether  these  risks  were  due 
to  the  negligence  of  the  defendant  or  not. 

The  seventh  paragraph  of  the  court's  charge  is  as  follows: 

*1n  connection  with  that  portion  of  this  charge  relating  to  asfiumed 
risk  you  are  instructed  that  .although  when  he  entered  the  service  of  said 
defendant  as  fireman,  if  he  did  so  enter,  the  plaintiff  assumed  such  risks 
as  are  ordinarily  incident  to  such  employment,  and  so  far  as  this  case  is 
concerned,  all  risks  except  those  due  to  the  negligence  of  said  defendant, 
you  are  instructed  that  he  did  not  assume  any  risk  arising  from  such 
negligence  of  said  defendant,  if  any  such  negligence  there  was." 

The  plaintiff's  evidence  showed  that  he  was  familiar  with  the  con- 
dition of  the  track  at  the  place  of  the  accident,  and  knew  also  that  there 
was  a  slow  order  coving  it.  Texas  &  N.  0.  Ey.  Co.  v.  Single,  91  Texas, 
288 ;  Houston  &  T.  C.  Ey.  Co.  v.  Martin,  21  Texas  Civ.  App.,  209. 

The  court  erred  in  refusing  to  give  special  charge  number  2,  asked 
by  defendant.  St.  Louis  &  S.  F.  Ey.  Co.  v.  Amett,  37  Texas  Civ.  App., 
623 ;  Harrison  v.  New  Jersey  Sub.  Water  Co.,  72  N.  J.  L.,  196 ;  Howd  v. 
Mississippi  Cent.  Ey.  Co.,  50  Miss.,  178;  New  Orleans  J.  &  G.  Ey.  Co. 
V.  Hughes,  49  Miss.,  258 ;  Malone  v.  Hathaway,  64  N.  Y.,  5 ;  McKinnon 
V.  Norcross,  148  Mass.,  533;  McDertnott  v.  Pacific  Ey.  Co.,  30  Mo., 
115;  Eohback  v.  Pacific  Ey.  Co.,  43  Mo.,  187;  Parker  v.  Hannibal  & 
St  J.  Co.,  19  S.  W.  Eep.,  1119;  Philadelphia  &  E.  Ey.  Co.  v. 
Hughes,  119  Pa.  St.,  301 ;  Gunter  v.  GraniteviUe  Mfg.  Co.,  15  S.  C, 
443;  Conlin  v.  Charleston,  15  Eich.  (S.  C),  201;  Manville  v.  Cleve- 
land &  T.  Ev.  Co.,  11  Ohio  St.,  417;  Little  Miami  Ey.  Co.  v.  Fitzpatrick, 
42  Ohio  St.,'  318 ;  Columbus  &  X.  Ey.  Co.  v.  Webb,  12  Ohio  St,  476 ; 
King  V.  Boston  &  W.  Co.,  9  Cush.,  112;  McGee  v.  Boston  Cordage  Co., 
139  Mass.,  445;  Smith  v.  Ix)well  Mfg.  Co.,  124  Mass.,  114;  Cooper  v. 
Hamilton  Mfg.  Co.,  14  Allen,  193 ;  Wonder  v.  Baltimore  &  Ohio  Ey.  Co., 
20  Md.,  212;  Columbus  v.  Arnold,  31  Ind.,  174;  Smoot  v.  Mobile  &  M. 
Ey.  Co.,  67  Ala.,  13. 

Randell  &  Wood  and  Wilkins,  Beaty  &  Vinson,  for  appellee. 

CONNEE,  Chief  Justice. — ^This  is.  an  appeal  from  a  judgment  in 
appellee's  favor  for  the  sum  of  thirty-two  hundred  and  fifty  dollars  as 
damages  for  personal  injuries  received  in  a  derailment  and  wreck  on 
appellant's  line  of  railway  in  the  Indian  Territory.  Appellee  alleged, 
as  the  cause  of  the  wreck,  that  the  railroad  track  and  bridge  at  the 
point  where  the  derailment  occurred  had  been  negligently  and  im- 
properly constructed  of  worn  and  defective  material  and  that  the  track 
was  without  ballast;  or  if  said  track  and  bridge  had  been  properly  con- 
structed that  the  ties,  rails,  bolts,  etc.,  had  since  been  negligently  allowed 
to  become  old,  rotten  and  unfit  for  use,  the  joints  of  the  rails  to  become 
loose  and  the  ballast  under  the  track  to  be  washed  out  and  removed. 
Appellee  specified  the  injuries  alleged  to  have  been  sustained,  and 
charged  that  they  were  permanent. 

The  railway  company  pleaded  a  denial  of  the  allegations  of  negli- 
gence, and  specially  tliat  plaintiff  was  guilty  of  contributory  negligence 
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in  the  manner  of  performing  his  duties  at  the  time  of  the  accident,  also 
that  the  accident  was  the  proximate  result  of  the  negligence  of  a  fellow 
servant;  that  the  injury  occurred  in  the  Indian  Territory,  where  the 
common  law  was  in  force,  and  that  under  this  law  the  plaintiflE  was  not 
entitled  to  recover  damages  for  an  injury  occurring  by  reason  of  the  act 
of  a  fellow  servant ;  also  that  he  assumed  the  risk  of  the  injury  received 
bv  him. 

It  was  admitted  that  the  common  law  of  England  was  in  force  at  the 
time  and  place  where  appellee  received  his  injuries,  and,  while  conflicting, 
the  evidence  is  sufficient  to  sustain  the  finding  that  the  crossties  and 
bridge  timbers  at  the  point  of  derailment  were  unsound,  as  alleged,  and 
that  in  consequence  thereof  the  rails  had  spread  and  the  engine,  upon 
which  appellee  was  at  the  time  employed  as  fireman,  ran  off  of  the 
track  upon  a  curve  and  that  he  was  injured  and  damaged  in  an  amount 
equal  to  the  verdict.  It  was  also  proven  that  appellant  had  a  road- 
master  in  charge  of  the  district  within  which  the  derailment  occurred, 
whose  business  it  was  to  examine  and  keep  the  track  in  proper  con- 
dition; that  there  was  also  for  such  district  a  bridge  superintendent, 
whose  business  it  was  to  keep  the  bridges  in  good  condition.  Neither 
of  these  officers,  however,  testified,  and  we  are  therefore  unable  to  say 
just  what  length  of  time  the  road  and  bridge  had  continued  in  the  con- 
dition stated.  We  impute  to  the  verdict,  however,  a  finding  that  there 
was  negligence  on  the  part  of  appellant^s  track  and  bridge  repairers  in 
this  respect.  It  was  also  shown  that  just  before  the  accident  an  order 
had  been  delivered  to  the  conductor  and  engineer  of  the  train,  requiring 
that  it  should  not  exceed  fifteen  miles  per  hour  over  that  portion  of  the 
track,  and  there  is  evidence  tending  to  show  that  the  train  at  the  time 
of  the  accident  was  running  at  a  greater  rate  of  speed,  appellee  himself 
testifying  that  it  was  going  at  the  rate  of  fifteen  to  eighteen  miles  an  hour, 
and  other  witnesses  placed  the  rate  of  speed  as  high  as  twenty  miles  per 
hour.  It  also  appeared  that  plaintiflE  had  gone  over  the  track  during 
the 'night  before,  but  there  is  no  evidence  other  than  this,  tending  to 
show  that  appellee  knew  the  defective  condition  of  the  track  or  bridge, 
knowledge  of  which  he  denied.  The  engineer  testified  that  a  train  on 
a  track,  going  at  a  high  rate  of  speed  would  be  more  likely  to  leave  it 
on  a  curve  than  on  a  straight  track,  and  that  the  reason  of  limiting  trains 
to  a  certain  speed  is  *Tx>cause  the  company  does  not  think  the  track  at 
that  particular  place  is  safe  for  a  higher  rate  of  speed.'' 

In  the  first  and  second  assignments  of  error  appellant  objects  to  the 
action  of  the  court  in  excluding  the  answers  of  witnesses  therein  named 
to  the  questions  set  out  in  the  statement  under  these  assignments.  In- 
asmuch, however,  as  appellant's  brief  (as  well,  also,  as  its  bills  of  ex- 
ception) fails  to  show  what  would  have  been  the  answers  of  the  wit- 
nesses named  to  the  interrogatories  propounded  we  are  unable  to  say 
that  there  was  error,  and  the  burden  of  so  showing  certainly  rests  upon 
appellant. 

Several  objections  to  the  court's  charge  are  also  made.  We  find  no 
merit,  however,  in  those  urged  under  the  third  and  fourth  assignments 
of  error.  The  second  paragraph  of  the  court's  charge,  complained  of 
in  the  third  assignment,  plainly  and  correctly  defines  appellant's  duty 
to  use  ordinary  care  to  see  that  its  track  was  in  a  reasonably  safe  eon- 
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dition,  80  that  appellee  might  perform  his  duties  with  a  reasonable 
degree  of  safety  to  himself.  Nor  was  this  paragraph  upon  the  weight 
of  the  evidence  in  also  instructing  the  jury  that  appellee  was  not  bound 
to  inspect  the  track  for  himself.  The  objection  to  the  fourth  paragraph 
of  the  Courtis  charge,  to  the  effect  that  "it  assumes  that  thfe  defendant 
was  guilty  of  negligence  and  indicates  to  the  jury  that  the  court  is  of 
the  opinion  that  the  defendant  was  guilty  of  negligence,"  entirely  dis- 
appears  when  said  paragraph  is  read  together  with  other  paragraphs. 
The  charge,  as  a  whole,  very  plainly  submitted  the  issue  of  negligence 
to  the  jury,  and  there  is  no  reasonable  probability  that  they  were  misled 
in  the  particulars  specified. 

So,  too,  the  objection  to  the  seventh  paragraph  is  without  merit 
Eeading  the  sixth  and  seventh  clauses  of  the  charge  together,  it  is 
perfectly  apparent,  we  think,  that  the  jury  were  instructed  that  appellee 
assumed  the  risks  ordinarily  incident  to  the  employment  of  a  locomotive 
fireman  and  such  also  as  those  of  which  he  had  knowledge.  It  is 
doubtful  whether  the  evidence  is  suflBcient  to  raise  the  issue  that  appellee 
knew  of  the  dangerous  condition  of  the  bridge  and  track  at  the  time  and 
place  of  the  accident,  but  if  so,  the  charge  as  a  whole  sufficiently  sub- 
mitted the  issue.  Indeed,  the  court  in  the  sixth  paragraph  specifically 
instructed  the  jur}"-  that  if  they  believed  from  the  evidence  appellee 
knew  of  the  defective  condition  of  the  track  in  question,  if  it  was  de- 
ffective,  and  of  the  danger  incident  thereto,  or  if  in  the  performance 
of  his  duties,  by  the  exercise  of  ordinary  care,  he  could  have  known 
thereof  in  time  to  have  avoided  injury  by  the  use  of  such  care  for  his 
safety  as  a  person  of  ordinary  prudence  would  have  used  under  the  same 
or  similar  circumstances,  they  would  find  for  appellant. 

A  more  serious  objection,  perhaps,  is  to  be  found  under  the  sixth 
assignment,  which  is  the  action  of  the  court  in  refusing  the  following 
special  charge :  "Unless  you  find  from  the  evidence  that  the  defendants, 
or  one  of  them,  failed  to  use  and  exercise  ordinary  care  to  select  com- 
petent employes,  whose  duty  it  was  to  exercise  ordinary  care  to  keep  that 
portion  of  the  track  and  roadbed,  and  to  operate  its  trains  where  the 
accident  occurred,  in  reasonably  safe  condition,  you  will  find  for  the 
defendants,  even  though  you  may  believe  from  the  evidence  that  the 
plaintiff  sustained  all  the  injuries  and  damages  claimed  by  him  in  his 
pleadings." 

The  proposition  asserted  under  this  assignment  is  to  the  effect  that 
appellant's  road  master  and  bridge  superintendent  and  other  employes 
whose  duty  it  was  to  inspect  and  maintain  the  roadbed,  were  fellow 
servants  of  appellee,  and  that  hence  appellant  is  not  liable  for  the  negli- 
gence of  such  fellow  servants.  Appellant  cites  numerous  authorities, 
some  of  which  seem  certainly  to  sustain  its  contention,  but  our  own 
decisions,  we  think,  are  to  the  contrary,  and  of  controlling  effect.  As 
early  as  the  case  of  Eailway  Company  v.  Dunham,  49  Texas  181,  and 
before  the  enactment  of  any  fellow  servants  act  on  the  part  of  our 
Tjegislature,  so  far  as  we  know,  it  was  held  by  our  Supreme  Court  upon 
general  principles  that  the  railway  company  was  liable  for  injuries 
received  by  one  of  its  brakemen,  proximately  caused  by  negligence  on  the 
part  of  the  road  master  and  section  hands,  whose  duty  it  was  to  main- 
tain the  track.    The  late  case  of  the  Missouri,  K.  &  T.  Ey.  Co.  of  Texas 
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V.  Keefe,  37  Texas  Civ.  App.,  588,  by  the  Court  of  Civil  Appeals  for 
the  Fifth  District,  in  which  writ  of  error  was  refused  by  our  Supreme 
Court,  seems  very  closely  in  point.  In  that  case  a  railroad  brakeman 
was  injured  as  a  result  of  negligence  on  the  part  of  those  entrusted  with 
the  duty  of  keeping  the  track,  upon  which  the  brakeman  was  endeavoring 
to  make  a  coupling,  clear  of  cinders,  and  the  court  say:  'It  was  the 
road  master's  duty  to  see  that  the  section  men  removed  the  cinders. 
Appellant's  duty  to  use  ordinary  oare  to  provide  a  reasonably  safe  track 
and  place  for  appellee  to  work  having  been  delegated  to  its  road  mast^, 
he,  in  the  discharge  of  such  duty,  was  not  a  fellow  servant  of  appdlee. 
This  fact  did  not  relieve  the  company  of  its  duty  to  use  ordinary  care 
to  provide  a  reasonably  safe  track  and  yard  for  plaintiff  to  work."  In 
this  case,  as  in  the  one  before  us;  the  injury  occurred  in  the  Indian 
Territory,  where  it  was  stated,  as  here,  that  the  common  law  was  in  force. 
So  that  whatever  mav  be  the  view  entertained  bv  courts  of  other  States, 
we  think  our  own  decisions,  as  well  as  the  better  reason,  are  against 
appellant's  contentions. 

The  only  remaining  assignment  is  to  the  action  of  the  court  in  over- 
ruling defendant's  motion  for  a  new  trial  because,  as  is  insisted,  ''the 
verdict  of  the  jury  is  contrary  to  the  law  and  the  evidence,  in  that  the 
evidence  shows  that  the  accident  was  the  result  of  the  negligence  of  the 
plaintiff's  fellow  servants,  in  that  they  and  the  plaintiff  were  operating 
the  train  at  the  time  the  accident  occurred  at  a  rate  of  speed  in  excess 
of  the  rate  allowed  by  the  rules  and  orders  of  the  defendant  company, 
which  rate  was  a  dangerous  rate  of  speed  under  the  circumstances." 
This  contention,  however,  we  think  must  be  overruled,  for  if  it  be  ad- 
mitted that  the  engineer,  to  whom  this  objection  applies,  was  a  fellow 
servant,  and  that  he  was  guilty  of  negligence  in  running  at  a  prohibited 
rate  of  speed,  appellant  is  nevertheless  liable  if  its  own  negligence  in 
respect  to  the  defective  rOadbed  proximately  contributed  with  that  of 
the  engineer  to  appellee's  injuries.  Appellant's  negligence  was  not  one 
of  the  risks  assumed  by  appellee.  The  evidence  is  sufficient  to  support 
a  finding  to  the  effect  that  appellant's  bridge  and  track  repairers  were 
guilty  of  negligence  which  proximately  contributed  to  the  injury.  It 
is  also  sufficient  to  support  appellee's  contention  that  he  was  without 
knowledge  of  the  condition  of  the  track  and  wa«  without  contributory 
negligence  of  his  own.  It  follows  that  appellant  was  liable  and  that  the 
court  properly  overruled  the  motion  for  new  trial.    Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Cable  Company  v.  D.  D.  Booers. 

Decided  January  6,  1907. 

Justice  Court — ^Reconvention — Jurisdiction. 

In  a  suit  in  the  Justice  Court  upon  three  promissory  notes  for  $25  each 
given  in  part  payment  for  a  piano  the  defendant  plead  in  reconvention  for 
rescission  of  the  contract  and  for  recovery  of  the  money  and  property  paid, 
aggregating  $270.  Held,  that  neither  the  Justice  Court  nor  the  County  Court 
on  appeal  had  jurisdiction  of  defendant's  plea  in  reconvention. 
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Appeal  from  the  County  Court  of  Fannin  County.  Tried  below 
before  Hon.  Tom  C.  Bradley. 

J.  W.  Gross  and  J.  0.  McOrady,  for  appellant 

R.  L.  Movlden,  for  appellee. 

EAINEY,  Chief  Justicb. — This  suit  was  brought  in  the  Justice 
Court  by  appellant  to  recover  on  three  promissory  notes^  each  for  $26, 
interest  and  attorney's  fees,  executed  by  appellee. 

Appellee  answered  stating  that  said  notes  were  executed  in  considera- 
fion  for  one  piano  of  the  value  of  $280,  on  which  he  had  paid  $205,  in 
property  and  money.  ITiat  the  consideration  had  failed,  said  piano 
being  not  as  represented,  but  totally  worthless,  and  sought  the  cancella- 
tion of  said  notes  and  a  recovery  of  the  amount  paid,  less  $10  remitted. 
His  prayer  was:  '^Wherefore,  premises  considered  defendant  prays  that 
upon  final  hearing  he  have  judgment  against  the  plaintiff  for  the  sum 
of  one  hundred  dollars  in  money  and  the  return  of  his  organ  and  cow 
in  the  condition  in  which  they  were  received  by  plaintiff  or  their  value 
in  money,  which  was  $70  for  the  organ  and  $25  for  the  cow  and  that  said 
three  notes  herein  sued  on  be  cancelled  and  held  for  naught,  and  for  all, 
general,  special  and  equitable  relief,  etc.*' 

The  effect  of  appellee's  plea  was  for  a  rescission  of  the  contract,  which 
involved  the  sum  of  $280.  Of  this  amount  he  sought  affirmative  relief 
for  the  sum  of  $270,  being  the  amount  of  contract  less  the  sum  of  $10, 
which  he  remitted.  The  relief  sought  by  appellee  involved  an  amount 
greater  than  that  over  which  the  Justice  Court  had  jurisdiction.  It  was 
error  for  the  justice  to  assume  jurisdiction  over  the  amount  claimed  by 
appellee,  and  the  County  Court  diould  not  have  entertained  said  plea, 
though  not  excepted  to  by  appellant.  The  judgment  will  be  reversed 
and  cause  remanded. 

Reversed  and  remanded. 


Houston  &  Texas  Central  Railroad  Company  v.  J.  A.  Mayes. 

Decided  January  0,  1907. 

Kallway — ^Penalty — ^Failnre  to  Tumlsh  Cars — Constitiitloiial  Law — ^Interstate 

Commerce. 

Articles  4497-4500,  Revised  Statutes,  providing  penalties  for  failure  of  a 
railway  company  to  furnish  cars  upon  demand,  are  void  as  applied  to  interstate 
commerce,  being  an  attempted  regulation  thereof  by  the  State. 

Appeal  from  the  District  Court  of  Llano  County.  Tried  below  before 
Hon.  Clarence  Martin. 

The  judgment  appealed  from  was  aflBrmed  October  19,  1904,  by  the 
Court  of  Civil  Appeals,  and  writ  of  error  was  refused  by  the  Supreme 
Court  of  Texas  January  12,  1905  (36  Texas  Civ.  App.,  606).  On  writ 
of  error  from  the  Supreme  Court  of  the  United  States,  this  judgment 
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was  reversed  and  the  cause  remanded  to  this  court  on  April  2,  1906 
(201  U.  S.,  321).  Thereupon  the  opinion  following  was  delivered  in 
this  court. 

S,  R.  Fisher  and  J.  H,  Tallichet,  for  appellant. 

McLean  &  Spears,  for  appellee. — Articles  4497  to  4500,  inclusive, 
merely  prescribe  safeguards  and  precautions  foreseen  and  proper  to  pre- 
vent by  anticipation  the  wrongs  and  injuries  incident  to  the  failures  or 
refusal  of  the  initial  carrier  to  furnish  cars  upon  seasonable  application 
made,  which,  after  they  have  been  inflictd,  the  State  has  power  to  redress 
and  punish,  are  strictly  within  the  scope  of  the  local  law,  and  so  long 
as  Congress  had  not  legislated  upon  the  particular  subject,  are  to  be 
regarded  as  in  aid  of  interstate  commerce  and  as  a  rightful  exercise  of 
the  police  power  of  the  State  to  regulate  the  relative  rights  and  duties 
of  all  persons  and  corporations  within  its  limits.  Chicago,  M.  &  St.  P. 
Ry.  Co.  V.  Solan,  169  U.  S.,  133;  Richmond  &  A.  R.  Co.  v.  R.  A.  Patter- 
son Tobacco  Co.,  169  U.  S.,  311 ;  Missouri,  K.  &  T.  Rv.  Co.  v.  McCann, 
174  U.  S.,  580;  Wesiem  U.  Tel.  Co.  v.  Call  Publishing  Co.,  181  U.  S., 
92 :  Armstrong  v.  Galveston,  H.  &  S.  A.  Rv.  Co.,  92  Texas,  121 ;  Texas 
&  Pac.  Ry.  Co.  v.  Walker,  60  S.  W.  Rep.,  797;  Gulf,  C.  &  S.  P.  Ry.  Co. 
V.  Dwyer,  75  Texas,  581. 

Railroad  cars  do  not  become  the  subject  of  interstate  commerce  laws 
until  they  have  been  loaded  with  property  to  be  shipped  from  some  point 
in  the  State  to  a  point  beyond  its  boundaries,  by  a  continuous  trip. 
Houston  Direct  Nav.  Co.  v.  Insurance  Co.  of  N.  A.,  89  Texas,  6;  17 
Am.  and  Eng.  Ency.  of  Law  (2d  ed.),  64,  70. 

EIDSON,  Associate  Justice. — ^In  conformity  with  the  decision  of 
the  United  States  Supreme  Court  in  this  case  (Houston  &  Texas  Central 
Railroad  Co.  v.  Mayes,  201  U.  S.,  321)  holding  that  articles  4497  to 
4500,  Sayles'  Revised  Statutes  providing  for  penalties  against  a  rail- 
road company  for  failure  to  furnish  cars  upon  application  in  writing 
therefor  by  a  shipper  are  void  as  to  interstate  commerce,  the  judgment 
of  this  court  heretofore  entered  affirming  the  judgment  of  the  court 
below  in  favor  of  appellee  for  the  sum  of  $425  as  a  penalty  against 
appellant,  will  be  set  aside  and  the  judgment  of  the  court  below  for  said 
penalty  will  be  reversed,  and  this  suit,  insofar  as  it  seeks  to  recover 
against  appellant  the  statutory  penalty  for  failure  to  furnish  appellee 
the  cars  applied  for,  will  be  dismissed.  And  the  judgment  of  the  court 
below  for  the  sum  of  $500,  as  damages  to  his  cattle  sustained  by  ap- 
pellee will  be  affirmed;  and  the  cost  of  this  appeal,  including  that 
accrued  in  the  United  States  Supreme  Court,  is  adjudged  against  appellee. 

Reversed  and  dismissed  in  partj  and  affirmed  in  part. 
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B.  F.  Thompson  v.  City  op  Bbownwood  et  al. 

Decided  January  9,  1007. 
1 . — City — Ordlnaiioe — Impounding  Stock — Constitution. 


The  constitutional  provision  authorizing  counties  or  subdivisions  thereof 
to  prohibit,  by  popular  vote,  cattle  from  running  at  large  (Const.,  art.  16,  sec. 
23)  does  not  prevent  the  council  of  an  incorporated  city  from  enacting  a  sim- 
ilar prohibition  by  ordinance  not  submitted  to  such  vote. 


S. — Same — ^Impounding  Pees — ^Exempt  Property. 

Live  stock  exempt  by  law  from  execution  may  be  made  liable  for  im- 
pounding fees  imposed  by  a  city  ordinance  when  taken  running  at  large  within 
the  city  limits. 

Appeal  from  the  Countv  Court  of  Brown  County.  Tried  below  before 
Hon.  S.  C.  Coffee. 

The  judgment  appears  to  have  been  first  affirmed  without  written 
opinion. 

Arrh  Grinnan,  for  appellant. — As  the  ordinance  of  the  city  of  Brown- 
wood  set  up  as  a  defense  in  defendant's  answer  was  not  submitted  to  Hie 
freeholders  of  said  city  and  approved  by  them,  as  provided  by  the  Con- 
stitution, it  is  illegal  and  void,  and  is  no  defense  to  plaintiff's  right  to 
recover  in  this  suit.  Const.,  art.  16,  sec.  23;  Armstrong  v.  Traylor,  87 
Texas,  "603;  Roberson  v.  State,  63  S.  W.  Rep.,  885;  Holley  v.  State,  14 
Texas  Crim.  App.,  515. 

The  city  ordinance  of  Brownwood  insofar  as  it  undertakes  to  subject 
plaintiff's  exempt  property  to  forced  sale,  is  void.  Arroyo  v.  State,  69 
S.  W.  Rep.,  503;  Chancey  v.  State,  84  Texas,  536;  Curtis  v.  Gulf,  C. 
&  S.  F.  Ry.,  63  S.  W.  Rep.,  149 ;  Sherman  v.  Langham,  92  Texas,  18 ; 
Barber  v.  East  Dallas,  83  Texas,  147;  Williamson  v.  Davidson,  43 
Texas,  34 ;  Rev.  Stats.,  art.  593 ;  Burton  v.  Dupree,.  46  S.  W.  Rep.,  272 ; 
Curtis  v.  Gulf,  C.  &  S.  F.  Ry.,  63  S.  W.  Rep.,  149 ;  Ex  parte  Ogden,  66 
S.  W.  Rep,,  1100;  Ex  parte  Powell,  66  S.  W.  Rep.,  298. 

W,  J.  Scott  and  Williamson  &  Lee,  for  appellee. — The  constitutional 
provision  does  not  restrict  the  powers  of  city  councils  in  regulating  live 
stock.  City  of  Waco  v.  Powell,  32  Texas,  258;  Moore  v.  Crenshaw.  1 
W.  &  W.  Civ.  Cas.,  p.  105,  sec.  264 ;  Batsell  v.  Blaine,  4  W.  Civ.  Cases, 
pp.  295-296,  sec.  196;  Coyle  v.  McNabb,  4  W.  Civ.  Cas.,  pp.  487-490, 
sec.  284. 

The  pound  fees  sought  to  be  collected  by  the  city  of  Brownwood  in  this 
case  are  in  the  nature  of  a  fine,  penalty  or  tax,  and  are,  therefore,  not  a 
"debt"  within  the  meaning  of  that  term,  as  used  in  the  statute.  Ex  parte 
Robertson,  27  Texas  Crim.  App.,  628;  8  Am.  and  Eng.  Ency.  of  Law 
(2d  ed.),  pp.  982-1002;  Whiteacre  v.  Rector,  26  Am.  Rep.,  420-423; 
State  V.  Brewer,  37  Am.  St.  Rep.,  753-758,  and  note. 

The  ordinance  enacted,  and  sought  to  be  enforced,  by  the  city  was 
the  valid  exercise  of  the  police  power  conferred  upon  it  by  the  statute. 
Sayles'  Civ.  Stats.,  art.  444;  Coyle  v.  McNabb,  18  S.  W.  Rep.,  198-199; 
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City  of  Paris  v.  Hale,  35  S.  W.  Bep.,  333-336 ;  Wilson  v.  Beyers,  34  Am. 
St.  Rep.,  858-862 ;  Cochrane  v.  Mayor  of  Frostburg,  48  Am.  St.  Rep., 
479-487 ;  Armstrong  v.  Brown,  Wright  v.  Clark,  90  Am.  St.  Rep.,  207- 
211,  and  note. 

OPINION  ON  REHEARING. 

FISHER,  Chief  Justice. — This  is  a  suit  by  the  appellant  against 
the  city  of  Brownwood  and  the  city  marshal  and  the  sureties  on  his 
bond  to  recover  the  value  of  two  cows  impounded  by  the  city  marshal 
under  and  by  virtue  of  an  ordinance  of  the  city  of  Brownwood  pro- 
hibiting stock  to  run  at  large  within  the  corporate  limits. 

The  questions  involved  in  this  appeal  were  fully  considered  by  this 
court  in  consultation,  and  we  held  in  the  judgment  rendered  that  there 
was  no  error  committed  by  the  trial  court,  and  that  the  judgment  should 
be  affirmed.  We  see  no  reason  to  change  the  views  we  then  entertained, 
and  are  still  of  the  opinion  that  the  plaintiff  was  not  entitled  to  recover 
for  the  reasons  given  in  his  assignments  of  errors. 

It  is  first  contended  that  the  ordinance  of  the  city  of  Brownwood, 
which  appears  to  have  been  legally  passed,  is  unconstitutional,  for  the 
reason  that  the  city  had  no  power,  without  a  vote  of  the  qualified  voters 
within  its  limits,  to  pass  and  put  into  eflfect  an  ordinance  prohibiting 
stock  from  running  at  large  within  the  corporate  limits.  It  is  contended 
that  that  provision  of  the  Constitution  and  the  laws  in  pursuance  of  it 
which  authorizes  counties  and  subdivisions  thereof,  by  a  vote  of  the 
qualified  voters,  to  prohibit  stock  from  running  at  large,  is  exclusive,  and 
that  no  city  government  has  the  power  to  pass  an  ordinance  to  ac- 
complish the  same  purpose  without  first  submitting  the  question  to  a  vote 
of  the  people.  It  was  never  intended  by  this  provision  of  the  Constitu- 
tion to  limit  and  restrict  the  power  of  a  municipal  corporation  in  the 
exercise  of  its  police  authority  to  pass  an  ordinance  putting  in  effect 
a  valid  police  regulation  prohibiting  stock  from  running  at  large  to  the 
damage,  annoyance  and  inconvenience  of  the  inhabitants  of  the  city 
within  the  corporate  limits. 

It  is  next  contended  that  as  the  two  cows  in  question  were  the  exempt 
property  of  the  plaintiff,  they  were  not  subject  to  the  ordinance.  It  is 
provided  by  the  ordinance  that  the  city  marshal  shall  impound  animals 
found  Qt  large  within  the  limits  of  the  city,  and  as  costs  and  compensa- 
tion for  the  performance  of  such  duty,  he  is  entitled  to  a  sum,  provided 
for  in  the  ordinance,  which  appears  to  be  a  reasonable  fee.  It  is  con- 
tended that  impounded  stock  under  this  ordinance,  which  is  exempt  from 
forced  sale,  could  not  be  held  for  these  charges.  We  can  not  agree  to 
this  view  of  the  question.  The  ordinance  not  only  affects  the  owner  of 
the  stock,  but  is  intended  in  its  operation  to  bear  upon  the  animal  itself, 
and  to  make  it  subject  to  the  reasonable  expenses  allowed  by  the  ordin- 
ance to  the  marshal  for  impounding  the  animal  and  holding  it  in  pos- 
session imtil  it  conld  be  redeemed  by  the  owner.  The  motion  for  re- 
hearing is  overruled. 

Affirmed. 

Writ  of  error  refused. 
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MissODBi,  Kansas  &   Texas  IIailway   Company   of  Texas  v.   M. 

Cassikoba. 

Decided  Januaty  9,  1007. 

Appeal — ^Asslfirnment — Costs — Offset. 

Where  plaintiff,  recovering  judgment  in  Justice  Court,  assigned  same, 
pending  an  appeal  by  defendant,  to  a  third  party,  and  the  judgment  on  ap- 
peal being  for  a  reduced  amoimt  carried  the  costs  thereof  in  favor  of  defendant, 
there  was  no  error  in  adjudging  that  plaintiff's  judgment  be  paid  to  the  as- 
signee,  whose  contract  was  on  file,  and  refusing  to  offset  same  with  defendant's 
judgment  for  costs,  in  the  absence  of  an  issue  raised  by  pleading  as  to  such 
right  of  offset,  arising  from  defendant's  inability  to  collect  costs  from  the 
plaintiff  himself. 

Appeal  from  the  County  Court  of  Bastrop  County.  Tried  below  be- 
fore J.  P.  Fowler,  Esq.,  Special  County  Judge. 

J.  B,  Price  &  J,  H.  Wiley,  for  appellant. — The  court  erred  in  the 
judgment  rendered  and  entered  in  this  cause,  in  decreeing  that  the 
full  amount  of  the  recovery,  one  hundred  and  sixty-five  dollars,  for 
plaintiff,  be  paid  over  to  his  assignee,  E.  H.  Eagleston,  in  that  it  is 
therein  attempted  to  deny  the  defendant  the  right  to  set  off  the  judg- 
ment against  plaintiff  for  all  costs  by  defendant  incurred  and  expended 
in  the  County  Court. 

The  assignee  of  a  cause  of  action  after  suit  brought  is  concluded 
by  the  judgment  or  decree  between  the  original  parties,  and  where  on 
appeal  the  judgment  of  the  lower  court  is  reduced,  and  the  appellant  re- 
covers of  appellee  the  costs  of  the  appeal,  the  appellant  in  settling  the 
judgment  with  the  assignee  of  appellee,  is  entitled  to  deduct  the  amount 
of  these  costs.  Evans  Co.  v.  Beeves  &  McGlasson,  6  Texas  Civ.  App., 
258;  Lee  v.  Salinas,  15  Texas,  495;  Mitchell  v.  White,  47  Mo.  App., 
316. 

8,  L.  Staples  and  Orgain  &  Maynard,  for  appellee. — The  mortgagee 
had  an  equitable  lien  on  the  proceeds  of  the  horses  recovered  by  reason 
of  the  mortgage,  and  to  assert  it  could  have  intervened  in  the  suit, 
or  if  made  a  party  by  defendant  would  have  been  entitled  to  set  up 
his  said  mortgage  claim  and  have  judgment  directing  the  money  paid 
to  him,  or  if  not  having  become  a  party,  could  sue  for  the  value  of 
the  animals  after  suit  was  over.  Focke  v.  Blum,  82  Texas,  436;  Pouts 
V.  Ayres,  32  S.  W.  Eep.,  436;  Kennedy  v.  Davis,  2  Texas  U.  C,  80. 

One  judgment  can  not  be  set  off  against  another  when  to  do  so 
will  injure  the  rights  of  third  pai-ties.  Button  v.  Mason,  52  S.  W. 
Rep.,  651. 

EIDSON,  Associate  Justice. — This  is  a  suit  for .  damages  in  the 
alleged  value  of  certain  horses  killed  by  appellant's  train.  The  action 
was  brought  in  the  Justice's  Court,  and  appellee  recovered  judgment 
in  that  court  for  $200.  Appellant  appealed  the  case  to  the  County 
Court.  After  appeal  to  the  County  Court  was  perfected,  and  before  trid 
Vol.  XLIV.  ClvU— 40. 
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in  that  court,  appellee  executed  and  filed  in  that  court  a  written 
assignment  of  his  cause  of  action  in  this  case  to  E.  H.  Eagleston. 

The  trial  in  the  County  Court  resulted  in  a  verdict  and  judgment 
in  favor  of  appellee  for  the  sum  of  $165,  and  in  favor  of  appellant 
against  appellee  for  the  costs  in  the  County  Court;  and  the  judgment 
provided  that  the  amount  thereof,  to  wit,  $166,  be  collected  and  paid 
over  to  E.  H.  Eagleston,  the  assignee  of  the  cause  of  action. 

Appellant's  first  and  second  assignments  complain  respectively  of  the 
verdict  of  the  jury  not  being  supported  by  the  evidence,  and  the  failure 
of  the  court  to  give  to  the  jury  its  peremptory  instruction  to  find  in  its 
favor  upon  the  ground  that  appellee  had  failed  to  show  any  negli- 
gence on  the  part  of  appellant  resulting  in  the  death  of  the  horses. 
While  there  was  a  sharp  conflict  in  the  evidence  upon  the  issue  as  to 
whether  the  horses  entered  upon  appellant's  railroad  track  through 
the  defective  fence  enclosing  the  right  of  way  of  appellant,  there  were 
circumstances  adduced  in  evidence  tending  to  support  the  affirmative 
of  this  issue,  and  we  do  not  think  we  would  be  justified  in  holding 
that  the  jury  was  not  warranted  in  so  finding. 

There  is  no  error  in  the  fifth  paragraph  of  the  court's  charge.  The 
only  issue  in  the  case  was  as  to  whether  the  horses  passed  through 
the  defective  fence  in  going  on  the  track  of  appellant's  road,  and  unless 
this  was  shown  by  a  preponderance  of  the  testimony,  defendant  was 
entitled  to  a  verdict,  and  this  the  jury  was  told  in  this  paragraph  of 
the  charge. 

The  refusal  to  give  appellant's  special  charge  No.  3  was  not  error, 
as  the  jury  was  instructed  in  the  fourth  paragraph  of  the  court's  charge 
that  they  could  not  find  in  favor  of  plaintiff  unless  they  believed  from 
a  preponderance  of  the  testimony  that  the  two  horses  passed  from  the 
enclosure  onto  the  right  of  way,  not  through  the  gateway,  but  over  de- 
fendant's right  of  way  fence,  and  were  killed  by  defendant's  locomotive 
and  cars,  etc.  This  was  practically  a  special  diarge  that  they  ahould 
find  for  defendant,  unless  they  could  determine  from  the  evidence  that 
the  horses  entered  the  right  of  way  through  the  defective  fence. 

There  was  no  error  in  the  refusal  of  the  court  to  give  to  the  jury 
appellant's  special  charge  No.  5,  as  this  charge  required  the  appellee 
to  show,  by  a  preponderance  of  the  evidence,  both  that  the  gates 
were  closed  and  that  the  horses  entered  the  right  of  way  through  the 
defective  fence  to  entitle  him  to  a  recovery;  whereas,  it  was  sufficient 
for  him  to  show  the  latter,  as  in  that  event  it  would  be  unimportant 
whether  the  gates  were  open  or  closed. 

There  was  no  error  in  the  action  of  the  court  below  in  providing 
in  the  judgment  that  the  amount  recovered  should  be  paid  to  appellee's 
assignee.  If  appellant  had  equitable  grounds  entitling  it  to  have  the 
amount  of  the  costs  in  the  County  Court  set  off  against  the  judgment 
against  it,  such  grounds  should  have  been  pleaded  and  proven,  which 
was  not  done.  For  aught  that  appears  in  the  record  appellant  can 
collect  its  judgment  for  costs  in  the  County  Court  from  the  appellee 
herein. 

The  judgment  of  the  court  below  is  affirmed. 

Afjirmed. 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  J.  W. 

Mason. 

Decided  January  9,  1007. 

Charge — ^Requested  Instmotlon. 

A  charge  presents  no  affirmative  error  by  directing  a  verdict  for  defendant 
upon  the  finding  of  two  distinct  facts  either  of  which  alone  entitled  him  to 
such  verdict;  but  where  he  requested  a  charge  that  verdict  should  go  in  his 
favor  on  the  finding  of  one  of  such  facts,  which  there  was  evidence  tending  to 
prove,  it  was  error  to  refuse  it. 

Appeal  from  the  District  Court  of  Bastrop  County.  Tried  below  be- 
fore Dyer  Moore,  Esq.,  Special  Judge. 

Page,  Wiley  &  Price,  for  appellant. — ^Where  existence  of  any  one  of 
several  facts  referred  to  in  the  charge  would  constitute  complete  de- 
fense, it  is  error  to  state  them  in  conjunction;  each  should  be  given 
as  separate  defense,  especially  if  requested  by  a  special  charge.  Texas 
&  N.  0.  v.  Conroy,  83  Texas,  216;  Liverpool,  etc.,  Ins.  Co.  v.  Joy, 
62  S.  W.  Rep.,  546;  Kershner,  et  al  v.  Latimer,  64  S.  W.  Rep.,  237; 
Merchants  &  P.  Oil  Co.  v.  Burow,  4  Texas  Ct.  Eep.,  867;  Texas  & 
Pac.  llv.  Co.  v.  BrowTi,  78  Texas,  402 ;  Gulf,  C.  &  S.  F.  v.  Hill,  95 
Texas,  636;  Crowder  v.  St.  Louis  S.  W.  Ry.  Co.,  87  S.  W.  Rep.,  168. 

S.  L,  Staples  and  Randell  &  Wood,  for  appellee. — If  the  court  was 
in  error  in  charging  conjunctively  as  to  the  pulling  out  of  the  hand- 
hold, and  as  to  appellee's  voluntarily  placing  his  leg  under  the  cars 
to  be  crushed,  the  error  is  immaterial,  and  could  in  no  manner  have 
affected  the  verdict,  because  the  voluntary  pulling  loose  of  the  hand- 
hold could  not  have  caused  plaintiff's  injuries  unless  the  same  had 
been  followed  by  voluntarily  placing  his  leg  in  a  position  to  be  crushed, 
and  was  not,  therefore,  a  complete  separate  defense.  Mexican  Cent. 
Ry.  V.  Lauricella,  87  Texas,  280;  Galveston,  H.  &  S.  A.  Ry.  v.  Dela- 
huntv,  63  Texas,  212;  De  Montel  v.  Speed,  63  Texas,  343;  Smith  v. 
Fordyce,  18  S.  W.  Rep.,  663;  Brown  v.  Pressler,  1  S.  W.  Eep.,  467. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  v?hich  re- 
sulted in  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant  has 
appealed.  The  plaintiff  was  a  brakeman  on  one  of  the  defendant's 
trains,  and  he  charged  in  his  petition  that  it  became  necessary  for  him 
to  climb  up  the  ladder  on  a  car,  and  that  while  so  doing,  the  hand- 
hold or  gi'abiron  on  the  top  of  the  car  suddenly  broke,  pulled  out  and 
gave  way,  thereby  causing  him  to  fall  to  the  ground  and  one  of  his 
feet  to  be  crushed  by  the  passing  train.  He  also  charged  that  the 
screws,  bolts  and  other  fastenings  of  the  handhold  and  the  part  of 
the  car  upon  which  it  was  fastened  were  old,  worn,  out  of  repair, 
rotten,  loose,  insecure,  unfit  and  dangerous  for  use,  which  was  kno^vn 
to  the  defendant,  or  could  have  been  known  by  the  use  of  proper  care. 
The  defendant  filed  a  general  denial  and  a  special  plea,  alleging,  among 
other  things,  that  the  plaintiff^s  injuries  were  caused  by  his  own  volun- 
tary act;  that  he  purposely  forced  the  handhold  loose  from  the  car, 
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or,  if  the  same  gave  way  while  being  properly  used  by  him,  he  was  not 
caused  to  fall  thereby,  but  could  have  reached  a  place  of  safety;  that 
he  either  descended  from  said  car  and  laid  down  upon  the  ground 
and  purposely  placed  his  foot  upon  the  rail  and  allowed  the  wheel  of  the 
car  to  run  over  and  crush  the  same,  or  he  intentionally  fell  or  jumped 
from  said  car  while  in  motion,  so  as  to  make  it  appear  that  he  had  been 
caused  to  fall  by  the  handhold  giving  way,  and  in  doing  so  his  foot 
was  run  over  and  mashed.  On  that  phase  of  the  case,  the  court  in- 
structed the  jury  as  follows: 

"If  you  believe  from  the  evidence  that  plaintiff  purposely  loosened 
the  handhold  or  grabiron  and  then  voluntarily  placed  his  foot  and  leg 
under  the  train,  so  that  the  same  might  be  run  over  and  crushed  by 
the  cars,  you  will  find  for  the  defendant.^'  This  charge  is  objected  to 
upon  the  theory  that  it  required  the  jury  to  find  two  facts  in  order  to 
return  a  verdict  for  the  defendant,  either  one  of  which  entitled  it  to  a 
verdict.  The  charge  is  not  subject  to  that  criticism.  Sabine  &  East 
Texas  Rv.  v.  Wood,  69  Texa.«,  679;  Texas  &  Pac.  Ry.  v.  Brown,  78 
Texas,  402;  Gulf,  C.  &  S.  F.  Ry.  v.  Hill,  95  Texas,  629.  However, 
the  defendant  asked  several  special  instructions,  which  were  refused, 
one  to  the  effect  that  if  the  plaintiff  purposely  forced  the  handhold 
loose  he  could  not  recover,  and  another  reading  as  follows: 

"If  you  believe  from  the  evidence  that  the  plaintiff  voluntarily  placed 
his  foot  under  the  wheels  of  defendant's  train  and  was  thereby  injured, 
you  will  return  a  verdict  for  the  defendant.'* 

There  was  no  testimony  tending  to  show  that  the  plaintiff  purpoady 
loosened  the  handhold,  and  for  that  reason  the  requested  instruction 
on  that  subject  was  properly  refused;  but  there  was  testimony  tending 
to  show  that  he  voluntarily  or  purposely  placed  his  foot  under  the 
wheels  of  the  passing  train.  Such  testimony  was  given  by  the'witnees 
B.  C.  Wilkins.  No  matter  how  the  plaintiff  got  on  the  groimd,  if  he 
intentionally  placed  his  foot  on  the  rail  in  order  that  he  might  sustain 
injury,  then  he  was  not  entitled  to  recover,  because  such  act  would  be 
held,  as  matter  of  law,  to  constitute  contributory  negligence.  The 
court's  charge  on  that  phase  of  the  case  told  the  jury  that  if  he  did 
that  and  something  else,  he  would  not  be  entitled  to  recover,  but  did 
not  inform  them  that  if  he  did  that  only,  he  would  not  be  entitled 
to  recover.  The  requested  instruction  quoted  above  supplied  that  omis- 
sion, and  it  was  error  to  refuse  it.  (Crowder  v.  St.  Louis  S.  W.  By., 
87  S.  W.  Rep.,  168.) 

As  the  case  will  be  reversed,  it  is  unnecessary  to  make  any  ruling 
upon  the  assignment  which  assails  the  verdict.  On  all  the  other  quea- 
tions  presented  we  rule  against  the  appellant. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Monger  &  Henry  v.  Queen  Insxtranoe  Company  of  Amerioa.. 

Decided  January  9,  1907. 

1. — ^Iniuranoe — ^Inventory — Case  Followed. 

The  ruling  of  this  court,  as  to  the  insufficiency  of  the  inventory  herein  to 
comply  with  the  requirement  of  the  insurance  policy  as  to  keeping  same,  made 
in  Delaware  Ins.  Co.  v.  Monger'  k  Henry,  74  S.  W.  Rep.,  792,  upon  the  same 
facts  here  involved,  is  followed  and  approved. 

S. — ^Infurance— Contract — ^Keeping  Booki. 

The  ruling  of  the  Supreme  Court  in  Monger  &  Henry  v.  Delaware  Ins. 
Co.,  97*  Texas,  362,  that  an  undertaking  by  insured  to  keep  a  set  of  books 
presenting  a  complete  record  of  purchases,  sales  and  shipments,  is  not  met  by 
the  mere  preservation  of  detached  slips  taken  from  a  cash  register  is  followed 
in  case  involving  the  same  facts. 

8. — Same— Books — ^Expert  Eridenoe. 

The  opinion  of  a  bookkeeper  was  not  receivable  to  show  that  the  preser- 
vation of  mere  detached  slips  from  a  cash  register  constituted  such  a  keeping 
of  "books"  as  was  customary  and  would  be  a  compliance  with  a  warranty  that 
books  should  be  kept. 

Error  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  John  M.  Funnan. 

Jno,  B.  Durrett,  Geo,  TT.  Tyler  and  James  P,  Kinnard,  for  appellant. 
— ^Whether  Monger  &  Henry  complied  with  the  warranl^  contained  in 
the  iron  safe  clause  of  the  policy, — that  is,  did  those  things  which 
by  the  true  intent  and  meaning  of  tiie  contract  they  undertook  to  do, — 
was  a  question  of  fact;  and  unless  the  evidence  was  of  such  a  character 
that  there  was  no  room  for  ordinary  minds  to  differ  as  to  the  con- 
clusions to  be  drawn  from  it,  the  court  erred  in  taking  the  question 
from  the  jury.  Brown  v.  Palatine  Ins.  Co.,  89  Texas,  690;  Lee  v. 
International  &  G,  N.  Ey.  Co.,  89  Texas,  583 ;  German  Ins.  Co.  v.  Pearl- 
stone,  18  Texas  Civ.  App.,  709;  McNutt  v.  Virginia  F.  &  M.  Ins.  Co., 
45  S.  W.  Eep.,  61;  Western  Assurance  Co.  v.  Kemendo,  94  Texas, 
371;  Liverpool,  etc.,  Ins.  Co.  v.  Kearney,  180  U.  S.,  132;  Western 
Assurance  Co.  v.  Altheimer,  25  S.  W.  Bep.,  1067;  Aetna  Ins.  Co.  v. 
Fitze,  78  S.  W.  Bep.,  370;  Western  Assurance  Co.  v.  Redding,  68  Fed. 
Rep.,  708. 

The  trial  court  erred  in  excluding  the  testimony  of  the  witness 
Fisher,  offered  as  an  expert  bookkeeper  and  one  skilled  in  the  fire  insur- 
ance business,  and  explaining  the  meaning  of  the  terms  ''set  of  books,"  ' 
and  "complete  itemized  inventor)','^  and  identifying  the  subject  matter 
thereof,  as  the  same  are  used  in  the  iron  safe  clause  of  the  policy  sued 
on,  as  shown  by  plaintiff's  bill  of  exception.  Same  authorities.  Also 
Kelly  V.  Eobb,  58  Texas,  377;  Taylor  v.  McNutt,  68  Texas,  71;  Hueske 
V.  Broussard,  65  Texas,  201;  Walker  v.  McDonald,  49  Texas,  462; 
Gterman  Ins.  Co.  v.  Pearlstone,  18  Texas  Civ.  App.,  709;  Robbins  v. 
Ginnochio,  45  S.  W.  Bep.,  34;  McAdoo  v.  Lummis,  43  Texas,  227; 
American  Cent.  Ins.  Co.  v.  Green,  41  S.  W.  Rep.,  76;  Texas  ft  N.  0. 
Ry.  Co.  V.  Mortensen,  QQ  S.  W.  Rep.,  102;  Ellis  v.  Cochran,  8  Texas 
Civ.  App.,  512;  Meyers  v.  Maverick,  28  S.  W.  Rep.,  716;  Ginnuth  v. 


630  Texas  Civil  Appeals  Eeports,  Vol.  44.       [January, 

Blankenship,  28  S.  W.  Bep.,  828 ;  Swank  v.  San  Antonio  &  A.  P.  Ey. 
Co.,  1  Texas  Civ.  App.,  682;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pittman,  4 
Texas  Civ.  App.,  171;  Eckford  v.  Berry,  27  S.  W.  Eep.,  840;  Fry  v. 
Provident  Saving  Life  Ins.  Co.  (Tenn.),  38  S.  W.  Bep.,  126;  Stoops 
V.  Smith  (Mass.),  1  Am.  Rep.,  85;  Fagin  v.  Connolly,  69  Am.  Dec., 
456,  and  note;  Singleton  v.  St.  Louis  Ins.  Co.,  27  Am.  Rep.,  326; 
Maril  v.  Connecticut  Fire  Ins.  Co.  (Ga.),  51  Am.  St.  Rep.,  102,  and 
note;  Jackson  V.  Hardin  (Ky.),  87  S.  W.  Rep.,  1119;  Webb  v.  Sterner 
(Mo.),  87  S.  W.  Rep..  619;  17  Cyc,  638,  662-669,  and  notes. 

Every  employment  which  has  a  particular  class  devoted  to  its  pur- 
suit is  an  art  of  trade,  and  whenever  the  subject  matter  of  inquiry 
so  far  partakes  of  the  nature  of  a  science  or  trade  as  to  require  a  previous 
study  or  experience  in  order  to  attain  a  knowledge  of  it,  persons  in- 
structed therein  may  give  their  opinion.  German  Ins.  Co.  v.  Pearl- 
stone,  18  Texas  Civ.  App.,  709;  Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Thompson,  75  Texas,  505;  Davis  v.  State,  38  Md.,  15;  Taylor  v.  Mon- 
roe, 43  Conn.,  36 ;  17  Cyc,  41-45,  and  note. 

The  testimony  of  the  witness  as  to  the  general  custom  and  usage 
of  merchants  in  Belton,  in  Texas  and  among  merchants  generally, 
with  reference  to  the  method  of  taking  an  inventory  of  stocks  of  goods 
in  bulk,  and  to  cash  registers  such  as  those  used  by  Monger  &  Henry 
having  been  in  general  and  common  use  in  bookkeeping  for  at  least 
ten  or  fifteen  years,  and  as  to  the  object  and  purpose  of  the  requiren^ent 
to  keep  such  books  and  inventory,  was  admissible  to  explain  the 
meaning  of  the  terms,  "set  of  books,^'  and  "complete  itemized  inventory,*' 
as  the  same  were  used  in  the  policy  of  insurance;  and  the  exclusion 
of  said  testimony  was  error.  See  authorities  under  preceding  propo- 
sitions. Also,  Schaub  v.  Dallas  Brewing  Co.,  16  S.  W.  Rep.,  429; 
McCarthy  v.  McArthur,  63  S.  W.  Rep.,  56;  Smith  v.  Clews,  11  Am. 
St.  Rep.,  632,  and  note;  Pennsylvania  Ry.  Co.  v.  Naive  (Tenn.),  79 
S.  W.  Rep.,  127;  12  Cyc,  1065-1068,  1081,  and  notes;  29  A.  &  E. 
£nc.,  42  Ij  and  note. 

A,  M,  Monteith,  Finley,  Knight  &  Harris,  and  Crane  &  Gilbert,  for 
defendant  in  error. 

KEY,  Associate  Justice. — Plaintiffs  in  error  brought  this  suit 
against  the  defendant  in  error,  seeking  to  recover  upon  a  $6,000  fire 
insurance  policy.  The  defendant  pleaded  a  forfeiture  of  the  policy,  on 
account  of  breaches  of  conditions  in  the  policy,  in  failing  to  keep  the 
books  and  inventory  required  by  the  iron  safe  clause. 

After  the  testimony  was  introduced,  the  trial  court  instructed  a  ver- 
dict for  the  defendant,  which  instruction  is  assigned  as  error.  The  case 
is  quite  similar  to  the  case  of  Monger  &  Henry  v.  the  Delaware  In- 
surance Company,  decided  by  this  court  and  reported  in  74  S.  W.  Bep., 
792,  and  also  decided  by  the  Supreme  Court  and  reported  in  79  S.  W. 
Rep.,  7,  and  97  Texas,  362.  In  that  case  this  court  reversed  and  rendered 
in  favor  of  the  insurance  company,  because  of  the  failure  to  keep  sudi 
an  inventory  as  was  required  by  the  iron  safe  clause  of  the  policy. 
The  Supreme  Court  did  not  decide  that  point,  but  affirmed  the  judg- 
ment of  this  court  because  of  the  failure  of  Monger  &  Henry  to  keep 
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a  set  of  books  showing  a  complete  record  of  the  business  transacted, 
as  required  by  the  contract.  In  this  case  the  inventory  is  equally  as 
defective  as  the  one  in  the  other  case,  and  the  books  relied  on  are 
the  identical  books  that  were  held  by  the  Supreme  Court  to  be  insuffi- 
cient. The  plaintiffs  offered  alleged  expert  testimony  tending  to  show 
that  the  books  and  inventory  in  question  were  such  as  are  commonly 
made  and  kept  by  merchants,  which  testimony  was  excluded,  and  error 
is  assigned  upon  such  exclusion. 

We  are  of  opinion  that  the  rulings  complained  of  were  correct,  and 
especially  the  ruling  in  reference  to  the  books.  For  a  period  of  about 
six  months  the  plaintiffs  kept  no  book  showing  cash  sales.  It  is  true 
that  during  that  period  they  kept  strips  taken  from  the  cash  register 
showing  sales,  but  the  testimony  leaves  it  in  doubt  as  to  whether  these 
were  all  dated;  but,  even  if  they  were,  the  Supreme  Court  held  in 
the  former  case  that  thev  were  no  part  of  any  book,  and  said:  '*We 
have  no  hesitation  in  holding  that  the  cash  strips  kept  by  the  plaintifEs 
were  not  such  compliance  in  any  sense  whatever."  The  contract  re- 
quired the  plaintiffs  to  keep  books  showing  a  record  of  their  business; 
and  the  fact  that  merchants  generally  may,  in  some  particulars,  fail 
to  keep  books,  but  keep  records  upon  strips  of  paper  in  lieu  of  books, 
ought  not  to  diange  the  terms  and  effect  of  the  contract. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed, 


Galveston,  Harrisbubg  &  San  Antonio  Railway  Company  v. 

Phillip  Bonn. 

Decided  January  9,  1907. 

1. — ^Personal  Injury — ^Negligence  of  liaster. 

In  a  suit  by  a  railroad  employe  for  injuries  received  while  moving  a  heavy 
rail,  allied  to  have  been  caused  by  the  want  of  sufficient  assistance,  evidence 
considered,  and  held  to  support  a  finding  by  the  jury  that  the  master  was 
negligent  in  not  furnishing  more  men  to  handle  the  rail. 

2. — Same — ^Fellow  Servant — ^Assumed  Eisk — ^Evidence. 

Where  it  appeared  from  the  evidence  that  there  was  no  negligence  on  the 
part  of  plaintiff's  fellow  servants,  that  plaintiff  was  not  accustomed  to  or 
skilled  in  the  work  required  of  him,  and  that  the  danger  to  such  a  person  re- 
sulted from  the  insufficient  assistance  furnished  by  the  master,  the  court  prop- 
erly refused  to  instruct  a  verdict  for  the  defendant. 

3. — ^Physical  Infirmity — Contributory  Negligence. 

When  an  employe  who  is  suffering  from  a  physical  infirmity  which  is 
liable  to  be  aggravated  by  the  work  assigned  him,  imdertakes  such  work  with- 
out giving  his  employer  notice  of  his  condition,  he  is  guilty  of  contributory 
negligence. 

4. — ^Assumed  Bisk — ^Intelligence — Charge. 

Where,  in  a  suit  for  personal  injuries,  the  evidence  did  not  show  that 
plaintiff  was  lacking  in  ordinary  intelligence,  a  charge  on  the  issue  of  as- 
sumed risk  that  the  plaintiff  was  entitled  to  recover  unless  he  knew  or  in 
the  discharge  of  his  duties  must  necessarily  have  known  the  risk  and  at- 
tendant danger,  was  not  reversible  error  because  it  made  the  intelligence  of 
the  plaintiff,  instead  of  that  of  a  man  of  ordinary  intelligence,  the  standard. 
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5. — ^Personal  Injuriet — Pleading. 

In  a  suit  for  personal  injuries  caused  by  lifting  a  heavy  railroad  iron, 
pleading  considered,  and  held,  suflSciently  specific  as  to  the  negligence  of  the 
defendant  and  the  manner  of  the  injury. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  be- 
fore Hon.  J.  L.  Camp. 

Baker,  Botts^  Parker  &  Oarwoodj  Newton  &  Ward  and  W.  B.  Tea- 
garden,  for  appellant. — The  court  erred  in  refusing  to  submit  to  the 
jury  defendant's  special  charge,  which  reads  as  follows:  "You  are 
charged.  Gentlemen  of  the  Jury,  that  in  this  case  plaintiff  is  not  en- 
titled to  recover  under  the  law  and  the  facts,  and  you  will,  therefore^ 
return  a  verdict  for  defendant.^'  It  was  error  to  refuse  this  peremptoiy 
instruction,  because  the  undisputed  facts  show  that  the  plaintiff  bad 
been  more  than  fifteen  years  engaged  in  railroad  service  of  different 
characters,  a  portion  of  which  time  he  worked  as  a  section  hand  on  its 
tracks  in  the  San  Antonio  yards,  and  because  of  his  experience  and 
the  simple  and  obvious  nature  of  the  dangers  and  risks  involved  in 
carrying  the  iron  rail  in  question,  these  were  all  known  to  him,  and 
open  to  common  observation  to  a  man  of  his  experience  and  understand- 
ing, and  were  equally  as  well  known  to  him  as  to  defendant's  repre- 
sentatives. The  dangers  and  risks  involved  in  carrying  the  iron  rail, 
under  the  undisputed  facte,  were  assumed  risks  of  his  employinent, 
as  a  matter  of  law,  and  he  was  not  entitled  to  recover.  International 
&  G.  N.  Ry.  Co.  V.  Figures,  89  S.  W.  Rep.,  78Q;  Seery  v.  Gulf,  C.  &  S. 
F.  Ry.,  8  Texas  Ct.  Rep.,  925;  Haywood  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.,  85  S.  W.  Rep.,  433 ;  St.  liouis  S.  W.  Ry.  Co.  v.  Austin,  72  S.  W. 
Rep.,  212,  and  cases  cited;  San  Antonio  Gas  Co.  v.  Robertson,  93  Texas, 
503 ;  St.  Louis,  A.  &  T.  By.  Co.  v.  Lemon,  83  Texas,  143 ;  Gulf,  C.  ft  S. 
F.  Ry.  Co.  V.  Williams,  72  Texa«,  163 ;  Texas  &  Pac.  Ry.  Co.  v.  Brad- 
ford, 66  Texas,  732;  Texas  &  Pac.  Ry.  Co.  v.  French,  86  Texas,  98. 

The  simple  laws  of  nature  are  supposed  to  be  known  to,  and  their 
effects  on  the  service  understood  by,  all  employes  of  mature  years,  and 
the  master  may  assume  this  and  act  accordingly.  Texas  &  Pac«  By. 
Co.  V.  Bradford,  66  Texas,  732;  St.  Louis  S.  W.  By.  Co.  v.  Austin, 
72  S.  W.  Rep.,  212;  Texas  &  Pac.  Ry.  Co.  v.  French,  86  Texas,  98; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Williams,  72  Texas,  163. 

Where  the  defect  or  injurious  contrivance  is  equally  known  to,  or 
alike  open  to  the  observation  of,  both  employer  and  employe,  both  are 
upon  common  ground,  and  the  employer  is  not  liable  for  a  resulting  in- 
jury.   Texas  &  Pac,  Ry.  Co.  v.  Frendi,  86  Texas,  96. 

Plaintiff  must  show  that  his  injuries  resulted  proximately  from  the 
negligence  complained  of,  and  a  mere  surmise  or  suspicion  is  not  suffi- 
cient to  raise  an  issue  of  fact.  Galveston,  H.  ft  S.  A.  By.  Co.  t. 
Faber,  77  Texas,  153;  Joske  v.  Irvine,  91  Texas,  574. 

In  a  suit  by  a  servant  against  the  master,  where  it  appears  equally 
certain  that  one  or  more  of  several  acts  or  conditions  caused  the  injury, 
any  one  of  which  involves  no  fault  on  the  part  of  the  master,  then  the 
servant  is  not  entitled  to  recover,  having  wholly  failed  to  show  that 
his  injury  resulted  from  defendants  negligence.     Texas  ft  Pac.  By. 
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V.  Patten,  179  U.  S.,  668;  KenneBon  v.  West  End  St.  Ry.  Co.  (Mass., 
1897),  46  N.  E.  Rep.,  114;  Manhattan  Ry.  Co.  v.  Searlea,  26  Am. 
ft  Eng.  Ry.  Cases,  368. 

A  verdict  which  rests  upon  mere  conjecture  is  wholly  unsupported 
by  any  competent  testimony.     Clark  v.  Hills,  67  Texas,  141. 

When  employes  adopt  a  method  of  their  own  to  perform  labor  of 
this  character,  where  the  dangers  are  open  to  common  understanding, 
the  risks  attending  the  method  are  assumed  by  them.  Lyons  y.  Oalves- 
ton,  H.  &  S.  A.  Ry.  Co.,  10  Texas  Civ.  App.,  11 ;  2  Am.  &  Eng.  Ry. 
Cases  (N.  S.),  316";  Texas  &  Pac.  Ry.  v.  Bradford,  66  Texas,  737. 

The  law  conclusively  presumes  that  an  adult  who  engages  to  do  com- 
mon labor  has  sufficient  skill  and  experience  to  perform  labor  requir- 
ing strength  and  common  understanding  only :  Jennings  v.  Iron  Bay 
Co.,  47  Minn.,  Ill;  O'Neil  v.  Great  Northern  Ry.  (Minn.,  1900),  17 
Am.  &  Eng.  Ry.  Cas.  (N.  S.),  415. 

The  Courtis  charge  was  error  in  that  it  in  effect  lays  down  the  propo- 
sition that  the  allegations  of  negligence  charged  against  appellant,  and 
enumerated  therein,  being  sustained,  appellee  would  be  entitled  to  re- 
cover, unless  the  jury  should  further  find  that  he  was  both  guilty  of 
contributory  negligence,  and  that  he  assumed  the  risk  which  caused  the 
accident,  whereas  the  law  is,  that  upon  proof  of  either,  his  right  to  re- 
cover would  be  defeated.  Baker  v.  Ashe,  80  Texas,  366 ;  International 
ft  G.  N.  Ry.  Co.  V.  Von  Hoe8en,'91  S.  W.  Rep.,  604;  Houston,  E.  ft 
W.  T.  Ry.  V.  Greer,  22  Texas  Civ.  App.,  5;  Houston,  E.  &  W.  T.  Ry. 
V.  Richards,  20  Texas  Civ.  App.,  203;  Galveston,  H.  &  S.  A.  Ry. 
V.  Hubbard,  70  S.  W.  Rep.,  112;  Gulf,  C.  ft  S.  F.  Ry.  v.  Denson, 
72  S.  W.  Rep.,  70;  McGrew  v.  St.  Louis,  S.  P.  &  T.  Ry.  Co.,  74  S.  W. 
Rep.,  816. 

Perry  J,  Lewis  and  H.  C.  Carter^  for  appellee. 

JAMES,  Chief  Justice. — A  judgment  in  this  cause  was  reversed  by 
this  court  because  in  its  opinion  the  trial  court  had  committed  error 
in  directing  a  verdict  for  the  defendant.  (82  S.  W.  Rep.,  808.)  At  the 
recent  trial  the  case  was  submitted  to  the  jury,  and  in  addition  to  alleged 
errors  in  the  charges  and  the  amount  of  the  recovery,  appellant  brings 
into  question  the  sufficiency  of  the  evidence  adduced  at  this  trial  to 
support  the  verdict,  and  insists  that  the  undisputed  evidence  showed 
that  the  danger  involved  in  carrying  the  rail  was  an  assumed  risk  as  a 
matter  of  law;  and  that  plaintiff  failed  to  show  by  any  sufficient  testi- 
mony that  his  injury  resulted  from  any  negligence  of  defendant;  and 
further,  that  the  probative  force  of  the  testimony  was  so  weak  that  it 
can  not  be  said  to  have  raised  more  than  a  surmise  or  suspicion  that  the 
injury  was  caused  by  defendant's  negligence.  The  above  are  the  propo- 
sitions advanced  by  appellant  under  its  first  assignment  of  error,  which 
complains  of  the  refusal  of  a  requested  peremptory  instruction. 

We  find  testimony  supporting  the  following  facts:  That  plaintiff 
was  engaged  at  the  time  to  do  general  labor  on  appellant's  premises  as 
"a  kind  of  roustabout,''  and  was  with  others  ordered  by  his  foreman, 
Hawkes,  to  carry  some*  rails  from  where  they  lay  to  a  place  across  a 
ditch.     That  the  men  were  expected  to  obey  orders  of  their  foreman, 


634  Texas  Civil  Appeals  Beports,  Vol.  44.       [January, 

or  suffer  discharge.  Hawkes  was  present  and  called  the  men,  seven  in 
number,  to  take  the  rails  and  lay  them  alongside  a  fence,  which  was 
across  the  ditch.  Three  men,  one  of  them  the  plaintiff,  took  the  rail 
at  one  end,  and  four  men  took  the  other  end,  Hawkes  standing  there 
and  observing  the  work.  There  was  testimony  that  it  was  the  fore- 
man's duty  to  order  the  men  what  to  do  and  how  to  do  it.  It  was  hia 
business  to  stand  there  and  tell  them  what  to  do  and  show  them  how 
to  do  it,  "it  is  his  business  to  go  there  and  show  them  how  to  handle 
the  rail  across  the  ditch  so  nobody  would  get  crippled  or  hurt.'*  We 
quote  tliis  to  show  that  some  skill  and  experience  werig  required  in  doing 
the  work  with  safety.  There  was  other  testimony  that  it  required  skill 
as  hereinafter  shown. 

There  was  evidence  also  that  plaintiff  was  inexperienced  in  that  kind 
of  work  and  did  not  know  the  number  of  men  reasonably  required  to 
perform  it  with  safety,  nor  the  danger  involved  in  having  only  three 
persons  at  his  end;  also  that  such  work,  in  fact  all  railroad  work,  was 
required  to  be  done  as  quickly  as  possible;  also  that  the  ground  was 
uneven,  that  the  ditch  had  perpendicular  or  sloping  sides,  that  it  was 
dangerous  business  unless  there  were  sufficient  men,  that  more  than 
three  men  were  necessary  to  handle  it  with  safety  to  those  engaged  on 
level  ground  and  the  necessity  greater  when  moving  it  over  the  ditch 
under  the  conditions  that  existed,  and  that  on  account  of  the  number 
of  hands  being  insufficient  under  said  conditions,  defendant  was  guilty 
of  negligence  in  having  only  three  men  at  that  end,  and  by  reason  of 
such  negligence  plaintiff  received  his  injury  while  engaged  in  carrying 
the  rail  into  the  ditch. 

That  the  foregoing  state  of  testimony  supports  a  case  of  negligence 
and  liability  for  injuries  so  received,  is  sufficiently  explained  in  our 
former  opinion.  We  see  no  reason  to  come  to  a  different  conclusion  in 
reference  either  to  the  issue  of  defendant's  negligence  or  plaintiff's 
assumed  risk.  In  addition  to  the  authorities  referred  to  in  the  former 
opinion  we  may  add  Sherman  v.  Texas  &  N.  0.  By.  Co.,  99  Texas,  571 ; 
Illinois  Cent.  By.  v.  Langan,  76  S.  W.  Bep.,  32. 

The  second  assignment  of  error  claims  that  the  peremptory  instruc- 
tion should  have  been  given  because  the  evidence  was  undisputed  that 
plaintiff  and  those  working  with  him  in  carrying  the  rail  were  fellow 
servants,  and  that  they  adopted  a  method  of  their  own  in  doing  the 
work  upon  reaching  the  ditch,  and  that  plaintiff's  injury,  if  any,  was 
due  to  said  method,  or  to  his  or  their  negligence  or  the  negligence  of 
some  of  them  in  the  manner  in  which  they  undertook  to  cross  the  ditch 
with  the  rail. 

The  ditch  had  sloping  sides,  some  of  the  witnesses  said  perpendicular 
sides,  and  there  was  evidence  that  the  ground  was  broken  and  uneven. 
These  men  were  directed  by  the  foreman  to  take  these  rails  across 
the  ditch  and  lay  them  at  a  certain  place.  There  was  testimony  which 
went  to  show  that  none  of  the  men  was  negligent  in  his  movements 
or  conduct  or  in  the  course  adopted,  and  that  the  conditions  which 
tended  to  throw  too  much  weight  on  one  were  incident  to  the  work 
when  done  by  too  small  a  force,  especially  where  one  or  more  of  the 
men  were  not  accustomed  to  carrying  rails,  and  there  was  testimony 
that  plaintiff  was  such  a  person.    The  testimony  would  not  have  justi- 
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fied  the  court  in  assuming  that  plaintiff^s  companions  were  negligent, 
nor  that  he  received  his  injury  solely  as  the  result  of  their  acts,  apart 
from  any  concurring  negligence  of  defendant  in  not  supplying  ade- 
quate workmen.  This  matter  was  considered  and  discussed  in  the  form- 
er opinion. 

The  third  assignment  is  that  the  peremptory  instruction  should  have 
been  given  because  the  imdisputed  evidence  shows  that  the  assistance 
furnished  plaintiff  was  sufficient.  The  witness  Shook  testified  that 
in  railroading  generally  they  have  eight  men,  four  at  each  end  of  a 
rail  on  level  ground.  That  in  crossing  a  ditch  it  is  harder  than  on  level 
ground.  It  appears  that  the  other  end  was  handled  upon  the  bank 
by  four  men  which  naturally  threw  more  weight  on  the  end  in  the  ditch. 
Another  witness,  McCue,  testified  that  to  handle  rails  safely  requires 
at  least  eight  men.  This  witness  stated  that  in  carrying  a  rail  across 
a  ditch  with  ordinary  safety  it  would  require  at  least  eight  men;  that 
"in  going  down  into  the  ditch  it  was  impossible  for  them  all,  they  hardly 
ever  can  get  them  to  do  it,  to  go  down  at  one  time,  therefore  the  first  man 
goes  down,  that  throws  the  weight  on  the  next  man,  because  he  is 
not  quite  down,  and  then  the  springing  of  the  rail  makes  it  that  much 
worse  where  there  are  not  enough  men  on  it;  that  it  is  difficult,  severe 
on  the  men  handling  it,  the  rail  swaying,  iiiat  it  takes  skill,  because 
an  inexperienced  man  didn't  know  how  to  keep  step  and  it  causes  more 
of  a  spring  when  they  don't  go  together,  that  it  requires  more  men  to 
carry  a  rail  safely  over  a  ditch  than  over  level  ground."  The  witness 
Reed  stated  in  reference  to  three  men  at  one  end^  that  it.  was  really  not 
enough,  but  still  it  can  be  done  and  has  been  done.  That  in  crossing 
a  ditch  there  should  be  four  men.  This  is  enough  to  quote  in  order 
to  show  that  the  undisputed  testimony  was  not  as  appellant  contends. 

WTiat  has  been  said  disposes  also  of  the  fourth,  fifth,  sixth,  seventh 
and  eighth  assignments.  One  point  that  appears  in  connection  with 
these  assignments  is  that  the  verdict  is  palpably  against  the  weight  of 
the  evidence.  This  we  are  unable  to  declare.  Another  is  that  the  lifting 
of  weights  and  carrying  of  an  object  like  this  rail,  and  plaintiff's  lifting 
capacity  were  open  to  his  observation  and  known  to  him,  hence  he 
assumed  the  risk.  His  unfamiliarity  with  a  work  of  this  kind  was 
a  factor  to  be  considered,  also  the  fact  that  he  was  ordered  to  engage 
in  this  work  by  his  master,  and  he  was  expected  to  do  it  under  pain  of 
discharge  for  disobedience.  The  testimony  given  by  the  several  wit- 
nesses demonstrates  that  the  fact  of  the  force  assisting  him  being  insuffi- 
cient was  at  least  debatable,  and  not  so  clearly  conspicuous  as  neces- 
sarily to  charge  one  not  familiar  with  that  species  of  work,  with  knowl- 
edge of  its  insufficiency. 

The  ninth  complains  of  the  refusal  of  the  following  charge:  "Yon 
are  charged  that  in  lifting,  carrying  and  removing  ttie  piece  of  iron 
no  skill  or  science  was  involved  other  than  that  whidi  is  supposed  to  be 
possessed  by  any  ordinary  laborer,  and  in  your  deliberations  you  will  so 
treat  and  consider  the  matter."  Sufficient  testimony  has  been  adverted 
to,  to  show  the  impropriety  of  this  instruction. 

The  tenth  complains  of  a  paragraph  of  the  court's  charge  which  di- 
rected the  jury  in  case  they  ascertained  certain  facts,  ''and  you  further 
believe  from  the  evidence  that  the  plaintiff  was  not  guilty  of  contribu- 
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tory  negligence  and  did  not  assnine  the  risk  id  find  for  plaintiff."  One 
point  is  that  defendant  was  entitled  to  a  verdict  if  plaintiff  was  guilty 
either  of  contributory  negligence  or  assumed  the  risk.  The  same  was 
raised  and  disposed  of  against  appellant  in  the  case  of  Sailway  ▼. 
Cherry,  17  Texas  Ct.  Rep.,  605.  Another  is  that  the  paragraph  submit- 
ted the  case  without  reference  to  the  negligent  method  adopted  by  ap- 
pellee and  his  companions  in  carrying  the  rail,  and  also  the  n^ligence 
of  his  fellow  servants,  which  were  issues  in  the  case.  Immediately  fol- 
lowing this  paragraph  the  court  charged  the  jury  that  plaintiff  could 
not  recover  if  he  assumed  the  risk,  or  if  the  negligence  of  his  felloir 
servants  caused  the  injury.  The  paragraph  complained  of  dealt  with 
plaintiff's  contributory  negligence,  which  included  any  negligent  act  in 
which  he  participated.  As  to  the  negligence  of  his  fellow  servants, 
that  would  not  have  exonerated  defendant  if,  as  stated  in  the  para- 
graph, the  negligence  of  the  foreman  directly  caused  plaintiff's  injury. 
Another  objection  is  to  the  following  expression  in  this  paragraph: 
"And  if  you  further  believe  that  while  carrying  said  rails  across  said 
ditch  the  weight  thereof  upon  the  plaintiff  was  so  great  as  te  injure 
him  as  alleged,  etc."  The  proposition  states  that  "there  was  very  strong 
evidence  showing  that  plaintiff  was  ruptured,  or  susceptible  to  rupture^ 
and  unable  to  bear  the  burdens  usually  lifted  by  laboring  men,  and 
by  taking  plaintiff  in  his  enfeebled  condition,  as  a  standard,  there 
being  no  allegation  or  proof  that  his  feeble  condition  was  known  to 
the  foreman,  the  charge  was  fatelly  erroneous.'^  It  appears  to  us  that 
if  plaintiff  was  afflicted  so  as  te  make  it  extra  hazardous  for  one 
in  his  condition  to  engage  in  lifting  weights,  engaging  in  it  without 
notifying  his  foreman  of  his  condition,  would  bring  his  conduct  under 
the  head  of  contributory  negligence,  which  was  embraced  in  the  charge. 
It  is  not  easy  to  ascertain  the  precise  point  appellant  seeks  to  urge 
in  this  connection.  What  is  relied  on  seems  to  be  expressed  in  the 
brief  thus:  "Our  judgment  is  that  the  overwhelming  weight  of  the 
facts  points  to  this  physical  condition  as  the  sole  cause  of  his  injuiy, 
and  it  should  have  been  carefully  guarded  in  the  charge.  Instead  of 
doing  this  a  misleading  instruction  was  given.'*  We  fail  to  perceive 
anything  of  a  misleading  character.  Any  matter  of  mere  generality  or 
omission  should  have  been  remedied  by  a  requested  instruction.  De- 
fendant would  have  been  fully  protected  by  a  charge  calling  attention 
to  this  matter  as  a  form  of  contributory  negligence.  As  a  matter  of 
fact  the  court  gave  such  an  instruction  in  the  main  charge.  And  in 
addition  the  court  gave  all  the  charges  defendant  asked  on  the  subject, 
which  seems  to  fully  cover  the  matter.    We  copy  them: 

"You  are  further  charged,  gentlemen,  that  when  a  man  undertakes 
employment  and  service  with  another,  his  employer  has  the  right  to 
assume  that  he  is  physically  able  to  do  the  work  which  he  undertakes 
to  do,  and  if  he  suffers  from  any  weakness  or  infirmity  which  renders  him 
unfit  to  perform  the  labor,  then  it  is  his  duty  to  disclose  this  to  his 
employer. 

"And  if  the  work  changes,  and  if  he  goes  under  the  command  of 
another  foreman  who  does  not  know  of  the  disabilities,  if  any,  and  that 
foreman  directs  him  to  do  different  and  heavier  work  which  may  prob- 
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ably  cause  injury  to  him^  it  is  his  duty  to  inform  that  foreman  of  his 
disabilities,  if  any. 

"Applying  this  rule  of  law  to  the  facts  in  this  case  you  are  instructed 
that  if  plaintiff  was  at  the  time  he  attempted  to  carry  the  rail  in  ques- 
tion in  a  physical  condition  which  made  him  susceptible  to  injury  from 
carrying  tiie  ordinary  burdens  which  men  of  his  appearance  could  sus- 
tain with  reasonable  safety,  and  such  physical  condition,  if  any,  was 
unloiown  to  the  foreman,  Mr.  Hawkes,  himself,  then  Mr.  Hawkes  had 
the  ri^ht  to  assume  that  he  could  with  safety  bear  such  a  burden.*' 

The  eleventh  assignment  of  error  can  not  be  sustained.  In  submit- 
ting assumed  risk  the  court  required  the  jury  to  find  that  plaintiff 
knew,  or  in  the  discharge  of  his  duty  must  necessarily  have  known, 
that  the  number  of  men  furnished  was  insufl&cient  to  move  the  rail 
with  reasonable  safety  to  himself,  and  the  attendant  danger.  Appel- 
lant's criticism  is  that  the  above  is  confined  to  what  plaintiff  must 
necessarily  have  known  in  the  discharge  of  his  duty,  thereby  taking 
plaintiff  as  the  standard,  instead  of  a  man  of  ordinary  intelligence.  It 
is  based  on  testimony  of  appellant's  wife,  which  the  brief  states  to  be: 
"that  his  mind  was  not  strong/'  It  appears  from  the  record  that  she 
was  asked  whether  or  not  her  husband  "was  a  very  bright  intelligent 
man."  She  answered  "No  sir,"  but  it  appears  the  court  sustained 
appellant's  objection  to  this  on  the  ground  that  no  such  matter  was 
pleaded.  The  answer  would  not  have  shown  that  plaintiff  was  lacking 
in  ordinary  intelligence,  had  it  not  been  excluded.  The  rule  charged 
concerning  assumed  risk  was  the  correct  one. 

We  overrule  the  twelfth  assignment  complaining  of  the  amount  of 
the  verdict. 

The  charge  referred  to  in  the  thirteenth  was  properly  refused.  It 
misstated  the  law  of  assumed  risk  as  applied  to  the  facts  in  evidence. 
We  have  already  stated  that  the  evidence  would  not  justify  the  court 
in  assuming  that  the  plaintiff  knew  the  number  of  men  necessary  to 
perform  this  work  with  safety  to  himself.  Everything  that  was  proper 
in  this  instruction,  was  sufficiently  given. 

By  the  fourteenth  it  is  claimed  that  a  demurrer,  special  in  character, 
should  have  been  sustained  to  the  petition.  The  demurrer  was  to  "all 
that  part  of  the  petition  in  which  plaintiff  says  that  by  reason  of  be- 
ing compelled  to  carry  said  rail  he  was  internally  strained  and  rup- 
tured is  insufficient  in  law  because  he  does  not  show  with  sufficient  par- 
ticularity the  particular  facts,  occurrences  and  acts  on  his  part  and  upon 
the  part  of  his  fellow  servants  which  brought  about  the  result  charged; 
in  other  words  he  fails  to  show  the  facts  and  circumstances  and  acts 
and  movements  of  himself  and  his  fellow  servants  with  sufficient  par- 
ticularity to  show  how  the  accident  and  injury  happened." 

In  the  proposition  it  is  stated  "that  it  was  the  duty  of  appellee  to 
show  by  his  petition  the  facts  and  particulars  upon  which  he  relied 
and  which  he  would  make  proof  of  to  show  how  his  injury  actually 
occurred  and  why  it  should  be  attributed  to  an  insufficient  number  of 
men,  and  wherein  appellant  was  negligent." 

The  petition  alleged  that  the  foreman  negligently  commanded  this 
plaintiff  and  five  or  six  other  men  to  take  up  and  carry  a  heavy  rail, 
and  negligently  ordered  them  to  carry  it  across  a  ditch  which  made  it 
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unusually  burdensome  and  dangerous.  That  while  so  lifting  and  car- 
rying same  across  said  ditch  the  weight  became  so  great  that  it  rup- 
tured plaintiff.  That  to  carry  it  with  ordinary  safety  at  least  twelve 
or  fourteen  men  were  necessary,  but  notwithstanding  this  the  foreman 
ordered  said  insufficient  force  to  carry  it  across  the  ditch.  That  said 
foreman  furnished  only  two  men  in  addition  to  plaintiff  to  carry  one 
end  of  it,  when  at  least  double  that  number  should  have  been  furnished 
at  that  end.  That  said  foreman  stood  by  and  directed  how  said  work 
was  to  be  done,  and  it  was  their  duty  to  obey  him,  that  he  knew,  or 
bv  the  use  of  ordinary  care  could  have  known,  that  this  number  was 
insufficient  and  he  was  guilty  of  negligence  in  eo  ordering;  that  plain- 
tiff  had  no  experience  in  carrying  such  a  rail  and  did  not  know  the 
number  of  men  required  to  carry  it,  and  his  injuries  were  wholly  and 
directly  caused  by  defendant's  aforesaid  negligence.  It  also  alleged 
that  plaintiff  was  in  the  exercise  of  due  care  to  prevent  injury  to  him- 
self. 

The  contention  of  appellant  amounts  to  nothing  more  or  less  than 
that  ai)pellant  should  have  alleged  not  only  the  negligent  acts  relied 
on  and  the  result,  but  also  the  evidence  upon  which  he  relied  to  sustain 
such  allegations.  The  negligence  alleged  was  specified  and  unmistak- 
ably conveyed  by  the  petition,  viz. :  The  causing  this  rail  to  be  carried 
across  a  ditch  by  a  less  number  of  men  than  was  consistent  with  the 
safety  of  those  carrying  it,  by  reason  of  which  plaintiff  was  injured 
as  alleged  by  too  great  weight  coming  upon  him.  A  detailed  account 
of  the  acts  of  plaintiff  and  his  co-laborers  in  moving  the  rail  and  of 
the  event  in  which  he  received  his  injury  affected  more  properly  the 
matter  of  proof.    The  assignment  is  overruled.    Judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


G.  A.  DuERLER  Manufacturing  Company  v.  Josie  Eichhorn. 

Decided  January  9,   1907. 

1. — Sickness  or  Health — ^Testimony — Opinion  of  Nonexpert. 

The  opinions  of  nonprofessional  men  upon  questions  of  health  and  sickness 
are  admissible  in  evidence,  and  even  as  to  questions  involving  scientific  knowl- 
edge such  evidence  is  admissible  if  the  witness  gives  the  facts  upon  which  his 
opinion  is  based. 

2. — Brief — Insufficient  Statement. 

When  appellant's  brief  does  not  contain  a  sufficient  "statement"  to  enable 
the  Appellate  Court  to  pass  upon  an  assignment  of  error,  the  assignment  can 
not  be  considered. 

3. — ^Improper  Argument. 

Even  though  the  plaintiff  was  a  girl,  and  one  who  worked  for  wages,  it 
was  reprehensible  in  her  counsel  to  speak  of  her  before  the  jury  as  "a  penni- 
less girl,"  and  thus  seek  to  warp  their  judgment  by  sympathy. 

4. — Master  and  Servant — Concnrrinsr  Negligence. 

If  the  negligence  of  a  master  concurs  with  that  of  his  servant  in  inflicting 
an  injury  upon  another  servant  the  master  is  as  liable  for  the  consequences 
as  though  his  act  of  negligence  were  the  sole  cause  of  the  injury,  and  this, 
though  the  injury  may  not  have  occurred  but  for  the  negligence  of  the  servant. 
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5. — Fellow  Servant — ^Pleading — Charge. 

Where,  in  a  suit  for  personal  injuries,  the  defendant  pleads  negligence  of 
a  fellow  servant,  the  court  in  submitting  the  issue  to  the  jury,  should  confine 
them  to  the  very  servant  and  very  acts  of  negligence  of  such  servant  pleaded 
by  the  defendant. 

6. — Same— Evidence. 

In  a  suit  by  an  employe  for  personal  injuries  caused  by  the  fallinff  of  a 
barrel  from  a  loft  overhead  evidence  considered,  and  held  to  show  no  negligence 
on  the  part  of  a  coemploye,  and  therefore  not  to  require  a  charge  on  that  bsue. 

7. — ^Employes — Safe  Place  to  Work. 

The  duty  of  an  employer  to  exercise  ordinary  care  to  provide  a  reasonably 
safe  place  for  his  employes  to  work  is  personal  to  the  employer,  continuous  and 
nondelegable. 

8. — Assumed  Elsk. 

In  a  suit  by  an  employe  for  personal  injuries  caused  by  the  falling  of  a 
barrel  from  overhead  while  she  was  engaged  in  her  work  below,  and  who  was 
unfamiliar  with  the  manner  in  which  the  barrels  were  stored,  and  whose  duty 
did  not  require  her  to  inspect  or  to  familiarize  herself  with  the  situation  of 
the  barrels,  such  employe  had  the  right  to  rely  on  the  assumption  that  her 
employer  had  discharged  his  duty  to  his  employes  in  providing  a  safe  place  for 
them  to  work,  and,  although  she  had  worked  there  some  time,  she  did  not 
assume  the  risk  of  injury  from  the  falling  barrel. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below  before 
Hon.  J.  L.  Camp. 

Keller  &  Keller,  for  appellant. — Non-expert  witnesses  should  testify 
only  as  to  matters  of  fact,  which  come  to  their  observation  or  knowledge, 
and  leave  the  jurors  to  draw  their  own  conclusions  from  the  facts  and 
circumstances  testified  to.  Haynie  v.  Baylor,  18  Texas,  509;  Pumell 
V.  Gandy,  46  Texas,  199 ;  Mutual  Life  Ins.  Co.  v.  Hayward,  34  S.  W. 
Eep.,  804 ;  Houston  &  T.  C.  E.  R.  Co.  v.  Smith,  52  Texas,  186. 

The  rule  that  a  witness  who  is  an  expert  must  give  the  facts  on  which 
he  rests  his  opinion  before  he  will  be  allowed  to  state  what  that  opinion 
is,  applies  to  one  who  is  not  a  physician  and  by  whom  it  is  proposed  to 
prove  the  condition  of  health  of  a  party.  Southern  Life  Ins.  Co.  v. 
Wilkinson,  53  Ga.,  535;  Wilcox  v.  Stale,  28  S.  W.  Rep.,  312;  Holland 
V.  ZoUner,  37  Pac.  Eep.,  231. 

The  court  erred  in  not  granting  a  new  trial  herein,  because  of  the 
language  used  by  plaintiff's  attorney  in  his  closing  argument  to  the 
jurs',  where  he  referred  to  the  plaintiff  as  a  "penniless  girl/^  as  it  was 
but  an  appeal  to  the  sympathy  of  the  jury  and  was  improper  and  was 
calculated  to  and  probably  did  influence  the  jury.  Rule  39  for  District 
Courts;  The  Oriental  v.  Barclay,  16  Texas  Civ.  App.,  211;  Houston  & 
T.  C.  E.  Co.  v.  Patterson,  57  S.  W.  Eep.,  677 ;  Gulf,  C.  &  S.  F.  Ey.  Co. 
V.  Jones,  73  Texas,  232 ;  Ft.  Worth  &  D.  C.  Ey.  Co.  v.  Johnson,  5  Texas 
Civ.  App.,  16;  Chicago,  E.  I.  &  T.  Ey.  Co.  v.  Langston,  92  Texas,  713; 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Younger,  10  Texas  Civ.  App.,  147;  Tjone 
Star  Brewing  Co.  v.  Voith,  84  S.  W.  Eep.,  1100;  Thompson  v.  The 
State,  43  Texas,  273 ;  Phoenix  Assurance  Co.  v.  Stenson,  63  S.  W.  Eep., 
542 :  Moss  v.  Sanger,  75  Texas,  323 ;  Baum  v.  Sanger,  49  S.  W.  Eep., 
651 :  Missouri,  K.  &  T.  Ey.  Co.  v.  Huggins,  61  S.  W.  Eep.,  976;  Pordyce 
v.  Withers,  1  Texas  Civ.  App.,  544;  Greenville  Oil  &  Cotton  Co.  v. 
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Davenport,  37  S.  W.  Rep.,  625;  Galveston,  H.  &  H.  R.  Co.  v.  Cooper, 
70  Texas,  69 ;  Illinois  C.  R.  R.  Co.  v.  Proctor,  89  S.  W.  Rep.,  716. 

The  question  of  plaintiff^s  nationality  or  poverty  is  irrelevant  and 
immaterial  to  any  issue  in  a  suit  for  damages,  and  where  counsel  in- 
dulges in  improper  argument  relative  thereto  the  court  should  grant  a 
new  trial.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jones,  73  Texas,  234;  Moss  v. 
Sanger,  75  Texas,  321;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  McCartv,  89 
S.  W.  Rep.,  807 ;  Dallas  Con.  &  E.  St.  Ry.  Co.  v.  Black,  89  S.  W.  Rep., 
1088 ;  Wichita  V.  M.  &  E.  Co.  v.  Hobbs,  5  Texas  Civ.  App.,  36 ;  Willis 
&  Bro.  V.  McNeill,  57  Texas,  474;  Chicago,  R.  I.  &  T.  Co.  v.  Langston, 
92  Texas,  713;  Garritty  v.  Rankin,  55  S.  W.  Rep.,  368;  The  Oriental 
V.  Barclay,  16  Texas  Civ.  App.,  211. 

An  improper  remark  of  counsel  in  argument  is  not  rendered  harmless 
bv  his  saving  that  he  takes  it  back.  Djillirigham  v.  Scales,  78  Texas, 
206;  St.  Louis  &  S.  W.  Ry.  Co.  v.  McLendon,  26  S.  W.  Rep.,  307; 
McHenry  Coal  Co.  v.  Sneddon,  34  S.  W.  Rep.,  228. 

If  the  counsel  for  the  successful  paity  uses  abusive  or  improper  lan- 
guage as  to  witnesses  or  parties,  the  Appellate  Court  should  reverse  the 
case  where  the  preponderance  is  against  the  verdict,  or  the  verdict  is 
excessive.  Dillingham  v.  Scales,  78  Texas,  206 ;  Hanna  v.  Gulf,  C.  & 
S.  F.  Ry.  Co.,  65  S.  W.  Rep.,  494;  Willis  v.  Lowry,  66  Texas,  540; 
Seville  v.  Jones,  74  Texas,  154;  Wichita  V.  M.  &  E.  Co.  v.  Hobbs,  5 
Texas  Civ.  App.,  35 ;  Moss  v.  Sanger,  75  Texas,  323 ;  Chicago,  R.  I.  ft 
T.  Ry.  Co.  V.  I^ngston,  92  Texas,  713;  2  Enc.  PL  and  Prac,  738. 

AH  who  serve  the  same  master,  work  under  the  same  control,  derive 
authority  and  compensation  from  the  same  source,  and  are  ens^aged 
in  the  same  general  business,  though  it  may  be  in  diflPerent  grades  or 
departments  of  it,  are  fellow  servants,  who  take  the  risk  of  each  other's 
negligence.  Brunell  v.  Southern  Pac.  Co.,  56  Pac.  Rep.,  129;  Kirk 
V.  Atl.  &  C.  Air  Line  Ry.  Co.,  55  Am.  Rep.,  621 ;  Olmstead  v.  Citv  of 
Raleigh,  41  S.  E.  Rep.,  292;  Brown  v.  Central  Pac.  Rv.  Co.,  7  Pac. 
Rep.,  447;  Missouri,  K.  &  T.  of  Texas  v.  Whitaker,  il  Texas  Civ. 
App.,  671. 

When  plaintiff  applied  for  work  at  defendant's  "P^can  Factory,*'  with 
knowledge  of  the  manner  and  circumstances  under  which  it  carried  on 
its  business,  having  worked  there  before,  she  asstmied  all  the  risks  inci- 
dent to  such  employment,  including  negligence  of  fellow  servants,  and 
all  dangers  which  are  obvious  and  plain.  Hightower  v.  Grav,  83  S.  W. 
Rep.,  254;  Wells,  Fargo  &  Co.  v.  Page,  68  S.  W.  Rep.,  528. 

C:  A.  Davtes,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  Miss  Eich- 
horn  against  appellant,  a  private  corporation,  to  recover  damages  for 
personal  injuries  inflicted  by  the  negligence  of  the  defendant  while  she 
was  employed  in  its  service.  The  defenses  pleaded  were  assumed  risk, 
contributory  negligence,  and  negligence  of  her  fellow  servants.  The  trial 
resulted  in  a  judgment  in  her  favor  for  $5,000. 

On  N^ovember  14,  1901,  while  plaintiff  was  at  work  as  defendant's 
servant  in  its  pecan  factory,  a  barrel  fell  from  the  joist  overhead  upon 
her  head,  knocked  her  down  and  inflicted  upon  her  serious  and  permanent 
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physical  injuries.  Its  fall  was  caused  by  defendant's  negligence  in  plac- 
ing the  vessel  insecurely  on  the  joist  above  the  floor  of  the  building 
where  his  servants,  among  whom  was  plaintiff,  were  required  to  do  their 
work.  The  plaintiff  did  not  assume  the  risk  of  such  negligence,  nor 
was  she  guilty  of  any  negligence  proximately  contributing  to  that  of 
defendant  which  caused  her  injury,  nor  were  her  injuries  inflicted 
through  any  negligent  act  of  a  fellow  servant.  The  damages  sustained 
by  reason  of  defendant's  negligence  were  as  assessed  by  the  jury. 

The  courts  and  text  writers,  without  reference  to  any  recognized  rule 
or  principle,  all  concede  the  admissibility  of  the  opinions  of  non-pro- 
fessional men  upon  the  questions  of  health  and  siclmess.  The  question 
of  good  or  ill  health  of  an  individual  requires  no  scientific  knowledge 
to  enable  one  who  is  well  acquainted  with  him  to  form  an  opinion  upon 
it.  One  man  hardly  ever  meets  another  without  forming  an  opinion  as 
to  his  health,  which  arises  from  his  observation  and  the  appearance  of 
the  particular  individual.  Therefore,  we  have  no  doubt  that  the  follow- 
ing testimony  of  Mrs.  Luak,  who  had  known  plaintiff  for  twelve  years, 
viz.:  "She  \vas  always  in  good  health  while  I  have  known  her  up  to 
November  14,  1904.  Her  health  was  always  the  same  up  to  that  time. 
Since  November  14,  1904,  her  health  has  not  been  good  at  all.  She  has 
fallen  off  in  weight,  this  condition  of  her  health  has  lasted  ever  since 
November  14,  1904,''  was  competent  to  show  the  state  of  plaintiff's 
health  before  and  after  the  date  of  her  injury.  Besides,  the  witness 
testifies  specifically  to  facts  which,  if  true,  show  the  ill  health  of  plain- 
tiff after  she  was  struck  by  the  falling  barrel.  Even  as  to  questions  in- 
volving scientific  knowledge,  such  as  mental  condition,  etc.,  a  non- 
expert may  testify  as  to  his  opinion,  if  he  give  the  facts  upon  which  it  is 
based.  (Galloway  v.  San  Antonio  &  Q.  Ry.  Co.,  78  S.  W.  Rep.,  33.) 
We  therefore  overrule  appellant's  second  assignment  of  error;  and  the 
third,  fourth,  fifth  and  sixth  which  complain  of  testimony  of  the  same 
character. 

Counsel  for  appellee  asked  Dr.  Hooker  this  question:  "I  will  ask 
you  whether  or  not  a  person  who  has  been  standing  up  and  who  has  been 
hit  by  a  barrel  weighing  from  20  to  28  pounds  and  had  been  knocked 
unconscious  bv  the  barrel  and  had  fallen  to  the  floor  backwards,  whether 
or  not  that  condition  you  found  existing,  could  or  could  not  have 
been  produced  by  that  fall?"  And  the  witness  answered  same  by 
saying:  "AVhy,  I  think  it  undoubtedly  could."  The  question  and 
ans\\'er  were  objected  to  by  appellant  upon  the  ground  that  no  predicate 
had  been  laid  for  the  question,  but  it  assumed  as  facts  the  matters 
embodied,  as  though  testified  to,  and  permitted  the  witness  to  decide  a 
question  which  should  have  been  left  to  the  jury.  We  are  unable  to 
determine  from  the  statement  in  appellant's  brief  whether  or  not  a 
sufficient  predicate  was  laid  to  authorize  the  question  which  called  for 
the  witness'  opinion;  for  it  does  not  show  what  testimony,  if  any,  had 
been  introduced  in  regard  to  the  matters  embraced  by  the  interrogatory. 
Therefore,  the  question  raised  by  the  seventh  assignment  of  error  is  not 
presented  by  the  brief  in  such  a  manner  as  entitles  it  to  consideration. 

We  can  not  perceive  there  was  anything  wrong  in  appellee's  counsel, 
in  his  address  to  the  jury,  though  nearly  all  its  members  were  Germans, 
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speaking  of  his  client  as  "this  honest  German  girl/'  and  asking  a  ver- 
dict in  her  favor — it  not  appearing  that  he  sought  the  verdict  because 
she  was  an  'Tionest  German  girl/'  but  upon  the  ground  she  was  entitled 
to  it  under  the  evidence  from  the  jury  regardless  of  the  nationality  of 
its  members  or  of  plaintiff.  Though  such  characterization  of  his  client 
mav  not  have  been  authorized  bv  anv  testimony  in  the  record,  she  was 
the  principal  subject  matter  of  the  testimony;  and  if  she  were  German 
and  the  members  of  the  jury  Germans,  it  must  have  been  apparent  to 
the  jur}'  that  she  was  a  German  girl,  and  the  law  presumed  her  to  be 
an  "honest  girl."  But  counsel,  in  his  speech  to  the  jury,  spoke  of  Miss 
Eichhom  as  a  "penniless  girl."  He  ought  not  to  have  done  that.  A 
verdict  should  not  be  sought  upon  anything  save  evidence  in  the  record 
pertinent  to  the  issues  in  the  case,  for  it  rests  upon  nothing  else.  The 
strongest  guard  that  conscience  can  muster  should  be  placed  over  a  jury 
where  there  is  "a  woman  in  the  case,"  and  her  lawyer  ought  to  be 
satisfied  with  the  fact  that  his  client  is  a  woman,  and  not  "roll  it  under 
his  tongue  as  a  sweet  morsel,"  that  she  "is  penniless"  and  throw  it  out  for 
the  jurs'  to  ruminate  upon,  lest  it  excite  the  sympathy  of  its  members 
and  put  conscience  to  flight  and  warp  their  judgment.  But  as  "a  wise 
man  foreseeth  danger  and  shunneth  it,"  the  trial  judge  instructed  the 
jury  not  to  consider  the  remark  of  counsel  as  to  her  being  a  "penniless 
girl,"  saying  that  plaintiff's  condition  had  nothing  to  do  with  her  right 
to  recover.  Plaintiff's  counsel  also  asked  the  jury  not  to  consider  the 
remark,  but  to  find  a  verdict  alone  upon  the  facts.  It  should  be  pre- 
sumed, therefore,  that  the  jury  regarded  the  instruction  of  the  court,  and 
its  verdict  was  not  influenced  bv  the  remark. 

a. 

The  eighth  and  ninth  assignments  of  error  complain  of  the  court's 
not  granting  the  appellant  a  new  trial  because  of  uncalled  for  strictures 
of  appellee's  counsel  on  the  character  of  two  doctors  who  testified  in  the 
case.  It  is  not  shown  by  tlie  statement  in  appellant's  brief  that  the 
testimony  of  the  two  gentlemen,  or  of  either,  was  favorable  to  defendant^ 
or  material  to  anv  defensive  issue.  Therefore,  we  can  not  sav  that  there 
is  any  reason  to  believe  that  the  appellant  was  prejudiced  by  this  pas- 
quinade of  counsel.  We  can  hardly  think,  however,  if  the  testimony  was 
material,  the  jury  could  have  been  affected  by  the  gratuitous  asMiult 
upon  the  character  of  the  witnesses,  who  are  reputable,  learned  and 
skilled  physicians.  Such  conduct  would  be  more  likely  to  injure  plain- 
tiff's case  than  defendant's. 

Special  charges  numbers  2  and  3  define  the  term  "fellow  servant," 
and  numbers  5  and  fi  seek  to  have  the  doctrine  of  fellow  servant  applied 
to  the  case.  In  passing  upon  the  assignments  of  error  which  complain  of 
the  court's  refusal  to  give  them,  we  do  not  think  that  they  should  be  con- 
sidered separately  as  though  they  were  detached  and  had  no  connection 
one  with  the  other;  but  thev  should  be  construed  together  as  a  whole, 
and  passed  upon  in  connection  with  the  main  charge  of  the  court,  in 
view  of  the  case  made  by  the  pleadings  and  evidence.  It  will  be  noted 
from  our  statement  of  the  case  that  defendant  pleaded  negligence  of 
plaintiff's  fellow  servants  as  the  proximate  cause  of  her  injuries.  This 
defense  was  not  submitted  by  the  main  charge  of  the  court  Therefore, 
if  there  was  any  evidence  tending  to  prove  such  defense,  it  was  the  duty 
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of  the  court  to  give  the  special  charges  if  they  embodied  a  correct 
enunciation  of  the  law  applicable  to  such  defense. 

There  is  no  question  about  Prank  Martinez,  who  plaintiif  claims 
caused  her  injuiy,  being  her  fellow  servant;  and  it  was  unnecessary  for 
the  court  to  define  "fellow  servant"  and  submit  the  question  as  to 
whether  they  sustained  such  relation  to  each  other;  but,  if  there  was  any 
evidence  tending  to  show  that  he  was  negligent  and  such  negligence 
caused  her  injuries,  the  court  should  have  simply  told  the  jury  that  they 
were  fellow  servants,  and  submitted  the  issue  aa  to  whether  his  negli- 
gence caused  her  injuries.  Therefore,  we  need  not  further  notice  the  two 
first  special  charges  mentioned;  but  will  confine  ourselves  to  the  con- 
sideration of  the  question  whether  either  special  charge  number  6  or  ^, 
or  both,  should  have  been  given  aa.requested.  By  number  5  the  court 
was  requested  to  instruct  the  jury,  "that  if  the  evidence  shows  the  injury 
complained  by  plaintiff  was  caused  by  negligence  of  a  co-employe,  and 
the  evidence  does  not  show  that  there  was  a  want  of  care  by  the  defend- 
ant in  selecting  said  servant,  then  the  plaintiff  can  not  recover  and  you 
should  find  for  the  defendant."  And  number  6,  is  as  follows :  "If  the 
jury  believed  from  the  evidence  that  Frank  Martinez  was  a  fellow  ser- 
vant of  plaintiff,  and  that  Martinez  was  directed  by  the  foreman  of  de^ 
fendant  to  procure  a  barrel,  it  was  his  duty  to  perform  the  act  with 
ordinary  care,  and  would  not  authorize  or  require  him  to  do  it  care- 
lessly, and  if  said  servant  performed  such  act  in  a  manner  to  cause 
injury  to  plaintiff  the  negligence  would  not  be  in  the  direction  of  the 
work,  but  in  the  manner  of  executing  the  order,  and  defendant  would 
not  be  liable  therefor." 

It  would  seem  that,  under  a  proper  construction,  the  latter  charge 
does  not  submit  the  question  of  the  negligence  of  Martinez  at  all,  but 
aseumes  that  if  he  performed  a  certain  acf  in  such  a  manner  as  to  cause 
plaintiff's  injury,  the  defendant  would  not  be  liable  for  the  manner  of 
its  performance.  The  questions  which  should  have  been  submitted,  con- 
ceding there  was  any  evidence  on  the  issue,  was,  whether  he  was  negli- 
gent in  the  performance  of  such  act ;  and  if  so,  whether  such  negligence 
proximately  caused  the  injuries  complained  of.  And  it  should  have 
been  so  framed  as  to  exclude  any  concurring  negligence  of  defendant 
before  authorizing  a  verdict  in  its  favor  by  reason  of  the  negligence  of 
Martinez,  if  any  were  shown  on  his  part.  For  if  the  negligence  of  the 
defendant  concurs  with  that  of  another,  though  it  be  that  of  a  fellow 
servant  of  the  plaintiff,  in  producing  the  injury,  the  defendant  is  as 
liable  for  the  consequences  as  though  his  act  of  n^ligence  were  the  sole 
cause  of  the  injury.  In  such  an  event,  the  negligence  of  the  other  party 
does  not  exonerate,  though  the  injury  may  not  have  occurred  had  his 
negligence  not  concurred  with  defendant's  in  producing  it. 

As  plaintiff's  action  is  not  predicated  upon  negligence  of  the  de- 
fendant in  the  selection  of  its  servants,  the  clause,  "and  the  evidence 
does  not  show  that  there  was  a  want  of  care  by  defendant  in  selecting 
said  servant,"  should  be  eliminated  from  special  charge  number  5 ;  which 
would  then  read :  "If  the  evidence  shows  the  injury  complained  of  was 
caused  by  negligence  of  a  co-employe,  then  the  plaintiff  can  not  recover, 
and  you  should  find  for  the  defendant."  By  it  the  issue  of  the  negli- 
gence of  a  fellow  servant  is  presented  in  a  general  way  without  regard 
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to  any  specific  act  of  negligence,  or  of  any  particular  servant.  A  proper 
charge  would  have  confined  the  jury  in  its  consideration  to  the  very 
acts  of  negligence  of  the  fellow  servant  pleaded  by  defendant;  and  not, 
in  its  generality,  have  permitted  the  jury  to  take  and  consider  any  and 
all  acts  of  plaintiflFs  fellow  servants  that  it  might  deem  negligent  and 
the  cause  of  her  injury.  Besides,  it  should  have  excluded  consideration 
of  the  negligent  act  of  a  fellow  servant  as  a  defense  if  it  was  contributed 
to  by  the  negligence  of  defendant  in  producing  the  injury. 

It  is  not  assigned  as  error,  nor  is  it  contended  by  appellant's  counsel 
in  their  brief,  that  the  special  charges  suggested  that  a  charge  upon  the 
question  whether  the  injury  complained  of  was  proximatdy  caused  by 
the  negligence  of  a  fellow  servant,  should  be  submitted,  and  that  in  view 
of  such  suggestion,  the  court  ought  to  have  prepared  and  given  the  jury 
a  proper  charge  upon  the  subject  In  the  absence  of  such  an  assignment, 
no  such  question  is  before  us,  nor  can  it  be  passed  upon.  (Equitable 
Assur.  Co.  V.  Maverick,  78  S.  W.  Rep.,  560;  First  Nat.  Bank  v.  Moor, 
34  Texas  Civ.  App.,  476;  Metcalfe  v.  Lowenstein,  35  Texas  Civ.  App., 
619.) 

If,  however,  it  should  be  conceded  that  the  special  charges  or  either 
of  them  contained  a  correct  enunciation  of  the  law,  before  it  would  be 
applicable  it  would  be  essential  that  there  was  some  evidence  tending 
to  show  that  negligence  of  plaintifiPs  fellow  servant  caused  the  injury. 
Of  such  evidence  there  is  not  a  scintilla.  Martinez  simply  obeyed  the 
order  of  his  foreman  in  going  upon  the  joist  to  get  a  barrel  to  put  the 
pecans  in  when  hulled.  This  act  of  obedience  can  not  be  said  to  tend 
towards  negligence.  In  pursuance  of  it  nothing  was  done  by  him  other 
than  would  have  been  done  by  any  man  of  ordinary  care.  Nor  is  any 
act  of  his  pointed  to  as  negligence  save  the  mere  act  of  obedience  to 
orders.  It  is  shown  by  the  evidence  that  the  barrel  was  so  placed  on  the 
joist  that  it  would  be  liable  to*  fall  if  one  went  upon  the  joist  where  all 
the  barrels  were  stored.  It  was  not  shown  that  either  Martinez  or 
plaintiff  knew  that  appellant  had  set  such  a  trap,  in  the  nature  of  a 
deadfall  (whether  intentionally  or  not,  it  makes  no  difference),  which 
only  had  to  be  sprung  by  sending  one  upon  the  joists  for  a  barrel.  It 
was  its  duty  to  exercise  ordinary  care  to  provide  a  reasonably  safe  place 
for  its  servants  to  work.  This  duty  was  personal  to  the  defendant,  and 
continued  from  hour  to  hour,  and  from  day  to  day.  It  was  a  non- 
delegable duty,  and  the  act  of  the  servant  entrusted  with  its  performance 
was  the  act  of  defendant,  and  it  was  negligence  if  the  duty  was  not  dis- 
charged. So  it  appears  from'  the  undisputed  evidence  that  defendant 
was  guilty  of  negligence  in  failing  to  use  ordinary  care  to  provide  his 
servants  a  reasonably  safe  place  to  work,  and  that,  even  if  negligence  on 
the  part  of  Martinez  was  shown,  such  negligence  of  defendant  was  the 
proximate  cause  of  plaintiff's  injuries.  Therefore,  we  overrule  appellant's 
twelfth,  thirteenth,  fourteenth  and  fifteenth  assignments  of  error,  whicJi 
complain  of  the  court's  refusal  to  give  said  special  charges. 

llie  sixteenth  assignment  of  error  complains  of  the  court's  refusal 
to  charge  the  jury  at  defendant's  request,  that  if  the  jury  should  find 
that  plaintiff  had  worked  for  defendant  before  and  was  familiar  with 
the  conditions  under  which  her  duties  were  to  be  performed  and  chose 
to  accept  the  employment  or  to  continue  in  it,  she  assumed  such  risks 
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and  dangers  as  were  incident  thereto;  and  that  if  she  accepted  service 
of  the  defendant  with  the  knowledge  of  the  manner  and  circumstances 
under  which  it  carried  on  its  business,  she  assumed  not  only  all  the 
risks  incident  to  such  employment,  but  all  dangers  which  were  plain 
and  obvious.  The  law  on  the  phase  of  the  case  involving  assumed  risk 
is  fxdly  covered  by  the  court's  general  charge,  and  special  charge  number 
1,  given  at  defendant's  request.  Besides,  it  may  be  doubted  whether  the 
evidence  was  such  as  authorized  the  submission  of  any  such  issue;  for 
it  does  not  tend  to  show  that  the  plaintiff  knew  the  barrel  which  fell 
was  insecurely  placed  on  the  joists.  She  worked  on  the  floor  below, 
never  had  any  occasion  to  go  above  where  the  barrels  were  stored,  and 
could  not  discover  their  instability  from  the  place  where  she  worked. 
No  duty  of  inspection  rested  upon  her,  and  she  could  confidently  rely 
upon  the  assumption  that  defendant  had  not  augmented  such  risk  as  was 
ordinarily  incident  to  her  employment  by  failing  to  discharge  any  duty 
it  owed  its  servants. 

The  seventeenth  assignment  of  error  complains  of  the  refusal  of  the 
court  to  grant  a  new  trial  upon  a  ground  that  presented  an  issue  of  fact 
upon  which  the  testimony,  elicited  on  hearing  the  motion,  was  conflicting. 
The  trial  judge  was  in  a  much  better  attitude  to  decide  the  question 
than:  we  are.  It  is  enough  for  us  to  say  that  the  court  below  having 
decided  the  question  of  fact  upon  which  the  motion  hinged,  and  there 
being  evidence  to  sustain  its  finding,  it  is  not  our  province  to  disturb 
it     (Corralitos  Co.  v.  Mackay,  72  S.  W.  Eep.,  624.)      • 

Our  conclusions  of  fact  dispose  of  the  eighteenth,  nineteenth,  twenty- 
first,  twenty-second  assignments  of  error  adversely  to  appellant. 

The  twenty-third  and  twenty-fourth  assignments  of  error  are  without 
merit  and  are  overruled. 

There  is  no  error  assigned  requiring  a  reversal  of  the  judgment  and 
it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Abandonment. 

Of  office  by  acceptance  of  another.     See  Cities,  S. 

Abatement. 

On  plea  of  privilege.     See  Venue,  2. 

Acknowledgrment. 

By  married  woman.     See  Deed,  3. 

Aot  of  Ood. 

Cold  weather  in  winter.     ^Jee  Carriers  of  Freight,  H. 
N^ligence  concurring  with.     See  Carriers  of  Freight,  18-20. 

Action. 

Against  State  officers.     See  Injunction,  i. 

To  enjoin  criminal  prosecution.     See  Injunction,  2,  3. 

By   minor.     See  Judgment,   1,   2. 

Adminiitration. 

1.  In  a  suit  against  an  estate  on  promissory  notes  it  was  alleged  in  the 

petition  *'that  no  part  of  said  notes  has  been  paid  except  the  payments 
which  appear  as  credits  on  said  notes,  the  date  and  anoount  of  which 
have  been  heretofore  set  out,  and  the  same  now  remain  due  and  un- 
paid," etc.  The  credits  referred  to  had  been  specified  in  a  tormer 
part  of  the  pleading.  Held,  the  petition  was  not  subject  to  a  general 
demurrer  on  the  ground  that  it  did  not  appear  that  all  legal  offsets, 
pa3nnents  and  credits  had  been  allowed.  Dashiell,  Admr.,  v.  Moody 
d  Co.,  87. 

2.  Where  it  appeared   from  the  allegations  of  plaintiff's   petition  that  the 

surviving  wife  had  duly  qualified  as  survivor  of  the  community,  and 
as  such  survivor  had  entered  into  an  agreement  in  writing  with  the 
creditors  of  the  estate,  including  the  plaintiff,  by  the  terms  of  which 
their  debts  were  not  to  be  paid  until  a  certain  date  named,  which  was 
more  than  four  years  after  the  original  due  dates  of  said  debts,  held, 
that  the  survivor  of  the  community  had  the  power  to  make  said 
agreement,  and  plaintiff's  petition  was  not  subject  to  a  special  ex- 
ception setting  up  the  statute  of  limitation.     Id. 

3.  Because  it  appeared  from  the  allegations  of  plaintiff's  petition  that,  ac- 

cording to  an  agreement  between  the  survivor  of  the  community  and 
certain  creditors  of  the  estate,  including  the  plaintiff,  that  certain 
other  debts  were  to  be  paid  first  out  of  the  assets  of  the  estate,  this 
was  no  reason  why  said  creditors  could  not  file  suit  upon  their  claims 
after  maturity;  and  plaintiff's  petition  was  not  subject  to  special 
exception  because  it  was  not  alleged  that  the  debts  having  precedence 
had  been  paid.     Id. 

4.  In  a  suit  against  an  administrator  to  foreclose  a  lien  upon  community 

property  the  administrator  can  not  complain  because  tlie  surviving 
wife  is  made  a  party  defendant.     Id. 

5.  In  a  suit  in  the  District  Court  to  revise  and  correct  certain  orders  of 

the  Probate  Court  in  the  administration  of  an  estate,  it  is  proper  for 
the  District  Court,  having  determined  the  issues,  to  certify  its  de- 
cree to  the  Probate  Court  for  observance.     Moore  v.  Woodson,  503. 
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Administrator's  Deed. 

Description  of  land  in.     See  Deed,  16. 

Adverse  Possession. 

When  limited  to  actual  poseesBion.     See  Limitatum,  1. 
Under  mistaken  belief  as  to  ownership.     See  Limitation,  2. 
Repudiation  of  cotenancy.     See  Limitation,  3. 
Parties  not  holding  in  privity.     See  Limitation,  4, 
Under  deed  to  another  party.     See  Limitation,  5. 
Extends  only  to  boundaries  of  deed.     See  Limitation,  8, 

Agreney.  . 

Notice  to  agent.     See  Bankruptcy,  1. 
Ratification  by  principal.     See  Contract,  1. 
Commissions  on  sale  of  land.     See  Contract,  15. 
Authority  of  manager.     See  Corporation,  1. 
Knowledge  imputed  to  principal.     See  Insurance,  Fire,  8. 
Authority  to  issue  policy.     See  Insurance,  Fire,  9. 
Authority  to  examine  books.     See  Receivers,  S. 

1.  Where  the  assistant  ticket  agent  of  a  railway  company,  after  being  ad- 

vised by  a  physician  that  he  had  small -pox,  communicated  the  dis- 
ease to  a  passenger  by  selling  him  a  ticket,  the  notice  to  him  was  notice 
of  his  condition  to  his  principal,  and  the  company  was  liable  for  the 
resulting  damages.     Missouri,  K.  d  T.  Ry.  Co.  i?.  Raney,  517. 

2.  Where  the  undisputed  evidence  showed  that  the  plaintiffs  made  the  con- 

tract sued  on  with  one  who  had  recently  been  the  general  manager 
for  the  defendant,  but  who  had  resigned,  and  at  the  time  of  making 
the  contract  was  without  authority  to  represent  the  defendant,  and 
the  defendant  had  done  nothing  to  induce  the  belief  on  plaintiff's  part 
that  said  party  had  authority  to  represent  it,  the  court  should  nave 
instructed  a  verdict  for  the  defendant.  Tyler  Ice  Co.  v.  Couplamd 
d  Norman,  384. 

3.  Agency  can  not  be  established  by  the  admissions  or  declarations  of  the 

agent.     Id. 

4.  If  Wore  the  payment  of  the  money  and  deliveiy  of  the  deed  a  vmdee 

has  nlbtice  that  the  vendor  had  changed  her  mind  and  had  uncondi- 
tionally instructed  her  agent,  through  whom  the  transaction  was  to 
be  consummated,  not  to  deliver  the  deed,  a  delivery  by  the  agent 
would  not  bind  the  vendor.     Burke-Mohray  v.  Ellis,  21. 

6.  Where  a  vendor,  with  full  knowledge  that  her  agent  had  disobeyed  her 
instructions  and  consummated  a  sale  of  her  land,  accepts  the  pur- 
chase money  of  the  land  from  the  agent  and  keeps  it  in  her  posses- 
sion and  under  her  control  for  four  years  after  suit  filed  before  de- 
positing it  in  the  registry  of  the  court,  without  making  an  actual 
tender  of  the  same  to  the  vendee,  thus  speculating  in  the  fluctuations 
in  the  value  of  the  land,  a  mere  offer  in  her  suit  for  rescission  to 
do  equity  by  returning  the  money  is  insufficient  and  she  will  be  held 
to  have  ratified  the  acts  of  the  agent.     Id, 

6.  The  owner  of  land  placed  the  same  in  the  hands  of  an  agmt  for  sale  at 
a  certain  price  net  to  the  owner,  the  agent  to  receive  as  his  compen- 
sation all  he  could  get  in  excess  of  said  price;  the  agent  brought 
prospective  buyers  from  a  distant  State  and  began  negotiations  for 
the  sale  of  said  land  to  them;  while  such  negotiations  were  pending 
the  owner  secretly  met  the  purchasers  and  consummated  a  sale  of  the 
land  to  them  at  a  price  in  excess  of  the  price  at  which  the  agmt  was 
authorized  to  sell.  These  and  other  facts  considered,  and  held  that  the 
agent  was  entitled  to  the  difference  between  the  price  at  which  he  was 
authorized  to  sell  and  the  price  for  which  the  land  was  sold  by  the 
owner,  and  the  court  should  have  so  instructed  the  jury.  Hahl  d  Co. 
V.  Wickes,  76. 

Alienation. 

Restraint  upon.     See  Deed,  4- 
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Amount  in  Controversy. 

Determined  by  pleading.  See  Jurisdiotipn,  1, 
On  plea  in  reconvention.  See  Jumdtotion,  2. 
Increasing  after  appeal.     See  Juriadwtiont  S. 

Amendment. 

Of  judgment  to  conform  to  the  record.     See  Judgment^  6, 
After  appeal  from  Justice  CJourt.     See  Jurisdiotionf  S, 

Ancient  InBtmment. 

Admissible  in  evidence.     See  Evidence,  IS,  IJ^. 

• 

Animals. 

Unlawfully  at  large.     See  Stock  Law,  1,  2. 

Appeal. 

From  Probate  Court.  See  Administration,  6, 
Effect  of  assignment  of  judgment.     See  Offset,  1, 

Archives. 

Of  general  land  office.    See  Evidence,  i. 

Argument  of  Counsel. 

When  not  cause  for  reversal.     See  Harmless  Error,  10. 

1.  Remarks  of  counsel  for  plaintiff  considered,  and  held  prejudicial  to  de- 

fendant and  cause  for  reversal.    Texa^s  d  N.  O,  R.  Co.  v.  Harrington,  387. 

2.  Even  though  the  plaintiff  was  a  girl,  and  one  who  worked  for  wages,  it 

was  reprehensible  in  her  counsel  to  speak  of  her  before  the  jury  as 
"a  penniless  girl/'  and  thus  seek  to  warp  their  judgment  by  sjympa- 
thy.     Duerler  Mfg.  Co.  v.  Eiohom,  638. 

3.  Counsel  for  plaintiff  in  his  opening  argument,  in  speaking  of  a  rule  of 
'     the  defendant  company  forbidding  brakemen  from  using  their  feet  in 

making  couplings,  said  that  the  rule  was  never  intended  to  prevent 
the  practice,  but  only  for  use  in  defending  litigation.  The  evidence 
showing  that  the  rule  had,  in  fact,  never  been  enforced,  the  argu- 
ment was  not  reversible  error.  In  the  very  nature  of  things  in  argu- 
ment the  field  of  inference  from  a  given  or  assumed  state  of  facts 
is  necessarily  laige.     Temas  d  N.  O.  Ry.  Co.  v.  Contoay,  68. 

4.  When   the   language   of   counsel,    although    in   distinct   violation   of   the 

rules  governing  arguments  before  juries,  is  rebuked  by  the  court,  with- 
drawn by  coimsel,  and  the  jury  are  instructed  by  the  court  to  disre- 
gard the  same,  it  is  ordinarily  considered  a  sufficient  correction  of 
tiie  error.  Id. 
6.  In  his  closing  argument  counsel  for  plaintiff  used  the  following  language: 
''You  need  not  fear  that  a  laige  verdict  will  not  be  sustained  by  our 
higher  courts,  because  large  verdicts  from  this  court  have  been  sus- 
tained." The  trial  court  promptly  sustained  an  objection  by  defendant, 
and  instructed  counsel  to  desist.  Held,  in  the  state  of  the  record,  not 
reversible  error.     Western  U.  Tel.  Co.  v.  Craige,  215. 

6.  During  the  trial   of   the  case  an   assistant  county  attorney  approached 

the  trial  judge  and  stated  that  the  grand  jury  requested  that  some 
of  the  witnesses  in  the  case  be  releas^  from  the  rule  and  allowed  to 
go  before  them  without  stating  the  purpose  for  which  the  witnesses 
were  wanted;  counsel  for  plaintiff  thereupon  objected  and  declared,  in 
the  presence  and  hearing  of  the  jury,  that  it  wait  "a  most  extraordinary 
request,"  and  seid  counsel  afterwards,  in  his  argument  to  the  jury, 
commented  upon  the  occurrence,  and  added  that  the  foreman  of  the 
grand  jury  was  vice-president  of  the  defendant  company.  Held,  the 
matter  having  been  brought  to  the  attention  of  the  jury  by  the  counsel 
for  plaintiff  himself,  he  should  not  have  been  allowed  to  refer  to  it 
in  his  argument  to  the  jury.    Missouri,  K.  d  T.  Ry.  Co.  v.  Cherry,  232. 

7.  The  impression  made  upon  the  minds  of  the  jury  by  improper  argument 

is  not  always  eradicated  by  instructions  of  the  court  to  disregard  the 
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Arsrument  of  Counsel — Continued. 

same,  and  counsel,  in  making  such  arguments,  take  the  chances  of  a 
reversal.     Jd. 

Astignment. 

Of  policy  before  loss.     See  Insurance,  Fire,  7. 
Of  judgment  pending  appeal.     See  Offset,  1. 

Assignment  of  Error. 

Not  presented  in  brief.     See  Briefs,  2. 

Not  copied  in  brief.     See  Briefs,  3,  8. 

Proposition  not  embra>ced  in.     See  Briefs,  J§. 

Failure  to  specify  error. '   See  Briefs,  7. 

On  findings  of  fact.  See  Res  Adjudicata,  3. 
1.  An  assignment  of  error  which  is  sufficiently  specific  to  enable  the  court 
to  see  that  a  particular  ruling  is  complained  of  should  be  held  good, 
although  it  fails  to  state  the  reason  why  the  ruling  is  erroneous;  su<^ 
reasons  find  their  proper  place  in  the  propositions,  statements  and 
authorities  under  the  assignment.    Haight  d  Co.  v.  Turner  d  Pierce,  595. 

Assumed  Bisk. 

In  transportation  on   freight  train.     See  Carriers  of  Passengers,  20. 
Held  a  question  of  fact.     See  Negligence,  13. 
Charge  upon  sustained.     See  Negligence,  16. 

Attorney's  Fee. 

Judgment  for.  See  Note,  2. 
1.  A  provision  in  a  note  for  recovery  of  ten  percent  of  amount  due,  as  at- 
torney's fees  in  case  of  suit,  allowed  such  recovery  on  the  amount  due 
at  the  institution  of  the  suit,  and  it  was  not  avoided  or  reduced  by 
subsequent  payments  by  defendant  before  trial.  Walker  v.  Tomlinson, 
446. 

Baggage. 

Loss  by  carrier.     See  Carriers  of  Passengers,  21-23. 

Bailment. 

To  common  carrier.     See  Carriers  of  Freight,  1-22. 

1.  Where  goods  are  shipped  by  one  person  to  another  without  notification 

or  instructions  or  previous  agreement  with  regard  thereto,  the  con- 
signee becomes  the  gratuitous  bailee  for  the  owner,  and  the  owner  would 
be  liable  for  any  reasonable  and  necessary  charges  incurred  by  the 
consignee  for  the  safe  keeping  of  the  goods.    Smith  v.  Heitman  Co.,  358. 

2.  Where  items  of  expense  for  storage  charges  were  included  in  the  it^ized 

account  sued  upon,  and  there  was  neither  allegation  nor  proof  that  the 
said  charges  were  reasonable,  and  there  was  no  exception  to  the  plead- 
ing or  objection  to  the  proof  on  this  ground,  the  court  did  not  err  in 
submitting  the  case  as  it  was  made  by  the  pleading  and  proof,  and 
omitting  any  question  as  to  the  reasonableness  of  said  items.     Id^ 

Bankruptcy. 

1.  A  merchant  in  failing  circumstances  sold  his  stock  of  merchandise  and 
applied  the  proceeds  to  the  payment  of  two  debts  for  which  his  brothers 
were  sureties,  one  of  the  debts  evidenced  by  note  would  not  have  been 
due  for  nearly  a  \Tear;  the  holder  of  this  note  was  not  a  resident  of 
the  same  county  with  the  merchant,  but  he  sent  the  note  for  collec- 
tion to  a  bank  which  was  doing  business  in  said  county,  said  bank 
being  the  regular  correspondent  at  that  place  of  said  creditor;  the 
note  was  paid  to  the  bank  by  one  of  the  sureties  on  the  note.  The 
owner  of  the  note  did  not  know  of  the  insolvency  of  the  merchant, 
but  the  officials  of  the  bank  did.  Held,  the  attempted  preference  was 
unlawful,  and  notice  to  the  bank  of  the  insolvency  of  the  merchant 
was  notice  to  the  owner  of  the  note.     Hooker,  Trustee,  v.  Blount,  162. 
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Bastard. 

As  a  relative  or  dependent.     See  Benefit  Insurance,  1,  2. 

Benefit  Insurance. 

1.  The  constitution  of  the  Ancient  Order  of  United  Workmen  contained  the 

following  provision:  "Each  member  shall  designate  the  person  or 
persons  to  whom  the  beneficiary  fund  due  at  his  death  shall  be  paid, 
who  shall,  in  every  instance,  be  one  or  more  members  of  his  family, 
or  some  one  related  to  him  by  blood,  or  who  shall  be  dependent  upon 
him."  Held,  it  was  lawful  and  proper  for  a  member  of  said  order, 
under  the  foregoing  provision,  to  designate  an  ill^itimate  daughter 
as  one  of  the  beneficiaries,  both  because  she  was  related  to  him  by 
blood  and  because,  under  the  evidence  in  this  case,  she  was  dependent 
on  him.     Stahl  v.  Grand  Lodge  A,  O.  U,  W.,  203. 

2.  The  case  of  West  v.  A.  O.  U.  W.  of  Texas    (14  Texas  Civ.  App.,  471), 

is  distinguishable  from  this  case  in  that,  in  the  above  case,  the  woman 
made  a  contract  of  concubinage  to  get  the  insurance  money,  while 
in  this  case  the  child  was  innocent.     Id, 

3.  The  constitution  of  a  benefit  insurance  society   (Woodmen  of  the  World) 

provided  that  the  beneficiaries  of  insurance  certificates  of  its  mem- 
bers should  be  "his  wife,  children,  adopted  children,  parents,  brothers, 
sisters  or  other  blood  relatives,'*  etc.,  and  that  on  the  death  of  the 
member  after  the  death  of  the  beneficiary  named  and  without  the  des- 
ignation of  a  new  beneficiary,  the  benefit  should  be  payable  to  the 
member's  next  living  relation  in  the  order  named  in  this  section."  The 
wife,  who  was  named  as  beneficiary,  having  died,  the  member  married 
again,  died  without  designating  a  new  beneficiary,  and  left  surviving 
him  such  last  wife,  their  child,  and  children  of  the  preceding  and  of 
a  third  earlier  marriage.  Held,  that  the  surviving  widow,  as  the  first 
relative  in  the  order  named  in  the  constitution,  was  entitled  to  the 
benefit  to  the  exclusion  of  all  the  children.     Harris  v.  Harris,  162. 

Bill  of  Exceptions. 

Must  show  objections  made  to  evidence.     See  Practice  on  Appeal,  S. 

1.  Objections  to  the  admission  of  evidence  can  not  be  considered  on  appeal 

where  the  bills  of  exception  were  not  presented  and  signed  within  ten 
days  from  the  trial.     Western  V.  Tel,  Co.  v,  Rowe,  84. 

2.  Where  a  bill  of  exception  fails  to  disclose  what  the  answer  of  a  witness 

would  have  been  to  certain  questions,  an  assignment  of  error  based 
on  the  exclusion  of  such  answers  can  not  be  considered.  Chicago,  R, 
I.  d  P.  Ry.  Co.  V.  Birk,  615. 

3.  When  a  bill  of  exception  to  the  exclusion  of  testimony  does  not  show  what 

the  testimony  would  have  been,  the  ruling  of  the  court  can  not  be  con- 
sidered.    St.  Louis,  7.   M.   cf   8.  Ry.   Co.  v.   Ounter,   480. 

4.  A  bill  of  exception  which  complains  of  the  ruling  of  the  court  in  per- 

mitting plaintiff's  counf%el  to  ask  leading  questions  of  his  witness,  but 
which  points  out  no  particular  question,  can  not  be  considered.  In 
the  matter  of  leading  questions  considerable  discretion  is  vested  in  the 
court.     Id. 

5.  On  the   issue  of  market   value  the   defendant   offered   in   evidence  plain- 

tiff's deed  to  the  property  involved;  the  bill  of  exception  to  the  ex- 
clusion of  this  evidence  failed  to  disclose  the  date  of  the  deed.  Held, 
if  such  evidence  was  competent,  no  error  was  shown.  Cane  Belt  R.  Co, 
V.   Turner,  42. 

Bonndaries. 

In  conveyance  of  land.     See  Deed,  9-16. 
1.  A  call  in  a  deed  for  course  and  distance  is  not  necessarily  controlled  by 
an  incidental  or  passing  call  for  the  comer  of  another  survey.    Bridge- 
port Coal  Co.  V.  Wise  County  Coal  Co.,  309. 
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Breach  of  Promiie  of  Xaniage. 

Renewal  of  promise.     See  Limitaiion,  11, 
1.  Bvidence  considered,  and  held  sufficient  to  siipport  a  verdict  against  the 
defendant  in  a  breach  of  promise  suit.     It  is  the  peculiar  proYinoe  of 
the  trial  court  to  pass  on  the  credibility  of  witnesses.     Cain  v.  Corley, 
224. 

Brief  f. 

1.  The  brief  of  appellant  will  not  be  considered  when  no  attention  is  paid 

to  the  prescribed  rules  in  its  preparation  and  the  errors  assigned  are 
not  presented  in  such  a  way  as  to  enable  the  Appellate  Court  to  pass 
on  them  intelligently.     Lotory  v.  Haynea,  431. 

2.  The  transcript  was  filed  in  the  court  March  26,  1906;  counsel  for  appel- 

lees agreed  that  appellants  might  have  until  fall  to  file  their  briefs; 
the  briefs  were  fil^  November  6;  appellees  filed  their  briefs  November 
8,  and  on  same  day  appellants  filed  a  supplemental  brief  presenting 
additional  assignments  of  error.  Held,  the  motion  of  appellees  to  strike 
out  the  supplemental  brief  should  be  sustained  in  the  absence  of  a 
sufficient  excuse  for  not  embracing  said  assignments  in  the  original 
briefs.     Oroeaheck  C.  0.  d  C.  Co.  v.  Oliver,  304. 

3.  Where  the  assignments  of  error  are  not  copied  into  the  brief  the  Appel- 

late Court  is  not  required  to  consider  the  questions  presented  thereby. 
Faison  v.  Meyenberg,  553. 

4.  Where  three  assignments  of  error  complained  of  three  different  portions 

of  the  charge,  all  relating  to  the  same  subject,  and  each  assignment 
alleged  in  general  terms  that  the  court  erred  in  giving  the  partictdar 
portion  of  the  charge  therein  complained  of,  it  is  not  permissible  to 
group  said  assignments  and  claim  by  a  proposition  thereunder  that 
said  charges  gave  undue  prominence  to  the  issue  to  which  they  re- 
ferred and  that  they  were  contradictory  of  each  other.  To  support 
such  a  proposition  there  should  have  been  a  separate  and  distinct 
assignment  to  that  effect.  Reeves  v.  Galveston,  H.  d  8.  A.  Ry.  Co., 
352. 

5.  Where  assignments  of  error  complain  of  the  admission  and  exclusion  of 

evidence,  but  the  brief  fails  to  disclose  what  objection  was  made  to 
the  evidence,  the  assignments  will  be  overruled.  And  so  of  assign- 
ments which  complain  of  the  giving  and  refusing  charges  when  the 
brief  fails  to  point  out  the  objections.  Missouri,  K,  d  T,  Ry.  Co.  v. 
Matlook,  565. 

6.  When  no  "statement"  from  the  record  is  subjoined  to  explain  or  support 

a  proposition  or  assignment  of  error,  as  required  by  Rule  31,  for  the 
Courts  of  Civil  Appeals,  the  assignment  will  be  disregarded,  especially 
when,  as  under  the  present  law,  the  statement  of  facts  consists  of  a 
voluminous  stenographer's  report  of  the  trial.*    Poland  v.  Porter,  334. 

7.  When  neither  the  assignment  of  error,  nor  the  proposition  under  it  dis- 

tinctly specifies  any  error,  as  required  by  article  1018,  Rev.  Stats,  of 
1870,  and  Rule  30  of  the  Court  of  Civil  Appeals,  such  assignment  will 
not  be  considered.    Id. 

8.  When  an  assignment  of  error  is  not  copied  in  the  brief,  as  required  by 

Rule  29,  it  must  be  regarded  as  abandoned,  and  will  not  be  consid- 
ered.    Id. 

9.  Where  there  is  no  statement  from  the  record  subjoined  to  the  assignments 

of  error  or  the  propositions  thereunder  in  the  briefs,  the  Appellate 
Courts  are  relieved  from  the  duty  of  passing  on  the  assignments. 
Moore  v.   Woodson,  503. 

10.  When  appellant's  brief  does  not  contain  a  sufficient  "statement"  to  enable 

the  Appellate  Court  to  pass  upon  an  assignment  of  error,  the  assign- 
ment can  not  be  considered.     Duerler  Mfg.  Co.  v.  Eichom,  638. 

11.  When  assignments  of  error  and  the  propositions  thereunder  are  not  fol- 

lowed by  a  sufficient  statement  from  the  record,  the  assignments  will 
not  be  considered.     American  Surety  Co.  v.  Lyons,  160. 

12.  It  is  not  a  compliance  with  the  rules  to  make  no  statement  in  the  brief 
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of  the  evidence  in  support  of  a  proposition,  except  a  reference  to  dif- 
ferent parts  of  the  record.     Cartiale  v.  Oihha,  189. 

Burden  of  Proof. 

To  show  deed  to  be  intended  as  mortgage.     See  Deed,  6. 

That  death  was  by  suicide.    See  Insurance,  Life,  2. 

To  show  contributory  negligence.     See  Negligence,  S,'  H. 

Of  purchase  in  good  faith.     See  Negotiable  Instrument^  S. 

As  to  matters  determined  by  judgment.     See  Rea  Adjudicata,  4- 

To  show  forfeiture  of  purchase.     See  School  Land,  2. 

Presumption  as  to  community  property.    See  Wife'e  Separate  Property,  1, 

1.  In  cases  in  which  evidence  is  introduced  upon  the  issues  pro  and  con  by 

the  respective  parties  there  is  no  occasion  for  an  instruction  upon 
the  burden  of  proof;  the  question  then  is  merely  one  of  preponderance 
of  the  evidence.     J^alker  v.  Dickey,   111. 

2.  The  burden  of  proof  does  not  shift  from  the  plaintiff  to  the  defendant, 

but  always  remains  with  plaintiff,  and  when  the  plaintiff  has  made 
out  his  case  it  devolves  upon  the  defendant  to  rebut  such  case,  but 
this  burden  does  not  go  to  the  extent  of  requiring  the  defendant  to 
establish  a  rebuttal  by  a  preponderance  of  evidence.  St,  Louie  d  8, 
F.  Ry.  Co,  V,  Hooser,  229. 

Carriers  of  Freight. 

Negligent  delay  of  cattle.     See  Instructions  to  Juries,  13. 
Equipment  with  automatic  couplers.     See  Removal  of  CoMses,  1,  2. 

1.  Articles  4497-4500,  Revised  Statutes,  providing  penalties  for  failure  of 

a  railway  company  to  furnish  cars  upon  demand,  are  void  as  applied 
to  interstate  commerce,  being  an  attempted  regulation  thereof  by  the 
State.     Houston  d  T.  C.  R.  Co.  v,  Mayes,  621. 

2.  In  the  absence  of  evidence  tending  to  show  that  a  shipper  knew  that 

there  was  a  difference  in  the  freight  rate  on  "immigrants'  outfits" 
and  other  freight,  and  that  he  fraudulently  procured  his  goods,  to 
be  shipped  as  an  "immigrant  outfit''  to  secure  the  reduced  rate  and 
free  transportation  for  himself,  the  exclusion  of  evidence  as  to  what 
constituted  "immigrants'  outfits"  was  harmless.  Missouri,  K.  d  T, 
Ry.  Co.  V.  Schroeder,  47. 

3.  The  loss  sustained  by  a  shipper  of  cattle  by  reason  of  delay  in  trans- 

portation and  decline  in  the  price  of  cattle  is  not  included  in  a  stipu- 
lation in  the  shipping  contract  for  notice  in  writing  of  loss  or  injury 
to  the  stock.    Southern  Kan,  Ry.  Co.  v.  Curtis  Bros,  d  Davidson,  477. 

4.  A  clause  in  a  shipping  contract  arbitrarily  fixing  the  amount  of  damages 

which  the  shipper  might  recover,  is  void  as  against  public  policy. 
And  so  of  a  clause  relieving  the  carrier  from  damages  resulting  from 
certain  named  risks  and  from  "any  and  all  other  causes  whatever." 
Pecos  d  N.  T,  Ry.  Co.  v.  Hughes,  135. 

5.  When  a  carrier  deviates  a  shipment  from  the  route  designated  by  the 

shipper  it  thereby  deprives  itself  of  the  exemptions  contained  in  the 
shipping  contract.     Id. 

6.  A  contract   far  shipment  of  live  stock  within  the  State  which  requires 

the  shipper,  as  a  condition  of  his  right  to  recover,  to  give  written 
notice  to  an  agent  of  the  carrier  of  his  claim  for  damages  within  a 
time  limited,  is  not  unreasonable  nor  invalid  where  the  limitation 
of  time  for  giving  notice  is  not  less  than  ninety  days  (Rev.  Stats., 
art.  3379),  and  the  agent  to  whom  it  may  be  given  is  known  to  or 
easily  ascertainable  by  the  shipper.    Houston  d  T.  C.  R,  Co.  v.  Mayes,  31. 

7.  Upon  a  shipment  over  connecting  lines  of  railway  the  defendant,  receiv- 

ing it  from  the  initial  carrier  and  execiiting  a  new  written  contract 
for  transportation  over  its  own  line,  limiting  its  liability  to  damages 
occurring  thereon,  and  providing  for  notice  to  it  of  any  claim  there- 
for, has  not  thereby  adopted  or  recognized  the  contract  of  the  initial 
carrier    (Rev.  Stats.,  331a,  331b),   and  notice  of  the  claim  given  to 
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such  initial  carrier  is  not  a  compliance  with  the  contract  for,  notice 
to  such  defendant.     Id, 

8.  A  railway  company  which  beds  the  cars  for  transportation  of  live  stock 

must  do  so  with  due  care,  whether  bound  by  its  contract  to  furnish 
such   bedding  or  not.     Id. 

9.  It  was  error  to  submit  delay  in  transportation  by  a  carrier  as  a  ground 

for  recovery  against  it  where  the  contract  limited  its  liability  to  dam- 
ages caused  on  its  own  line  and  there  was  no  evidence  of  delay 
thereon.     Id. 

10.  Where  cattle  to  be  transported  over  several  lines  of  road  were  carried 

under  a  contract  limiting  the  liability  of  each  carrier  to  the  damage 
done  on  its  own  line,  and  the  evidence  showed  that  some  of  the  dam- 
age to  the  cattle  did  not  occur  on  defendant's  line,  it  was  error  to 
charge  the  jury  that  it  was  the  duty  of  the  defendant  to  use  ordinary 
care  and  diligence  in  handling  and  transporting  said  cattle  from  the 
point  of  shipment  to  destination.  8t.  Louis  d  8.  F.  Ry.  Co.  v.  Stokes, 
220. 

11.  For  the  purpose  of  proving  a  verbal  contract  for  a  through  interstate 

shipment  of  cattle  the  plaintiffs  proved,  in  substance,  that  a  third 
party,  who  was  also  shipping  cattle  at  the  same  time,  saw  defendant's 
agent  for  the  purpose  of  ordering  cars  for  the  plaintiffs  on  a  certain 
date;  he  told  the  agent  that  the  plaintiffs  wanted  to  ship  to  East 
St.  Louis;  the  agent  told  him  the  cars  would  be  ready;  nothing  was 
said  as  to  freight  rates;  the  cars  were  furnished,  and  after  the  cattle 
were  loaded  plaintiffs  signed  a  written  contract  for  the  shipment  lim- 
iting the  liability  of  the  defendant  to  its  own  road;  plaintiffs  did 
not  read  the  contract,  but  thought  it  was  the  custom  of  defendant 
to  ship  through  to  destination;  they  had  had  experience  in  the  ship- 
ment of  cattle  and  knew  that  a  contract  was  to  be  signed.  Held,  in- 
sufficient to  prove  a  contract  for  a  through  shipment,  and  defendant 
was  liable  only  for  damages  occurring  on  its  own  line.  Houston  d 
T.   C.  R.   Co.  V.  Smith,  299. 

12.  It  is  the  duty  of  a  railroad  company  transporting  cattle  to  provide  suit- 

able pens  for  the  delivery  of  such  freight,  whether  the  delivery  is 
made  to  a  consignee  or  to  a  connecting  carrier,  and  for  a  failure  to 
do  so,  in  case  of  consequent  injury,  it  is  liable  to  the  owner.  It  can 
not  shift  the  liability  by  showing  that  the  defective  pens  used  were 
owned  and  provided  by  another  company,  a  stranger  to  the  ccMitract 
of  shipment.     Texas  d  P.  Ry.  Co.  v.  Felker,  420. 

13.  In  a  suit  for  damage  to  a  shipment  of  cattle,  where  the  evidence  showed 

that  it  was  the  general  custom  of  the  carrier  to  deliver  cattle  shipped 
to  Ft.  Worth,  as  the  cattle  in  controversy  were,  at  the  Ft.  W'orth 
Stockyards,  it  was  not  error  for  the  court  to  charge  the  jury  that 
it  was  the  duty  of  the  carrier  to  deliver  said  cattle  at  said  place. 
Texas  d  P.  Ry.  Co.  v.  Coggin  d  Dunaway,  423. 

14.  Cold  weather  in  the  month  of  December  at  Ft.  Worth,  Texas,  is  not  such 

an  act  of  God  as  will  excuse  a  railroad  company  from  liability  for 
damage  to  cattle  in  transportation  negligently  exposed  to  the  weather 
at  said  place.     Id. 

15.  When,   by  the  terms   of   a  shipping  contract,   freight  is   to  be  delivered 

at  a  certain  city,  testimony  is  admissible  of  an  agreement  on  the  part 
of  the  carrier  at  the  time  the  contract  was  executed  to  deliver  such 
freight  at  a  certain  place  in  said  city.     Id. 

16.  At  common   law  a  common  carrier  is  liable  as  an  insurer  of  goods  in- 

trusted to  him  for  transportation,  unless  such  loss  was  caused  by  the 
aet  of  (Jod,  the  public  enemy,  inherent  defects  in  the  goods,  or  neg- 
ligence on  the  part  of  the  owner.  When  it  is  shown  that  the  goods 
were  delivered  to  the  carrier  and  were  destroyed  while  in  his  possesr- 
sion,  a  prima  facie  case  is  made,  which  can  only  be  rebutted  by  the 
carrier's  proving  that  the  destruction  of  the  goods  was  due  to  one  of 
said  causes  without  any  negligence  of  the  carrier  proximately  con- 
tributing thereto.     Fentiman  v.  Atchison,  T.  d  S.  F.  Ry.   Co.,  455. 
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17.  Whether  or  not  a  prima  facie  case  made  by  the  plaintiff  is  overcome  by 

the  rebutting  evidence  of  the  carrier,  however  strong,  is  a  question 
of  fact  which  can  be  withheld  from  the  jury  only  when  the  evidence 
in  rebuttal  is  so  overwhelming  as  to  leave  no  room  for  a  reasonable 
doubt  in  the  mind  of  every  man  of  ordinary  intelligence.     Id. 

18.  It  is  the  rule  in  this  State  that  the  negligent  delay  of  a  carrier  in  the 

transportation  of  goods  can  not  be  regarded  as  the  proximate'  cause 
of  an  ultimate  loss  by  act  of  God,  although  had  the  goods  been  trans- 
ported with   reasonable  diligence  they  would  not  have  been  lost.     Id. 

19.  In  a  suit  against  a  railroad  company  for  the  value  of  goods  destroyed 

by  flood  while  in  the  possession  of  the  company,  the  defendant  plead 
act  of  God,  and  the  plaintiff  replied  that  defendant  had  ample  notice 
of  the  approach  of  the  flood,  and  was  negligent  in  not  removing  the 
goods  to  a  place  of  safety.  Evidence  considered,  and  held  to  require 
a  submission  to  the  jury  of  the  issue  of  negligence  vel  non  on  the 
part  of  the  defendant  company.     Id, 

20.  In  a  suit  by  one  carrier  against  another  for  the  value  of  cotton  burned 

in  transit,  evidence  considered,  and  held  to  make  a  prima  facie  case 
of  negligence  against  the  defendant.  Cane  Belt  Ry.  Co.  v.  Missouri, 
K.  d  T.  Ry.  Co.,  221. 

21.  In  a  suit  against  a  railroad  company  for  the  value  of  six  cases  of  shoes 

which  plaintiffs  alleged  they  delivered  to  defendant  for  transporta- 
tion from  B.  to  H.,  and  which  were  never  delivered  or  accounted  for 
by  defendant,  the  defendant  answered  by  general  denial,  and  by  special 
plea  under  oath  in  which  it  admitted  issuing  a  bill  of  lading  for  55 
cases  of  shoes,  but  averred  that  in  fact  only  49  cases  were  delivered 
to  it  by  plaintiffs,  and  the  issuance  of  the  bill  of  lading  for  55  cases 
was  induced  by  the  fraud  of  the  plaintiffs.  Held,  that  by  virtue  of 
the  general  denial  evidence  was  admissible  that  the  bill  of  lading 
was  issued  for  55  instead  of  49  cases  of  shoes  through  mistake  of 
defendant's  agent,  and  that  it  never  received  55  cases  from  plaintiffs. 
Cohen   Bros.   v.   Missouri,   K.   d   T.   Ry.    Co.,   381. 

22.  A  bill  of  lading  is  twofold  in  character;  it  is  a  receipt  for  the  goods  and 

it  is  a  contract  to  carry  and  deliver  the  same.  In  its  character  of 
receipt  it  may  be  contradicted  like  any  other  receipt.     Id. 

Carriers  of  Passengers. 

Accommodations  on  freight  trains.     See  Negligence,  33,  34- 
1.  In  a  suit  for  personal  injuries  received  while  boarding  a  train,  plaintiff 
-  alleged  that  "before  he  could  ascend  the  steps  and  enter  the  car  the 
engineer  was  signaled  to  go  ahead,  and  the  train   started  before  he 
was  able  to  get  on'  said  car  with   his   valises."     Held,   as  against  a 
general   demurrer,   the   allegation    should   be   construed   to   mean   that 
the  plaintiff  was  ascending  the  steps  of  the  car  at  the  time  it  started, 
and  not  that  the  car  was  in  motion  when  he  started  to  get  on,  and 
hence   contributory   negligence,   as   a   matter   of   law,   did   not   appear 
from  the  face  of  the  petition.     Qalveston,  H.  d  8.  A.  Ry.  Co.  v.  Fink, 
544. 
'2.  Charge  upon  the  duty  of  railroads  to  piassengers  boarding  their  trains 
considered,  and  held  not  reversible  error.     Id. 

3.  Where  plaintiff  alleged  that  he  had  purchased  a  ticket  before  boarding 

defendant's  train,  or  that  he  intended  to  pay  fare,  and  did  pay  the 
same  after  boarding  the  train,  it  was  sufficient  to  establish  the  rela- 
tion of  passenger  and  carrier.     Id. 

4.  Evidence  that  plaintiff  applied  and  paid  for  a  round-trip  ticket  over  sev- 

eral connecting  lines  from  Paris,  Texas,  to  Marietta,  Georgia,  and 
return,  and  was  given,  as  such  ticket,  a  contract,  which  she  signed, 
for  transportation  over  defendant's  road  from  Paris  to  Shreveport, 
La.,  with  an  order  on  a  connecting  road  there  for  a  ticket  for  the 
rest  of  tlie  journey,  which  she  supposed  to  be  the  through  round- 
trip  ticket,  but  on  which  she  was  refused  transportation  by  connecting 
lines  beyond  Shreveport,  was  sufficient  to  show  a  contract  by  defendant 
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to  deliver  the  sort  of  ticket  called  for.  Plaintiff  was  entitled  to 
sume  that  what  was  given  her,  and  signed,  was  such  ticket,  and  not  a 
mere  order  for  one,  and  was  not  bound  hj  the  written  contract  signed 
by  her  in  ignorance.  TexiU  d  P.  Ry,  Co.  v.  Wynn^  20. 
6.  Discomfort,  exposure,  inconvenience  and  sickness,  caused  to  a  passenger 
through  being  refused  transportation,  were  proximate  results  of  giv— 
ing  her  a  ticket  not  such  as  defendant  had  agreed  to  sell  her,  and 
damages   therefor  were   reooverable.     Id. 

6.  The  relation  of  carrier  and  passenger  does  not  cease  to  exist  until  the 

train  is  stopped  at  the  passenger's  destination  a  length  of  time  rea- 
sonably sufficient  to  enable  the  passenger  to  alight  with  safety.  Hou»- 
loM  do  T,  O.  R,  Co,  V.  Boston,  95. 

7.  It  is  a  well  established  principle  of  law  that,  when  a  passenger  train  has 

stopped  for  a  reasonable  length  of  time  at  a  passenger's  destination, 
and  notice  has  been  given  such  passenger,  and  a  reasonable  oppor- 
tunity afforded  him  of  leaving  the  train,  the  relation  of  carrier  and 
passenger  is  thereby  terminated,  and  thereafter  the  carrier  only  owes 
him  the  duty  of  ordinary  care.     Id. 

8.  Where  the  evidence  showed  that  the  plaintiff,  upon  arrival  of  the  train 

at  his  destination,  attempted  to  leave  the  train  by  the  door  through 
which  he  had  entered,  and,  finding  it  locked,  turned  about  and  made 
his  exit  through  the  other  door,  thereby  being  delayed  in  alighting, 
whether  or  not  plaintiff  was  guilty  of  negligence  was  a  question  of 
fact,  and  was  properly  submitted  to  the  jury.     Id. 

9.  By  the  Act  of  the  Twenty-second  Legislature,  I^ws  1891,  page  44,  rail- 

road companies  doing  business  in  this  State  as  common  carriers  of 
passengers  for  hire  must  provide  separate  coaches,  whether  the  par- 
ticular train  is  actually  carrying  both  white  and  negro  passengers  at 
the  time  or  not.  Each  separate  coach  or  compartment  must  bear  in 
some  conspicuous  place  appropriate  words,  in  plain  letters,  indicating 
the  race  for  which  it  is  set  apart.  This  statute  is  not  repugnant  to 
the  federal  organic  law.    Southern  Kansas  Ry.  Co.  of  T.  v.  State,  218. 

10.  In  a  suit  by  a  husband  for  injuries  resulting  to  his  wife  from  traveling 

in  a  cold  and  uncomfortable  coach,  it  not  appearing  that  the  wife 
knew  or  was  informed  by  any  one  that  a  sleeper,  which  was  warm, 
was  attached  to  the  train,  the  wife  was  not  guilty  of  contributory 
negligence  in  remaining  in  the  cold  coach.  She  was  forbidden  by  law 
to  occupy  the  negro  coach,  and  not  expected  to  occupy  the  smoking 
car,  although  they  were  both  warm  and  comfortable.  Texas  d  N.  O. 
R.  Co.  V.  Harrington^  386. 

11.  It  appearing  from  the  undisputed  evidence  that  it  was  about  dark  when 

defendant's  passengers  were  required  to  transfer  from  one  train  to 
another  around  a  wreck;  that  plaintiff's  wife  had  no  means  of  know- 
ing in  advance  that  the  walking  was  muddy,  or  that  the  defendant 
had  failed  to  provide  dry  means  of  transfer,  the  court  correctly  re- 
fused to  charge,  as  requested  by  defendant,  that  if  the  plaintiff,  by 
the  exercise  of  care,  could  have  learned  of  the  condition  of  the  ground 
before  she  made  the  transfer,  then  she  could  not  recover  for  any  of 
its  consequences.     Id. 

12.  It  is  the  duty  of  railroad  companies  to  use  due  care  to  furnish  oppor- 

tunity to  purchase  food  when  its  passengers  are  delayed  by  a  wreck, 
especially  if  due  to  the  company's  fault;  and  in  doing  this  they  must 
consider  the  sex,  age,  physical  condition  and  actual  environments  of 
each  passenger.  Reasonable  provision  for  men  alone,  and  others  in 
average  physical  condition,  would  not  be  sufficient.  It  is  otherwise 
as  to  regular  meals.    Id. 

13.  It  is  the  duty  of  railroad  companies  to  carry  their  passengers  promptly. 

Id. 

14.  The  degree  of  care  required  of  a  railway  company  in  the  transportation 

of  passengers  is  not  affected  by  the  character  of  the  train  upon  which 
the  passenger  is  carried,  though  the  liability  of  the  carrier  for  injury 
to   a   passenger  would   not   extend  to  the   increased   risks  necessarily 
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incident  to  riding  upon  a  freight  train  properly  equipped  and  handled, 
such  increased  risk  being  assumed  by  the  passenger  when  he  selects 
that  mode  of  travel.     Missouri,  K.  do  T,  Ry.  Co.  v.  Schroeder,  47. 

15.  A  regulation  forbidding  the  carriage  of  passengers  on  freight  trains  will 

not  preclude  recovery  for  personal  injuries  by  one  so  riding,  where 
it  is  shown  that  he  was  ignorant  of  the  rulCi  was  riding  with  the 
conductor's  consent,  and  that  the  rule  was  habitually  disregarded  and 
no  reasonable  effort  made  to  enforce  it.  8t.  Louis  8.  W.  Ry,  Co.  v. 
Morgan,   155. 

16.  The  act  of  a  passenger  in  riding  in  the  cupola  of  a  caboose,  though  such 

place  was  more  dangerous  than  his  proper  place  in  the  car,  will  not 
prevent  a  recovery  where  the  position  is  not  one  of  obvious  danger,  and 
is  such  as  a  man  of  ordinary  prudence  might  have  occupied,  these  being 
questions   of   fact   for  the   juiy.     Id, 

17.  A   charge  submitting  the  issue  of   plaintiffs'   contributory  negligence   in 

riding  in  the  cupola  of  a  caboose  as  being  dependent  on  whether  a 
man  of  ordinary  care  would  have  done  so,  and  one  denying  recovery 
if  the  place  was  one  of  obvious  danger  referred  to  different  questions 
and  were  not  in  conflict;  nor  were  charges  conflicting  which  merely 
exhibited  respectively  the  affirmative  and  negative  side  of  the  same 
state  of  facts.    Id, 

18.  Evidence  considered,  and  held  to  support  a  finding  of  due  care  by  plain- 

tiff and  of  negligence  on  the  part  of  defendant  in  failing  to  warn  him 
against  danger,  in  a  case  where  one  in  charge  of  cattle  during  trans- 
portation, and  carried  in  a  caboose  attached  to  the  train  and  unpro- 
vided with  a  closet,  was  injured  in  attempting  to  go  out  at  night  to 
attend  to  a  call  of  nature  when  the  train  was  stopped  with  the 
caboose  standing  upon  a  trestle.  International  d  O,  N,  R,  Co.  v.  Cruse- 
turner,  182. 

19.  The  omission  to  give  warning  of  danger  to  a  passenger  where  circum- 

stances demand  such  care  is  none  the  less  negligent  because  it  was 
not  customary  to  give  such  warning.     Id. 

20.  Having   charged   at   request  of  defendant  that   one  traveling  by  freight 

train  assumes  the  risks  and  inconveniences  incident  to  its  operatioh 
in  a  proper  manner,  it  was  correct  to  give  also  an  instruction  re- 
quested by  defendant  that  these  included  only  dangers  which  exist  not- 
withstanding the  exercise  by  defendant  of  the  degree  of  care  owing  to 
a  passenger.     Id, 

21.  In  a  suit  for  the  value  of  hand-painted  chinaware  shipped  as  baggage 

and  damaged  in  transportation,  it  appearing  from  the  evidence  that 
said  chinaware  had  no  market  value,  and  that  it  could  not  be  re- 
placed or  repaired,  the  measure  of  damage  is  the  actual  loss  in  money 
sustained  by  the  owner  by  reason  of  his  being  deprived  of  the  value 
of  the  same,  and  not  any  fanciful  price,  because  of  sentiment 
or  association.  The  loss  of  the  property  to  the  owner,  and  not  its 
reasonable  value,  is  the  proper  measure  of  damage.  8t.  Louis,  I.  M. 
d  8,  Ry,  Co,  V,  Qreen,  13. 

22.  A  box  containing  chinaware  was  marked  "glass"  and  checked  as  personal 

baggage;  whether  or  not  appellant's  agent  saw  the  word  "glass"  on 
the  box,  and  whether  or  not  this  word  and  the  character  of  the  box 
were  suJfficient  to  put  an  ordinarily  prudent  person  upon  notice  of  the 
character  of  the  contents  and  that  the  box  was  not  baggage  proper 
were  questions  of  fact  for  the  jury,  and  a  peremptory  instruction  for 
the  defendant  was  properly  refused.  If  the  defendant  accepted  the 
box  charged  with  notice  that  it  was  not  baggage,  it  would  be  liable. 
Id, 

23.  A   box   containing  chinaware   was   checked  as   personal   baggage   from  a 

station  in  Kentucky  to  Ft.  Worth,  Texas;  it  was  to  be  transported 
over  three  lines  of  railroad;  appellant  was  the  second  or  intermediate 
road;  the  box  was  in  good  condition  when  delivered  to  the  initial 
carrier,  and  when  received  by  the  final  carrier  was  in  "general  bad 
Vol.  XLIV.  Civil— 42. 
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order,"  judging  from  external  appearances.  Held,  that  the  presump- 
tion that  the  damage  occurred  on  the  line  of  the  final  carrier  would 
not  ohtain.  The  case  of  Ry.  v.  Edloff,  89  Texas,  458,  is  not  analogous; 
in  that  case  the  carrier  had  the  opportunity  to  inspect  the  goods  and 
ascertain  the  extent  of  the  damage,  and  n^lected  to  do  so;  in  this 
case  the  final  carrier  could  not  inspect  and  determine  the  extent  to 
which  the   china   was   damaged   when   received   by   it.      Id. 

Cases  Distinguished,  Pollowed,  etc. 

1.  Houston  A  T.  C.  Ry.  CJo.  v.  Bird  (48  S.  W.  Rep.,  756),  followed.     Texar- 

kana  &  Ft.  S.  Ry.  Co.  v.  Toliver  (84  S.  W.  Rep.,  377),  and  Inter- 
national A  G.  N.  Ry.  Co.  v.  Edwards  (91  S.  W.  Rep.,  641),  distin- 
guished.    8t.  Louis  8.  W.  Ry.  Co.  v.  Acker,  560. 

2.  West    V.    Ancient    O.    U.    \V.,    14    Texas    Civ.    App.,    471,    distinguished. 

Stahl  V.  Grand  Lodge  A.  0.  U.  W.,  203. 

3.  Gulf,    C.    &    S.    F.    Ry.    Co.    v.    Edloff,    89    Texas,    458,    distinguished. 

8t.  Louis,  /.  M.  Raihcay  Co.  v.  Oreen,  13. 

4.  Texas    &    P.    Ry.    Co.    v.    heggett,    12    Texas    Court    Rep.,    919,    followed. 

Texas  d  P.  Ry.  Co.  v.  Leggett,  296. 

5.  Delaware   Ins.   Co.   v.   Monger   &,  Henry,   74   S.   W.   Rep.,   792,   followed. 

Monger  d  Henry  v.  Queen  Ins.  Co.,  629. 

6.  Dunlap   v.    Sutherlyn,    63    Texas,    38,    distinguished.      Houston,   E.   d   W. 

T.  Ry.  Co.  V.  Skeeter  Bros.y  105. 

7.  HoHoway  v.  Blum,  60  Texas,  616,  distinguished.     Key  v.  Fouls,  424. 

8.  Faires   v.    Cockerell,   88    Texas,   428,   distinguished.      Hooker,    Trustee,    v. 

Blount,  162. 

9.  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Shifiet,  98  Texas,  331,  distinguished. 

Houston,  E.  d  W.  T.  Ry.  Co.  v.  Adams,  288. 
10.  Byers  v.  Wallace,  87  Texas,  509,  discussed.     Gorham  v.  Settegast,  254. 

Cattle. 

Transportation  of.     See  Carriers  of  Freight,  6-15. 
Unlawfully  at  large.     See  Stock  Law,  1,  2. 

Challenge. 

Of  juror  for  cause.     See  Jury,  2.. 

Charter. 

Provision  held  self  executing.     See  Cities,  3. 

Cities. 

Enjoining  criminal   prosecution  by.     See  Injunction,  1-Jf. 
Title  to  street  by  public  use.     See  Prescription,  1. 

1.  The  constitutional  provision  authorizing  counties  or  subdivisions  thereof 

to  prohibit,  by  popular  vote,  cattle  from  running  at  large  (Const., 
art.  16,  sec.  23)  does  not  prevent  the  council  of  an  incorporated  city 
from  enacting  a  similar  prohibition  by  ordinance  not  submitted  to 
such  vote.     Thompson  v.   City  of  Broumwood,  623. 

2.  Live  stock  exempt  by  law  from  execution  may  be  made  liable  for  im- 

pounding fees  imposed  by  a  city  ordinance  when  taken  running  at 
large  within  the  city  limits.     Id. 

3.  The  provision  of  a  city  charter  conferring  upon  its  council  the  authority 

''to  appoint  watchmen  and  policemen  and  prescribe  their  duties  and 
powers  and  compensation,"  is  self-executing,  and  requires  no  reso- 
lution or  ordinance  to  make  it  effective.    City  of  Paris  v.  Cabiness,  587. 

4.  Irregularities   in  the  appointment  of  a  policeman  can  not  be  taken  ad- 

vantage of  by  the  city  in  a  suit  by  such  policeman  for  his  salary, 
especially  after  he  had  been  recognized  in  every  respect  as  such  officer 
by  the  city  council.     Id. 

5.  A  stipulation  by  a  city  council,  at  the  time  of  his  appointment,  for  the 

right  to  dismiss  a  policeman  at  any  time,  with  or  without  cause,  is 
contrary  to  public  policy,  and  void.     Id. 
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6.  In  the  absence  of  any  other  provision  by  law  or  ordinance,  the  appointr- 

ment  of  a  policeman  by  a  city  council  will  be  held  to  be  for  the 
constitutional  term  of  two  years.     Id. 

7.  When  a  policeman,  duly  appointed  by  the  city  council,  was  discharged 

by  the  chief  of  police  by  an  unlawful  assumption  of  authority,  it 
was  not  necessary  that  said  policeman  should  in  person  notify  th« 
council  of  his  discharge,  announce  that  he  was  ready  to  proceed  in 
the  performance  of  his  duties  and  demand  payment  of  his  salary,  when 
the  evidence  showed  that  the  council  had  notice  of  his  discharge  and 
ratified  the  acts  of  the  chief  of  police.     Id. 

8.  A  policeman  who  accepts  an  appointment  as  deputy  constable,  and  duly 

qualifies  as  such,  thereby  abandons  the  office  of  policeman.  The  of- 
fices are  inconsistent.  That  the  appointment  as  constable  was  only  for 
a  few  days  was  immaterial.     Id. 

Collateral  Attack. 

On  patent  by  State.     See  Patent,  1,  2. 

On  validity  of  election.     See  Stock  Law,  1,  2, 

Commnnity  Property. 

Powers  of  surviving  wife.     See  Administration,  2,  3. 

Burden  of  proving  separate  estate.     See  Wife's  Separate  Property,  1, 

1.  Where  the  issue  made  by  the  pleadings  was  whether  or  not  the  surviving 

wife  had  enlarged  her  interest  in  the  community  estate  by  the  pay- 
ment of  community  debts  with  her  separate  means,  testimony  as  to  an 
agreement  between  her  and  the  heirs  concerning  the  use  and  manage- 
ment of  the  estate  by  her  was  not  admissible.    Jennings  v.  Barton,  280. 

2.  A  surviving  wife  who  pays  community  debts  can  not  be  held  an  inter- 

meddler  paying  a  debt  with  which  she  has  no  concern,  and  when  she 
pays  such  debts  out  of  her  separate  estate  she  will  be  subrogated  in 
equity  to  the  rights  of  the  creditors,  and  may  reimburse  herself  by 
taking  property  of  the  estate,  provided  it  be  fairly  done,  and  not  to 
the  detriment  of  the  estate.     Id. 

3.  If  a  surviving  wife  in  fact  had  an  interest  in  ^he  community  estate  equal 

to  that  which  she  undertook  to  convey  it  would  be  immaterial  upon 
what  idea  of  right  she  based  her  action.     Id. 

Compromise. 

1.  Where,  in  a  suit  for  personal  injury  against  two  defendants,  one  of  said 
defendants  settled  with  several  passengers  for  injuries  sustained  by 
them  in  the  same  collision,  and  such  passengers  testified  as  witnesses 
in  behalf  of  said  defendant  in  the  case  on  trial,  the  court  properly 
limited  the  eflfect  of  the  evidence  of  settlement  to  the  credibility  of 
said  witnesses,  and  refused  to  allow  the  jury  to  consider  such  settle- 
ments as  an  admission  of  liability  on  the  part  of  the  defendant  mak- 
ing said  settlements.     St.  Louis,  S.  F.  d  T.  Ry.  Co.  v.  Knowles,  172. 

Conclusions  of  Fact. 

Where  case  is  reversed.     See  Practice  on  Appeal,  1. 
Need  not  set  out  evidence.     See  Practice  oh  Appeal,  7. 
1.  One  who  fails  to  object  in  the  trial  court  to  the  manner  and  form  of 
preparing  his  conclusions  of  law  and  fact  by  the  trial  judge  will  not 
be  heard  to  make  such  objection  in  the  Appellate  Court.     Texas  d  N. 
,  O.  R.  Co.  V.  Haynes,  272. 

Consideration. 

Of  agreement  between  third  parties.     See  Contract,  2. 

For  extension  of  time  of  payment.     See  Contract,  S-5. 

Unilateral  agreement.     See  Contract,  7. 

Crediting  on  indebtedness.     See  Negotiable  Instrument,  2. 

For  modification  of  contract.     See  Pleading,  2. 

Failure  of.     See  Pleading,  S. 
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Conspiracy. 

Acts  of  co-conspirators.     See  Evidence^  27, 

Constitutional  Law. 

Regulation  of  interstate  commerce.     See  Carriers  of  Freight,  1. 
Prohibiting  cattle  from  running  at  large.     See  Cities,  1,  2. 
Elquality  and  uniformity  of  taxation.     See  Tawation,  1. 
Classifying  subjects  of  law.     See  Tawation,  2, 
Illegal  double  taxation.     See  Taxation,  S. 
Excessive  penalties.     See  Tawation,  5. 
Retroactive  law.     See  Tawation,  11. 

Contract. 

By  agent  whose  authority  was  terminated.     See  Agency,  2. 

Procured  by  fraud  of  shipper.     See  Carriers  of  Freight,  2. 

To  give  notice  of  claim.     See  Carriers  of  Freight,  5. 

Fixing  amount  of  damages.     See  Carriers  of  Freight,  4- 

Limiting  carrier's   liability.     See   Carriers  of  Freight,  6-10, 

New  undertaking  by  connecting  railway.     See  Carriers  of  Freight,  7. 

Verbal  preceding  written.     See  Carriers  of  Freight,  11. 

Affected  by  custom.     See  Carriers  of  Freight,  IS. 

As  to  place  of  delivering  freight.     See  Carriers  of  Freight,  15, 

Mistake  in  bill  of  lading.     See  Carriers  of  Freight,  21,  22. 

For  round  trip  ticket.     See  Carriers  of  Passengers,  Jf. 

Concerning  management  of  estate.     See  Community  Property,  2. 

Parol  sale  of  land.     See  Statute  of  Frauds,  IS. 

Releasing   claim.     See  Release  of  Damages,  IS. 

Discharge  from  employment.     See  Damages,  2-4. 

Deed  construed  as  testamentary.     See  Deed,  5, 

Deed  construed  as  mortgage.     See  Deed,  6,  7. 

Proof  of  execution.     See  Evidence,  9,  12,  13.    * 

Unsigned  but  agreed  to.     See  Landlord  and  Tenant,  1. 

Recovery  on  quantum  meruit.     See  Pleading,  6. 

Merged  in  writing.     See  Pleading,  10, 

Variance  in  proof  of.     See  Pleading,  11, 

Averment  of  legal  conclusion.     See  Pleading,  14 , 

1.  Evidence   considered,   and   held   to   sustain   a   finding  by   the   trial   court 

that  a  contract  made  by  a  traveling  salesman  with  a  customer  was 
ratified  by  the  principals.     Oarrett  d  Co,  v.  Josey,  1. 

2.  A   litigant  having  executed  to  his  attorneys  a  deed  for  a  part  of  the 

land  recovered  by  suit,  in  pursuance  of  a  contract  previously  made, 
the  sufficiency  of  the  consideration  for  such  conveyance  could  not  be 
enquired  into  in  a  subsequent  suit  concerning  the  land  between  other 
parties.     Carlisle  v.  Gihhs,  189. 

3.  A  promise  by  a  creditor  of  a  partnership  to  a  new  member  of  the  part- 

nership, who  was  not  bound  for  the  debts  of  the  old  partnership,  to 
extend  the  time  of  payment  of  one  of  the  old  debts,  was  witiiout 
consideration  and  not  binding  on  the  creditor.  Barlow  v.  Steams  d 
Co.,  321. 

4.  A  conditional  promise  to  extend  the  time  of  payment  of  a  debt  is  not 

binding  when  the  condition  was  never  complied  with.     Id. 
6.  Unless  the  agreement  to  extend  the  time  of  payment  of  a  debt  is  of  such 
binding  force  as  to  prevent  suit  against  the  principal  debtor  during 
the  alleged  extension,   it  is  not  such  an  agreement  as  will  release  a 
suretv.     Id, 

6.  Evidence  considered,  and  held  insufficient  to  show  that  a  retiring  partner 

had  been  released  by  a  creditor  from  liability  for  the  debts  of  the 
partnership.     Id. 

7.  The    contract    sued   on    was    alleged    in    plaintiffs'    petition    as    follows: 

"That  on  the  day  of  January,   1904,  they    (the  defendant)    had 

made  and  entered  into  a  verbal  contract  whereby  the  defendant  agreed 
and  obligated  itself  to  furnish  to  the  plaintiffs,  for  the  year  1904,  ioe 
at  $3.00  per  ton  free  on  board  of  cars  at  Tyler."    Held,  that  a  special 
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exception  to  the  petition  on  the  ground  that  the  contract  declared 
on  was  unilateral  and  void  should  have  been  sustained.  Tyler  loe  Oo, 
V.  Ooupland  d  Norman,  383. 

8.  In  a  contract  of  employment  in  which  the  employe  agrees  that  if  the 

employer  is  dissatisfied  with  his  services  he  may  end  the  employment 
at  the  expiration  of  any  month,  the  employer  may  so  terminate  the 
contract  if  dissatisfied,  and  he  is  the  sole  judge  of  whether  he  is  dis- 
satisfied.    Watkina  d  Thurman  «.   Napier,  432. 

9.  Where,  in  a  suit  upon  a  paving  contract,  it  appeared  that  the  defendant 

had  repeatedly  refused  to  sign  said  contract  until  a  stipulation  was 
inserted  that  the  work  was  to  be  finished  within  a  certain  time;  that 
the  paving  was  to  be  done  upon  a  public  street,  and  the  money  prom- 
ised by  defendant  was  in  the  nature  of  a  donation,  time  was  of  the 
essence  of  the  contract,  and  a  failure  to  complete  the  work  within  the 
time  stipulated  forfeited  the  plaintilT's  right  to  the  money.  Barber 
Aeph.  Pav.  Co,  v.  LoughUn,  580. 

10.  In  a  suit  strictly  upon  a  contract,  and  the  contract  alone,  evidence  to 

prove  quantum  meruit  is  properly  excluded.  The  paving,  being  upon 
a  public  street,  was  of  no  greater  benefit  to  defendant  than  to  other 
property  owners  in  that  vicinity  and  hence  would  not  support  a  plea 
of  quantum  meruit.    Id. 

11.  Defendant  contracted  in  writing  to  buy  certain  machinery  from  the  plain- 

tiff; by  the  terms  of  the  contract  the  machinery  was  to  be  paid  for 
cash,  and  the  purchaser  bound  herself  to  give  notice  of  any  defects 
in  the  machinery  within  five  days  after  beginning  to  use  the  same; 
the  contract  of  purchase  was  canceled  by  the  purchaser,  as  she  had 
a  right  to  do  under  the  terms  of  the  same.  Subsequently  negotiations 
for  the  purchase  of  the  same  machinery  were  renewed  by  correspond- 
ence between  the  parties,  the  purchaser  agreeing  to  pay  cash  for  the 
machinery  as  soon  as  it  was  accepted,  and  stipulating  that  she  wanted 
some  time  to  run  it  before  accepting  it,  and  that  she  would  only  pay 
for  it  when  it  proved  satisfactory,  but  using  the  following  expression 
in  the  last  letter:  "We  have  decided  to  order  from  you  the  Advance 
Separator,  or  rather  to  let  our  order  stand  which  we  now  have  in  our 
possession."  Held,  that  the  terms  of  the  original  contract  were  in- 
consistent with  the  stipulations  of  the  correspondence,  and  the  state- 
ment in  the  last  letter  of  the  purchaser  that  she  had  decided  to  let 
the  original  order  stand  must,  in  view  of  the  other  portions  of  the 
correspondence,  be  construed  to  mean  that  the  original  order,  as  modi- 
fied by  the  conditions  imposed  in  said  letters,  might  stand.  Kempner 
V.  Advance  Thresher  Co.,  128. 

12.  In  construing  a  written  contract  it  is  always  necessary  to  consider  every 

part  of  the  writing,  and,  if  possible,  to  harmonize  and  give  effect  to 
the  whole.    Id. 

13.  In  a  suit  for  personal  injuries  the  defendant  plead  a  release  in  writing  of 

all  claim  for  damages;  the  plaintiff  testified  in  substance  that  he  did 
not  remember  signing  the  release — ^that  it  was  not  read  over  to  him, 
nor  did  he  read  it.  The  court  chai*ged  the  jury  that  if  the  agent  of 
the  defendant,  who  procured  the  execution  of  the  release,  as  an  in- 
dupement  to  plaintiff  to  sign  the  same,  fraudulently  concealed  from 
plaintiff  the  contents  of  the  same,  without  disclosing  the  contents  of 
said  instrument,  and  plaintiff  was  ignorant  of  the  contents,  etc.,  that 
the  plaintiff  could  recover.  Held,  the  charge  was  not  warranted  by 
the  evidence.  The  mere  concealment  of  the  contents  of  the  instru- 
ment could  not  have  induced  the  plaintiff  to  sign  the  same,  there 
being  no  evidence  that  said  agent  fraudulently  concealed  the  contents, 
or  in  any  manner  prevented  plaintiff  from  learning  the  contents. 
Missouri,  K.  d  T.  Ry.  Co.  v.  Craig,  583. 

14.  The  mere  ignorance  of  a  party  as  to  the  contents  of  a  written  instru- 

ment will  not  avoid  it.  There  must  be  fraud,  accident  or  mistake  in 
its  execution,  and  the  party  seeking  to  avoid  it  must  appear  to  be 
free  from  negligence.     Id. 
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15.  An  owner  employed  an  agent  to  sell  640  acres  of  land;  the  land  was  to 
be  sold  for  not  less  than  $15  per  acre  cash,  net  to  the  owner,  within 
forty  days,  and  the  agent  was  to  have  all  he  could  get  over  that  price; 
within  the  time  stipulated  the  agent  found  a  purchaser  at  $19.50  per 
acre  and  the  money  was  deposited  in  bank,  subject  to  owner's  order, 
upon  tender  of  title;  a  conflict  was  discovered  between  the  640  survey 
and  an  older  survey,  leaving  only  538  acres  fr^  of  conflict;  the  pur> 
chaser  learned  of  the  terms  of  the  contract  between  the  agent  and 
owner;  in  dealing  with  the  agent,  and  for  the  purpose  of  eliminating 
him,  the  purchaser  insisted  on  640  acres  or  none  at  all,  but,  by 
agreement  between  the  owner  and  purchaser,  the  latter  agreed  to  take 
the  538  acres  at  $15  per  acre;  in  settlement  of  a  controversy  with  the 
agent  it  was  agreed  that  the  owner  should  pay  him  $600  and  the  pur- 
chaser should  pay  $300;  it  afterwards  developed  that  the  owner  could 
make  title  to  only  338  acres,  which  the  purchaser  tqok  at  the  same 
price  per  acre ;  the  owner  and  the  purchaser  then  refused  to  pay  the  agent 
the  amounts  promised  on  the  ground  that  the  promise  was  based  on 
a  sale  of  538  acres,  whereas  only  338  acres  were  sold.  Held,  that 
the  owner  and  purchaser  were  bound  for  the  full  amount  promised. 
The  principle  of  quantum  meruit  was  not  in  the. case.  Brunson  v. 
Blair,  43. 

Contribution. 

Between  wrongdoers.     See  Joint  Wrongdoers,  1. 

Contributory  Negligence. 

Boarding  moving  car.     See  Carriers  of  Passengers,  i. 

Failure  to  examine  ticket.     See  Carriers  of  Passengers,  4t  5. 

Delay  in  alighting  from  train.     See  Carriers  of  Passengers,  6-8. 

Remaining  in  cold  coach.     See  Carriers  of  Passengers,  10. 

Exposure  in  transfer  at  wreck.     See  Carriers  of  Passengers,  11. 

Riding  in  cupola  of  caboose.     See  Carriers  of  Passengers,  16,  17. 

Leaving  car  in  dangerous  place.     See  Carriers  of  Passengers,  18-20. 

Act  done  in  obedience  to  order.     See  Master  and  Servant,  11. 

Exertion  in  handling  heavy  weight.     See  Master  and  Servant,  lS-15. 

Burden  of  proving.     See  Negligence,  6. 

Of  injured  wife.     See  Negligence,  10. 

In  boarding  moving  car.     See  Negligence,  11. 

In  coupling  cars.    See  Negligence,  12,  IJjf,  18, 

Assumed  risk.     See  Negligence,  16. 

Evidence  excusing.     See  Negligence,  S4. 

Conversion. 

Evidence  not  supporting.     See  Pleading,  8. 

Corporations. 

1.  When  the  undisputed  testimony  showed  that  it  was  customary  for  the 
secretary  and  manager  of  a  corporation,  without  the  express  consent 
of  the  company,  to  execute  notes  in  the  name  of  the  company  in  the 
conduct  of  its  business,  and  that  this  custom  had  never  been  ques- 
tioned, and  that  the  notes  sued  on  were  executed  by  the  said  secre- 
tary and  manager  for  money  which  the  company  owed,  it  was  sufficient  to 
support  a  finding  that  the  notes  sued  on  were  executed  by  authority 
of  the  company.     Myrick  Bros.  Co.  v.  Jackson,  553. 

Costs. 

Of  reformation  of  judgment.     See  Insurance,  Fire,  10. 
Effect  of  assignment  of  judgment.     See  Offset,  1. 

1.  The  matter  of  taxing  cost  is  in  the  discretion  of  the  court,  and  abuse 

of  the  same  must  be  shown.     Moore  v.  Woodson,  503. 

2.  When  the  suit  is  against  the  husband  and  wife  on  a  community  obliga- 

tion a  judgment  against  the  wife,  as  well  as  the  husband,  for  costs,  is 
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error,  but  not  such  under  the  circumstances  of  this  case  as  will  cast 
the  appellee  in  the  cost  of  appeal.     Walker  v.  Dickey,  111. 

Cotenants. 

Ouster  by  conveyance  of  one.     See  Limitation,  3, 

Recovery  against  trespasser.     See  Trespass  to  Try  Title,  1. 

ConiLty  Judge. 

Misconduct  in  office.     See  Removal  from  Office,  1. 

Custom. 

As  affecting  place  of  delivery.     See  Carriers  of  Freight,  13. 

To  give  warning  to  passengers.     See  Carriers  of  Passengers,  19, 

As  to  stopping  at  crossing.     See  Evidence,  37, 

Damages. 

Commissions  of  land  agent.     See  Agency,  6, 

For  loss  of  baggage.     See  Carriers  of  Passengers,  21. 

Expectation  of  pecuniary  aid.     See  Death,  1. 

Charg:e  allowing  double  recovery.     See  Instructions  to  Juries,  17. 

From   infection  with  disease.     See  Proximate  Cause,  1,  2. 

For  overflowing  land.     See  Railways,  10,  11, 

Release  of  claim  for.     See  Release  of  Damages,  1-3. 

Requiring  remittitur  of.     See  Remittitur,  1, 

Charge   permitting  double   recovery.     See  Sequestration,  4- 

1.  Plaintiff  was  not  precluded  from  recovering  damages  for  inability  to  at- 

tend the  funeral  of  a  relative  through  failure  of  the  telegraph  com- 
pcaiy  to  transmit  in  due  time  a  message  announcing  the  death  by  the 
fact  that  she  had  received  and  had  not  acted  on  a  previous  message 
announcing  his   illness.     Western   U.  Tel.   Co.  v.  Rowe,  84. 

2.  Where  a  teacher  had  been  discharged  by  his  principal  in  the  month  of 

January,  it  was  the  duty  of  the  teacher  to  use  diligence  to  obtain 
other  employment,  and  his  testimony  to  the  effect  that  teachers  were 
usually  employed  in  May  and  June  was  material  as  explaining  why 
he  was  unable  to  secure  employment  for  the  remainder  of  the  scholastic 
term.    Peacock  v,  Coltrane,  530. 

3.  In  a  suit  for  damages  for  breach  of  contract  of  employment  it  is  matter 

of  defense  to  be  proved  by  defendant  that  plaintiff  could  have  obtained 
other  employment  and  so  lessened  the  damages.     Id. 

4.  It  is  the  rule  in  this  State  that  when  an  employe  has  been  discharged 

for  good  cause  he  may  recover  a  proportionate  part  of  the  stipulated 
wages,  or  he  may  recover  on  quantum  meruit  for  the  services  actually 
rendered,  not  exceeding  the  rate  of  compensation  named  in  the  con- 
tract.    Id, 

5.  In  a  suit  upon  a  building  contract  plaintiff  alleged,  in  substance,  that 

the  contractor  failed  to  construct  the  building  according  to  the  plans 
and  specifications;  that  he  abandoned  the  contract  before  completion 
of  the  building,  and  that  the  work  done  by  him  was  not  in  accordance 
with  said  plans  and  specifications.  The  evidence  showed  that  almost 
the  entire  damage  claimed  by  plaintiff  resulted  from  inferior  work 
and  material  put  into  the  building.  Held,  the  proper  measure  of 
damage  was  the  difference  between  the  contract  price  and  the  cost 
of  completing  the  building  according  to  the  plans  and  specifications, 
and  not  the  difference  between  the  value  of  the  house  as  constructed 
and  its  value  if  it  had  been  constructed  according  to  the  contract. 
American  Surety  Co.  v.  Lyons,  150. 

6.  In  a  suit  for  the  value  of  cotton  burned  by  a  railroad  locomotive,  interest 

is  not  recoverable  eo  nomine  unless  prayed  for,  but  the  jury  may 
allow  interest  as  part  of  the  damages.  8t.  Louis  d  8.  F,  Ry.  Co.  v. 
Eooser,  229. 

7.  In  a  suit  for  damages  to  a  shipment  of  calves,  evidence  considered,  and 

held   to  be   practically   undisputed  that   said   calves,   because   of  their 
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damaged  condition,  had  no  market  value  at  their  destination.  East 
St.  Louis,  and  having  been  forwarded  to  Chicago,  and  sold  on  the 
market  there,  the  proper  measure  of  damage  was  the  difference  be- 
tween the  amount  said  calves  sold  for  in  Chicago  and  the  market 
value  of  said  calves  at  East  St.  Louis  at  the  time  and  in  the  condi- 
tion  they  should  have  arrived  there  by  the  exercise  of  ordinary  care 
upon  the  part  of  the  carriers.     Texas  d>  P.  Ry,  Co.  v.  Coggin,  474. 

8.  Evidence  considered,  and  held  that  a  verdict  for  $15,000  did  not  manifest 

prejudice  or  improper  motives  on  the  part  of  the  jury,  and  sufficient 
to  support  the  verdict.     Qalveaton,  H.  i  8.  A.  Ry,  Co,  «.  Ocrrett,  406. 

9.  Where   physical    injury   is   shown,   the   jury   may   infer   mental   suffering 

without  direct  proof  thereof.     Id. 

10.  Where  the  proof  showed  the  plaintiff  suffered  great  physical  pain  by  his 

permanent  injuries,  mental  suffering  may  be  inferred,  no  direct  proof 
on  that  point  being  necessary.  Galveston,  H.  <t  8.  A.  Ry,  Co.  v. 
8toy,  449. 

11.  Evidence  of  the  loss  of  an  eye  justifies  a  charge  on  the  subject  of  perma- 

nent disability  as  an  element  of  damages.  8t.  Louis  8.  W.  Ry.  Co* 
V.  Morgan,  156. 

12.  In  a  case  where  the  evidence  showed  that  plaintiff's  injuries  were  per- 

manent, it  was  not  error  for  the  court  to  instruct  the  juiy  that,  if 
they  foimd  for  the  plaintiff,  and  that  it  would  be  necessary  for  plain- 
tiff to  expend  money  for  medical  or  sui^gical  treatment  in  the  future, 
this  fact  might  be  considered,  together  with  the  other  circumstances, 
in  estimating  the  damages.     "Northern  Teams  Tract.  Co.  v.  MvXlins,  566. 

13.  Though  the  amount  of  the  verdict  is  larger  than  the  earning  capacity  of 

the  deceased  and  the  mortuary  tables  would  seem  to  warrant,  still 
the  question  is  at  least  one  for  the  jury  to  determine,  in  the  absence 
of  prejudice,  passion,  fraud  or  improper  motive.  Mortuary  tables  are 
not  conclusive  evidence  of  life  expectancy.  Texas  Mex.  Ry.  Co.  v, 
Higgins,  623. 

14.  An  instruction  on  the  measure  of  damages  for  personal  injury  does  not 

authorize  double  damages  by  directing  compensation  for  time  lost  and 
also  for  diminished  earning  capacity.  International  d  O.  N.  R.  Co.  9. 
Crusetumer,  182. 

15.  In  a  suit  for  personal   injuries  the  court  charged  the  jury  as  follows: 

"If  you  find  for  plaintiff  you  will  find  such  damages  as  will  reason- 
ably compensate  him  for  injuries  received,  if  any.  You  will  estimate 
any  injuries,  if  any,  thus  far  sustained,  any  loss  by  impairment  of 
capacity  to  earn  wages,  any  pain  or  suffering,  or  mental  anguish,  if 
any,  and  if  his  injuries  are  permanent  you  will  find  such  further  dam- 
ages which,  if  paid  now,  will  compensate  him  for  any  future  injuries, 
if  any."  Held,  not  subject  to  the  objection  that  it  authorized  a  double 
recovery.     Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Fink,  544. 

16.  In  a  suit  for  personal  injuries  the  court  charged  the  jury,  in  substance, 

that  they  should  find  for  the  plaintiff  for  his  loss  or  injury,  if  any, 
from  inability  or  diminished  ability  to  labor  and  earn  money  by 
reason  and  as  a  result  of  the  negligence  of  the  defendant.  The  only 
evidence  of  the  business  or  earning  capacity  of  the  plaintiff  before  the 
injury  was  that  he  was  a  tomato  grower  or  farmer;  nothing  was 
shown  as  to  the  extent  of  his  business  or  earnings.  Held,  there  being 
no  evidence  from  which  the  jury  could  ascertain  with  any  degree  of 
certainty  the  damage,  if  any,  sustained  by  the  plaintiff  by  reason  of 
his  diminished  capacity  to  labor  and  earn  money,  that  element  of 
damage  should  not  have  been  submitted  to  the  jury.  To  enable  a 
jury  to  determine  this  fact  intelligently  there  must  be  some  evidence 
of  the  nature  and  extent  of  the  plaintiff's  business  or  of  his  earnings 
before  the  injury.     8t.  Louis  8.  W.  Ry.  Co.  v.  Acker,  560. 

17.  Evidence  as  to  personal  injuries  considered,  and  held  to  warrant  a  verdict 

for  $7,000.     8t.  Louis,  8.  F.  d  T.  Ry.  Co.  v.  Andrews,  426. 

18.  Undisputed  evidence  considered,  and,  on  cross-assignment,  judgment  ren- 

dered for  plaintiff  for  larger  amount.    City  of  Paris  v.  Cahiness,  688. 
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19.  A  verdict  for  $10,000  is  not  excessive  in  a  case  where  the  plaintiff  was 

21  years  of  age,  was  earning  between  $80  and  $100  per  month,  lost 
his  right  arm  between  the  elbow  and  shoulder,  and  suffered  great  and 
long-continued  pain.     8t,  Louis  S.   W.  Ry.  Co.  v.  Cfrovea,  64. 

20.  A  verdict  for  $6,000  in  favor  of  a  mother  for  the  death  of  her  sgn,  who 

was  22  years  of  age  at  the  time  of  his  death,  and  was  earning  from 
$60  to  $100  per  month,  most  of  which  was  given  to  his  mother,  who 
was  54  years  of  age,  can  not  be  deemed  excessive.  International  A 
O.  N.  R.  Co.  V.  Hays,  462. 

21.  A  verdict  for  $20,000  can  not  be  held  excessive  where  the  plaintiff  has 

and  will  continue  to  suffer  great  physical  pain;  his  condition  be- 
come paralytic;  his  physical  ability  utterly  gone;  was  49  years  of 
age  at  the  time' of  the  accident,  and  was  earning  from  $2,100  to  $2,400 
a  year.     Oalveston,  H.  d  8.  A.  Ry.  Co.  v.  Cherry,  344. 

22.  Although  the  plaintiff's  foot  and  ankle  were  crushed,  and,  after  several 

months  of  severe  pain,  the  leg  was  amputated  between  the  ankle  and 
knee,  and  his  artificial  limb  up  to  the  time  of  the  trial  caused  him 
some  pain,  and  the  plaintiff  was  30  years  of  age  and  earning  between 
$80  and  $100  per  month,  still,  a  verdict  for  $20,000  was  excessive,  and 
indicated  that  the  jury  was  influenced  by  some  improper  motive.  A 
remittitur  of  $5,000  required.     Tex€Ls  d  N.  0.  Ry.  Co.  v.  Comjoay,  68. 

23.  As  bearing  upon  the  amount  of  damages  it  was  competent  for  plaintiff 

to  state  the  previous  occupations  he  had  followed  and  his  inability  to 
follow  the  same  since  his  injury.  8t.  Louis,  8.  F.  d  T.  Ry.  Co.  v. 
Knowles,  173. 

Death. 

Of  beneficiary  named  in  certificate.     See  Benefit  Insurance,  S. 

Damages  recoverable  for.     See  Damages,  20. 

Suggestion  of.     See  Practice  in  Trial  Court,  1. 

Presumption  from  unexplained  absence.  See  Presumption,  1. 
1.  Allegations  that  plaintiffs,  who  sued  on  account  of  the  death  of  their  son, 
thirteen  years  old,  had  a  reasonable  expectation  of  pecuniary  aid  from 
him  after  he  attained  his  majority,  held  sufficient,  and  the  question 
of  such  expectation  held  properly  submitted  to  the  jury  iinder  the 
proof  offered.     Missouri,  K.  d  T.  Ry.  Co.  v.  Snowden,  609. 

Deelarations. 

On  matters  of  pedigree.     See  Evidence,  2,  28,  SO. 
Expressions  of  pain.     See  Evidence,  S8. 

Deed. 

Delivery  unauthorized.     See  Agency,  4* 
Call  for  comer  of  another  survey.     See  Boundaries,  1. 
Proof  from  records.     See  Evidence,  11. 
By  part  of  cotenants.     See  Limitations,  S. 
Claiming  title  under.     See  Limitation,  5. 
Conveyance  by  one  heir.     See  Limitation,  6. 
Estoppel  by.     See  Married  Woman,  1. 
Failure  to  record.    See  Record  of  Title,  i,  2. 

1.  Where  the  husband  for  a  valuable  consideration  makes,  acknowledges  and 

places  on  record  a  deed  to  his  wife  as  a  result  of  an  imderstanding 
between  them,  the  deed  becomes  an  executed  contract,  and  the  secret, 
undisclosed  intention  of  the  grantor  not  to  divest  himself  of  the  title 
to  the  land  would  not  prevent  the  deed  from  taking  effect.  Davis  v, 
Davis,  238. 

2.  Where  neither  of  the  parties  to  an  instrument  in  the  form  of  a  deed  in- 

tends that  the  title  shall  pass  thereby  the  title  will  remain  in  the 
grantor.     Id. 

3.  The  absence  of  a*  privy  acknowledgment  to  a  deed  executed  by  a  married 

woman  in  1842,  renders  such  deed  void,  and  thus  breaks  the  chain 
of  title.     Poland  v.  Porter,  334. 
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4.  A  deed  contained  the  following  language  "     .     .     .     I  do  by  these  presents 

grant,  give  and  set  over  in  fee  simple  and  forever  unto  Susan  D.  Beiiy 
a  certain  tract  of  land  ...  To  have  and  to  hold  said  land  unto 
the  said  Susan  D.  Berry  and  the  heirs  of  her  body  b^otten  by  my 
said  son,  K.  L.  Berry,  without  the  power,  nevertheless,  on  her  part  or 
on  the  part  of  herself  and  her  husband  jointly  or  severally  to  alienate 
or  otherwise  dispose  of  said  land  or  any  part  thereof  until  the  youngest 
child  begotten  now  or  hereafter  of  her  by  my  said  son,  K.  L.  Berry, 
shall  have  arrived  at  the  age  of  twenty-one  years  if  a  son,  or  unUl 
the  same  shall  have  married,  if  a  daughter.  Together  with  all  and 
singular  the  rights,  titles,  interests  and  appurtenances  belonging  or 
anywise  appertaining.  To  have  and  to  hold  to  cultivate  and  use  said 
land  as  her  said  property  according  to  the  stipulation  hereinbefore 
made,"  with  covenant  of  general  warranty.  Held,  the  restraint  upon 
alienation  was  valid  and  binding,  and  the  deed  did  not  come  within 
the  rule  in  Shelley's  case.     Berry  v.  'Spivey,   18. 

5.  By  a  contract  between  a  mother  and  son  he  agreed  that  he  would  take 

charge  of  land  of  which  each  owned  an  undivided  half,  would  culti- 
vate it,  keep  up  improvements,  pay  taxes,  and  pay  her  a  fixed  part  of 
the  proceeds,  in  default  of  which  she  might  take  possession  and  rent 
it  for  her  support,  and  that  at  her  death  "I  shall  become  sole  owner." 
She  recited  that,  in  consideration  of  the  execution  and  carrying  out 
of  his  agreement,  it  was  and  would  be  her  purpose  to  bequeath  the 
property  to  him  at  her  death,  and  that  "this  shall  be  my  last  will  and 
testament."  On  his  failure  to  comply  she  took  possession,  and,  before 
her  death,  conveyed  her  interest  to  other  children.  Held,  that  the  in- 
strument was  testamentary  and  revocable,  and  that  her  interest  passed 
by  the  conveyance  to  the  other  children,  and  could  not  be  recovered 
from  them  by  the  grantee  of  the  son.     Williams  v.  Claunch,  25. 

6.  When  it  is  sought  to  show  that  a  deed  absolute  in  form  is,  in  fact,  a 

mortgage,  the  burden  is  on  him .  who  asserts  that  fact,  and  the  proof 
must   be    clear   and   satisfactory.  Irvin   v,   Johnson^   437. 

7.  A  h\isband  and  wife  duly  executed  a  deed,  absolute  in  form  with  cove- 

nant of  general  warranty,  to  an  urban  homestead,  the  separate  prop- 
erty of  the  wife,  for  the  purpose  of  securing  a  loan;  the  deed  was  duly 
placed  on  the  deed  records  of  the  proper  county.  The  grantee  in  the 
deed  sold  said  property  to  a  third  party,  who,  before  buying,  had  the 
title  examined  by  an  attorney,  and  who  had  no  notice  whatever  of  the 
fact  that  the  deed  was  intended  as  a  mortgage;  nor  of  any  fact  that 
would  put  him  upon  inquiry  in  that  direction.  Held,  said  third  party 
took  good  title  to  said  property  as  against  the  surviving  wife.  Causey 
V.   Handley,   340. 

8.  The  fact  that  the  husband  was  in  possession  of  the  premises  at  and  be- 

fore the  time  the  sale  was  consummated  (the  wife  being  tera^porarily 
absent),  did  not  affect  the  good  faith  of  the  purchase,  the  husband 
explaining  his  possession  by  saying  he  was  agent  for  his  grantee,  and 
voluntarily  moving  out  and  giving  possession  of  the  premises  to  said 
third  party.     Id. 

9.  A  description  of  the  land  conveyed  in  a  deed  as  "320  acres  patented  to 

J.  H.  Durritt,  Jr.,  on  the  waters  of  Dill  Creek  in  Nacogdoches  County/' 
is  sufficient.     Perry  v.  Stevens,  108. 

10.  A  description  in  a  deed,  defective  in  that  it  omits  two  of  the  calls,  may 

be  aided  by  a  plat  of  the  land  which  explains  the  mistake  and  shows 
the  correct  boundaries.     Id. 

11.  The  intention  of  the  parties  must  control  in  determining  what  land  "was 

actually  bought  and  sold,  and  when  that  intention  is  clearly  shown 
by  the  evidence  any  mistake  in  the  description  contained  in  the  deed 
should  be  corrected  and  the  deed  made  to  conform  to  the  intention  of 
the  parties.  Evidence  considered,  and  held  to  show  such  a  mutual 
mistake  on  the  part  of  the  grantor  and  grantee  as  to  preclude  the 
prrantee  from  rncoverinp:  on  the  covenant  of  warranty  against  his 
grantor.     Laufer  v.  Moppins,  472. 
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12.  Nothing  passes  by  a  deed  except  what  is  described  in  it,  whatever  the 

intention  of  the  parties  may  have  been;  and,  while  parol  evidence  is 
often  admissible  to  ascertain  what  lands  are  embraced  in  the  descrip- 
tion, such  evidence  can  not  make  the  deed  operate  on  land  not  em- 
braced in  the  descriptive  words.     Oorham  v,  Settegast,  255. 

13.  An   instrument  which,   upon   its  face,   is  so  vague  and  uncertain  in  its 

attempted  description  as  not  to  furnish  means  of  identifying  the  land 
sought  to  be  conveyed,  will  not  have  the  effect  of  conveying  to  the 
grantee  an  undivided  interest  in  the  entire  tract  out  of  which  it  was 
intended  to  convey  a  part  by  metes  and  bounds.    Id. 

14.  A  deed  which  described  the   land  intended   to   be   conveyed  as   follows: 

"Beginning  at  the  Northeast  side  of  Eli  Noland's  survey;  thence  to 
the  south  line  of  said  survey,  containing  400  acres,  to  run  off  Eli  No- 
land's  tract,  and  adjoining  the  west  line  of  Bond's  survey,"  is  void 
for  uncertainty  of  description  in  the  absence  of  evidence  identifying 
Bond's  west  line.     Id. 

15.  A  deed   described  the   land  attempted  to  be  conveyed  as   follows:      "In 

Harris  County,  Texas,  and  embraced  in  the  following  limits,  which 
are  to  be  hereafter  more  fully  designated  by  actual  survey  and  meas- 
urement, to  wit:  Commencing  on  northern  side  of  Green's  Bayou, 
where  the  eastern  line  of  Thomas  Marshall  survey  intersects  the  said 
bayou;  thence  running  northerly  with  the  aforesaid  eastern  line  to  the 
northern  boundary  line  of  the  said  Eli  Noland's  league;  thence  run- 
ning eastwardly  on  the  said  northern  boundary  line  to  a  point  from 
whence  running  southerly  to  the  aforesaid  Green's  Bayou,  and  thence 
westwardly  midchannel  of  and  with  the  said  Green's  Bayou,  to  the 
place  of  beginning,  will  be  sufficient  to  embrace  400  acres  .  .  . 
part  of  the  headright  league  of  Eli  Noland."  A  witness  testified  that 
no  part  of  the  league  touched  Green's  Bayou,  and  that  Marshall's  east 
line  could  not  be  located.    Held,  the  deed  was  void  for  uncertainty.    Id. 

16.  A   deed  by  an   administratrix  described  the  land  attempted  to  be  con- 

veyed as  follows:  "1,612  acres  of  land,  being  a  part  of  the  headright 
league  of  the  aforesaid  Noland,  deceased,  by  virtue  of  a  patent  No. 

338  granted  by  the  of  Texas  on  the  of  ,  A.  D.  , 

lying  and  being  situated  on  Green's  Bayou  in  aforesaid  county."  The 
probate  proceedings  upon  which  the  deed  was  based  did  not  add  any- 
thing to  the  description.  Held,  the  deed  being  intended  to  evidence 
a  judicial  sale,  the  description  therein  was  too  indefinite  to  allow  the 
instrument  in  evidence  for  the  purpose  of  showing  an  outstanding 
title.  And,  even  if  admissible  in  connection  with  other  evidence  to 
show  an  equitable  title,  it  was  not  admissible  because  the  party  of- 
fering  the  same   did   not  connect  himself  with   such   equity.     Id. 

Delay. 

Suggestion  of.     See  Practice  on  Appeal,  10. 

Delivery. 

Of  deed  by  agent.     See  Agency,  4»  5. 

Deposition. 

Lost  exhibit.     See  Evidence,  10. 

Second  by  same  witness.     See  Evidence,  2^. 

Taking  interrogatories  as  confessed.     See  Evidence,  26. 

1.  When  the  answers  of  a  witness  are  not  called  for  nor  responsive  to  the 

interrogatories,  and  it  is  evident  that  the  answers  are  hearsay,  they 
should  be  suppressed  on  motion.     Walker  v.  Dickey,  111. 

2.  Failure  of  a  witness  to  answer  in  detail  and  specifically  a  cross-inter- 

rogatory, the  evidence  being  material,  is  cause  for  suppressing  the 
deposition;  and  this  whether  or  not  the  witness  intended  to  evade  the 
answer.     Morris   d    Co.    v.   Southern   Shoe    Co.,   488. 
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Deieription. 

Of  land  in  conveyance.     See  Deed,  9-16, 

Of  property  in  mortga^.     See  Sequestration,  S, 

Of  boundaries  in  which  election  is  to  be  held.     See  Stock  Law,  1,  f. 

Held  sufficient  to  identify.     See  Tarnation,  7,  8. 

DeYiatioB. 

From  designated  route.     See  Carriers  of  Freight,  5, 

Diliffeiioe. 

In  filing  statement.     See  Statement  of  Facts,  t. 

DitooTered  Peril. 

Degree  of  care  required.     See  JfegUgenee,  4»  ^* 

Diimissal. 

Effect  of  judgment  of.     See  Estoppel,  1. 

Biversion. 

Of  earnings  of  receivership.     See  Receivers,  J^9. 

Satement. 

Use  by  public  as  street.     See  Prescription,  J. 

Eleotlons. 

To  prohibit  cattle  running  at  large.     See  Stock  Law,  1,  2. 

1.  By  the  provisions  of  sed;ion  93  of  the  General  Election  Law  of  1905, 

said  law  applies  to  and  regulates  the  conduct  of  local  option  electicma. 
Brigance  v.  Horlock,  277. 

2.  The  provisions  of  the  election  law  requiring  the  presiding  judge  of  the 

election  to  write  his  name  on  the  blank  side  of  the  official  iHBillot  be- 
fore delivering  it  to  the  voter,  and  prohibiting  the  counting  of  any 
ballots  not  so  endorsed,  are  mandatory.     Id, 

3.  In  a  contest  of  a  local  option  election  which  resulted  in  favor  of  prohibi- 

tion the  contestees  can  not  complain  of  a  judgment  which  onlered  a 
new  election  instead  of  declaring  the  result  of  the  first  election  as 
against  prohibition.     Id, 

Eleotion  of  Kemedies. 

1.  A  resort  to  the  remedy  by  suit  and  foreclosure  is  not  such  an  election 
of  remedies  as  will  prevent  the  creditor,  when  defeated  in  such  action 
by  plea  of  limitation,  from  proceeding  by  trustee's  sale;  he  is  bound 
by  his  election  only  when  he  has,  in  fact,  two  remedies  to  choose  be- 
tween.    Bandy  v.  Gates,  38. 

Endorsement. 

Rights  conferred  by.     See  Negotiahle  Instrument,  1, 
1.  A  negotiable  promissory  note  endorsed  in  blank  is  transferable  by  deliveiy, 
and  one  in  possession  of  such  note  is  presumed  to  be  the  owner.    Myriik 
Bros.  Co,  V,  Jackson,  563. 

Error. 

Not  ground  for  reversal.     See  Barmless  Error,  1-11, 
Where  merely  trivial.    See  Practice  on  Appeal,  S. 
In  charge  of  court.     See  Statement  of  Facts,  S, 

Eitoppel. 

Failure  to  plead.     See  Release  of  Damages,  S. 

By  false  representation.     See  Married  Woman,  1, 

1.  Where  in  a  suit  of  trespass  to  try  title  to  land  in  W.  County  the  attorney 

for  defendants,  when  the  case  was  called  for  trial,  presented  a  written 

agreement  of  compromise  by  which  it  was  provided  that  a  third  person, 

not  a  party  to  the  suit,  should  convey  to  the  plaintiff  the  land  in 
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controversy  and  that  the  plaintiff  should  convey  to  said  third  person 
all  of  his  interest  in  certain  land  in  A.  County,  and  that  said  suit 
should  be  dismissed,  which  was  accordingly  done,  and  the  conveyance 
was  executed  by  the  plaintiff  as  therein  stipulated.  Held,  that  although 
there  was  no  adjudication  of  the  title  to  the  land  in  controversy  in 
the  judgment  of  dismissal,  still  the  defendants  and  those  claiming 
under  them  would  be  estopped  from  claiming  the  land  in  controversy 
in  that  suit  conveyed  to  the  plaintiff  by  said  third  person.  Totonaend 
V,  Sourlock,  141. 

Estates  of  Decedents. 

Pleading  in  suits  against.     See  Adminiatration,  1, 

Survivor  of  community.     See  AdminUtrationy  2. 

Priority  in  payment  of  claim.     See  Administration,  3. 

Parties  to  foreclosure  suits.     See  Adminiatration,  4- 

Revision  of  proceedings  by  District  Court.     See  Adminiatrationf  5. 

Brldenoe. 

Declarations  of  agent.     See  Agency,  3. 

Discretion  as  to  leading  question.     See  Bill  of  Exoeptiona,  4- 

Prima  facie  case.     See  Carriera  of  Freight,  16, 

Of  settlement  with  other  claimants.     See  Compromise,  1. 

Of  ratification  of  agent's  contract.     See  Contract,  i. 

To  avoid  written  contract.     See  Releaae  of  Damages,  2,  3. 

Mortuary  tables.     See  Damages,  IS, 

Of  previous  occupations  followed.     See  Damages,  23, 

Answers  not  responsive.    See  Depositions,  1. 

Failure  to  answer  interrogatories.     See  Depositions,  2. 

Admission  of  incompetent  testimony.     See  Harmless  Error,  6,  7. 

As  to  meaning  of  word.     See  Insurance,  Fire,  3, 

Unsigned  contract.     See  Landlord  and  Tenant,  1. 

To  show  mental  anguish.     See  Malicious  Prosecution,  3, 

Precautions  after  injury.     See  "Negligence,  31, 

Failure  to  object  to.     See  "Nexo  Trial,  1, 

Newly  discovered.     See  New  Trial,  2,  3, 

Cumulative.     See  New  Trial,  3. 

To  best  of  witnesses'  recollection.    See  Notice,  1. 

Must  conform  to  allegation.    See  Pleading,  5,  6,  8,  10,  12. 

Need  not  be  pleaded.     See  Pleading,  17,  18. 

Effect  of  withdrawal  of.     See  Practice  on  Appeal,  4, 

Of  death  by  unexplained  absence.     See  Presumption,  1, 

Of  receipt  of  letter.     See  Presumption,  2. 

Of  grant  of  land.     See  Presumption,  3-5, 

To  show  matters  determined  by  judgment.     See  Res  Adjudioata,  5, 

Received  without  objection.     See  Telegraph,  3. 

Object  of  introduction.     See  Telegraph,  4. 

Held  immaterial.     See  Telegraph,  5, 

Of  collateral  heirship.     See   Trespass  to   Try  Title,  2. 

1.  A  certified  copy  of  a  paper,  properly  an  archive  of  the  Land  Office,  is 

competent  evidence.    Kirby  v.  Bayden,  207. 

2.  In  the  matter  of  family  history  the  statements  of  deceased  members  of 

the  family  are  competent  evidence  in  the  absence  that  the  statements 
are  self-serving.     Id, 

3.  An  order  of  appointment  as  guardian,  made  by  a  United  States  Court 

in  the  Indian  Territory,  which  lacked  the  certificate  of  the  judge  that 
the  attestation  was  in  due  form,  is  not  competent  evidence.  Hagan 
V.   Snider,    139. 

4.  Any  one  who  has  personal  knowledge  of  the  fact  may  testify  as  to  whether 

or  not  books  of  account  are  correct;  such  testimony  is  not  hearsay. 
It  often  happens  that  the  bookkeeper  has  less  knowledge  of  the  trans- 
actions he  records  than  the  clerk  or  sslesman  with  whom  the  trans- 
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action  occurred,  and  the  testimony  of  such  a  person  that  the  account 
is  correct  is  competent.     Pelican  Lumb.  Co.  v.  Johnson,  6. 

5.  In   a   suit  upon   an   account  the   secretary   and  general   manager  of   the 

plaintiff  testified  that  he  made  out  the  account  sued  on  from  the  books 
of  the  company,  which  books  were  correctly  kept,  whereupon  he  was 
asked,  "Can  you  state  whether  or  not  this  account  is  correct  T"  to 
which  question  the  defendant  objected  "that  the  witness  had  testified 
that  he  did  not  keep  the  books,  and  his  testimony  would  be  hearsay," 
which  objection  was  sustained.  The  witness  would  have  answered  that 
the  account  was  correct  because  he  knew  the  books  were  correct,  and 
that  it  was  a  correct  copy  from  the  books.  Held,  the  exclusion  of 
the  testimony  was  error,  considering  only  the  objection  made.     Id. 

6.  Where  the  plaintiffs  sued  as  heirs  of  their  father  for  his  interest  in  com- 

munity property  conveyed  by  the  surviving  mother  to  one  of  tlie  chil- 
dren, such  child,  the  grantee  in  the  deed,  may  testify  concerning  the 
delivery  of  the  deed  to  her  by  the  mother.  Such  testimony  does  not 
come  within  the  prohibitions  of  article  2302,  Revised  Statutes.  Jenr- 
ninga  v.  Barton,  280. 

7.  In  a  suit  by  certain  heirs  against  other  heirs  for  an  interest  in  property 

of  the  estate,  where  one  of  the  defendants  claims  the  land  in  con- 
troversy, not  as  an  heir,  but  as  a  grantee  from  the  surviving  mother, 
the  provisions  of  article  2302,  Revised  Statutes,  do  not  apply.     Id. 

8.  To  prove  title  to  the  land  in  controversy  in  plaintiff's  grantors,  plaintiff 

testified  by  deposition  as  follows:  "There  was  also  a  deed  from  the 
Bodman  heirs  to  George  H.  Bringhurst."  Held,  a  mere  statement  of 
a  conclusion  without  any  facts  upon  which  it  can  be  based,  and  the 
fact  that  the  original  deed  was  destroyed  by  fire  and  could  not  be 
produced,  did  not  dispense  with  the  observance  of  the  rules  of  evidence 
as  to  its  execution  and  contents.     Poland  v.  Porter,  334. 

9.  In  a   suit  for  the  trial   of  the  right  of  property  the  court  admitted  in 

evidence,  without  proof  of  its  execution,  a  contract  between  the  claim- 
ant of  the  property  and  the  purchaser,  in  which  it  was  stipulated 
that  the  title  in  the  property  should  remain  in  the  claimant  until 
the  goods  were  paid  for.  Held,  error.  Morris  d  Co.  v.  Southern  Shoe 
Co.,  488. 

10.  An  original  bill  of  lading  attached  as  an  exhibit  to  a  deposition  became 

detached  and  lost.  Held,  a  copy  of  such  bill  of  lading  was  not  admis- 
sible in  evidence  without  proving  its  execution  or  showing  that  the 
deposition  had  been  duly  substituted.     Id. 

11.  A   proper  predicate   having   been   laid  for  the   introduction   of  secondary 

evidence  of  a  lost  deed,  the  pages  of  the  record  book  of  deeds  con- 
taining a  copy  of  such  deed  were  competent  and  proper  as  a  circum- 
stance to  prove  the  existence,  execution  and  contents  of  said  deed. 
Estate  of  Jones  v.   Nealj   412. 

12.  The  fact  that  a  deed  made  in  1846,  three  years  after  the  date  of  the  lost 

deed,  referred  to  said  lost  deed;  that  in  1884  the  executor  of  the 
grantee  in  said  deed  claimed  the  land  conveyed  thereby  for  the  estate, 
and  appointed  an  attorney  in  fact  to  recover  the  land  from  an  adverse 
claimant  and  to  sell  the  same;  that  defendants  claim  a  portion  of  the 
land  through  a  deed  made  by  said  attorney  in  fact;  that  a  witness 
who  had  lived  near  the  land  for  many  years  testified  that  it  was  known 
Jiniong  the  old  settlers  as  the  grantee's  land,  and  the  fact  that  neither 
the  grantor  nor  his  heirs  asserte<l  any  title  to  the  land  until  recently, 
taken  together,  were  sufficient  to  establish  the  genuineness  of  a  lost 
deed.     Id. 

13.  A  lost  deed  proved  to  be  more  than  thirty  years  old,  and  in  the  custody  of 

one  who  represented  the  o^nier  when  last  heard  of,  may  be  introduced 
in  evidence,  although  not  acknowledged  or  proved  for  record.     Id. 

14.  The  power  under  which  a  deed,  admissible  in  evidence  as  an  ancient  in- 

strument, was  executed,  will  be  presumed.     Id. 

15.  Where  the  plaintiff  had  introduced  a  part  of  the  reports  by  defendant's 

employes  as  to  the  condition  of  the  engine  in  question,  the  defendant 
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should  have  been  allowed  to  introduce  the  last  report  in  the  same 
book  introduced  by  plaintifT,  for  the  purpose  of  showing  that  at  the 
time  of  the  injury  there  was  no  report  of  the  engine  being  defective 
in  the  particular  alleged.     Atchison,  T.  d  8.  F.  Ry.  Co,  v.  Seeger,  534. 

16.  Where  it  is  sought  to  show  by  circumstantial  evidence  that,  although  the 

legal  title  to  land  is  in  one  person,  the  equitable  or  real  title  is  in 
another,  the  law  is  very  liberal  in  permitting  the  introduction  of  any 
and  all  circumstances,  however  slight,  tending  to  prove  or  disprove 
the  issue.  Testimony  considered,  and  held  not  relevant  even  under 
this  liberal   rule.     Carlisle  v,  Gihhs,  189. 

17.  Where  it  is  sought  to  show  the  existence  of  a  lost  deed  by  circumstances, 

general  notoriety  of  claims  of  title  by  the  supposed  grantee  is  com- 
petent evidence.  This,  however,  must  be  distinguished  from  general 
reputation  as  to  ownership.     Id, 

18.  Where  the  genuineness  of  a  contract  dated  in  1895  was  a  vital  issue  in 

the  case,  and  the  defendant  testified  that,  under  the  terms  of  said 
contract,  she  bought  lumber  from  a  certain  party  and  made  improve- 
ments in  1895  on  the  land  in  controversy,  the  testimony  of  said  party 
that  he  was  not  in  the  lumber  business  in  1895,  and  that  the  date 
of  his  billhead  containing  the  items  of  lumber  exhibited  by  defendant 
had  been  changed  from  1897  to  1895,  was  material  upon  the  issue  of 
fraud  and  forgery.     Walker  v.  Dickey,  110. 

19.  W^hen  a  contract  relied  on  by  defendants  is  attacked  by  the  plaintiff  as 

a  forgery,  the  fact  that  one  of  the  defendants  was  not  in  the  court- 
room during  the  trial  and  evaded  the  service  of  a  subpoena  by  the 
plaintiff  was  not  an  immaterial  circumstance  under  the  facts  of  this 
case.     Id. 

20.  When  the  defendant  claims  to  have  paid  a  large  sum  of  money  in  the 

purchase  of  the  land  in  controversy  at  a  certain  time,  the  fact  that 
she  was  obliged  to  vacate  a  house  for  the  nonpayment  of  rent  about 
the  same  time  was  not  immaterial  evidence  in  rebuttal.     Id. 

21.  In  a  suit  by  heirs  to  recover  land  conveyed  by  the  intestate  it  was  not 

error  to  refuse  to  allow  one  of  the  plaintiffs  to  testify  as  to  state- 
ments by  the  intestate  concerning  said  conveyance,  although  said  state- 
ments were  made  in  the  presence  of  the  defendant.    Davis  v.  Davis,  238. 

22.  To   the   general    rule   that   evidence    of   what   a  witness  has   said   out  of 

court  can  not  be  received  in  support  of  his  testimony  in  court  there 
is  a  well  established  exception,  viz.:  Whenever  a  witness  is  sought  to 
be  impeached  by  showing  that  he  has  made  declarations  inconsistent 
with  the  testimony  given  by  him  upon  the  trial,  and  the  tendency  of 
such  impeaching  evidence  is  to  impute  to  the  witness  a  design  to  mis- 
represent from  some  motive  of  interest,  or  to  show  that  his  testimony 
is  a  fabrication,  a  former  declaration,  made  by  him  at  a  time  when 
the  supposed  motive  did  not  exist,  is  admissible  in  confirmation  or 
corroboration  of  his  testimonv.     Id. 

23.  When  the   plaintiffs  alleged   and  introduced  testimony  to  show  that  the 

grantee  in  the  deed  in  question  did  not  know  of,  and  had  never  ac- 
cepted, said  deed  during  the  lifetime  of  the  maker,  her  declarations 
during  the  lifetime  of  the  maker  showing  that  she  did  know  of,  and 
had  accepted   said   deed,   were  pertinent  and   proper  testimony.     Id. 

24.  W^here   the   defendant   propounded   interrogatories   to   a   witness   and   the 

plaintiff  filed  cross-interrogatories, '  procured  a  commission  and  took 
the  answers,  and  subsequently  the  defendants  procured  a  commission 
and  took  the  answers  of  the  witness  again  to  the  same  interrogatories, 
the  admission  of  the  deposition  taken  by  the  defendant  was  a  matter 
in  the  discretion  of  the  court,  and  in  the  absence  of  a  showing  that 
such  discretion  was  abused  to  the  material  injury  of  the  plaintiffs, 
the  court's  action  will  not  be  reviewed.     Id. 

25.  Because  there  was  no  evidence  of  sufficient  probative  force  to  have  war- 

ranted the  jur>'  in  finding  that  the  grantee  in  the  deed  in  question 
knew  at  any  time  tliat  the  deed  was  merely  colorable,  and  the  inten- 
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tion  of  the  grantor  was  not  to  pass  title  to  the  land  thereby  to  the 
grantee,  it  was  not  error  to  refuse  to  submit  such  issue  to  the  jury.    Id, 

26.  Whether  or  not  interrogatories  which  a  party  refuses  to  answer  should 

be  taken  as  confessed  is  a  question  addressed  to  the  sound  discretion 
of  the  presiding  judge  under  all  the  circumstances,  and  unleas  it 
appears  that  such  discretion  has  been  abused  his  action  will  not  be 
disturbed.     Id. 

27.  In   proof  of  a   conspiracy  acts   of  omission  and   commission   of  the  de- 

fendant, and  of  his  coconspirators  during  the  existence  of  the  ccm— 
spiracy,  both  before  and  after  the  date  alleged  in  the  {^tition,  are 
admissible  in  evidence.  Evidence  considered,  and  held  admissible. 
Perry  v.  State,  56. 

28.  Questions  of  pedigree,  such  as  marriages,  births  and  deaths  of  members 

of  a  family,  may  be  proved  by  declarationa  of  the  deceased  membeiB 
of  the  family.  To  be  admissible,  however,  such  declarations  must 
have  been  made  ante  litem  motam.  It  is  not  necessary  that  litigation 
should  actually  have  been  b^g^un  at  the  time  of  the  declarations;  it 
is  sufficient  for  their  exclusion  if  a  dispute  or  controversy  is  actually 
in  progress.  Byers  v.  Wallace  (87  Texas,  509),  discussed.  Clorluun 
V.  Settegast,  254. 

29.  An  original   United   States   census  roll   is  not  admissible  in  evidence  to 

prove  that  the  persons  therein  named  were  alive  at  the  time,  nor  to 
show  what  persons  constituted  the  family,  their  ages,  nor  any  other 
matter  necessary  to  show  pedigree  and  heirship.     Id. 

30.  Declarations  as  to  matters  of  pedigree  made  by  a  member  of  a  family  at 

a  time  when  he  would  have  an  interest  in  making  a  false  declaration 
would  be  regarded  as  self-serving,  and  inadmissible  as  evidence  of 
the  matters  stated.     Id. 

31.  The  testimony  of  a  witness  who  was  present  during  a  conversation  between 

other  parties  over  the  telephone,  as  to  what  the  party  at  the  other 
end  of  the  line  said  was  hearsay,  the  knowledge  of  the  witness  having 
been  obtained  only  from  what  was  repeated  or  told  him  by  the  party 
using  the  telephone  in  his  presence.     Texas  d  P.  Ry.  Co.  v.  Felker,  420. 

32.  Statements  by  or  conversations  with  third  persons,  in  the  absence  of  a 

party  to  the  suit,  are  hearsay,  and  not  admissible  against  such  party, 
even  though  such  statements  or  conversations  be  concerning  facte 
about  which  a  witness  testifies  and  the  cause  of  the  witness  remem- 
bering them.     Cain  v.  Corley,  224. 

33.  In  a  suit  for  personal  injuries  received  in  a  collision  between  a  railway 

train  and  a  street  car,  the  remark  of  the  street  car  conductor  to  a 
passenger  as  the  car  approached  the  crossing,  "I  will  go  to  the  front 
and  see  that  everything  is  all  right  so  we  will  get  across  the  rail- 
road;" and  his  remark  to  another  passenger  "I  must  go  through  to 
the  front  of  the  car  and  look  out  for  headlights  and  engines"  were 
both  admissible  as  parts  of  the  res  gestae.  Northern  Texas  Tract,  Co. 
V.  Caldwell,  374. 

34.  In  a  suit  for  personal  injuries  received  in  a  collision  between  a  railway 

train  and  a  street  car,  the  railway  conductor  was  asked  the  following 
question:  "When  a  street  car  is  approaching  a  crossing,  when  wiU 
it  appear  that  it  is  going  to  stop?  When  would  it  become  apparent 
that  there  was  danger  of  a  collision  when  the  street  car,  coming  on 
Main  Street,  like  this?"  Held,  to  call  for  a  conclusion  of  the  witness 
and  the  answer  was  properly  excluded.     Id. 

36.  In  a  suit  for  personal  injuries  received  in  a  collision  at  a  railroad  cross- 
ing a  witness  who  had  been  sent  by  the  defendant  company  to  make 
a  test  at  the  place  of  the  collision,  after  testifying  to  the  facts  con- 
nected with  the  experiment,  was  asked  to  state  "whether  or  not  it 
would  be  possible  for  a  man  standing  thirty  feet  from  the  crossing, 
listening  for  the  train,  and  not  hear  it  as  it  approached  the  crossing." 
Held,  properly  excluded  as  calling  for  a  speculative  opinion.     Id. 

30.  It  was  not  error  to  permit  an  experienced  railroad  man  to  testify  that 


Indbz.  673 

Syidenoe — Continued. 

a  street  car  oould  be  stopped  in  much  shorter  space  than  a  locomotiTe 
or  a  number  of  cars.  The  fact  is  one  obviously  true.  Id. 
87.  In  a  suit  growing  out  of  a  collision  between  a  railroad  train  and  a  street 
car  it  was  proper  to  allow  the  railway  company  to  prove  that  it  was 
the  custom  when  a  railway  train  and  a  street  car  were  both  approach- 
ing the  same  crossing  at  the  same  time  for  the  street  car  to  stop  for 
the  train.    Id, 

38.  The  suffering  of  a  party  in  many  cases  can  only  be  ascertained  by  ex— 

pressions  of  the  party  himself,  and  this  being  the  best  evidence  of 
which  the  case  is  susceptible,  such  evidence  is  admissible  if  such  ex* 
pression  is  usual  and  natural  under  such  conditions.  8t.  Louis  d  8. 
F,  Ry,  Co,  V.  Boyer,  311. 

39.  Nonexpert  witnesses  may  testify  as  to  whether  or  not  a  person  appeared 

to  be  sick  and  suffering  or  otherwise.    Id, 

40.  It  is  competent  for  witnesses,  who  were  in  a  proper  position,  to  testify  that 

they  could  have  heard  the  whistle  or  bell  if  it  had  been  sounded.  Bt. 
Louis,  8,  F.  d  T,  Ry,  Co,  v,  Knotoles,  172. 

41.  A  physician  who  has  been  local  surgeon   for  a  railroad  one-and-a-half 

years  and  is  familiar  with  the  rules  of  the  company  in  regard  to  the 
physical  qualifications  of  applicants  for  employment,  may  testify  that 
certain  injuries  would  disqualify  an  applicant  for  employment.  Chicago, 
R,  L  d  P.  Ry,  Co.  V,  Hiltihrand,  614. 

42.  Where  a  medical  expert  had  testified  for  plaintiff  that,  although  plaintiff 

had  been  ruptured  some  time  before  the  accident  alleged,  he  had  been 
treated  in  a  certain  way  by  the  witness,  and  had  entirely  recovered; 
and  a  medical  expert  for  defendant  had  testified  that  the  treatment 
described  would  not  have  cured  the  plaintiff  by  the  time  of  the  acci- 
dent, it  was  permissible  for  plaintiff,  on  cross-examination  of  de- 
fendant's expert,  to  show  that  his  opinion  was  not  as  likely  to  be 
correct  as  that  of  the  physician  who  had  examined  and  treated  the 
plaintiff.     Galveston,  B.  d  8.  A,  Ry.  Co,  v.  Fink,  644. 

43.  A  hypothetical  question  based  on  proven  facts,  and  the  answer  thereto 

of  a  medical  expert,  by  which  the  plaintiff  sought  to  show  that  his 
present  nervous  condition  was  the  result  of  the  injuries  inflicted  by 
defendant,  and  not  the  effect  of  a  nervous  attack  suffered  a  year 
previous,  were  not  improper.  Oalveston,  H,  d  8,  A.  Ry,  Co,  v.  Btoy, 
448. 

44.  The  opinions  of  nonprofessional  men  upon  questions  of  health  and  sickness 

are  admissible  in  evidence,  and  even  as  to  questions  involving  scien- 
tific knowledge  such  evidence  is  admissible  if  the  witness  gives  the 
facts  upon  which  his  opinion  is  based.    Duerler  Mfg,  Co,  v,  Eiohom,  638. 

45.  A  medical  expert  may  state  his  opinion  either  that  the  injury  was  pro- 

duced by  a  certain  cause,  or  that  it  could  have  been  so  produced.  Oal* 
veston,  H.  d  8,  A,  Ry,  Co,  v.  Cherry,  344. 

46.  The  testimony  of  experts  upon  hypothetical  questions  as  to  the  fact  of  a 

market  value  for  damaged  cattle  at  a  certain  time  and  place  can  not 
be  considered  as  against  the  testimony  of  a  witness  who  was  on  the 
ground  and  tried  to  sell  the  cattle  but  could  not  do  so.  Texas  d  P. 
Ry,  Co,  V.  Coggin,  476. 

47.  It  was  error  to  permit  a  witness,  who  had  never  practiced  medicine  or 

surgery,  and  whose  only  qualification  as  an  expert  was  that  he  had 
paid  some  doctor's  bills  and  two  surgical  bills,  to  testify  as  to  the 
reasonable  value  of  medical  services.  A  witness  on  this  subject  need 
not  be  a  physician,  but  he  must  be  in  some  way  sufficiently  informed. 
Missouri,  K.  d  T,  Ry,  Co.  v,  Craig,  583. 

48.  Where  in  a  suit  for  damages  to  a  shipment  of  horses  it  appeared  from 

the  testimony  of  the  plaintiff  that  his  knowledge  of  the  market  value 
of  said  horses  at  their  destination  at  the  time  they  should  have  ar~ 
rived  there  was  but  a  reproduction  of  what  had  been  oonmiunicated 
to  him  by  letters  and  telegrams  received  from  persons  living  in  that 
neighborhood  who  were  not  shown  to  have  had  any  knowle^e  them- 
Vol.  XLIV.  Civil— 43. 
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selves  of  said  market,  the  testimony  should  have  been  excluded,  and 
this,  although  the  witness  freely  and  repeatedly  stated  that  he  knew 
the  market  value.  Pecos  d  N.  T.  Ry,  Co.  v.  Hughes,  135. 
49.  A  witness  for  the  plaintiff  as  to  the  prices  at  which  certain  cattle  were 
sold  by  a  commission  company  admitted,  on  cross-examination,  that 
he  testified  from  records  kept  by  the  company,  which  records  were  made 
by  a  clerk  of  the  company  upon  information  furnished  by  the  witness, 
that  he  was  obliged  to  consult  said  records,  and  that  he  only  knew 
that  said  records  were  correct  because  the  clerk  who  made  them  was 
entrusted  with  that  duty.  Held,  the  testimony  should  have  been  ex- 
cluded on  objection  that  the  witness  w^as  not  testifying  from  his  own 
knowledge,  but  from  records  not  made  by  the  witness.  Texas  &  P. 
Ry.  Co.  V.  Leggett  (12  Texas  Ct.  Rep.,  919),  followed.  Teaias  d  P. 
Ry.  Co.  V.  Leggett,  296. 

60.  Where  there  was  no  evidence  that  cattle  shipped  to  market  failed  to  ar- 

rive in  time  to  get  a  "fill''  before  being  weighed,  it  was  error  to  admit 
evidence  as  to  the  increase  of  weight  by  a  "fill."    Id. 

61.  Where  the  weight  of  calves  included  in  a  shipment  of  cattle  was  agreed 

upon,  it  was  error  to  admit  testimony  as  to  the  shrinkage  during  trans- 
portation of  calves  of  a  different  weight.     Id. 

52.  The  admission  in  evidence  of  a  part  of  an  answer  of  a  witness  concerning 
the  market  value  of  cattle  at  a  certain  time  and  place,  when  the  part 
admitted  is  intelligible,  and  the  purpose  for  which  it  is  admitted  is 
stated  by  the  court  at  the  time,  is  not  prejudicial  error.  8t.  Louis, 
I.  M.  d  8.  Ry.  Co.  v.  Ounter,  480. 

63.  It  was  not  error  to  exclude  the  following  question  propounded  to  a  wit- 
ness: "Do  you  say  in  this  case  that  your  shipment  was  not  gotten 
over  the  road  as  soon  as  possible  under  the  circumstances?"  because 
it  called  for  the  opinion  of  the  witness  on  the  very  issue  the  jury  were 
to  determine.     Id. 

54.  A  witness  who  is  an  experienced  cattleman,  and  acquainted  with  the  cattle 
market  on  the  date  in  question,  can  testify  to  the  market  value  of  a 
certain  class  of  cattle  on  said  date.    Id. 

65.  It  is   permissible  for  a  witness  to  testify  that  on  previous  occasions  he 

had  shipped  cattle  over  the  same  route  in  a  certain  time.     Id. 

66.  A  witness  experienced  in  shipping  cattle  to  market  may  testify  as  to  the 

probable  shrinkage  in  cattle  in  a  given  case.    Id. 

57.  To  show  how  much  was  received  for  a  shipment  of  cattle,  a  witness  who 
sold  the  cattle,  saw  them  go  on  the  scales  to  be  weighed,  and  a  few 
minutes  afterv^ard  received  the  official  weighmaster's  certificate  of 
weights,  and  consummated  the  sale  by  them,  may  testify  as  to  the 
weight  of  said  cattle.     Id. 

68.  A  witness  who  has  given  his  opinion  of  the  value  of  a  horse  at  the  des- 
tination to  which  a  carrier  undertook  his  transportation,  may  be  cross- 
examined  as  to  the  price  at  which  such  an  animal  could  be  bought 
elsewhere,  and  its  effect  on  its  market  value  at  place  of  destination. 
Texds  d  P.  Ry.  Co.  v.  Netosome  d  WiUiamSf  513. 

59.  A  certification  of  registration  of  a  trotting  stallion,  though  testified  to 

be  a  document  which  would  be  accepted  by  horsemen  of  America  aa 
authentic  registration  of  the  animal's  pedigree,  is  not  admissible  in 
evidence  without  proof  of  its  execution  as  at  common  law.     Id. 

60.  The  pedigree  and  fitness  for  breeding  purposes  generally  of  animals  in- 

jured in  transportation  may  be  shown  in  proof  of  value  and  damages 
under  the  general  allegation  thereof,  depreciation  therein  not  being  a 
special  damage  which  must  be  alleged  as  in  case  of  entry  for  a  certain 
competition  or  contract  for  breeding.     Id. 

61.  In  reply  to  a  question  as  to  what  he  gave  for  the  certificates  of  stock 

in  controversy,  a  witness  testified  that  he  "had  already  stated  that 
he  gave  $85  per  share."  An  objection  that  the  witness  did  not  answer 
positively  as  to  the  value  of  the  stock  was  without  merit.  Moore  v. 
Woodson y  503. 

62.  The  evidence  being  confiicting  as  to  the  negligence  of  the  defendant  in 
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providing  food  for  plaintiff's  wife  during  the  delay  of  the  train,  and 
the  circumstances  under  which  it  was  supplied  to  the  other  passengers, 
it  was  error  for  the  court  to  exclude  the  admission  of  the  plaintiff's 
wife  that  there  were  two  other  ladies  on  the  same  train,  and  she 
knew  where  they  lived,  but  had  neglected  to  take  their  testimony. 
Texas  d  N.  0.  R,  Co,  v,  Harrington,  387. 

63.  The  defendant  offered  to  prove  by  the  doctor  who  waited  on  plaintiff's 

wife  that  he  told  plaintiff's  wife  that  her  rheumatism  was  not  caused 
by  the  exposures  of  her  trip,  and  advised  her  not  to  sue.  Held,  the 
doctor's  opinion  expressed  to  the  wife  was  incompetent  testimony, 
though  his  opinion  as  an  expert  to  the  same  effect  was  admissible 
in  the  form  of  direct  testimony.    Id, 

64.  Upon  cross-examination,  the  plaintiff  having  denied  making  statements 

to  third  parties  before  the  filing  of  the  suit,  to  the  effect  that  his 
case  against  the  defendant  was  a  "close"  case  and  recovery  doubtful, 
testimony  to  contradict  him  as  to  said  statements  was  properly  ex- 
cluded, because  said  statements  were  mere  conclusions  of  the  witness 
and  concerning  an  immaterial  matter.  Northern  Texas  Tract,  Co.  v, 
MulUns,  666. 

65.  It  was  error  for  the  court  to  refuse  to  allow  defendant  to  prove,  on  cross- 

examination  of  one  of  plaintiff's  witnesses,  that  said  witness  had  a 
similar  suit  pending  against  defendant  company  growing  out  of  the 
same  transaction.-    Missouri,  K.  d  T,  Ry,  Co,  v.  Cherry,  232. 

66.  Whenever  evidence  is  admitted  only  for  a  particular  purpose  it  is  error 

for  the  court  to  refuse  a  charge  limiting  it  to  that  purpose.     Id, 

67.  A  rule  of  a  railroad  company,  when  offered  for  the  purpose  of  showing 

negligence  on  the  part  of  such  company,  is  admissible  in  evidence 
without  being  pleaded.     Galveston,  H.  d  8.  A,  Ry.  Co.  v,  Oarrett,  406. 

Ezeontion  Sale. 

Property  exempt  from.     See  Cities,  2, 

As  against  unrecorded  deed.     See  Record  of  Title,  1,  2. 

EzemptionB. 

Cattle  running  at  large.     See  Cities,  2, 

Expert. 

As  to  appearance  of  sickness.     See  Evidence,  S9. 
As  to  market  value.     See  Evidence,  46,  4S,  52,  54,  58. 
As  to  meaning  of  keeping  books.     See  Insurance,  Fire,  S. 

Fees. 

For  collecting  note.     See  Attorney's  Fee,  1. 
For  impounding  livestock.     See  Cities,  2. 

Eellow  Servaoit. 

Injuries  by  negligence  of.     See  Master  and  Servant,  8-10,  IS,  17,  18, 
Rule  under  common  law.    See  Negligence,  7, 

FUing. 

Absence  of  file  mark.    See  Statement  of  Facts,  1,  2, 

Finding  of  Fact. 

Assigning  error  on.     See  Res  Adjudicata,  S. 

Flro. 

Destruction  of  goods  by.     See  Carriers  of  Freight,  20, 

Foredosnre. 

Sale  by  trustee.     See  Election  of  Remedies,  1, 
Classification  of  claims.    See  Receivers,  4-9, 
Kemedy  by  trustee's  sale.     See  Res  Adjudicata,  6 
Of  lien  for  taxes.     See  Taw  Sale,  1, 
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Foreisrn  Law. 

1.  In  the  absence  of  evidence  to  the  contrary  it  will  be  presumed  that  tfa* 
laws  of  other  States  and  Territories  are  the  same  as  our  own.  There- 
fore, in  a  suit  in  Texas  for  damages  to  a  shipment  of  cattle  upon  a 
contract  executed  in  New  Mexico,  it  was  a  question  of  fact  to  be 
submitted  to  a  jury  whether  or  not  a  provision  in  said  contract^  re- 
quiring notice  of  a  claim  for  damages  to  be  filed  with  the  company 
within  ninety-one  days  after  the  damage  occurred,  was  a  reasonable 
requirement,  such  being  the  law  in  Texas.  Southern  Kan,  Ry.  Co,  v. 
Curtis  Bros,  d  Davidson,  477. 

Forgery. 

Circiunstantial  proof  of.     See  Evidence,  18,  19. 

Ptaud. 

Of  shipper  in  classification  of  freight.     See  Carriers  of  Freight,  2, 

Concealing  contents  of  instrument.    See  Contract,  IS,  H, 

Proof  of.     See  Evidence,  18,  19, 

Intent  immaterial.     See  Landlord  and  Tenant,  2, 

Estoppel  by.     See  Married  Woman,  1. 

In  inception  of  negotiable  paper.    See  Negotiable  Instrument,  1, 

Fraudulent  Conveyance. 

1.  Where  a  husband  makes  a  deed  to  his  wife  for  the  purpose  of  defrauding 
his  creditors  neither  he  nor  his  heirs  can  avoid  the  same  by  pleading 
and  proving  such  purpose.    Davis  v.  Davis,  238. 

Ftaudulent  Land  Certifloate. 

1.  The  Act  of  February  4,  1841   (2  Gammel's  Laws,  635),  to  detect  fraudu- 

lent land  certificates  and  to  provide  for  issuing  pateaits  to  l^gal  claim- 
ants, did  not  require  that  a  certified  copy  of  the  judgment  obtained 
should  be  filed  in  the  Land  Office,  but  only  that  the  clerk  of  the  court 
should  certify  the  fact  when  the  claimant  obtained  a  verdict.  Kirbg 
V.  Hayden,  207. 

2.  A  judgment  obtained  under  the  provisions  of  the  Act  of  1841,  to  detect 

fraudulent  land  certificates,  only  established  the  genuineness  of  the 
certificate,  and  did  not  adjudge  the  exclusive  ownership  of  the  certifi- 
cate to  be  in  the  plaintiff  or  actor  in  said  proceeding.     Id. 

Fundamental  Error. 

1.  Fundamental  error  in  the  proceedings  in  the  trial  court  may  be  presented^ 
and  will  be  considered  on  appeal,  although  no  assignment  is  filed  in 
the  trial  court.     Houston  E.  d  W.  T.  Ry.  Co.  v,  Skeeter  Bros.,  105. 

Guardianship. 

Certificate  of  appointment.     See  Evidence,  S. 

1.  Under  the  provisions  of  article  2565,  Kevised  Statutes,  providing  for  the 

appointment  of  a  guarctian  of  an  orphan  in  the  county  where  such 
orphan  is  found,  our  Probate  Courts  have  power  to  appoint  a  guardian 
of  the  person  and  estate  of  an  orphan  who  had  been  brought  to  Texaa 
from  the  Indian  Territory  where  her  last  surviving  parent  had  re- 
sided and  recently  died.     Hagan  v.  Snider,  139. 

2.  Where  the  plaintiff  sues  in  the  capacity  of  guardian  to  set  aside  an  order 

of  court  appointing  another  as  guardian  of  the  same  orphan  the 
answer  of  the  defendant  denying  the  rights  of  the  plaintiff  as  guardian 
need  not  be  verified.  Subdivision  3  of  article  1265  of  the  Revised 
Statutes  does  not  apply.    Id. 

EarmleBS  Error. 

Determined  by  state  of  proof.     See  Practice  on  Appeal,  8,  9. 

1.  Errors  affecting  only  a  defendant  who  does  not  appeal  will  not  be  con- 

sidered on  appeal  by  his  codefendants.     Moore  v.   Woodson,  503. 

2.  The  overruling  a  special  demurrer  on  the  ground  that  certain  facts  al- 
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leged  did  not  constitute  negligence  became  immaterial  when  the  court 
failed  to  submit  the  omission  alleged  for  consideration  as  a  ground 
of  recovery.     International  d  Q.  N.  R,  Co,  v.  Cruaetumer,  181. 

3.  Where,  under  the  pleading  and  evidence,  the  verdict  should  have  been 

either  for  the  defendant  generally,  or  for  double  the  amount  for  which 
it  was,  in  fact,  rendered  in  favor  of  plaintiff,  the  defendant  can  not 
complain  that  the  verdict  was  not  for  a  larger  amount.  Brunson  v, 
Blair,  44. 

4.  When,  in  a  suit  for  actual  and  exemplary  damages,  a  verdict  is  returned 

for  only  actual  damages,  the  exclusion  of  testimony  as  to  defendant's 
good  motives  was  harmless.     Cain  v.  Corley,  224. 

5.  Where  several   carriers  are  sued  for  damages  to  a  shipment  of  cattle 

during  transportation  and  for  delay  in  furnishing  cars  for  said  ship- 
ment, and  under  the  evidence  only  the  initial  carrier  could  have  been 
liable  for  the  delay  in  furnishing  cars,  error  in  submitting  that  issue 
as  to  all  the  defendants  was  rendered  harmless  by  the  verdict  of  the 
jury  in  favor  of  the  initial  carrier  on  that  issue.  Southern  Kan,  By* 
Co.  V.  Curtis  Bros,  d  Davidson,  477. 

6.  When  incompetent  testimony  has  been  admitted,  and  the  jury  are  after- 

wards instructed  not  to  consider  it,  its  admissions  will  be  regarded 
as  harmless.    Eousion  d  T.  C.  R.  Co.  v.  Anderson,  394. 

7.  The  admission  of  irrelevant  or  incompetent  testimony  is  harmless  error 

when  other  testimony  to  the  same  effect  is  admitted  without  objection. 
Chicago,  R.  I.  d  P.  Ry.  Co.  v.  Hiltibrand,  614. 

8.  When  the  court,  in  a  suit  for  personal   injuries,  submits   in  its  main 

charge  a  ground  of  negligence  not  warranted  by  the  evidence,  and  at 
the  request  of  the  defendant  gives  a  special  charge  by  which  said 
ground  of  negligence  was  practically  withdrawn  from  the  jury,  the 
error  was  not  cause  for  reversal,  especially  in  the  absence  of  an  as- 
signment distinctly  complaining  of  the  same.  8t.  Louis,  8.  F,  d  T. 
Ry.  Co.  V.  Knowles,   172. 

9.  Where,  in  a  suit  against  two  defendants,  each  of  the  defendants  endeavors 

to  show  that  the  other  is  exclusively  liable,  and  a  verdict  is  rendered 
against  only  one  of  the  defendants,  error  in  the  charge,  and  other 
matters  affecting  the  issue  between  the  plaintiff  and  the  other  defendant 
only,  can  not  be  complained  of  by  the  defendant  against  whom  the 
verdict  is  rendered.    Id. 

10.  In  a  suit  against  two  defendants,  and   judj]rment   rendered   against  only 

one,  the  misconduct  of  the  attorney  for  the  successful  defendant,  cal- 
culated to  prejudice  the  other  defendant,  is  not  cause  for  reversal  of 
the  judgment  obtained  by  the  plaintiff  when  the  court  properly  charges 
the  jury  against  the  effects  of  such  misconduct.     Id. 

11.  In  a  suit  to  set  aside  a  deed  on  the  ground  that  the  same  was  fraudu- 

lently obtained,  the  refusal  of  the  court  to  give  an  instruction  to  enable 
the  jury  to  determine  whether  the  statements  by  which  the  deed  was 
obtained  were  deceitful  and  fraudulent,  was  harmless  in  view  of  the 
fact  that  the  jury  found,  in  answer  to  a  special  issue,  that  the  grantors 
voluntarily  executed  said  deed  without  any  misleading  or  deceptive 
statements.    Bridgeport  Coal  Co.  v.  Wise  County  Coal  Co.,  369. 

« 

Hearsay. 

In  proof  of  pedigree  or  family  history.     See  Evidence,  2,  28,  SO. 

As  to  correctness  of  accotmt.     See  Eiyidence,  5. 

Notoriety  of  claims  of  title.     See  Evidence,  17. 

United  States'  census  law.     See  Evidence,  29. 

Conversation  over  telephone.     See  Evidence,  31. 

Conversations  with  third  persons.     See  Evidence,  32. 

Heirs. 

Testimony  in  suit  by.     See  Evidence,  6,  21. 
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Heirship. 

How  proven.     See  Trespass  to  Try  Title,  2. 
1.  Under  the  Spanish  law,  which  was  in  force  in  the  Republic  of  Texas  prior 
to   1840,  if  an  intestate  died,  leaving  brothers  and  sisters  of  the  full 
blood,  they  would   inherit   all   of  the  estate,   to   the  exclusion  of   the 
brothers  and  sisters  of  the  half  blood.     Kirhy  v,  Hayden,  207. 

Highway. 

Right  acquired  by  public  use.     See  Prescription,  1. 

Husband  and  Wife. 

Power  of  survivor  over  community  property.     See  Administration,  2-4; 

Community  Property,  1-S. 
Wife's  liability  for  cost.     See  Costs,  2, 
Deed  in  fraud  of  creditors.     See  Fraudulent  Conveyance,  1. 
Effect  of  conveyance  to  wife.     See  Wife's  Separate  Property,  i. 

Impeachment  of  Witness. 

On  immaterial  matter.  See  Evidence,  64 . 
Newly  discovered  evidence.  See  New  Trial,  2. 
1.  In  a  suit  for  damages  for  backing  a  train  upon  and  injuring  an  infant 
at  a  crossing  over  a  railroad  track,  a  witness  for  defendant  testified 
that  there  was  no  man  on  the  rear  end  of  the  train  to  keep  a  lookout 
while  the  train  was  backing,  but  denied  saying  at  the  time  of  the 
accident  that  it  was  the  company's  fault,  and  that  plaintiff  had  a 
good  cause  of  action.  Held,  the  statements  denied  by  the  witness  were 
inadmissible  and  immaterial,  and  impeaching  testimony  should  not 
have  been  admitted.  The  fact  that  the  court  instructed  the  jury  to 
consider  the  impeaching  testimony  for  no  other  purpose  except  as 
affecting  the  credibility  of  the  witness  did  not  cure  the  error.  Houston, 
E.  d  W.  T.  Ry,  Co.  v,  Adams,  288. 

Infectious  Disease. 

Damages  for  communicating.     See  Proximate  Cause,  1. 

Injunction. 

Against  void  judgment.     See  Judgment,  4. 

1.  While  it  seems  that  an  action  against  the  Comptroller  and  other  State 

officers  to  enjoin  their  proceeding  to  collect  taxes  under  a  statute  al- 
leged to  be  unconstitutional  was  in  effect  a  suit  against  the  State,  and 
not  maintainable  without  its  consent,  a  ruling  to  the  contrary  be- 
came immaterial  where  plaintiffs  were  denied  the  injunction  sought, 
and  the  only  recovery  awarded  was  upon  defendant's  cross-action  for 
recovery  of  the  taxes.     Producers*  OH  Co.  v.  State,  327. 

2.  A   court   of  equity   can  not   be   invoked   to   enjoin   criminal   prosecutions 

when  the  applicant  has  a  plain,  adequate  and  complete  remedy  at  law. 
City  of  Tyler  v.  Story,  250. 

3.  An  exception  to  the  above  rule  is  found  where  the  intervention  of  equity 

becomes  necessary  to  protect  the  franchise  of  a  public  service  corpora- 
tion, or  to  prevent  the  multiplicity  or  oppressiveness  of  criminal  pros- 
ecutions where  there  is  a  right  affecting  many  persons.     Id, 

4.  Where   plaintiff   sought   to  enjoin   the   enforcement   of   a   city   ordinance 

making  it  a  penal  offense  for  any  one  to  keep  hogs  at  any  place  in 
said  city  within  one  mile  of  the  center  of  the  same,  the  bill  should 
have  been  dismissed  because  the  validity  of  the  ordinance  could  have 
been  fully  tested  at  law  in  the  event  plaintiff  was  prosecuted  for  vio- 
lating said  ordinance.     Id. 

Innocent  Purchaser. 

Under  deed  intended  as  mortgage.     See  Deed,  7. 

As  against  unrecorded  deed.     See  Record  of  Title,  1,  2. 

As  against  claim  for  taxes.     See  Taxation,  10. 
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Question  of  mere  preponderance  of  evidence.     See  Burden  of  Proof,  1. 

Absence  of  evidence  to  support.  See  Carriers  of  Freight,  9,  10;  Damages,  16. 

Charges  held  not  conflicting.     See  Carriers  of  Passengers,  17, 

Not  authorizing  double  damages.     See  Damages,  H,  15. 

Errors  not  grounds  for  reversal.     See  Harmless  Error,  5,  8,  9,  11. 

Charge  upon  presumption  of  grant.     See  Presumption,  5. 

Charge  permitting  double  recovery.     See  Sequestration,  ^. 

Adjustment  of  equities.     See  Special  Issues,  2. 

Error  not  considered.     See  Statement  of  Facts,  3. 

As  to  conveyance  in  writing.     See  Statute  of  Frauds,  2. 

Paragraphs  of  charge  construed  together.     See  Telegraph,  1. 

1.  A  charge  should  be  read  and  construed  as  a  whole.     Chicago,  R.  I.  d  P. 

Ry.  Co.  V.  Birk,  615. 

2.  The   charge   of  the   court   and   the   special   charges  given   at  the   request 

of  either  party  should  be  taken  and  construed  As  a  whole.  Houston 
d  T.  C.  R.  Co.  V.  Easton,  95. 

3.  Because  the  court  instructed  the  jury  as  follows:     "The  law  of  the  case 

you  should  receive  from  the  charge  of  the  court,  and  be  governed 
thereby,"  it  can  not  be  presumed  that  the  juiy  were  led  thereby  to 
think  that  they  should  not  consider  the  special  charges  given  by  the 
court.     International  rf  G.  N.  R.  Co.  v.  Hays,  462. 

4.  When  the  evidence  as  to  an  issue  is  undisputed  the  court  may  assume 

it  as  proven.     Moore  v.  Woodson,  503. 

5.  The  practice  of  giving  the  jury  the  form   of  verdict  in  the  charge  is 

proper.     Id. 

6.  Where  it  expressly  appeared  from  an  agreed  statement  of  facts  that  the 

evidence  was  conflicting  on  issues  of  fact  which  were  material,  it  was 
error  for  the  court  to  instruct  a  verdict.     Carter  v.  Clifton,   182. 

7.  It  is  only  when  the  evidence  is  such  as  to  admit  of  only  one  conclusion, 

or  when  ordinary  minds  can  deduce  from  it  no  other  than  the  one 
conclusion,  that  the  trial  court  is  authorized  to  withdraw  the  cause 
from  the  jury  by  instructing  a  verdict.  Facts  considered,  and  held 
to  require  a  submission  of  the  issues  to  the  jury.  Gorham  v.  Sette- 
gast,  254. 

8.  Where  only  one  witness   testifies  to   a   state   of   facts   it   is   sufficient  to 

warrant  the  court  in  submitting  to  the  jury  the  phase  of  the  case 
made  by  said  testimony.    Reeves  v.  Galveston,  H.  d  8.  A.  Ry.  Co.,  352. 

9.  The  court  used  the  following  language  in  its  charge:     "The  plaintiff  sues 

the  defendant  corporation  for  alleged  injuries  he  received  while  atr- 
tempting  to  board  and  enter  defendant's  train."  Held,  not  on  the 
weight  of  evidence.     Galveston,  H.  d  S.  A.  Ry.  Co.  v.  Fink,  544. 

10.  In  a  suit  for  damages  for  delay  in  the  transportation  of  cattle,  charge 

.  considered,  and  held  not  to  be  upon  the  weight  of  the  evidence.     Texas 
d  P.  Ry.  Co.  V.  Coggin,  474. 

11.  The  owner  of  property  abutting  on  a  street  sued  for  damage  to  the  same 

by  the  operation  of  a  railroad  on  and  along  the  street;  the  damage 
was  alleged  to  be  the  effect  of  noise,  dust,  smoke  and  cinders  caused 
by  the  operation  of  defendant's  trains;  the  court  submitted  this  issue 
of  damage  to  the  jury;  the  evidence  showed  that  the  engines  were 
oil-burners  and  emitted  no  cinders.  Held,  under  the  facts  and  cir- 
cumstances of  this  case,  the  use  of  the  word  cinders  did  not  mislead 
the  jury,  and  was  harmless.     Cane  Belt  R.  Co.  v.  Turner,  42. 

12.  The  court,  after  instructing  the  jur>'  as  to  plaintiff's  theory  of  the  case, 

continued:  "So,  of  course,  if  you  should  believe  from  the  evidence 
that  the  defendant  did  exercise  ordinary  care  to  transport  said  cattle 
without  unreasonable  delay,"  etc.  Held,  the  expression,  "of  course," 
did  not  indicate  any  disparagement  of  defendant's  defense.  St.  Louis, 
1.  M.  d  S.  Ry.  Co.  V.  Gunter,  480. 

13.  Where   there  were   fourteen   carloads  of   plaintiff's   cattle,   and   after  Ave 

hours  allowed  for  feed  ond  rest  they  wore  delayed  at  a  station  waiting 
for  a  regular  train  to  take  them  out,  it  was  not  error  for  the  court 
to   charge   that   any   delay   in   the   transportation    of   plaintiff's   cattle 
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on  account  of  defendant's  regular  train  for  an  unreasonable  length 
of  time  would  not  be  justified  without  some  reasonable  explanation*    /d. 

14.  A  failure  on  the  part  of  the  court  to  enumerate  in   its  charge  all  the 

issues  presented  by  a  defendant,  is  an  error  of  omission  which  must  be 
corrected  by  requested  instructions.  Chicago,  R,  /.  d  /*.  Ry.  Co,  t?. 
mitibrand,  614. 

15.  In  a  suit  by  one  parent  for  personal  injuries  to  his  child,  a  charge  that 

if  both  parents  were  guilty  of  contributory  negligence  the  parent  suing 
could  not  recover  was  negative  error,  and  should  have  been  corrected 
by  a  requested  instruction  to  the  eflFect  that  the  contributory  Di- 
ligence of  either  parent  would  defeat  a  recovery.  Houstonf^E.  d  W.  T. 
Ry.   Co.   V,   Adams,   288. 

16.  A  charge  which   submits   as  an   issue  a  fact   about  which  there  can  be 

no  question  under  the  evidence  is  error,  but  only  negative  error.     Id. 

17.  Where   the   amount   of   the  verdict   is   issuable   on   the   record,   a  charge 

allowing  double  damages  in  a  suit  for  personal  injuries  is  reversible 
error.     Charge  considered,  and  held  subject  to  this  objection.    Id. 

18.  In  a  damage  suit  an  instruction  that,  under  a  given  state  of  facts,  the 

jury  might  find  for  the  plaintiff  any  amount  not  exceeding  the  amount 
claimed  in  the  petition  naming  it  is  generally  condemned  as  tending  to 
impress  the  jury  that,  in  the  opinion  of  the  court,  such  a  sum  might 
be  awarded  under  the  evidence.     Id. 

19.  A   charge   presents   no   affirmative   error   by   directing   a  verdict   for   de- 

fendant upon  the  finding  of  two  distinct  facts  either  of  which  alone 
entitled  him  to  such  verdict;  but  where  he  requested  a  charge  that 
verdict  should  go  in  his  favor  on  the  finding  of  one  of  such  facts, 
which  there  was  evidence  tending  to  prove,  it  was  error  to  refuse  it. 
Missouri,  K.  d  T.  Ry.  Co.  v.  Mason,  627. 

20.  Requested    instructions,   substantially   embraced   in   the   charge   given,   or 

without  evidence  to  support  them,  were  properly  refused.  Western  V. 
Tel.  Co.  V.  Rowe,  84. 

21.  The  main  charge  and  special  charge  compared,  and  held  not  to  be  contrar- 

dictory  nor  to  emphasize  certain  facts  or  phases  of  the  case.  Texas 
Mew.  Ry.  Co.  v.  Higgins,  523. 

22.  Where  the  only  issue  raised  by  the  evidence  was  as  to  the  mental  capacity 

of  the  plaintiff  to  execute  the  release  in  question,  it  was  error  to 
refuse  a  special  charge  submitting  such  issue.  Missouri,  K.  d  T.  Ry. 
Co.  V.  Oraig,  583. 

23.  It  was  not  error  for  the  court,  in  a  suit  for  personal  injuries,  to  give 

a  special  charge  at  the  request  of  plaintiff  submitting  the  various 
causes  of  injury  alleged,  as  distinct  groimds  of  recovery,  although 
the  court  had  in  its  main  charge  submitted  the  combined  causes  as 
ground  for  recovery.     Texas  d  N.  O.  Ry.  Co.  <?.  Harrington,  387. 

24.  The  court,  in  charging  on  the  burden  of  proof,  added  that  "the  greater 

number  of  w^itnesses  does  not  of  itself  determine  the  preponderance 
of  the  evidence."     Held,  misleading.     Id, 

25.  Where  the  plaintiff  claims  damages  for  several   items  of  injury,  all   of 

which  are  submitted  to  the  jury  by  the  charge  of  the  court,  and  the 
evidence  is  insufficient  to  support  a  finding  against  defendant  as  to 
one  of  such  items,  and  the  jury  returns  a  general  verdict  against  the 
defendant,  the  entire  verdict  must  be  set  aside.  Missouri,  K.  d  T,  Ry. 
Co.  V.  Schroeder,  47. 

IiLBiiranoe,  Fire. 

1.  The  ruling  of  this  court,  as  to  the  insufficiency  of  the  inventory  herein 

to  comply  with  the  requirement  of  the  insurance  policy  a«  to  keeping 
same,  made  in  Delaware  Ins.  Co.  v.  Monger  &  Henry,  74  S.  W.  Rep., 
792,  upon  the  same  facts  here  involved,  is  followed  and  approved. 
Monger  d  Henry  v.  Queen  Ins.  Co.  of  Am.,  629. 

2.  The  ruling  of  the  Supreme  Court  in  Monger  &  Henry  v.  Delaware  Ins. 

Co.,  97  Texas,  362,  that  an  undertaking  by  insured  to  keep  a  set  of 
books  presenting  a  complete  record  of  purchases,  sales  and  shipments. 


Index.  681 

Insuranoe,  Tire — Continued. 

is  not  met  by  the  mere  preservation  of  detached  slips  taken  from  a 
cash  register  is  followed  in  case  involving  the  same  facts.    Id, 

3.  The  opinion  of  a  bookkeeper  was  not  receivable  to  show  that  the  preser- 

vation of  mere  detached  slips  from  a  cash  register  constituted  such 
a  keeping  of  **books"  as  was  customary  and  would  be  a  compliance 
with  a  warranty  that  books  should  be  kept.    Id. 

4.  Where  the   policy  of   insurance   by   its   terms   permits   concurrent   insur- 

ance, but  stipulates  that  the  total  insurance  shall  at  no  time  exceed 
three-fourths  of  the  actual  cash  value  of  the  property  insured,  to 
avoid  the  policy  for  overvaluation  there  must  be  an  intention  to 
defraud  on  the  part  of  the  owner;  an  honest  error  of  judgment  or  a 
mistake  in  valuation  will  not  have  that  effect.  Pennsylvania  F,  Ins, 
Co.  V.  Waggener,  144. 

5.  A  warranty  in  an  insurance  contract  is  a  statement  made  therein  by  the 

assured  which  is  susceptible  of  no  construction  other  than  that  the 
parties  mutually  intended  that  the  policy  should  not  be  binding  unless 
such  statement  be  literally  true.  Where  there  is  no  stipulation  that 
an  overvaluation  should  operate  as  a  forfeiture  of  the  policy,  the 
provision  concerning  valuation  is  not  a  warranty.    Id. 

6.  Where   for  the   purpose   only   of   changing  the   form   of   an   incumbrance 

existing  on  the  insured  property  at  the  time  the  policy  was  issued 
the  legal  title  to  the  property  was  put  in  a  third  person  for  a  few 
days,  it  was  not  such  a  breach  of  that  clause  in  the  policy  forbidding 
a  change  of  title  as  would  avoid  the  policy.    Jd, 

7.  Endorsed   on  a  policy  of   insurance   was  an  assignment  of  the  same  to 

third  persons,  but  it  was  shown  by  the  evidence  that  said  endorsement 
was  made  by  mistake,  that  there  was  no  consideration  for  the  same, 
and  the  policy  was  never  delivered  to  the  assignees.  Held,  said  assign- 
ment was  of  no  effect,  and  did  not  violate  a  clause  of  the  policy  for- 
bidding an  assignment  of  the  same  before  loss,  unless  by  consent 
endorsed  thereon  or  added  thereto.     Id. 

8.  Where  a  partnership  of  local  fire  insurance  agents  is   composed  of  two 

persons,  only  one  of  whom  has  notice  or  knowledge  of  an  incumbrance 
upon  property,  insured  by  the  partnership,  no  mention  of  said  incum- 
brance being  made  in  the  application  for  insurance,  such  knowledge 
will  be  imputed  to  the  principal,  the  insurance  company;  and  this, 
although  the  policy  was  actually  written  by  the  partner  who  had 
no  knowledge  of  the  incumbrance.  St.  Paul,  F.  d  M.  Ins.  Co.  v. 
Stogner,  60. 

9.  Where  local   insurance   agents   were   at   first   without   authority   to   issue 

policies  of  insurance  upon  gin  property,  such  policies  being  issued  by 
the  general  agents  alone,  but  shortly  before  the  issuance  of  the  gin 
policy  in  question  an  application  for  a  similar  policy  was  returned 
by  the  general  agents  to  the  local  agents,  with  instructions  to  issue 
the  policy  themselves,  and  other  policies,  including  the  one  in  question, 
were  soon  thereafter  issued  by  the  local  agents  with  the  knowledge 
and  consent  of  the  general  agents,  the  jury  were  warranted  in  finding 
that  the  local  agents  had  authority  to  issue  the  policy  in  question.  Id. 
10.  It  appearing  that  the  premium  due  upon  the  policy  in  question  had 
never  been  paid,  the  amount  of  the  same  should  have  been  deducted 
from  the  amount  of  the  policy  in  rendering  judgment  for  the  plain- 
tiffs in  the  trial  court,  and  said  judgment  will  be  so  reformed  on 
appeal ;  but  because  appellants  made  no  effort  to  have  this  done  in 
the  court  below  the  cost  of  appeal  should  not  be  taxed  against  the 
appellee.     Id. 

Insnranoe,  Life. 

For  benefit  of  illegitimate  child.     See  Benefit  Insurance,  i,  B. 

Death  of  beneficiary.     See  Benefit  Insurance^   S. 

1.  By  the  terms  of  a  life  insurance  policy  it  was  stipulated  that  the  said 

policy   should   not  be  binding   upon   the   company   unless   at   the  time 

the  policy  was  delivered  the  insured  was  in  sound  health;  it  appeared 

from  the  undisputed  evidence  that,  at  the  time  the  policy  was  received 
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from  the  company  and  delivered  to  the  insured,  he  was,  in  fact, 
though  perhaps  unconsciously,  afflicted  with  a  mortal  disease  which 
soon  thereafter  caused  his  death.  Held,  that  the  company  was  not 
liable  on  the  policy.  Metropolitan  Life  Ins.  Co.  v.  BetZy  Admr.,  557. 
2.  A  benefit  certificate  contained  the  following  provision:  "If  the  member 
holding  this  certificate  should  die  ...  by  his  own  hand  or  act, 
whether  sane  or  insane  .  .  .  this  certificate  shall  be  null  and 
void  and  of  no  effect."  The  evidence  was  circumstantial,  and  conflict- 
ing as  to  whether  the  death  of  the  member  was  by  suicide  or  accident 
and  would  support  a  verdict  for  either  theory.  Held,  the  burden  of 
proving  suicide  being  upon  the  insurer,  the  verdict  of  the  jury  finding 
that  the  death  was  accidental  should  not  be  disturbed.  Sovereign  Oamp^ 
W.  of  W.  V.  Boehme,  169. 

Intent. 

That  deed  shall  not  pass  title.     See  Deed,  1,  2. 

Interest. 

As  an  element  in  damages.     See  Damages,  6. 
From  maturity  of  debt.    See  Note,  i. 

Interstate  Commerce. 

Attempt  of  State  to  regulate.     See  Carriers  of  Freight,  1. 
Equipment  with  automatic  couplers.    See  Removal  of  Causes,  1,  2. 

Intoxicating  Liquors. 

Local  option  law.  Se€  Elections,  IS. 
1.  Under  our  statute  the  defense  of  good  faith  in  a  sale  of  intoxicating 
liquor  to  a  minor  must  be  sustained  by  proof  not  only  that  the  seller 
believed  the  minor  to  be  of  full  age,  but  that  there  was  reasonable 
grounds  for  such  belief,  and  the  court  should  so  charge  the  jury. 
Evidence  considered,  and  held  insufficient  to  support  a  finding  for  the 
defendant.     Creel  v.  Cordon,  '367. 

Joint  Wrongdoers. 

1.  Where  the  evidence  shows  that  the  negligence  of  two  independent  wrongs 

doers  jointly  contributed  to  the  injuries  complained  of,  each  is  pri- 
marily liable,  and  neither  is  entitled  to  judgment  over  against  the 
other.     Northern  Tewas  Tract.  Co.  v.  Caldioell,  374. 

2.  In    a    suit    against    two    independent    wrongdoers    the    liability    of    each 

depended  upon  its  breach  of  the  duty  it  owed  the  plaintiff;  neither 
defendant  owed  the  other  any  duty,  and  the  court  properly  refused 
to  instruct  the  jury  upon  the  relative  duty  of  the  defendants  to 
each  other.     Id. 

Judge. 

Removal  of.  See  Removal  from  Office,  1. 
1.  The  regular  judge  of  the  District  Court  being  disqualified  the  parties 
agreed  upon  a  special  judge  who  tried  the  case;  upon  appeal  the 
judgment  was  reversed  and  the  cause  remanded;  the  special  judge 
having  moved  from  the  county  in  which  the  case  was  pending  refused 
to  return  and  try  it  again;  thereupon  the  regular  judge  certificated 
to  the  Governor  his  disqualification,  and  the  Governor  ordered  an 
exchange  with  its  district  judge  of  an  adjoining  district,  naming  him; 
the  exchange  was  made,  and  the  case  tried  by  the  judge  of  the 
adjoining  district.  Held,  the  trial  and  judgment  were  lawful  and 
valid.     Sovereign  C.  W.  of  W.  v.  Boehme,  159. 

Judgment. 

On  setting  aside  election.     See  Elections,  3. 

Effect  of  dismissal.     See  Estoppel,  1. 

Establishing  genuousness  of  certificate.    See  Fraudulent  Land  Certificate,  2. 

Against  defendant  not  cited.     See  Parties,  2. 
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Presumptions  to  support.     See  Pleading,  9. 

As  bar  to  further  recovery.     See  Res  Ad  judicata,  1-6. 

In  name  of  State.     See  Taxation,  6, 

Foreclosing  lien  for  taxes.    See  Taw  Sale,  1, 

Effect  of  dismissal  of  suit.     See  Trial  of  Right  of  Property,  1,  2. 

1.  In  a  recovery  by  a  next  friend  for  a  minor  the  judgment  should  be  in 

favor  of  the  next  friend  for  the  use  of  the  minor,  and  require  that 
the  money  be  deposited  in  court  until  the  minor  comes  of  age  or  has 
a  guardian.     Bt.  Louis,  8,  F.  d  T.  Ry.  Co.  v.  Andrews ^  426. 

2.  In  a  recovery  by  next  friend  for  personal  injuries  to  a  minor  the  judg^ 

ment  should  be  that  the  minor,  by  her  next  friend,  naming  him, 
recover  the  amount  of  the  judgment,  for  the  sole  use  of  the  minor, 
and  that  the  money  when  paid  into  court  be  held  until  the  minor 
becomes  of  full  age  or  has  a  guardian.  Northern  Texas  Tract.  Co.  v, 
Caldwell,  376. 

3.  A  judgment  in  favor  of  a  person  not  a  party  to  the  suit  is  a  nullity, 

both  as  to  such  person  and  the  defendant.  Houston,  E.  d  W.  T,  Ry. 
Co.  V.  Bkeeter  Bros.,  105.' 

4.  Suit  was  filed  in  a  Justice  Court  by  one  person  for  $19.95;  judgment  was 

rendered  for  $15  against  the  defendant,  but  in  favor  of  a  partnership 
of  which  the  plaintiff  and  another  constituted  the  members.  Held, 
the  judgment  was  a  nullity,  and  was  properly  enjoined  by  the  District 
Court.     Id. 

5.  The  case  of  Dunlap  v.  Sutherlin   (63  Texas,  38),  has  no  application  to  a 

case  in  which  there  is  no  ambiguity  as  to  the  party  in  whose  favor 
the  judgment  was  rendered.     Id. 

6.  Where  the- suit  is  by  one  party  and  the  judgment  is  in  favor  of  another, 

article  1367,  Revised  Statutes  furnishes  a  remedy  by  which  the  judg- 
ment may  be  made  to  conform  to  the  record.    Id. 

Turlsdlotion. 

To  appoint  guardian  of  person.     See  Guardian,  1. 
Over  person  not  cited.     See  Parties,  2. 
Over  cross  demand.    See  Parties,  3. 

1.  Where,  in  a  suit  for  rent  and  to  foreclose  a  landlord's  lien  upon  mer- 

chandise in  the  hands  of  a  purchaser,  it  was  alleged  that  the  mer- 
chandise was  of  the  value  of  $600,  the  District  Court  would  have 
jurisdiction  although  it  developed  that  the  value  of  the  merchandise 
was  less  than  $500.     Freeman  v.  Collier  Racket  Co.,  177. 

2.  In  a  suit  in  the  Justice  Court  upon  three  promissory  notes  for  $25  each 

given  in  part  payment  for  a  piano,  the  defendant  plead  in  reconvention 
for  rescission  of  the  contract  and  for  recovery  of  the  money  and 
property  paid,  aggregating  $270.  Held,  that  neither  the  Justice  Court 
nor  the  County  Court  on  appeal  had  jurisdiction  of  defendant's  plea 
in  reconvention.     Cable  Co.  v.  Rogers,  620. 

3.  On   appeal   from    a   justice   to   the   County   Court   the   plaintiff   can   not 

increase  his  claim  by  amendment  to  a  sum  exceeding  two  hundred 
dollars;  and  it  is  immaterial  that  the  court  did  not  charge  on  the 
items  of  increased  damage  and  that  the  judgment  was  for  less  than 
two  hundred  dollars.    Missouri,  K.  d  T.  Ry.  Co.  of  Texas  v.  Hughes,  436. 

Juitioe's  C!onrt. 

Pleadings  in.     See  Pleading,  9. 

Jury. 

1.  When  a  party  agrees  to  the  setting  of  a  jury  case  for  a  time  when  he 

must  know  there  would  be  no  regular  jury,  he  can  not  complain  that 
a  "picked-up"  jury  is  empaneled  for  the  trial  of  the  case.  Texas  d 
P.  Ry.  Co.  V.  Coggin  d  Dunatoay,  423. 

2.  When   it  appears,  upon   examination  of  a  juror  on  voir  dire  in  a  suit 

against  a  railroad  company,  that  said  juror  was  prejudiced  against 
railways  to  the  extent  that  he  was  fearful  he  could  not  help  being 
influenced  by  it  in  considering  a  verdict,  a  challenge  for  cause  by  the 
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railroad  should  have  been  sustained,  and  the  verdict  being  against  the 
challenging  party,  injury  will  be  presumed.  8t.  Louie  d  8.  F.  Ry.  Co,  v, 
Hooser,  229. 

3.  Where,  because  of  the  sickness  of  one  of  the  jurors,  the  case  was  tried 

with  only  eleven  jurors,  and  it  developed  that  one  of  the  jurors  was 
illiterate,  and  could  not  sign  his  name  to  the  verdict,  it  was  not 
error  for  the  judge  to  write  the  juror's  name  at  the  foot  of  the  verdict 
and  the  juror  to  make  his  mark  thereto.  The  juror  having  been 
accepted  by  the  parties,  any  objection  on  the  ground  of  illiteracy 
came  too  late  after  verdict.     Moore  v.  Woodaon,  503. 

4.  In  a  suit  for  breach  of  promise  and  seduction  it  was  shown,  on  motion 

for  new  trial,  that,  after  the  jury  had  retired  to  consider  of  their 
verdict,  and  during  their  deliberation,  it  was  suggested  by  some  of 
the  jurors  that  a  certain  child,  which  the  plaintiff  had  with  her  in 
the  courtroom,  looked  like  the  defendant,  and  should  have  been  intro- 
duced in  evidence.  Held,  not  such  misconduct  as  to  require  a  new 
trial.  Cain  v.  Corlcy,  224. 
6.  Article  3141,  Revised  Statutes,  provides  that  a  witness  in  any  case  shall 
be  disqualified  to  serve  as  a  juror  in  such  case.  When.,  upon  the  trial 
of  a  case,  the  defendant  called  as  a  witness,  upon  a  material  issue,  one 
of  the  jurors  who  had  been  impaneled  to  try  the  case,  to  the  testimony 
of  which  witness  the  plaintiffs  objected  on  the  ground  that,  being  a 
juror,  he  was  not  a  competent  witness,  which  objection  was  by  the 
court  overruled,  and  the  witness  allowed  to  testify;  but  afterwards, 
by  the  consent  of  both  parties,  the  juror  was  excused  from  the  panel 
and  the  trial  proceeded  with  eleven  jurors,  held,  not  error  to  overrule 
plaintiff's  application  for  continuance  based  on  the  admisuon  of  said 
testimony.     Walker  v.  Dickey ^   110. 

Iiandlord  and  Tenant. 

1.  In  a  suit  by  a  tenant  against  his  landlord  for  illegally  suing  out  a  disr- 

tress  warrant,  the  issue  as  to  what  the  rental  contract  was  was  the 
vital  issue;  the  contract  was  reduced  to  writing  and  handed  by  the 
landlord  unsigned  to  the  tenant  with,  the  request  to  look  over  it,  and 
sign  it,  and  return  it;  the  tenant  never  signed  the  writing,  but  kept 
it  and  produced  it  on  the  trial;  the  landlord  offered  to  testify  that 
the  tenant  told  him  shortly  after  receiving  tlie  writing,  that  it  was 
all  right.  Held,  the  testimony  was  competent,  as  an  admission  against 
interest;  and  the  writing  was  admissible  with  the  other  evidence 
relating  thereto  for  the  jury  to  determine  whether  or  not  it  embodied 
the  contract.     Morgan  v.  Tims,  308. 

2.  When  the  tenant  commits  an  act  which  gives  the  landlord  a  right  to  a 

distress  warrant  the  intent  on  the  part  of  the  tenant  to  defraud  the 
landlord  is  immaterial.    Id, 

3.  In   the   absence   of   an   agreement   to   the   contrary   it   is   the   duty   of  a 

tenant  to  make  necessary'  repairs  on  the  rented  premises.     Id. 

4.  The  defendant  in  a  distress  proceeding  may  either  reconvene  in  that  suit 

or  file  a  separate  suit  for  damages. 

Landlord't  Lien. 

Priority  of.  See  Mechanic's  Lien^  1. 
1.  A  landlord  (a  corporation)  leased  certain  premises  for  a  portion  of  tha 
crop  of  rice  to  be  raised  thereon;  when  the  crop  was  gathered  th« 
landlord's  portion  of  the  crop  for  rent  was  delivered  to  it,  but  an 
indebtedness  due  it  for  advances  and  supplies  was  not  paid;  a  third 
party,  claiming  that  the  father  of  the  tenant  was  the  real  owner  of 
the  crop,  levied  on  a  portion  of  the  remainder  of  it  to  satisfy  a 
judgment  against  the  father,  and  duly  notified  the  landlord;  the 
tenant's  portion  of  the  crop,  exclusive  of  that  levied  on,  was  amply 
sufficient  to  pay  the  landlord's  claim  for  advances  and  supplies,  but 
the  landlord  took  no  steps  to  collect  its  claim  until  after  the  tenant 
had  disposed  of  all  of  the  crop  left  in  his  hands,  when  the  landlord 
sought   to   enjoin   the   creditor   from   selling  the   portion   of   the   crop 
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seized  by  him  on  the  ground  that  its  landlord's  lien  for  advances  and 
supplies  was  superior  to  the  creditor's  claim  and  levy.  Held,  the 
doctrine  of  marsnalling  assets  would  apply,  and  under  the  foregoing 
facts  the  creditor  would  have  the  better  right  to  that  portion  of  the 
crop  seized  by  him,  provided  it  was  shown  to  be  the  property  of  his 
debtor.     Wolfe  v.  Houston  Ld.  d  Ir,  Co,,  379. 

2.  Where  a  retail  stock  of  merchandise  of  the  value  of  $17,000  is  sold  oat 

in  job  lots  to  different  purchasers  within  a  period  of  forty-two  days 
under  and  by  means  of  a  "closing  out"  advertisement,  the  sale  is  not 
''in  the  regular  course  of  business"  as  that  expression  is  used  in  the 
statute  concerning  landlord  and  tenant,  and  a  landlord  of  the  mer- 
chant has  a  lien  upon  the  job  lots  so  sold  to  secure  him  in  the  pay- 
ment of  t^e  rent  of  the  storehouse  occupied  by  such  merchant.  Freeman 
V.  Collier  Racket  Co,,  177. 

3.  The  words   "to  the  tenant,"   as  written   in   article   3228   of  the  Revised 

Statutes,  held  to  mean  "by  the  tenant."     Id, 

Liens. 

For  construction,  repair  and  operation  of  railways.     See  Recewere,  ^-9, 

Ltmitatlon. 

Extension  of  time  of  payment.     See  Administration,  2. 

1.  Where  the  true  owner  of  land  is  in  actual  possession  of  a  portion  of  the 

same  the  adverse  possession  of  another,  for  the  purposes  of  limitation, 
will  be  confined  to  such  land  only  as  he  has  in  actual  and  exclusive 
possession.     Texas  d  V.  0.  R.  Co,  v.  Haynes,  272. 

2.  The  adverse  possession  of  land  by  one  who  is  under  the  mistaken  belief 

that  it  is  part  of  the  public  domain  will  support  limitation  against 
the  true  owner.    Id. 

3.  Where  a  part  of  a  number  of  cotenants  execute  a  deed  to  the  entire  prop- 

erty such  act  amoimts  to  a  repudiation  of  the  tenancy,  and  the  pur- 
chaser taking  possession  holds  adversely  to  t^e  other  cotenants;  and 
this  will  be  the  effect  even  though  said  deed  recites  the  existence  of 
the  other  joint  owner.     Naylor  d  Jones  v.  Foster,  599. 

4.  The  different  periods  of  possession  of  land  by  different  parties  not  hold- 

ing in  privity  can  not  be  tacked  one  to  the  other  to  make  out  the 
necessary  period  of  limitation.     Poland  v.  Porter,  334. 

5.  The  fact  that  one  who  buys  and  pays  for  land  directs  the  deed  to  be 

made  to  a  third  party  for  the  purpose  of  securing  such  party  in  a 
debt  would  not  prevent  the  purchaser,  the  equitable  owner,  from  pre- 
scribing under  the  five  years  statute  of  limitation.  The  transaction 
would  be  only  a  mortgage.  The  statute  does  not  require  that  the 
person  in  possession  must  claim  under  a  deed  to  himself.  Kirhy  v. 
Hayden,  207. 

6.  A  mere  conveyance  of  the  entire  tract  of  land  by  one  of  two  heirs  is  not 

such  an  ouster  of  the  other  heir  as  would  set  the  statute  of  limi- 
tation in  motion.     Id, 

7.  A  claiin   for  timber  cut  from  land  is  barred  by  the  two  years  statute 

of  limitation  when  filed  more  than  two  years  after  the  trespass.     Id. 

8.  A  claim  of  title  by  limitation  under  the  ten  years  statute  to  land  er- 

roneously supposed  to  be  included  in  the  boundaries  of  a  deed  can 
not  be  sustained  in  the  absence  of  actual  possession  of  such  land. 
Constructive  possession  extends  only  to  the  boundaries  of  the  deed. 
Perry  v.  Stevens,   108. 

9.  The  right  to  enforce  a  trust     deed  by  sale  under  the  power  conferred 

is  not  lost  by  reason  of  the  remedy  by  suit  and  foreclosure  being 
barred  by  limitation.  Bandy  v,  Cates,  38. 
10.  It  appearing  from  the  evidence  that  more  than  two  years  elapsed  between 
the  date  of  the  alleged  conversion  and  the  death  of  the  testator,  and 
there  being  no  proof  that  the  testator  did  not  know  of  or  consent  to 
the  acts  of  the  executor  alleged  to  constitute  a  conversion,  and  no  proof 
of  fraud  or  concealment  on  the  part  of  the  executor,  plaintiff's  cause 
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of  action  was  barred  by  limitation,  and  the  court  was  authorized  to 
instruct  a  verdict  accordingly.     Clement  v.  Clement,  575. 

11.  In  a  suit  for  breach  of  promise  of  marriage,  although  it  appeared  from 

the  pleading  and  evidence  that  the  first  promise  of  marriage  was 
made  more  than  one  year  before  the  suit  vras  filed,  still,  if  it  appeared 
also  that  such  promise  was  repeated  and  renewed  from  time  to  time, 
to  a  period  within  less  than  one  year  before  suit  filed,  the  cause  is 
not  barred  by  limitation.     Cain  v.  Corley,  224. 

12.  In  a  suit  by  a  discharged  policeman  to  recover  the  salary  attached  to 

the  office,  where  the  evidence  showed  that  the  salary  was  not  due  until 
the  end  of  each  month,  limitation  did  not  begin  to  run  against  each 
month's  salary  until  the  end  of  the  month.  City  of  Paris  v.  CabinesSy 
587.  I 

LiTettook. 

Transportation  by  carrier.     See  Carriers  of  Freight,  6-15. 
Prohibited  from  running  at  large.     See  Cities,  1,  2;  Stock  Law,  1,  2. 

Local  Option. 

Elections  under.     See  Elections,  IS. 

Lost  Deed. 

Secondary  proof  of.     See  Evidence,  11. 

Proof  by  circumstances.     See  Evidence,  16,  17. 

XallcionB  Prosecution* 

1.  The  rule  applicable  to  ordinary  civil  suits  and  which  denies  any  cause 

of  action  for  damages  for  prosecuting  them  without  ground  and  ma- 
liciously governs  also  the  case  of  a  motion  against  a  sheriff  to  subject 
him  to  liability  for  the  amount  of  a  judgment  by  reason  of  his  failure 
or  refusal  to  levy  on  or  sell  property  subject  to  execution  thereon. 
(Rev.  Stats.,  art.  2386.)  Such  motion  does  not  come  within  the 
class  of  extraordinary  proceedings  for  which  damages  may  be  re 
covered  if  wrongfully  or  maliciously  prosecuted.  Nowotny  v.  Chrona. 
325. 

2.  In  a  suit  for  malicious  prosecution,  the  issue  being  whether  or  not  the 

officer  arresting  plaintiff  was  acting  for  the  defendant  company  in 
so  doing,  or  w*as  pursuing  his  duties  as  a  policeman,  it  was  irrelevant 
and  immaterial  what  charge  said  officer  preferred  against  a  third 
party  upon  arresting  him.     Missouri,  K.  d  T.  R.  Co.  v.  Cherry,  232. 

3.  There  being  no  allegation  in  plaintifTs  petition  as  to  the  health  of  his 

family  at  the  time  of  his  arrest,  as  bearing  upon  the  question  of 
mental  anguish,  the  admission  of  testimony  on  that  subject  was  of 
doubtful   propriety.     Id. 

Married  Woman. 

Absence  of  acknowledgment.     See  Deed,  S. 

Effect  of  deed  to.  See  Wif^s  Separate  Property,  1. 
1.  A  married  woman  having  falsely  represented  by  the  recitals  in  a  power 
of  attorney  that  she  was  a  feme  sole,  and  that  she  and  those  who 
joined  with  her  in  the  execution  of  said  power  were  the  only  heirs 
of  a  certain  ancestor,  is  estopped  from  repudiating  the  act  as  against 
one  who  acted  on  such  representations.  An  estoppel  by  deed  is  es- 
sentially different  from  an  estoppel  in  pais.  Estate  of  Jones  v.  Neal, 
413. 

Master  and  Servant. 

Communication  of  infectious  disease.     See  Agency,  1. 
Right  to  terminate  employment.     See  Contract,  8. 
Fellow  servants  under  common  law.     See  Negligence,  7,  8. 
Injury  in  coupling  cars.     See  Negligence,  12,  IS,  18. 
Defective  step  to  engine.     See  Negligence,  15,  16. 
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Causal  connection  with  injury.     See  Negligence,  22. 
Refusing  examination  of  books.     See  Receivers,  3. 

1.  Where  a  switchman,  while  endeavoring  to  make  a  coupling,  was  injured 

by  the  combined  effects  of  a  slippery  track  (the  risk  of  which  he 
assumed)  and  a  defective  coupler  (the  risk  of  which  he  did  nQt  assume) 
the  court  properly  charged  the  jury,  in  effect,  that  the  fact  that 
plaintiff  assumed  the  risk  of  the  defective  track  would  not  relieve 
defendant  from  liability  for  the  defective  coupling.  International  d 
G.  N.  R.  Co.  V.  Elder,  605. 

2.  In    this    State    it    may    be    shown    by    circumstances,    such    as    universal 

disregard  and  lack  of  effort  to  enforce,  that  a  rule  of  a  company  for 
the  government  and  guidance  of  its  employes,  has  been  abrogated  or 
abandoned.  A  distinction  is  drawn,  however,  between  a  rule  made 
for  the  company's  own  ends  and  purposes  and  one  designed  solely  for 
the  safety  of  its  servants;  it  is  only  a  rule  of  the  first  class  that  should 
be  held  abandoned  by  habitual  violations.  Justice  Pleasants  does 
not  assent  to  this  distinction.     Texas  d  N.  O.  Ry.  Co.  v.  Conway,  68. 

3.  In  this  State  the  carrier's  duty  of  inspection  extends  to  cars  of  another 

company  as  well  as  to  its  own,  whenever  the  carrier's  servants  are 
required  to  handle  them.  Where,  in  handling  cars  on  a  transfer  track, 
the  said  cars  being  in  the  possession  of  another  company  and  not 
intended  to  be  used  by  defendant,  a  servant  is  injured  by  reason  of 
defects  in  said  cars,  the  master  is  responsible.    Id. 

4.  It  is  not  only  the  duty  of  the  master  to  use  ordinary  care  to  provide  a 

reasonably  safe  place  for  his  servants  to  do  their  work,  but  in  order 
that  danger  from  defects  that  may  afterwards  arise  may  be  obviated 
he  must  make  such  examination  or  inspection  as  a  person  of  ordinary 
prudence  would  have  made  under  the  circumstances;  and  a  failure 
on  the  part  of  a  railroad  company  to  cause  its  section  men  to  go  over 
their  section  during  a  rain,  alleged  by  it  to  be  unprecedented,  is  negli- 
gence.    Galveston,  H.  d  S.  A.  Ry.  Co.  v.  Garrett^  406. 

5.  The  rule   in   cases   of  defective   appliances   is  that  the  servant   does   not 

assume  the  risks  arising  from  the  failure  of  the  master  to  do  his 
duty,  unless  he  knows  of  such  failure  and  the  attendant  risks,  or,  in 
the  ordinary  discharge  of  his  duties,  must  necessarily  have  acquired 
the  knowledge.  By  "necessarily  acquired  knowledge"  is  meant  that 
which  arises  from  the  obvious  and  open  negligence,  which  the  servant 
must  have  seen  and  known  in  performing  his  work,  by  the  use  of 
ordinary  care.     Galveston,  H.  d  8.  A.  Ry.  Co.  v.  8 toy,  448. 

6.  A   servant  assumes   only  those   risks   ordinarily   incident  to  the  business 

in  which  he  is  engaged.    Id. 

7.  The   risk   assumed   by    a   servant,    as    incident   to   his   employment,    pre- 

cludes negligence  of  the  master  which  adds  to  or  augments  the  risk, 
unless  such  negligence  and  the  superadded  danger  incident  thereto 
were  known  to  the  employe,  or  he  had  such  facts  in  mind  as  charged 
him  with  such  knowledge.     Texas  Mex.  Ry.  Co.  v.  Higgins,  523. 

8.  Even    in   jurisdictions   where  the   common   law   obtains,   a   fireman    on   a 

locomotive  and  a  road  master,  whose  duty  it  is  to  keep  the  roadbed 
in  proper  condition,  are  not  such  fellow  servants  as  will  relieve  the 
railroad  company  from  liability  for  injuries  to  the  fireman  resulting 
from  negligence  of  the  road  master.  Chicago,  R.  I.  d  P.  Ry.  Co.  v. 
Birk,  615. 

9.  Where,  by   the   derailment   of   an   engine   a   fireman   is   injured,   and   the 

derailment  is  caused  by  the  concurring  negligence  of  the  engineer  in 
running  too  fast  and  the  negligence  of  the  railroad  in  the  maintenance 
of  its  track,  the  negligence  of  the  engineer  will  not  relieve  the  railroad 
from  liability.  Id. 
10.  A  charge  is  not  subject  to  the  objection  that  it  is  contradictory  because, 
after  properly  defining  fellow  servant,  it  instructed  the  jury  to  find 
for  plaintiff  on  the  theory  that  W.  was  vice-principal  as  to  plaintiff, 
but  not  to  find  for  plaintiff  if  they  found  that  W.  and  plaintiff  were 
fellow  servants.  Reeves  v.  Galveston,  H.  d  8.  A.  Ry.  Co.,  352. 
11.  The  defense  of  contributory  negligence  or  assumed  risk  is  not  always  or 
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necessarily  eliminated  by  the  fact  that  the  act  causing  the  injury  iB 
done  in  obedience  to  the  master's  order.    Id. 

12.  In   a  suit  by  a  railroad  employe  for  injuries   received  while  moving  a 

heavy  rail,  alleged  to  have  been  caused  by  the  want  of  sufficient  assis- 
tance, evidence  considered,  and  held  to  support  a  finding  by  the  jury 
that  the  master  was  negligent  in  not  furnishing  more  men  to  handle 
the  rail.     Oalveston,  H.  d  8.  A.  Ry.  Co.  v.  Bonn,  631. 

13.  Where  it  appeared  from  the  evidence  that  there  was  no  negligence  on  the 

part  of  plaintiffs  fellow  servants,  that  plaintiff  was  not  accustomed 
to  or  skilled  in  the  work  required  of  him,  and  that  the  danger  to  such 
a  person  resulted  from  the  insufficient  assistance  furnished  by  the 
master,  the  court  properly  refused  to  instruct  a  verdict  for  the  defend- 
ant.   Id. 

14.  When   an  employe  who  is  suffering  from  a  physical  infirmity  which  is 

liable  to  be  aggravated  by  the  work  assigned  him,  undertakes  such  work 
without  giving  his  employer  notice  of  his  condition,  he  is  guilty  of 
contributory  negligence.    Id. 

15.  Where,  in  a  suit  for  personal  injuries,  the  evidence  did  not  show  that 

plaintiff  was  lacking  in  ordinary  intelligence,  a  charge  on  the  iseue 
of  assumed  risk  that  the  plaintiff  was  entitled  to  recover  unless  he 
knew  or  in  the  discharge  of  his  duties  must  necessarily  have  known 
the  risk  and  attendant  danger,  was  not  reversible  error  because  it 
made  the  intelligence  of  the  plaintiff, '  instead  of  that  of  a  man  of 
ordinary  intelligence,  the  standard.     Id. 

16.  In  a  suit  for  personal  injuries  caused  by  lifting  a  heavy  railroad   iron, 

pleading  considered,  and  held,  sufficiently  specific  as  to  the  negligence 
of  the  defendant  and  the  manner  of  the  injury.     Id. 

17.  If  the  negligence  of  a  master  concurs  with  that  of  his  servant  in  inflicting 

an  injury  upon  another  servant  the  master  is  as  liable  for  the  con- 
sequences as  though  his  act  of  negligence  were  the  sole  cause  of  the 
injuiy,  and  this,  though  the  injury  may  not  have  occurred  but  for 
the  negligence  of  the  servant.     Duerler  Mfg.  Co.  v.  Eichom,  638. 

18.  Where,   in   a   suit  for   personal   injuries,  the  defendant  pleads  negligence 

of  a  fellow  servant,  the  court  in  submitting  the  issue  to  the  jury, 
should  confine  them  to  the  very  servant  and  very  acts  of  n^ligence 
of  such  servant  pleaded  by  the  defendant.     Id. 

19.  In  a  suit  by  an  employe  for  personal  injuries  caused  by  the  falling  of  a 

barrel  from  a  loft  overhead  evidence  considered,  and  held  to  show  no 
negligence  on  the  part  of  a  coemploye,  and  therefore  not  to  require 
a  charge  on  that  issue. 

20.  The  duty  of  an  employer  to  exercise  ordinary  care  to  provide  a  reasonably 

safe  place  for  his  employes  to  work  is  personal  to  the  employer,  con- 
tinuous and  nondelegable.     Id. 

21.  In  a  suit  by  an  employe  for  personal  injuries  caused  by  the  falling  of  a 

barrel  from  overhead  while  she  was  engaged  in  her  work  below,  and 
who  was  unfamiliar  with  the  manner  in  which  the  barrels  were  stored, 
and  whose  duty  did  not  require  her  to  inspect  or  to  familiarize  her- 
self with  the  situation  of  the  barrels,  such  employe  had  the  right  to 
rely  on  the  assumption  that  her  employer  had  discharged  his  duty  to 
his  employes  in  providing  a  safe  place  for  them  to  work,  and,  although 
she  had  worked  there  some  time,  she  did  not  assume  the  risk  of  in- 
jury from  the  falling  barrel.     Id. 

22.  By  a  rule  of  the  company  engineers  were  required,  at  the  end  of  each 

run,  to  fill  out  a  report  blank  reading  as  follows:  "Note — ^Enginemen 
must  report  on  this  form  a.nything  wrong  about  their  engines,  and  they 
will  be  held  responsible  for  every  defect  not  reported."  Held,  under 
all  the  facts  and  circumstances  of  this  case  it  was  a  question  of  fact 
and  not  of  law  whether  or  not  plaintiff  was  negligent  in  not  discovering 
the  defect,  and  the  question  was  properly  submitted  to  the  jury.  The 
breach  of  a  rule  is  not  negligence  per  se  unless  it  be  an  act  so  opposed 
to  the  dictates  of  common  prudence  that  we  can  say  without  hesita- 
tion or  doubt  that  no  careful  person  would  have  committed  it.  Oal- 
veaton,  H.  d  8.  A.  Ry.  Co.  v.  Cherry,  344. 
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Xeolianio's  lien. 

1.  A  tenant,  with  the  consent  of  the  landlord,  built  a  house  on  th«  leased 
premises,  with  the  understanding  that,  upon  the  termination  of  the 
lease,  the  tenant  would  have  the  right  to  remove  said  house,  provided 
the  rent  was  all  paid,  otherwise  he  should  not  have  such  right.  This 
contract  was  never  recorded.  The  house,  having  been  damageid  hj  fiie, 
was  repaired  by  the  plaintiff,  a  mechanic,  at  the  request  of  the  tenant, 
the  mechanic  having  been  previously  told  by  the  landlord  that  the 
building  belonged  to  the  tenant;  the  mechanic  fixed  his  lien  upon  the 
building,  as  required  by  the  statute;  the  tenant  failed  to  pay  the 
mechanic  for  the  repairs  on  the  building,  and  failed  to  pay  the  land- 
lord the  rent  due  on  the  premises.  Held,  that  the  landlord  had  no  lien 
on  said  building  under  either  articles  3235  or  3251  of  the  Revised  Stat- 
utes, concerning  landlord  and  tenant,  to  secure  the  impaid  rent,  and 
even  if  the  contract  between  the  landlord  and  tenant,  forbidding  the 
removal  of  the  building  until  the  rent  was  all  paid,  could  be  regarded 
as  a  chattel  mortgage,  it  was  of  no  effect  as  against  the  medianicy 
who  had  no  notice  of  its  existence.    Allen  v.  Houston  Ice  d  B.  Co.,  126. 

Ifinor. 

Sale  of  liquor  to.     See  Intowicaiing  Liquor,  1, 
Suit  by  next  friend.     See  Judgment,  1,  2. 

Wmomer. 

Initials  of  defendant's  name.  See  Sequestration,  2, 
1.  The  proper  corporate  name  of  the  plaintiff  was  the  Texas  and  New 
Orleans  Kailroad  Company.  A  written  acknowledgment  of  tenancy  was 
taken  in  favor  of  the  Texas  and  New  Orleans  Railway  Company.  The 
person  taking  such  acknowledgment  of  tenancy  was  the  land  agent  of 
the  plaintiff,  and  was  representing  said  road  at  the  time,  and  delivered 
said  instrument  to  the  plaintiff's  attorneys.  Held,  the  question  was 
one  of  identity  merely,  and  could  be  met  by  proof  at  the  trial  without 
special  pleading  of  misnomer.     Textia  d  N,  0,  R.  Co,  v.  Haynes,  272. 

Mistake. 

In  description  of  land.     See  Deed,  11. 

Inducing  contract.     See  Release  of  Damages,  1,  2. 

Xortgage. 

Conveyance  intended  as.     See  Deed,  6,  7. 
Priority  of  claims.     See  Receivers,  4-9. 
Foreclosure  of.     See  Sequestration,  1. 
Description  of  property  in.     See  Sequestration,  S. 

Hame. 

Mistake  in  initials.     See  Sequestration,  2. 

Vegligence. 

Communication  of  infectious  disease.     See  Agency,  1. 

Of  connecting  carrier.     See  Carriers  of  Freight,  10. 

Exposure  of  cattle  to  cold.     See  Carriers  of  Freight,  1^. 

Concurring  with  act  of  God.     See  Carriers  of  Freight,  16-19. 

Goods  destroyed  by  fire.     See  Carriers  of  Freight,  20, 

Of  passenger  boarding  car.     See  Carriers  of  Passengers,  1. 

Failure  to  examine  ticket.     See  Carriers  of  Passengers,  4. 

Delay  in  alighting  from  car.     See  Carriers  of  Passengers,  8. 

Remaining  in  cold  car.     See  Carriers  of  Passengers.  10. 

Exposure  in  transfer  at  wreck.     See  Carriers  of  Passengers,  11. 

Riding  in  cupola  of  caboose.     See  Carriers  of  Passengers,  16,  17. 

Stopping  car  On  trestle.     See  Carriers  of  Passengers,  18-20. 

In  signing  written  instrument.     See  Contract,  1^. 

Defects  in  coupling  machinery.     See  Master  and  Servant,  1. 

Violation  of  company's  rules.     See  Master  and  Servant,  2,  22. 
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Inspection  of  foreign  cars.     See  Master  and  Servant,  S. 

Inspection  of  track.     See  Master  and  Servant,  4. 

Risks  assumed  by  servant.     See  Master  and  Servant,  5-7,  11,  IS,  15,  2L 

Injuries  by  fellow  servants.     See  Master  and  Servant,  8-10,  IS,  17,  18. 

Act  of  vice-principal.     See  Master  and  Servant,  10, 

Handling  heavy  weights.     See  Master  and  Servant,  12-15. 

Of  plaintiff  and  defendant  concurring.     See  Master  and  Servant,  17. 

Degree  of  care  required.     See  Railways,  2,  S,  5. 

Equipment  with  automatic  couplers.     See  Removal  of  Causes,  1. 

1.  In  a  suit  for  damages  for  the  death  of  a  brakeman  who,  while  in  the 

discharge  of  his  duties,  was  run  over  and  killed  by  a  backing  train 
because  of  the  negligence  of  the  enginemen  in  failing  to  observe  the 
signals  given  by  said  brakeman,  charge  of  the  court  considered,  and 
held  not  to  have  imposed  on  defendant  a  higher  degree  of  care  than 
the  law  required  when  the  charge  is  considered  as  a  whole  and  in 
connection  with  the  special  charges  given  at  the  request  of  the  defend- 
ant.    International  d  Q.  N.  R,  Co.  v.  Hays,  462. 

2.  The  operatives  of  railway  trains  are  charged  with  the  general   duty  of 

reasonable  lookout,  not  only  to  those  of  right  on  the  track,  but  to 
trespassers  as  well.  If  they  are  derelict  in  this,  even  a  trespasser 
may  recover,  unless  his  own  want  of  care  intervenes.  Houston,  E.  d 
W.  T.  Ry.  Co.  V.  Adams,  288. 

3.  In  a  suit  for  personal  injuries  caused  by  backing  a  train  upon  the  plain- 

tiff the  court  charged  the  jury,  in  substance,  that  if  they  found  that 
the  defendant  backed  its  train  against  the  standing  car  which  injured 
plaintiff,  and  that  such  act  constituted  negligence,  they  should  find 
for  the  plaintiff.  Held  error,  because  the  mere  act  of  backing  the  train 
against  the  standing  car  could  not  be  negligence  unless  the  act  was 
accompanied  by  some  independent  dereliction  of  duty.     Id. 

4.  In  a  suit  for  personal  injuries  caused  by  having  been  struck  by  a  motor 

car,  evidence  considered,  and  held  to  support  a  finding  that  defend- 
ant's motorman  was  negligent  in  not  using  the  means  at  his  conunand 
to  stop  the  car  after  discovering  the  peril  of  plaintiff's  wife.  Northern 
Texas  Tract.  Co.  v.  Mullvns,  666. 

5.  Upon  discovery  of  one  in  peril  on  a  railroad  track  it  is  the  duty  of  the 

operator  to  use  the  greatest  precaution  to  avoid  injuring  him.  The 
law,  as  well  as  the  dictates  of  humanity,  imposes  upon  the  operator 
the  dufy  of  using  every  means  then  reasonably  within  his  power,  con- 
sistent with  safety  to  himself  and  the  passengers,  to  avoid  injuring 
the  person  in  peril;  and  such  duty  demands  the  prompt  rejection  of 
any  speculative  chance  that  the  person  in  peril  will  get  off  the  track 
in  time  to  avoid  injury.     Id. 

6.  A  charge  to  the  effect  that  the  burden  of  proof  is  on  the  defendant  to 

establish  by  a  preponderance  of  the  evidence  the  defense  of  contributory 
negligence,  while  ordinarily  a  sound  proposition  of  law,  is  misleading 
when  it  is  necessary  to  consider  evidence  adduced  by  the  plaintiff  as 
well  as  that  adduced  by  the  defendant  to  determine  the  issue;  but, 
in  view  of  other  portions  of  the  charge,  wherein  the  jury  are  told  to 
determine  this  issue  from  the  "facts  in  evidence"  and  from  the  "evi- 
dence in  the  case,"  the  jury  could  not  have  been  misled  in  this  case, 
and  the  error  was  harmless.     St.  Louis  8.  W.  Ry.  Co.  v.  Groves,  63. 

7.  Where  it  appeared  from  the  evidence  that  the  plaintiff  resided  and  was 

injured  in  the  Territory  of  Arizona;  that  the  common  law  was  in 
force  in  said  Territory;  that  the  engineer,  through  whose  negligence 
he  was  injured,  and  the  plaintiff  were  fellow  servants;  that  the  plain- 
tiff was  injured  by  the  engineer  causing  the  engine  to  move  while 
plaintiff  was  under  the  same  cleaning  the  ash  pan;  held,  that  the 
proximate  cause  of  plaintiff's  injury  was  the  act  of  the  engineer  in 
causing  said  engine  to  move,  and  not  the  leaky  condition  of  the  throttle 
valve,  which,  without  the  active  intervention  of  said  engineer,  would 
not  have  caused  the  engine  to  move.  Atchison,  T.  d  S.  F.  Ry.  Co.  v. 
Seeger,  534. 

8.  Ordinary  care  will  reqiiire  the  exercise  of  a  very  great  d^ree  of  vigilance 
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under  some  circumstanoes,  and  the  amount  of  vigilance  and  caution  to 
be  used  will  vary  according  to  the  situation  of  the  parties  and  the 
surrounding  circumstances.  Id. 
9.  Proximate  cause  is  not  necessarily  the  nearest  cause,  but  the  act  of  n^li- 
gence  must,  in  order  to  be  the  proximate  cause,  have  been  the  cause 
which,  under  the  ordinary  working  of  natural  laws,  would  probably 
have  produced  the  result.    Id, 

10.  In  a  suit  by  a  husband  for  personal  injuries  to  his  wife,  where  the  charge 

of  the  court  on  the  liability  of  the  defendant  was  not  clearly  expressed 
and  was  easily  susceptible  of  the  construction  that  the  plaintiff  might 
recover  notwithstanding  the  negligence  of  his  wife,  the  cause  should 
be  reversed.     Texas  d  N,  O,  R.  Co,  v.  Harringionf  386. 

11.  Where  it  appeared  from  the  testimony  that  plaintiff  had  gotten  on  the 

steps  of  the  car  before  it  started,  and  the  sudden  moving  of  the 
train  almost  threw  him  off,  and  in  holding  on  and  regaining  his  posi- 
tion on  the  steps  he  so  wrenched  and  strained  himself  as  to  cause  the 
injuries  alleged,  the  court  properly  refused  to  instruct  a  verdict  for 
defendant  on  the  ground  that  plaintiff  was  guilty  of  contributory 
negligence.  Such  case  is  not  the  same  as  that  of  one  who  attempts 
to  board  a  moving  train.     Oalveaton,  H.  d  8.  A.  Ry,  Co,  v.  Fink,  644. 

12.  The   plaintiff,   a   brakeman,    in   undertaking  .to   couple  two   freight   cars 

equipped  with  automatic  couplings,  placed  his  foot  against  one  of  the 
drawheads  for  the  purpose  of  pushing  it  in  place  to  meet  the  other 
drawhead  as  they  came  together;  he  expected  it  to  yield  about  an  inch; 
it  in  fact  slid  about  six  or  eight  inches,  threw  him  off  his  balance, 
his  foot  slipped  between  the  drawheads  and  was  crushed.  Evidence 
considered,  and  held  not  to  sustain  an  assignment  that  the  acts  of 
plaintiff  constituted  negligence  per  se.  Tewaa  d  N,  O.  Ry.  Co.  v,  Con- 
way, 68. 

13.  Whether  or  not  the  plaintiff  did  in  fact  see  and  know  that  the  draw- 

head  was  out  of  repair,  or  ought  to  have  seen  it,  under  the  circum- 
stances stated,  and  so  assumed  the  risk,  was  a  question  of  fact  for 
the  jury  under  all  the  evidence.     Id. 

14.  The  burden   of  establishing  contributory  negligence  is  upon  the   defend- 

ant in  a  suit  for  damages,  except  where  the  plaintiff's  evidence  con- 
victs him  prima  facie  of  contributory  negligence,  in  which  event  he 
must  adduce  proof  explaining  or  excusing  his  apparent  fault.  Charge 
considered  and  approved.    Id. 

15.  In  a  case  where  an  engineer  was  injured  by  the  giving  way  of  the  step 

to  his  engine,  evidence  considered,  and  held  sufficient  to  require  the 
submission  to  the  jury  of  the  question  of  negligence  on  the  part  of 
the  company,  and  to  support  the  finding  of  the  jury  that  the  company 
was  negligent.     Qalveatony  E.  d  8.  A,  Ry.  Co.  v.  Cherry^  344. 

16.  A  charge  which,  after  stating  the  facts  which  would  authorize  a  recovery 

by  plaintiff,  concluded  as  follows:  "And  you  further  believe  from 
the  evidence  that  the  plaintiff  was  not  guilty  of  contributory  negligence 
and  did  not  assume  the  risk,  then  I  charge  you  that  youf  verdict  must 
be  for  the  plaintiff,"  held  not  to  place  a  burden  on  defendant  mora 
onerous  than  was  required  of  it.  The  impression  it  conveyed  was 
that  the  plaintiff  could  not  recover  unless  the  jury  believed  that  he 
was  both  not  guilty  of  contributory  negligence  and  did  not  assume  the 
risk.    Id. 

17.  A  question  of  negligence,  dependent  upon  evidence,,  should  never  be  with- 

drawn from  the  jury  except  in  cases  where  there  is  no  material  conflict, 
and  where  there  is  no  room  for  different  minds  to  form  different  con- 
clusions. Evidence  considered,  and  held  to  require  the  submission  to  the 
jury  of  the  issue  of  negligence  vel  non  on  the  part  Of  the  defendant. 
Texas  Mex.  Ry.   Co,  v.  Biggins^  523. 

18.  Ordinarily  contributory  negligence   is   a   question   of   fact,   and  the  cases 

are  rare  which  justify  a  trial  court  in  withholding  such  question  from 
the  jury.  Where  the  evidence  showed  that,  because  of  a  defective 
coupling,  deceased  went  between  the  cars  to  uncouple  them,  when  by 
going  on  the  other  side  of  the  train  he  could  have  uncoupled  the  cars 
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without  going  in  between  them,  it  raised  a  question  of  fact  for  the 
jury  whether  or  not  he  was  guilty  of  contributory  negligence  in  80 
doing.    Id. 

19.  If  death  is  the  resultant  of  two  concurrent  causes,  it  is  not  essential  that 

both  should  be  negligence  in  him  who  put  them  in  operation.  His  neg- 
ligence in  either,  if  not  contributed  to  by  the  deceased,  is  sufficient  to 
render  him  liable.  This  principle  illustrated  by  the  facts  of  this  case. 
Id.  i 

20.  While  one  person  will  not  be  liable  to  another  for  a  loss  which  the  latter 

would  not  have  sustained  had  there  been  no  negligence  on  the  part 
of  the  former;  unless  such  negligence  was  the  proximate  cause  of  the 
loss,  yet,  if  the  negligence  of  the  former  concurs  with  an  accidental 
cause,  resulting  in  injury  to  the  latter,  the  negligent  person  most 
answer  for  the  consequences  as  though  his  negligence  were  the  sole 
cause  of  the  loss,  provided  such  loss  is  w^ithin  the  probable  conse- 
quences of  the  negligent  act.  Fentiman  v.  Atchison,  T.  d  8.  F,  By, 
Co.,  465. 

21.  Where  plaintiff  alleges  conjunctively  two  or  more  acts  of  negligence  proxi- 

mately causing  his  injuries  he  is  entitled  to  recover  upon  proof  of 
either,  if  shown  to  be  the  efficient  cause  of  the  injuries.  Houston  d 
T.  C.  R.  Co.  V.  Easton,  96. 

22.  When  the  undisputed  testimony  showed  that  the  apron  and  drawei^bar 

between  the  engine  and  the  tender  were  in  a  defective  condition,  but 
there  was  no  evidence  to  show  any  causal  connection  between  the  neg- 
ligence of  the  defendant  in  the  matter  of  the  apron  and  drawei^-bar 
and  the  fall  of  the  deceased  from  the  engine,  the  court  properly  in- 
structed a  verdict  for  defendant.  Presumptions  and  inferences  will  not 
be  indulged  against  evidence.  English  v.  Intemaiional  &  O.  2f.  R. 
Co.,  467. 

23.  In  a  case  of  the  derailment  of  a  railroad  train  at  a  switch,  evidence  con- 

sidered, and  held  not  to  raise  an  issue  of  negligence  on  the  part  of 
the  railroeul  company.    Houston  d  T.  C.  R.  Co.  v.  Anderson,  394. 

24.  Where  the  wreck  of  a  freight  train  was  not  caused  by  the  negligence  of 

defendant  company  it  was  not  required  to  delay  the  repair  of  its  track 
and  the  protection  of  its  own  property  to  prevent  the  flow  of  oil 
from  cars  in  the  train  upon  the  land  of  an  adjacent  owner;  but  where 
there  was  evidence  that,  after  the  wreck  was  repaired,  the  oil  con- 
tinued to  flow  several  days  from  the  overturned  cars  onto  plaintiff's 
land,  the  issue  of  negligence  in  this  respect  was  properly  submitted  to 
the  jury.     Id. 

25.  Recovery   of   damages   sustained,    in   suit  by   parents   for   death   of   boy 

struck  by  train  while  walking  on  track,  under  circumstances  held  to 
constitute  him  a  licensee  rather  than  a  mere  trespasser,  and  to  support 
a  flnding  of  negligence  by  defendant  and  absence  thereof  by  the  injured 
party.     Missouri,  K.  d  T.  Ry.  Co.  v.  Snowden,  509. 

26.  Allegations  of  customary  and  long  continued  use  of  railway  track  by  the 

public  as  a  pathway,  held  sufficient  to  show  one  using  it  to  be  a 
licensee  and  not  a  trespasser.    Id. 

27.  Allegations   and   proof   that   defendant   railway   was   negligent  toward   a 

licensee  walking  on  its  track  in  running  at  a  high  rate  of  speed  and 
rounding  a  curve  down  grade  without  giving  warning  signals,  held 
sufficient  to  warrant  the  submission  of  the  issue  of  fact  as  to  whether 
such  omissions  were  negligence.     Id. 

28.  Unless  it  appeared  as  matter  of  law  that  the  defendant  railroad  company 

was  guilty  of  none  of  the  acts  of  negligence  charged  to  have  been  the 
cause  of  plaintiff's  injuries  a  peremptory  charge  should  have  been 
refused.  Facts  considered,  and  held  to  have  required  the  submission 
to  the  jury  of  the  issue  of  negligence  vel  non.  Galveston,  H.  d  8.  A. 
Ry.  Co.  V.  Garrett,  406. 

29.  Though   the  construction  of  a   railroad  track  or  embankment  may  have 

been  originally  proper,  still  if  changes  occur  in  the  surface  of  the  ad- 
jacent  ground    making    it   necessary   to    construct    other    openings    or 
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culverts  in  the  roadbed,  it  is  the  duty  of  the  company  to  meet  such 
changed  conditions,  and  a  failure  to  perform  this  duty  is  negligence.    Id. 

30.  In  a  suit  for  personal  injuries  caused  by  the  collision  of  a  railway  train 

with  a  street  car  at  a  public  crossing,  a  rule  of  the  defendant  railway 
company  for  the  guidance  of  its  emjuoyes  in  the  management  of  trains 
at  public  crossings  and  other  hazardous  places  may  be  introduced  in 
evidence  by  a  plaintiff,  not  a  servant  of  said  company,  together  with 
evidence  of  a  violation  of  said  rule,  as  a  circumstance  tending  to 
prove  negligence  on  the  part  of  the  train  operatives,  in  that  they 
neglected  to  observe  a  reasonable  rule  adopted  by  the  company  to 
prevent  such  accidents.     8t.  Louis,  8.  F.  d  T.  Ry.  Co.  v.  Andrews,  426. 

31.  In  a  suit  for  personal  injuries  received  in  a  collision  between  a  railway 

train  and  a  street  car,  a  rule  of  the  defendant  street  car  company, 
made  after  the  accident,  for  the  guidance  of  its  conductors  at  railroad 
crossings,  is  inadmissible.     Id. 

32.  It  is  reversible  error  to  submit  an  issue  not  raised  by  the  evidence.     In 

a  suit  for  personal  injuries  received  in  an  attempt  to  rescue  a  pas- 
senger in  danger,  evidence  considered,  and  held  not  to  warrant  a  charge 
submitting  an  issue  of  negligence  on  the  part  of  the  train  operatives 
in  failing  to  discover  the  danger  of  the  passenger  in  time  to  avoid 
the  collision.     Missouri,  K.  d  T.  Ry.  Co.  v.  Harrison,  58. 

33.  Failure  to  provide  a  water  closet  in  the  caboose  of  a  train  in  which 

persons  taking  charge  of  cattle  during  their  transportation  were  carried, 
and  the  stopping  such  train  at  night  where  the  caboose  stood  upon  a 
trestle,  though  not  constituting  independent  acts  of  negligence,  were 
proper  to  plead  and  to  be  considered  as  bearing  on  the  question  of 
negligence  in  failing  to  warn  such  person  against  leaving  the  car  when 
it  was  so  stopped  in  a  dangerous  position.  International  d  O.  N.  R.  Co. 
V.  Cruseturner,  182. 

34.  The  act  of  a  brakeman  in  going  out  of  the  caboose  immediately  before 

plaintiff  attempted  to  leave  it,  and  for  a  like  purpose,  was  proper  to 
plead,  prove  and  consider  as  bearing  on  the  question  of  plaintiff's 
contributory  negligence  in  leaving  the  car  at  the  time  he  did.    Id. 

35.  Evidence   reconsidered,   and   held   sufHcient   to   support   a  finding  by  the 

jury  that  the  loss  of  plaintiff's  arm  was  due  to  the  negligence  of 
defendant's  employes,  and  that  the  verdict  was  not  excessive.  Mis- 
souri, K.  d  T.  Ry.  Co.  V.  Bchroeder,  47. 

Hegotiable  Instrument. 

When  transferable  by  delivery.     See  Endorsement^  1. 

1.  A  negotiable  note  was  transferred  by  the  following  endorsement:     "For 

value  received  the  within  note  together  with  collaterals  securing  the 
payment  of  same  is  transferred  to  S.  C.  Grohlman,  Sr."  Even  if  such 
endorsement  destroyed  the  negotiability  of  the  note  under  the  law 
merchant,  still  under  the  provisions  of  article  307,  Revised  Statutes, 
the  endorsee  was  clothed  with  the  same  rights  as  if  the  assignment  was 
in  blank.     Rowe  v.  Oohlman,  316. 

2.  Where  a  negotiable  instrument  is   transferred  by   a  debtor  to   creditor, 

and  by  the  latter  credited  upon  a  preexisting  indebtedness,  such  cred- 
iting is  a  valuable  consideration.     Id. 

3.  Fraud  in  the  inception  of  paper  put  into  circulation  prevents  the  pre- 

sumption that  the  endorsee  is  an  innocent  holder,  and  the  burden  rests 
upon  him  in  such  case  of  proving  that  he  acquired  the  paper  before 
maturity  in  the  ordinary  course  of  business  and  for  a  valuable  con- 
sideration.    Id. 

Hegroes. 

Separate  coach  law.     See  Carriers  of  Passengers,  9,  10. 

New  Trial. 

Correcting  excess  of  damages.     See  Remittitur,  1. 
Correction  of  mistake  in  judgment.     See  Verdict,  1. 
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1.  An  objection  to  evidence,   not  made  at  the  time  of  the  trial,   can   not 

be  made  ground  of  motion  for  new  trial.    Estate  of  Jones  v,  Neal,  413. 

2.  Where  the  defendant  might  have  anticipated  what  evidence  the  plaintiff 

would  probably  introduce,  and  his  sources  of  information,  and  used 
no  diligence  in  Investigating  such  sources  of  information  nor  in  se- 
curing rebutting  or  impeaching  testimony,  a  new  trial  is  properly 
refused.  A  new  trial  is  seldom,  if  ever,  granted  on  the  ground  of 
newly-discovered  evidence  when  its  object  is  to  impeach  the  witnesses 
of  the  successful  party.     Id. 

3.  When  newly-discovered  evidence  is  only  cumulative  and  corroborative  of 

evidence  used  on  the  trial  it  is  not  sufficient  ground  for  new  trial. 
Cain  V.  Corley,  224. 

Notes. 

Provision  for  fees  in  case  of  suit.    See  Attorney's  Fees,  1. 
By  manager  of  corporation.     See  Corporation,  1. 
Transfer  by  delivery.    See  Endorsement,  1. 
Unlawful  preference  of  creditor.     See  Payment,  1. 

1.  A  note  which  bears  interest  from  maturity  will  bear  interest  from  said 

date  even  though  the  time  of  payment  be  extended.  Dashiell,  Admr., 
V.  Moody  d  Co.,  87. 

2.  Where  a  note  calls  for  ten  percent  of  principal  and  interest  unpaid,  as  an 

attorney's  fee,  if  placed  in  the  hands  of  an  attorney  for  collection,  it 
is  only  necessary  for  plaintiff  to  prove  the  condition  precedent,  viz., 
the  placing  of  the  note  with  an  attorney  for  collection  to  entitle  him, 
prima  facie,  to  the  sum  which  the  maker  of  the  note  agreed  to  pay 
in  such  event;  and  in  the  absence  of  evidence  of  an  agreement  with 
attorneys  for  a  less  fee,  and  of  any  question  as  to  the  reasonableness 
of  such  fee  the  court  should  enter  judgment  for  the  fee  stipulated  in 
the  note.    Id. 

Notioe. 

To  principal  through  agent's  knowledge.     See  Agency,  1;  Bankruptcy,  1. 

Of  termination  of  agent's  authority.     See  Agency,  2,  i. 

Of  loss  by  decline  in  market.     See  Carriers  of  Freight,  S,  6,  7. 

Of  arrival  at  passenger's  destination.     See  Carriers  of  Passengers,  7. 

Of  contents  of  passenger's  baggage.    See  Carriers  of  Passengers,  22,  2S. 

By  possession  of  vendor  after  sale.     See  Deed,  8. 

Of  unrecorded  deed.  See  Record  of  Title,  i,  2. 
1.  The  testimony  of  a  physician  that,  to  the  best  of  his  recollection,  though 
not  positive,  and  though  positively  contradicted,  witness  informed  the 
ticket  agent  of  defendant  that  he  had  small-pox  before  he  sold  tickets 
communicating  the  disease  to  plaintiff,  was  sufficient  to  justify  the 
submission  of  the  question  of  notice  to  the  jury,  and  the  refusal  of  an 
instruction  withdrawing  that  issue  from  them.  Missouri,  K.  d  T.  Ry. 
Co.  V.  Raney,  517. 

Ofloen. 

Appointment  and  dismissal  of.     See  Cities,  S-8. 
Removal  for  misconduct.     See  Removal  from  Offlce,  1. 

Offset. 

In  suit  against  estate.  See  Administration,  1. 
1.  Where  plaintiff,  recovering  judgment  in  Justice  Court,  assigned  same, 
pending  an  appeal  by  defendant,  to  a  third  party,  and  the  judgment 
on  appeal  being  for  a  reduced  amount  carried  the  costs  thereof  in 
favor  of  defendant,  there  was  no  error  in  adjudging  that  plaintiff's 
judgni^ent  be  paid  to  the  assignee,  whose .  contract  was  on  file,  and 
refusing  to  offset  same  with  defendant's  judgment  for  costs,  in  the  ab- 
sence of  an  issue  raised  by  pleading  as  to  such  right  of  offset,  arising 
from  defendant's  inability  to  collect  costs  from  the  plaintiff  himself. 
Missouri,  K.  d  T.  Ry.  Co.  v.  Casinoha,  626. 
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Opinion. 

Ab  to  apparent  danger.     See  Evidence,  S^. 

As  to  possibilitj  of  hearing.    See  Evidence,  35, 

As  to  space  in  which  street  car  could  be  stopped.     See  Evidence,  36. 

As  to  person  appearing  sick.     See  Evidence,  39. 

As  to  whether  signals  could  have  been  heard.     See  Evidence,  Jfi, 

Whether  injuries  would  disqualify  for  employment.     See  Evidence,  J^l, 

Whether  medical  treatment  would  have-  cured.    See  Evidence,  J^2, 

Whether  condition  was  result  of  injury.    See  Evidence,  4S,  k5,  63. 

Of  nonprofessional  men  upon  health  and  sickness.     See  Evidence^  J^i. 

As  to  market  value.     See  Evidence,  46,  48,  52,  54,  58. 

As  to  value  of  medical  services.     See  Evidence,  ^7. 

As  to  effect  of  "fill"  on  weight  of  cattle.    See  Evidence,  50. 

As  to  whether  delay  was  negligent.     See  Evidence,  53. 

As  to  probable  shrinkage  in  cattle.     See  Evidence,  56. 

Ordinance. 

Prohibiting  cattle  from  running  at  large.     See  Cities,  1,  2. 
Where  charter  is  self  executing.     See  Cities,  3. 
Against  keeping  hogs  in  -city.     See  Injunction,  4- 

Overflow. 

Caused  by  railway  structures.     See  Raihoays,  3-9. 

Parties. 

Testifying  in  suits  by  heirs.     See  Evidence,  6,  21. 

Who  are  bound  by  judgment.     See  Res  Adjudicata,  1,  2. 

Recovery  in  name  of  State.     See  Taxation,  6. 

1.  An  objection  that  a  defendant  was  not  a  necessary  party  or  proper  party 

comes  too  late  after  trial.     Moore  v.  Woodson,  603. 

2.  Judgment  against  one  not  made  a  party  or  cited  in  the  suit  can  not  be 

supported  by  a  mere  recital  in  the  judgment  itself  that,  by  verbal  agree- 
ment of  all  parties,  such  judgment  was  to  be  rendered  against  him. 
Watt  V.  Parlin  d  Orendorff  Co.,  440. 

3.  I1ie  plaintiff  sued  two  parties  in  the  County  Court  as  makers  of  a  note; 

the  defendants  separately  impleaded  F.,  alleging  that  he  had  assumed 
the  payment  of  the  note  sued  on  as  to  each  of  the  defendants;  F. 
excepted  to  the  pleas  of  the  defendant  for  misjoinder  of  parties  and 
causes  of  action;  the  court  sustained  the  exception,  holding  that  the 
amount  involved  in  the  pleas  of  the  defendants  was  beneath  the  juris- 
diction of  the  court.  Held,  error.  F.  should  not  have  been  heard  to 
object  to  being  made  a  party  to  a  suit  on  the  note  which  he  had  prom- 
iseid  to  pay;  and  if  the  court  had  jurisdiction  in  the  first  instance  of 
the  amount  of  the  demand,  it  had  jurisdiction  of  the  cross  demands 
against  F.  Holloway  v.  Blum  (60  Texas,  626)  distinguished.  Key  v. 
^     Fonts,  424. 

Partnership. 

Promise  to  new  member.     See  Contract,  3. 
Release  of  retiring  partner.     See  Contract,  6. 

Patent. 

1.  The  existence  of  the  facts  which  authorized  the  issuance  of  a  patent  by 

the  State  can  not  be  controverted  in  a  collateral  proceeding.  Carter 
V.  Clifton,  132. 

2.  In  a  suit  of  trespass  to  try  title  to  certain  unsurveyed  school  lands  the 

issuance  of  a  patent  to  the  homestead  tract  of  160  acres  was  conclusive 
evidence  of  title  to  the  same  in  the  patentee  and  of  his  right  to  make 
the  same  the  basis  of  an  application  to  purchase  additional  lands 
under  the  Act  of  April  16,  1901.     Id. 


ExUnsion  of  time  for.    S«e  Conlraot,  SS. 

After  auit  brought.     See  Notf,  S. 
1.  The  payment  of  a  note  by  the  maker  in  an  attempted  unlAwful  preferenoe 
of  creditors  does  not  extinguish  the  note  as  evidence  of  the  debt  «s 
to  endurBCTs  or  sureties  thereon.     Faires  v,  Cockerell,  88  Texas,  428, 
distinguished.     Hooker,  Trustee,  v.  Blount,   162. 

Pedigree. 

Declarations  in  proof  of.    See  Evidence,  2,  SB,  SO. 

Penalties. 

For  failure  to  furnish  cars.     See  Carn«ra  of  Freight,  1. 
ExcesBive,  prohibited  by  constitution.    See  Taxation,  S. 


See  Ve»u«,  2. 

Pleading. 

In  suit  against  estate.     See  Administration,  1. 

Effect  of  general   denial.     See  Carriers  of  Freight,  21. 

Evidence  of   negligence.     See   Evidenoe,   67. 

Verification  of.     See  fluanfiaiu,  2. 

To  show  Bpcciat  damages.     See  Malidoua  Proaeoufion,  3. 

Question  of  identity.     See  Misnomer,  I. 

Matter  of  estoppel.     See  Release  of  Damaget,  3. 

Failure  to  object  to  evidence.     See  Telegraph,  3. 

Waiver  of  demurrer.     See  Waiver,  1, 

1.  Where  there  was  no  plea  of  non  est  factum  to  a  suit  on  a  promissory  note, 

it   was   error   to   submit   to   the   juiy   the   question   whether   defendant 
executed  the  note.     Walker  v.   Tomlinton,  448. 

2.  To  an  action  for  money  due  by  contract,  the  defense  that  the  amount  doe 

had   been    reduced   by   a   subsequent   parol   agreement   required   that   « 
consideration  for  such  reduction  be  altered  and  proved.     Id. 

3.  The  defense  to  a  promissory  note  that   it  was  given  for  more  than  the 

amount  defendant  owed  plaintiff  must  be  presented  by  sworn  plea.     Id. 

4.  Where   the  defendant   tenders   an   issue   by   his   pleading  the   law   implies 

a  denial  by  the  plaintiff,  and  the  plaintiff  may  introduce  testimony 
to  disprove  such  issue  without  pleading  to  that  effect.  Morgan  v.  Tivu, 
308. 
B.  In  a  suit  for  damage  to  a  water  tank,  and  not  to  the  land  on  which  it 
is  situated,  evidence  of  the  value  of  the  land  before  and  after  the 
injury  is  inadmissible.     Botision  d  T.  C.  R.  Co.  v.  Anderson,  394. 

6.  When  a  party  alleges  an  express  contract  it  is  not  proper  to  submit  an 

issue  of  quantum  meruit.     Walker  u.  Diekey,  111. 

7.  Where  plaintiff  alleged  in  his  petition  that  his  term  of  employment  began 

on   June   1,   and  ended  on  May    1,   and   during  the  trial   the  case  was 
treated   by   both   parties   and   the   court   as   though   May   31    had   been 
alleged  instead  of  May  1,  it  is  too  late  to  raise  the  question  of  variance 
on  appeal.     Peacock  v.  Coltrane,  530. 
9.  An  alleeation  that  the  Goods  sued  for  were  converted  bv  the  defendant 
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of  the  written  (contract  stating  that  all  verbal  contracts  in  reference 
to  the  shipment  were  merged  in  the  written  instrument.  Texas  d  P. 
fty.  Co.  V.   Felker,  420. 

11.  In  a  suit  for  tbe  value  of  certain  machinery  sold  b;  plaintiff  to  defend- 

ant an  allegation  in  defendant's  answer  that  plaintilf  agreed  to  receive 
and  take  back  said  particular  machinery  and  to  credit  defendant  with 
the  purchase  price  of  the  same,  would  not  justify  a,  charge  submitting 
an  issue  as  to  whether  or  not  plaintiflF  agreed  to  take  back  any  ma- 
chinery which  defendant  purchased  of  plaintiff  and  did  not  use,  and 
to  credit  defendant's  account  with  the  value  of  the  same.  Bmith  v. 
Beitman  Co.,  358, 

12.  Plaintiff,  suing  to  recover  back  money  alleged  to  have  been  loaned  to  de- 

fendant, could  not  recover  upon  proof  that  it  waa  paid  to  defendant 
to  purchase  certain  shares  of  it«  corporate  stock,  though  the  same  waa 
never  issued  nor  delivered  to  plaintiff,  and  where  the  evidence  as  to 
whether  the  transaction  was  a  loan  or  a  purchase  was  conflicting  it 
was  error  to  direct  a  verdict  for  plaintiff.  Maa  Bahn  Packing  Co.  v. 
Sham,   187. 

13.  Where  a  demurrer  is  sustained  to  portions  of  an  answer,  to  which  ruling 

of  the  court  the  defendant  duly  excepted,  and  afterwards  filed  an 
amended  answer  omitting  such  portions  of  the  origiual  answer  as  were 
stricken  out  on  demurrer,  the  defendant  is  not  thereby  precluded  from 
assigning  error  upon  the  action  of  the  court  in  sustaining  the  demurrer. 
City  of  Paris  v.  CaUnees,  687. 

14.  An   allegation   that   plaintiff's   agent   delivered   to  defendant,   a  telegraph 

company,  a  message  for  transmission,  and  paid  the  customary  charge 
therefor,  is  snfUcicnt  to  show  a  contract  by  defendant  to  transmit  and 
deliver  it.  without  pleading  the  legal  conclusion  that  defendant  under- 
took so  to  do.     Western  V.  Tel.  Co.  v.  Bowe,  84. 

16.  An  allegation  that  plaintifT,  who  sued  as  a  married  woman  joined  by  her 

husband,  was  a  feme  sole  at  the.  time  of  the  negligent  delay  by  de- 
fendant in  the  transmission  and  delivery  of  a  telegram  to  her,  for  which 
she  sought  damages,  was  sufficient  to  show  that  she  sued  for  same  as 
her  separate   property,  and  not  community.     Id. 

18.  An  exception  to  the  overruling  of  a  special  demurrer  can  not  be  aided 

by  evidence  introduced  on  the  trial.     Id. 

17.  An  allegation   that   plaintiff,   had  the  telegram   to   her  been   delivered   in 

proper  time,  could  and  would  have  attended  the  funeral  of  a  brother, 
was  sufficient,  without  pleading  the  evidence  by  which  such  fact  was 
to  be  established.  Id. 
16.  An  allegation  that  plaintiff's  earning  capacity  was  diminished  by  his 
injuries  to  an  extent  named  was  good  against  special  exceptions,  with- 
out alleging  evidence  thereof,  such  as  his  wages  before  and  after  injury, 
/ntemaftonai  rf  0.  N.  R.  Co.  v.  Crusetumer,  182. 

19.  Where  a   parent   sues   for   personal   injuries  to   his   child,   and   alleges   in 

general  terms  that,  because  of  its  crippled  condition,  he  will  be  forced 
to  incur  large  and  heavy  expenses  for  its  care,  maintenance  and  edu- 
cation which  would  not  have  been  necesenry  but  for  the  negligence  of 
defendant,  no  particular  amount  being  stated;  that  he  had  already 
incurred  large  expense  for  m.edical  treatment,  medicines  and  nursing 
in  the  sum  of  $300,  a  special  exception  to  the  petition  requirinp;  the 
plaintiff  to  point  out  the  respects  in  which  the  cost  of  the  education, 
care  nnd  maintenance  of  the  child  would  be  thereafter  increaaeii,  and 
to  itemize  the  amounts  already  expended,  should  have  been  sustained. 
Eoueton,  E.  d   IP.   T.   Ily.  Co.  v.  Adams.  288. 

20.  The  total  amount  claimed  by   a  plea  in   reconvention   was  .$200 ;   of  this 

amount  $tt5  was  alleged  to  be  profits  lo-t  by  defendnnl  by  the  failure 
of  plaintiff  to  ship  certain  goods  contr.icted  for;  and  the  balance  was 
claimed  as  commissions  due  bv  plaintiff  to  defendant.  Tliere  was  no 
evidence  as  to  the  loss  of  pn^ts.  A  findinir  by  the  court  of  $113  in 
favor  of  defendant  on  said  plea  in  reconvention  was  therefore  excessive 
and  beyond  the  amount  claimed  in  the  pleading.  Qarrett  d  Co.  v. 
Josey,   1. 
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PoUoemen. 

Appointment  and  dismiBsal  of.     See  Cities,  S-8. 

Possession. 

« 

By  vendor  after  Bale.     See  Deed,  8. 

Aa  notice  of  unrecorded  deed.     See  Record  of  Title,  2. 

Ab  bar  to  recovery  of  land.     See  Limitation,  1-5,  8. 

Praotice. 

Rulings  on  this  subject  are  grouped  under  more  specific  heads.  See, 
Administration,  5;  Argument  of  Counsel,  1-7;  Assignment  of  Error,  1; 
Bill  of  Exception,  1-5;  Briefs,  1-12;  Conclusions  of  Fact,  1;  Costs, 
1-2;  Depositions,  1-2;  Elections,  3;  Fundamental  Error,  1;  Harmless 
Error,  1-11;  Instructions  to  Juries,  1-25;  Judge,  1;  Judgment,  1-6; 
Jurisdiction,  IS;  Jury,  1-5;  Neu>  Trial,  IS;  Offset,  1;  Parties,  IS; 
Practice  in  Trial  Court,  IS;  Practice  on  Appeal,  1-10;  Receivers,  t-9; 
Remittitur,  1;  Removal  of  Causes,  1-2;  Sequestration,  1-4;  Special 
Issues,  1-2;  Statement  of  Facts,  IS;  Trial  of  Right  of  Property,  1-2; 
Venue,  1-2;  Verdict,  1;  Waiver,  1. 

Practice  in  Trial  Conrt. 

Controlling  conduct  of  attorneys.     See  Argument  of  Counsel,  1-1, 

"Picked-up"  jury.     See  Jury,  1. 

Challenge  for  cause.     See  Jury,  2, 

Requiring  remittitur  of  damages.     See  Remittitur,  1, 

1.  A  recital  in  the  judgment  that  the  death  of  plaintiff  was  suggested  and 

leave  granted  the  appellees  to  make  themselves  plaintiff's  and  prosecute 
the  suit,  is  sufficient  evidence  of  those  facts,  without  the  formal  entry 
of  record  as  contemplated  by  article  1246|  Revised  Statutes.  Lowry  v. 
Uaynes,  431. 

2.  When  counsel  for  plaintiff,  in  answer  to  questions  by  the  court  as  to  the 

purpose  of  testimony  offered,  replied  in  the  hearing  of  the  jury  that 
it  was  offered  for  the  purpose  of  contradicting  the  defendant,  and  to 
show  that  there  was  absolutely  nothing  in  her  defense,  and  that  it  was 
entirely  fictitious,  the  defendant  was  not  prejudiced  by  such  replies, 
since  plaintiff  alleged  in  his  pleading  that  the  contract  on  which  de~ 
fendant  relied  was  a  forgery.     Walker  v,  Dickey,  111. 

3.  Although  Rule  66  for  the  District  Courts  forbidding  the  rendition  of  a 

judgment  within  two  days  of  the  close  of  the  term  has  the  force  of 
law,  still  a  violation  of  said  rule  will  not  in  every  case  nullify  the 
judgment  so  rendered,  nor  furnish  ground  for  reversal.  Its  provisions 
may  be  waived,  and  such  will  be  the  effect  when  parties  stand  by  and 
permit  the  judgment  to  be  rendered  without  protest,  until  afterwards. 
Rowe  V.  Oohlman,  315. 

Practice  on  Appeal. 

In  probate  matters  in  District  Court.     See  Administration,  5. 

Objections  to  evidence.     See  Bills  of  Exception,  I-4. 

Rules  for  presentation  of  cstse.     See  Briefs,  1-12, 

Exception  to  conclusions  of  trial  judge.     See  Conclusions,  1. 

Absence  of  assignment  of  error.  '  See  Fundamental  Error,  1. 

Errors  not  ground  for  reversal.     See  Harmless  Error,  1-11. 

Reformation  of  judgment.     See  Insurance,  Fire,  10. 

From  Justice  to  County  Court.     See  Jurisdiction,  S. 

Errors  in  charge.     See  Statement  of  Facts,  S. 

1.  It  is  not  the  province  of  a  Court  of  Civil  Appeals  to  file  conclusions  of 

fact  in  reversing  and  remanding  a  case.     Oorham  v.  Settega^t,  255. 

2.  To  warrant  an  Appellate  Court  in  setting  aside  a  verdict  it  must  be  made 

to  appear  that  it  is  clearly  wrong,  and  not  merely  against  a  fair  pre- 
ponderance of  the  evidence.     Missouri,  K.  d  T,  Ry,  Co.  v.  Matlock,  565. 

3.  Appellants  will  be  confined  on  appeal  to  the  specific  objections  made  to 

evidence  in  the  trial  court,  and  propositions  set  out  in  the  brief  will 
not  be  considered  unless  based  on  such  objection  as  shown  by  the  bill 
of  exceptions.    Estate  of  Jones  v,  Ifeal,  412. 

4.  Where  improper  testimony  has  been  admitted  to  the  jury  and  subsequently 
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withdrawn  from  their  consideration  by  sufficient  instructions  from  the 
court,  such  action  is  not  ordinarily  cause  for  reversal.  To  warrant 
a  reversal  of  a  judgment  for  such  cause  there  must  be  strong  reason 
for  believing  that  the  improper  admission  of  the  evidence  has  caused 
a  wrong  to  be  done  the  objecting  party.  CHilveaton,  H.  d  8.  A.  Ry.  Co, 
17.  8toy,  448. 
6.  In  the  absence  of  a  statement  of  facts  and  bills  of  exception  the  judg- 
ment of  the  trial  court  must  be  affirmed  if  there  is  no  error  apparent 
upon  the  face  of  the  record.     Faison  v.  Meyenherg,  553. 

6.  Even  though  a  record  be  not  entirely  free  from  error,  still,  when  the 

errors  are  few  and  trivial,  and  the  judgment  reflects  the  very  right 
and  truth  of  the  matter,  the  Appellate  Court  will  not  remand  the  case 
for  a  new  trial.    Walker  v.  Dickey ,  111. 

7.  Article  1024a,  Revised  Statutes,  as  amended  by  the  Twenty-ninth  Legisla- 

ture, simply  requires  the  Courts  of  Civil  Appeals  "to  decide  all  issues 
presented  to  them  by  proper  assignments  of  error."  This  does  not 
mean  that  the  Appellate  Courts  should  set  out  in  full  the  evidence 
admitted  or  excluded,  with  the  objections  made  thereto,  in  passing  on 
questions  of  fact.  This  might  be  done  by  the  plaintiff  in  error  in  his 
application  to  the  Supreme  Court,  if  deemed  necessary  to  a  proper 
understanding  of  the  case.    Id. 

8.  While  it  is  error  to  submit  as  a  controverted  issue  a  matter  about  which 

there  was  no  conflict  in  the  evidence,  still,  in  the  absence  of  something 
in  the  charge  apparently  indicating  that  the  trial  judge  was  of  a  con- 
trary opinion,  the  protwibilitiee  are  that  the  jury  found  according  to 
the  undisputed  proof,  and  such  error  will  not  be  cause  for  reversal; 
but  if  the  verdict  is  against  the  preponderance  of  the  evidence  the 
result  will  be  ascribed  to  the  error,  and  the  judgment  will  be  reversed. 
8t  Louis  8.  W.  Ry.  Co.  v.  Orovea,  63. 

9.  Appellate  Courts  look  to  the  state  of  the  proof  in  determining  whether 

some  slight  error  of  law  or  procedure  is  harmless,  and  the  fact  that  the 
evidence  strongly  preponderates  in  favor  of  the  verdict  is  of  weight  in 
such  enquiry.  Id. 
10.  Where  the  appellee  suggests  delay  and  an  inspection  of  the  record  dis- 
closes that  no  formal  entry  was  made  in  the  trial  court  of  the  death  of 
the  original  plaintiff  and  of  leave  to  the  appellees  to  prosecute  the 
suit,  the  error,  having  been  assigned  by  the  appellant,  although  not 
sufficient  to  require  a  reversal  of  the  judgment  is  sufficient  to  save  the 
appellant  from  damages  on  affirmance.     Lowry  v.  Haynea,  431. 

Preference. 

Of  creditors  by  bankrupt.     See  Bankruptcy,  1. 

Presorlptlon. 

1.  Where  the  public,  as  contradistinguished  from  the  municipality,  has  used 
a  piece  of  land  for  the  purposes  of  a  street  in  such  manner  and  for 
such  time  as  to  acquire  an  easement  as  against  the  owner,  the  city, 
within  whose  limits  the  land  is  situated,  can  assert  the  rights  of  the 
public  thus  acquired  without  having  itself  in  its  municipal  capacity 
claimed  the  easement  for  the  period  of  prescription.  City  of  Ft.  Worth 
V.  Mansfield,  372. 

Pretnmption. 

Against  final  carrier.     See  Carriers  of  Passengers,  2S. 

Of  power  to  execute  ancient  instrument.     See  Evidence,  11^. 

As  to  similarity  of  laws.     See  Foreign  Law,  1. 

In  support  of  judgment.  See  Pleadings,  9. 
1.  The  presumption  of  death  is  raised  by  the  unexplained  absence  of  a  person 
from  his  domicile'  for  a  period  of  seven  j'-ears.  Absence,  in  this  connec- 
tion, means  that  a  person  is  not  at  the  place  of  his  domicile,  and  that 
his  actual  residence  is  unknown.  The  mere  removal  from  a  domicile 
in  one  State  to  a  domicile  in  another  State,  at  a  place  well  kno^vn, 
even  though  no  communication  should  be  received  from  such  person 
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after  the  removal,  is  not  such  absence  as  will  raise  the  presumption 
of  death.     Gorham  v.  Settegaat^  254. 

2.  Evidence  that  the  president  of  a  business  concern  wrote  a  letter  addressed 

to  the  proper  party  and  placed  it  on  the  mailing  table  to  be  mailed  by 
the  boy  who  attended  to  that  business,  and  that  such  was  the  re^^ar 
custom  of  the  house  with  regard  to  mailing  letters,  will  afford  a  pre- 
sumption that  the  letter  was  properly  mailed  and  was  received  by  the 
addressee.  Such  circumstantial  evidence  is  usually  the  best  proof  of 
which  such  a  fact  is  susceptible  after  the  lapse  of  a  short  time.  Bmith 
V.  Heitman  Co.,  358. 

3.  The  presumption  of  a  grant  is  always  a  presumption  of  fact,  and  not  of 

law,  to  be  determined  from  the  evidence.    Poland  v.  Porter,  234. 

4.  The  presumption  of  a  grant  arising  from  possession  and  other  circum- 

stances is  one  of  fact  and  not  of  law.    Carlisle  v.  Oibha,  189. 

5.  Under  the  facts  of  this  case  the  court  should  have  charged  the  jury  that 

if  R.,  her  heirs,  and  those  claiming  under  and  through  her,  have 
openly,  publicly  and  notoriously  occupied,  held  and  claimed  the  land  in 
controversy  since  the  patent  issued  to  McK.,  and  that  McK.,  or  his 
heirs,  or  those  claiming  under  McK.,  have  not  claimed  or  asserted  title 
to  said  land  for  thirty  years  after  the  issuance  of  the  patent,  then  ihey 
would  be  authorized  to  presume  that  McK.  did,  by  parol  sale  or  by 
deed,  prior  to  January,  1840,  convey  said  land  to  R.    Id. 

Proximate  Canse. 

Exposure  by  refusal  of  transportation.    See  Carriers  of  Passengers,  5. 
Not  necessarily  the  nearest.    See  Negligence,  9. 

1.  Where  a  railway  company,  through  an  agent  diseased  with  small-pox,  sold 

to  plaintiff  round-trip  tickets  for  himself  and  wife  to  another  State 
and  return,  the  damages  from  the  disease  being  communicated  to  the 
wife  by  the  husband,  who  contracted  it  from  the  agent,  were  such  as 
could  be  contemplated  as  a  natural  and  probable  result  for  which  the 
defendant  would  be  liable.     Missouri,  K.  d  T.  Ry.  Co.  v.  Raney,  517. 

2.  Damages  by  reason  of  customers  being  kept  away  from  plaintiff's  place 

of  business  through  fear  of  contagion  were  recoverable  as  a  proximate 
result  of  wrongful  communication  of  small-pox  to  him.    Id, 

Pnblio  Policy. 

Right  to  dismiss  officer.    See  Cities,  5. 

PnWe  Schools. 

Taxation  for.     See  School  Tax,  1.  • 

Quantum  Kemit. 

Liability  on  contract  alone.    See  Contract,  10,  15. 
Where  express  contract  is  alleged.     See  Pleading,  6. 

Question  of  Pact. 

Prima  facie  case  rebutted.     See  Carriers  of  Freight,  17. 

Negligence  in  anticipating  flood.     See  Carriers  of  Freight,  19. 

Negligence  in  leaving  train.     See  Carriers  of  Passengers,  8. 

As  to  plaintiff's  contributory  negligence.     See  Negligence,  11. 

Whether  risk  was  assumed.     See  Negligence,  IS. 

Defects  in  steps  to  engine.    See  Negligence,  15. 

When  it  arises.     See  Negligence,  17,  28,  S2. 

As  to  plaintiff's  contributory  negligence.     See  Negligence,  18, 

Presumptions  not  indulged  against  evidence.     See  Negligence,  22. 

In  case  of  boy  walking  on  track.    See  Negligence,  25. 

Evidence  not  positive.     See  Notice,  1. 

Whether  grant  may  be  presumed.     See  Presumption,  S,  ^. 
1.  The  testimony  being  conflicting  as  to  whether  or  not  certain  marked  copies 
of  newspapers  were  sent  by  the  defendant  to  the  plaintiff,  it  was  a 
question  of  fact  for  the  jury,  and  not  exclusively  for  the  court,  whether 
said  papers  were  sent  by  the  defendant.    Cain  v.  Corley,  224. 
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2.  Where  there  is  a  sharp  conflict  in  the  evidence  as  to  the  extent  of  plaintiff's 
injuries  it  is  the  peculiar  and  exclusive  province  of  the  jury  to  pass 
upon  the  credibility  of  the  witnesses  and  the  weight  to  be  given  their 
testimony.  Evidence  considered,  and  held  not  to  disclose  passion  or 
prejudice  on  the  part  of  jury  in  rendering  a  verdict  for  $8,000.  Chl^ 
veston,  H,  d  8.  A,  Ry.  Co,  v.  8 toy,  449. 

Bailways. 

Failure  to  furnish  cars.    See  Carriers  of  Freight ,  1. 

Fraud  in  classification  of  freight.     See  Carriers  of  Freight,  2. 

Contract  for  notice  of  injury.     See  Carriers  of  Freight,  S,  6,  7. 

Contract  fixing  amount  of  damages.    See  Carriers  of  Freight,  ^, 

Deviation  from  designated  route.     See  Carriers  of  Freight,  5. 

Contract  limiting  liability.     See  Carriers  of  Freight,  4,  6,  7,  9,  10. 

Notice  to  connecting  line.    See  Carriers  of  Freight,  7. 

Care  in  bedding  cars.    See  Carriers  of  Freight,  8. 

Delay  on  connecting  line.     See  Carriers  of  Freight,  9. 

N^ligence  of  counting  line.    See  Carriers  of  Freight,  10. 

Contract  for  through  shipment.     See  Carriers  of  Freight,  11.  • 

Defective  cattle  pens  of  another  company.     See  Carriers  of  Freight,  12. 

Place  of  delivery.     See  Carriers  of  Freight,  IS,  15. 

Cold  weather  as  act  of  God.     See  Carriers  of  Freight,  IJ^. 

Prima  facie  case  by  loss  of  goods.     See  Carriers  of  Freight,  16,  17,  20. 

Delay  in  loss  by  act  of  God.     See  Carriers  of  Freight,  18. 

Negligence  contributing  to  act  of  God.     See  Carriers  of  Freight,  19. 

Contradicting  bill  of  lading  as  a  receipt.     See  Carriers  of  Freight,  21,  22, 

Boarding  moving  train.     See  Carriers  of  Passengers,  1. 

Duty  to  passenger  boarding  train.    See  Carriers  of  Passengers,  2. 

Intention  to  pay  fare.    See  Carriers  of  Passengers,  S. 

Contract  to  deliver  ticket.    See  Carriers  of  Passengers,  ^. 

Damage  for  being  refused  transportation.     See  Carriers  of  Passengers,  6, 

Reasonable  time  to  alight  from  train.     See  Carriers  of  Passengers,  6-8, 

Termination  of  relation  of  carrier.    See  Carriers  of  Passengers,  7. 

Separate  coach  law.     See  Carriers  of  Passengers,  9,  10. 

Obligation  to  heat  coach.     See  Carriers  of  Passengers,  10. 

Transferring  passenger  at  wreck.     See  Carriers  of  Passengers,  11. 

Opportunity  to  procure  food.     See  Carriers  of  Passengers,  12. 

Duty  to  transport  promptly.    See  Carriers  of  Passengers,  IS. 

Transportation  upon  freight  train.     See  Carriers  of  Passengers,  15-20. 

Passenger'^  contributory  negligence.     See  Carriers  of  Passengers,  16-20. 

Liability  for  loss  of  baggage.     See  Carriers  of  Passengers,  21-2S, 

Presumption  against  final  carrier.    See  Carriers  of  Passengers,  2S. 

Damage  to  abutting  property.    See  Instnictions  to  Juries,  11. 

N^Iigent  delay  of  cattle.     See  Instructions  to  Juries,  IS. 

Liability  for  prosecution.     See  Malicious  Prosecution,  2,  S. 

Risks  assumed  by  servant.    See  Master  and  8ervant,  1,  5-7,  11,  IS,  15,  22. 

Furnishing  safe  place  to  work.     See  Master  and  8ervant,  1,  20,  21,  19. 

Safety  of  machinery.     See  Master  and  Servant,  1,  S,  5,  22. 

Duty  as  to  safety  of  track.    See  Master  and  Servant,  i,  8,  9. 

Inspection  of  foreign  cars.    See  Master  and  Servant,  S. 

Injury  by  fellow-servants.    See  Master  and  Servant,  8-10,  IS. 

Failure  to  observe  signal.     See  Negligence,  1. 

Lookout  for  trespassers.     See  Negligence^  2. 

Backing  against  standiitg  car.     See  Negligence,  S. 

Discovery  of  plaintiff's  peril.     See  Negligence,  4,  5. 

Burden  of  proving  contributory  n^ligence.     See  Negligence,  6. 

Proximate  cause  of  injury.    See  Negligence,  7,  9. 

Degree  of  care  required.     See  Negligence,  8. 

Boarding  moving  train.     See  Negligence,  11. 

Injury  to  brakeman  in  coupling.     See  Negligence,  12-1^,  18. 

Defective  step  to  engine.    See  Negligence,  15,  16. 

Concurring  acts  of  negligence.     See  Negligence,  19-21. 


702  Index. 

Railways — Continued. 

Absence  of  causal  connection.     See  Negligence,  22, 

Derailment  of  train.     See  Negligence,  2S,  2^. 

Licensee  or  trespasser  on  track.     See  Negligence,  25-27. 

Ck>n8truction  of  track.     See  Negligence,  28,  29. 

Collision  with  street  car.     See  Negligence,  SO,  SI. 

Failing  to  discover  danger.    See  Negligence,  S2. 

Passenger  on  freight  train.    See  Negligence,  3S,  S^. 

Claims  against  receiver.     See  Receiver,  J^9. 

Equipment  with  automatic  couplers.     See  Removal  of  Causes,  1,  2. 

Venue  in  suit  against.    See  Venue,  1. 

1.  Whether  or  not  the  crossing  of  a  foot  path  over  a  railroad  track  becbmes 

a  public  crossing  by  use  of  the  public  is  a  question  of  fact  which  may 
be  established  by  circumstantial  evidence.  Shiflet's  case  (08  Texas, 
331)  distinguished.    Houston,  E.  d  W.  T.  Ry.  Co.  v.  Adams,  288. 

2.  A  railroad  company  must  exercise  the  highest  degree  of  care  to  keep  its 

track  in  proper  condition  for  the  operation  of  its  trains;  a  reasonable 
degree  of  care  is  not  sufficient.    8t.  Louis  d  8.  F.  Ry.  Co.  v.  Boyer,  311. 

3.  The  fact  that  a  rainfall  was  great  and  unusual  would  not  excuse  a  rail- 

way company  for  failing  to  provide  culverts  and  sluices  in  the  ooo- 
struction  of  its  roadbed  sufficient  for  the  drainage  according  to  the 
natural  lay  of  the  land,  which  would  protect  adjoining  proprietors  from 
overflow  caused  by  its  structures,  unless  it  was  so  unprecedented  in  the 
history  of  the  country  as  not  to  be  reasonably  anticipated  and  guarded 
against.    Baugh  v.  Oulf,  C.  d  8.  F.  Ry.  Co.,  443. 

4.  Evidence  of  great  and  unusual  rainfall  considered,  and  held  insufficient  to 

justify  submission  of  the  question  whether  it  was  so  unprecedented  as 
to  excuse  a  failure  to  provide  against  it  in  railway  construction.     Id. 

5.  The  negligence,  or  care  and  skill  used  in  the  construction  of  a  railway. 

are  immaterial;  if  it  does  not  meet  the  statutory  requirements  the 
company  is  liable  for  the  damages  caused  by  failure  to  do  so.    Id. 

6.  The  common-law  right  of  an  o.wner  of  land  to  repel  therefrom  the  flow 

of  surface  water  can  not  be  invoked  by  railroads  in  this  State,  since 
our  statute  (Rev.  Stats.,  art.  4436)  expressly  denies  them  this  right 
and  forbids  them  from  interfering  with  the  flow  of  the  same  in  the 
construction  of  their  roadbeds.     Houston  d  T.  C.  Ry.  Co.  v.  Barr,  571. 

7.  The  same  law  applies  to  the  construction  of  a  switch  as  to  a  main  line  in 

the  matter  of  obstructing  surface  water,  and  where  a  railroad  company 
took  earth  from  one  place  and  deposited  it  in  another  for  the  bed  of 
its  switch  track,  and  in  so  doing  obstructed  the  natural  flow  of  the 
surface  water  and  caused  it  to  bade  upon  and  overflow  plaintiff's  prem- 
ises, it  was  liable  for  the  damage  caused  thereby.    Id. 

8.  Where  a  railroad  company,  in  the  construction  of  a  switch,  obstructs  the 

natural  flow  of  the  suiiface  water  to  plaintifTs  damage,  it  is  no  defense 
to  say  that  plaintiff  might  easily  and  cheaply  have  provided  an  outlet 
and  so  prevented  the  damage.    Id. 

9.  Railroad  companies  have  a  lawful  right  to  use  their  tracks  in  the  prosecu- 

tion of  their  business  so  long  as  such  use  is  reasonable  and  does  not 
amount  to  an  actionable  nuisance;  and  a  mere  increase  in  such  use,  in 
a  necessary  and  reasonable  way,  does  not  give  a  cause  of  action  against 
them  in  favor  of  adjacent  property  owners  for  personal  inconvenience 
and  annoyance.    Id. 

10.  The  measure   of   damages   recoverable   for   overflow   of   land   by   surface 

water,  caused  by  the  railway  structures,  is  the  depreciation  in  the  value 
of  the  real  estate  injured,  treating  the  structures  and  their  effect  on 
the  land  as  permanent,  where  the  overflows  are  repeated  at  irregular 
but  certainly  recurring  intervals,  on  occasions  of  heavy  or  protracted 
rainfall,  and,  the  structures  being  apparently  intended  to  be  permanent, 
the  effect  on  the  land  will  be  so  likewise.  Missouri,  K.  d  T.  Ry.  Co.  v. 
Green,  Guardian^  247. 
11.  Possession  under  claim  of  title,  with  parol  evidence  tending  to  show  title 
in  plaintiff  and  not  objected  to,  will  be  sufficient  proof  of  title  to  support 
a  recovery  of  damages  for  permanent  injury  to  the  land.     Id. 
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BatilLoation. 

Of  agent's  unauthorked  act.     See  Agency,  5. 
Of  action  of  agent.    See  Contract^  1. 

Beoeipt. 

May  be  contradicted.    See  Carriers  of  Freight^  22. 

Beoelven. 

1.  In  a  suit  against  a  receiver  and  his  bondsmen  to  recover  funds  belonging 

to  the  estate  deposited  by  the  receiver  in  certain  banks  and  lost  by 
the  failure  of  said  banks,  held,  that  a  charge  to  the  effect  that  it  was 
the  duty  of  the  receiver  to  use  ordinary  care  and  diligence  to  safely 
keep  the  funds  that  come  into  his  possession,  was  correct.  Qroeehe^ 
C.  O.  d  O.  Oo.  V,  Oliver,  303. 

2.  Article  1462,  Rev.  Stats.,  has  no  reference  t6  funds  coming  generally  into 

the  hands  of  a  receiver,  but  only  to  money  deposited  in  court  to  abide 
the  result  of  legal  proceedings.  Facts  considered,  and  held  to  support 
a  finding  of  the  jury  that  a  receiver  used  ordinary  care  and  diligence 
in  the  custody  of  the  funds  belonging  to  the  estate  in  his  posaession. 
Id. 

3.  The  act  of  an  employe  of  the  receiver  in  refusing  to  allow  intervenors  in 

the  suit  to  examine  the  books  of  the  defendant  company,  was  not  charge- 
able against  the  receiver  in  the  absence  of  evidence  showing  that  the 
receiver  authorized  or  ratified  such  act.    Id. 

4.  Where  a  railway  has  been  placed  in  the  hands  of  a  receiver  in  process  of 

foreclosure  at  suit  of  bondholders,  claims  of  creditors  for  supplies 
furnished  for  its  operation  and  maintenance  before  the  receivership 
will  not  be  entitled  to  payment  out  of  the  proceeds  of  the  sale  of  the 
corpus  of  the  property  until  the  bonds  secured  by  mortgage  have  first 
been  satisfied,  in  the  absence  of  an  inequitable  diversion  of  its  earnings 
under  the  receivership  to  the  betterment  of  the  bondholders'  security. 
Watera-Pieroe  Oil  Oo.  v.  United  States  d  Mew.  Trust  Co.,  3»7. 
6.  Claims  for  supplies  furnished  the  railway  for  operation  and  maintenance 
before  the  appointment  of  a  receiver,  and  coming  to  his  hands  and  used 
by  him,  are  not  to  be  classed  with  debts  created  by  the  receiver,  nor 
given  priority  of  payment,  on  foreclosure  sale,  over  the  debts  secured 
by  the  mortgage.    Id. 

6.  Claims  for  coal  or  oil  furnished  for  the  operation  of  a  railway  are  not  for 

"material  for  construction  or  repairs"  within  the  meaning  of  article 
3294,  Revised  Statutes,  nor  protected  by  the  lien  thereby  given.    Id. 

7.  A  claim  for  tools  furnished  the  railway  company  is  not  one  for  "material 

for  construction  or  repairs,"  nor  entitled  to  a  lien  under  article  3294, 
Revised  Statutes.    Id. 

8.  Claims  for  materials  furnished  for  construction  or  repair  of  a  railway, 

though  entitled  to  a  statutory  lien  (Rev.  Stats.,  arts.  3294-3301),  and 
though  such  lien  has  been  fixed  as  prescribed  by  the  statute,  are  not 
entitled  to  a  lien  on  the  railroad  or  its  proceeds  under  foreclosure  sale 
unless  used  for  new  construction  and  constituting  a  betterment  of  the 
mortgagee's  security;  such  lien  is  only  enforceable  against  the  par- 
ticular building  or  article  constructed  or  repaired.    Id. 

9.  Judgments  for  ordinary  debt  recovered  against  a  railway  company  in  suits 

brought  after  the  appointment  of  a  receiver  are  not  within  the  terms 
of  article  1472,  Revised  Statutes,  r^ulating  the  classification  and 
priority  of  claims  against  funds  coming  into  the  hands  of  a  receiver; 
and  the  court  may,  under  its  general  equity  powers,  postpone  their 
payment  to  claims  for  supplies,  material  and  repairs  used  in  operation 
and  maintenance,  and  furnished  within  such  time  prior  to  the  receiver- 
ship as  to  equitably  entitle  them  to  preference  in  payment  out  of  the 
net  earnings  of  the  road  in  the  hands  of  the  receiver.    Id. 

Keoord  of  Title. 

1.  A  judgment  creditor  and  purchaser  thereunder  takes  superior  title  to  real 
estate  as  against  a  vendee  holding  under  an  unrecorded  deed  even  though 
no  part  of  the  money  bid  at  such  sale  is  actually  paid,  except  the  cost, 
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and  even  though  the  attorney  of  the  creditor  had  actual  notice  on  the 
day  of  sale  of  the  unrecorded  deed,  but  neither  .the  creditor  nor  the 
said  attorney  had  such  notice  at  the  time  the  property  was  levied  on. 
Brooks  V.  Hihhard,  Spencer,  Bartlett  d  Co.,  610. 
2.  Where  several  tracts  of  land  are  conveyed  by  the  same  deed,  the  possession 
by  the  vendee  of  one  of  such  tracts,  is  not  notice  of  his  claim  to  the 
other  tracts,  his  deed  being  unrecorded.     Id. 

Kelease  of  Damages. 

Of  claim  for  personal  injury.     See  Contract,  IS,  H. 

1.  When  a  party  executes  a  release  of  all  claim  for  personal  injuries,  before 

he  can  avoid  the  same  he  must  show  not  only  that  he  was  ignorant  of 
the  true  nature  and  effect  of  the  release  executed  by  him,  but  that  the 
want  of  knowledge  in  these  respects  was  procured  or  induced  by  some 
act  of  the  other  party  amounting  to  fraud.  Chicago,  R.  I.  d  T.  Ry.  Co, 
t?.  Williama,  168. 

2.  In  a  case  where  the  evidence  showed  that  the  plaintiff  could  read  and 

write,  that  he  well  understood  that  he  was  settling  his  claim  for  per- 
sonal injuries  in  consideration  of  his  being  paid  one  dollar  and  a  half 
a  day  for  the  time  lost  by  him,  and  it  was  also  understood  and  agreed 
that  twenty  days  would  be  ample  time  for  his  recovery,  that  the  parties 
were  mistaken  in  the  length  of  time  the  plaintiff  would  be  disabled 
would  not  of  itself  be  sufficient  to  avoid  the  rdease.    Id. 

3.  Evidence  considered,  and  held  insufficient  to  sustain  an  allegation  of  re- 

lease by  express  agreement  of  a  claim  for  damages.  While  the  evidence 
might  have  been  sufficient  to  support  a  finding  that  the  plaintiff  was 
estopped  from  prosecuting  his  claim,  release  by  estoppel  not  having 
been  plead,  the  court  properly  refused  to  submit  such  issue.  Missouri, 
K.  d  T.  Ry.  Co.  V.  Schroeder,  47. 

Bemittitnr. 

1.  A  trial  court  has  the  right  to  require  a  remittitur  of  damages  deemed 
excessive  as  a  condition  precedent  to  overruling  a  motion  for  new  trial. 
St.  Louis  S.  W.  Ry.  Co.  v.  Price,  217. 

Bemoval  from  Office. 

1.  A  petition  for  the  removal  of  a  county  judge  under  article  3543  of  the 
Kevised  Statutes,  which  alleged,  in  substance,  that  defendant  was  a 
member  of  an  organization  known  as  the  Anti-Tax  Party,  w^hose  object 
and  purpose  was  to  delay  and  defeat  the  collection  of  State  and  county 
taxes  upon  school  lands,  and  that  said  judge  conspired  with  other 
county  officials  an<i  used  his  personal  political  and  official  influence  to 
accomplish  the  purposes  of  said  organization,  considered,  and  held  suffi- 
cient under  the  provisions  of  said  statute.     Perry  v.  State,  65. 

Bemoval  of  Causes. 

1.  A  suit  against  a  railroad  company  for  personal  injuries  caused  by  the 

failure  of  the  railway  company  to  propertly  equip  its  trains  with  auto- 
matic couplers,  does  not  necessarily  import  a  reliance  upon  the  Act  of 
Congress  of  March  3,  1875,  requiring  railway  companies  to  equip  their 
cars  vnth  automatic  couplers.  A  failure  so  to  do  may  constitute  neg^ 
ligence  under  the  general  principles  of  law  concerning  master  and  serv- 
ant, and  therefore  such  a  suit  does  not  necessarily  arise  under  the  Con- 
stitution or  laws  of  the  United  States,  and  for  that  reason  be  remov- 
able to  the  Federal  Court.    International  d  G.  N.  R.  Co.  v.  Elder,  606. 

2.  The  Act  of  March  3,  1875   (U.  S.  Compiled  Statutes,  vol.  3,  p.  3174),  re- 

quiring railway  companies  to  properly  equip  their  cars  with  automatic 
couplers,  applies  only  to  common  carriers  engaged. in  interstate  com- 
merce, and  a  petition  for  removal  of  a  suit  from  a  State  to  a  Federal 
Court  on  the  ground  that  the  suit  is  'based  upon  said  statute,  should 
affirmatively  show  that  fact.    Id. 
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JBLen  Adjudloata. 

Dismissal  of  suit.     See  Trial  of  Right  of  Property,  1,  2. 

1.  It  is  a  fundamental  principle  of  the  law  that  when  a  matter  has  been 

once  properly  adjudicated  between  parties  such  adjudication  shall  be 
a  bar  to  another  suit  between  the  same  parties  or  their  privies  con- 
oeming  the  same  matter.     Clement  v.  Clement,  574. 

2.  In  this  suit  one  of  several  devisees  sued  the  executor  of  the  estate  and  a 

third  party  for  an  accounting  by  the  executor  of  his  management  of 
the  estate,  and  charging  said  executor  and  third  party  with  conversion 
of  the  property  of  the  estate.  In  bar  of  this  suit  the  executor  plead  and 
introduced  in  evidence  the  pleadings  and  judgment  in  a  former  suit 
by  himself  and  his  coexecutor  against  all  the  devisees,  including  the 
plaintiff  in  this  suit,  for  partition  and  distribution  of  the  estate,  and 
for  their  discharge  as  such  executors,  in  which  suit  the  plain^tiff  in  this 
suit  filed  a  cross-bill,  alleging,  in  substance,  the  same  matters  alleged 
by  him  in  this  suit.  Held,  that  the  judgment  in  the  first  suit,  in  favor 
of  the  executor,  was  a  bar  to  the  present  suit.  And  the  fact  that  one 
of  the  defendants  in  the  suit  was  not  a  party  to  the  first  suit  did  not 
prevent  the  judgment  in  that  case  from  protecting  the  executor  in  this 
case,  since  in  both  suits  it  was  charged  that  the  conversion  was  jointly 
made  by  the  defendants  in  this  suit.    Id, 

3.  A  finding  of  fact  as  to  what  issues  were  determined  by  a  former  judgment 

will  not  be  reviewed  in  the  absence'  of  an  assignment  of  error  in  such 
finding.    Bandy  v.  Gates,  38. 

4.  Where  the  record  does  not  disclose  whether  or  not  a  particular  matter  was 

determined  by  a  former  judgment  it  is  incumbent  upon  the  party  rely- 
ing thereon,  as  an  adjudication  of  such  matter,  to  show  by  evidence 
aliunde  that  it  was,  in  fact,  determined.    Id, 

5.  In  a  suit  to  recover  a  debt  and  foreclose  a  mortgage  securing  it,  where 

limitation  as  well  as  general  denial  was  pleaded,  a  judgment  for  de- 
fendant is  not  to  be  taken  as  an  adjudication  of  the  invalidity  of  the 
debt  or  mortgage,  in  the  absence  of  a  showing  that  such  issue,  and  not 
merely  the  remedy  by  suit  and  foreclosure,  was  passed  upon.    Id, 

6.  One  whose  suit  to  recover  on  a  note,  and  foreclose  a  mortgage  securing  it, 

has  been  defeated  by  limitation,  could  still  enforce  the  security  by 
trustee's  sale  under  the  powers  given  by  the  mortgage,  and  the  pur- 
chaser thereof  is  not  precluded  from  recovering  the  land  by  the  former 
judgment,  in  the  absence  of  a  showing  that  the  validity  of  the  debt 
and  security,  as  well  as  of  the  right  to  enforce  it  by  suit,  was  passed 
upon  in  the  former  action.    Id, 


Residence. 

^  Of  orphan  minor.    See  Ouardiana,  1, 

^^  Definition  approved.     See  Venue,  1, 

^  Beyocatlon. 

Of  testamentary  conveyance.     See  Deed,  5. 

Enle  in  Shelley's  Case. 

Conveyance  not  within.     See  Deed,  4, 

Sales. 

^  By  trustee.     See  Election  of  Remedies,  1. 

,jr  Of  liquor  to  minor.     See  Intosvicating  Liquor,  1. 

|b  By  trustee  after  foreclosure  is  barred.    See  Limitation,  9. 

f.  Of  land  by  parol  contract.     See  Statute  of  Frauds,  1-3. 

Y  Under  foreclosure  for  taxes.     See  Taao  Sale,  1, 

^  School  Land. 

9, 

^  PuEchase  of  additional  land.     See  Patent,  2. 

^  1.  An  award  of  school  land  upon  a  premature  application  to  purchase  the 

^  same  will  be  upheld  when  there  are  no  superior  rights.     Williams  v. 

^  Barnes,  298. 

i  Vol.  XLIV.  Civil— 46. 
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2.  Where  in   a   suit  of  trespass  to  try  title  to  school  land  the  defendant 

claims  that  the  plaintiff  had  forfeited  his  right  to  the  same  by  a  failure 
to  make  improvements  within  the  time  required  by  law,  the  burden  of 
proof  is  on  the  defendant  to  show  such  forfeiture.    Carter  v.  Clifton,  132. 

3.  It  seems  that  under  the  provisions  of  the  Act  of  April   15,   1901,   con- 

cerning the  purchase  of  school  lands,  it  is  not  contemplated  that  the 
Ifuid  shall  be  forfeited  for  the  failure  alone  to  make  improvements.     Id. 

School  Tax. 

1.  By  the  provisions  of  the  Act  of  1905  full  and  absolute  control  and  man- 
agement of  the  public  schools  in  an  independent  school  district  is 
conferred  upon  the  trustees  of  such  district,  and  when  they  have  exer- 
cised their  discretion  as  to  the  rate  of  tax  necessary  for  the  mainte- 
nance of  the  schools  it  can  not  be  questioned  by  the  city  council  of 
a  city  constituting  such  district.  City  Council  City  of  Crockett  v. 
Board  of  T.  I.  8.  D.  of  City  of  Crockett,  428. 

Sequestration. 

1.  A  claimant  of  property  taken  from  his  possession  by  writ  of  sequestration 

in  a  suit  for  foreclosure  of  a  mortgage  given  thereon  by  another  may 
recover  if  the  writ  of  sequestration  was  void,  though  plaintiff  was 
entitled  to  the  possession,  as  mortgagee  after  default.  Watt  v.  Parlin 
d  Orendorff  Co.,  439. 

2.  Plaintiff  suing  in  Justice  Court  on  a  note  and  chattel  mortgage  given  by 

M.  J.  Peters,  defendant's  name  was  docketed  and  stated,  in  the  citation 
by  publication  and  the  writ  of  sequestration,  as  J.  M.  Peters.  Held, 
that  the  citation  gave  the  court  no  jurisdiction  to  render  judgment 
against  defendant,  and  the  writ  of  sequestration  w%s  void,  because 
issued  before  the  commencement  of  suit  by  citation  against  defendant 
and  against  another  than  defendant.    Id. 

3.  '*One  blue  mare  mule,   15^  hands  high,  worth  $100,"  held,  a  sufficient 

description  in  a  mortgage  and  writ  of  sequestration  to  identify  the 
property.     Id. 

4.  When,   in   a    sequestration    suit,   the   pleading   showed   that   the   property 

seized  was  the  joint  or  partnership  property  of  the  defendant  partner- 
ship, it  was  error  for  the  court,  by  its  charge,  to  authorize  a  recovery 
of  the  entire  amount  of  actual  and  exemplary  damages  by  one  member 
of  the  partnership,  thereby  permitting  a  double  recovery  by  such  mem- 
ber, it  appearing  that  the  damoge  accrued  to  the  partnership  and  not 
alone  to  the  individual  member.     Haight  d  Co.  v.  Turner  d  Pierce,  695. 

Set-Off. 

1.  In  determining  whether  a  demand  is  liquidated  or  unliquidated  the  test 
is,  not  so  much  whether  the  demand  is  for  an  agreed  sum  as  whether 
it  is  for  a  sum  which,  under  the  facts  alleged,  is  necessarily  certain  in 
amount  if  the  facts  alleged  are  found  to  be  true.  Evidence  considered, 
and  held  to  show  that  a  setr-off  pleaded  was  a  liquidated  demand.  Har- 
rington Lunib.  Co.  v.  Smith,  363. 

Sheriff. 

Motion  against.     See  Malicious  Prosecution^  1. 

Spanish  Law. 

Inheritance  under.     See  Heirship,  1. 

Special  Issnes. 

1.  When  a  case  is  submitted  upon  special  issues  it  is  inappropriate  to  give 

a  special  instruction  calling  for  a  general  verdict.  Bridgeport  Coal 
Co.  V.  Wise  County  Coal  Co.,  369. 

2.  Thp   plaintiff,    in   trespass   to   try   title,    relied    on   his    superior   title   as 

vendor  to   recover  the   land   in   controversv;   the  defendants   relied   on 

a  contract  by  which  they  were  to  have  title  to  the  land  on  certain 

''  conditions,  which  had  been  performed;  the  issue  was  as  to  the  genuine- 

I 
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ness  of  the  contract.  If  the  contract  was  a  forgery  the  defendant  could 
have  no  equities  under  the  same  to  adjust,  and  the  court  did  not  err 
in  instructing  the  jury  that  they  need  not  answer  other  special  issues 
concerning  such  equities  if  they  found  that  said  contract  was  a  forgery. 
Walker  v.  Diehey,  111. 

Special  Judge. 

Refusal  to  act.     See  Judge,  1. 

Stete. 

Suit  against.     See  Injunction,  1, 
Recovery  by.     See  Taxation,  6, 

Statement  of  Taots. 

1.  When  a  statement  of  facts  bears  no  file  mark  of  the  clerk  of  the  trial 

court  it  can  not  be  considered  on  appeal.  A  statement  of  facts  prepared 
by  the  stenographer  and  approved  by  the  judge  must  show  that  it  was 
also  filed  within  the  prescribed  time.     Cockrell  v,  WaUcup,  564. 

2.  A  judgment  will  be  reversed  for  failure  of  the  trial  judge  to  have  the 

statement  of  facts  filed,  where,  the  parties  having  failed  to  agree, 
appellant,  in  due  time,  presented  his  own  statement  to  the  judge, 
who  declined  to  sign  it  and  approved  one  presented  by  appellee.  Ap- 
pellant was  not  in  default,  it  being  the  duty  of  the  judge  to  prepare 
the  statement  and  file  it  (Rev.  Stats.,  art.  1380),  and  appellant  had 
a  right  to  presume  that  he  would  do  so.    Mayo  v.  Goldman,  80. 

3.  As  a  general  rule  an  assignment  of  error,  based  upon  an  error  in  the 

charge  of  the  court,  will  not  be  considered  in  the  absence  of  a  state- 
ment of  facts,  but  it  is  otherwise  when  it  is  apparent  that  the  verdict 
is  not  warranted  by  the  pleadings.    Haight  d  Co.  v.  Turner  d  Pierce,  606. 

Statute. 

Date  when  effective.     See  Taxation,  4- 

Statutes  Cited. 

[Revised  Statutes,  1906.] 

Article  188.  Attachment.     Watt  v.  Parlin  d  Orendorff  Co,,  442. 

Article  1018.    Assignments  of  error.     Poland  v.  Porter,  336. 

Article  1069.     Special  judge.     Sovereign  C.  W.  of  W,  v.  Boehme,  161. 

Article  1193.     Bills  of  exception.    Western  U.  Tel,  Co,  v.  Rowe,  87. 

Article  1246.     Suggestion  of  death.    Lotory  v.  Hay  nee,  432. 

Article  1348.    Judgment  on  appeal.    Watt  v,  Parlin  d  Orendorff  Co.,  443. 

Article  1380.     Statement  of  facts.     Mayo  v,  Ooldman,  82. 

Article  1462.     Money  deposited   in  court.     Oroesheck   C,  O.  d   C.   Co.  v. 

Oliver,  307. 
Article  1472.    Disbursements   of  funds  by   receivers.     Waters-Pierce  Oil 

Co,  V.  New  York  d  M.  T,  Co,,  406. 
Article  1490.    Liens  on  railways.     Watere-Pierce  Oil  Co.  v.  New  York 

d  M.  T.  Co.,  402. 
Article  2291.    Depositions.     Walker  v,  Dickey,  122. 
Article  2302.     Testimony  of  party.    Davie  v.  Davis,  241 ;  Jennings  v,  Bor- 

ton,  285. 
Article  2386.     Failure  to  levy  execution.     Nowotny  v.  Orona,  326. 
Article  2666.     Guardianship.     Hagan  v.  Snider,  140. 
Article  3141.    Jurors.     Walker  v.  Dickey,   118. 
Articles  3228,  3261.     Landlord's  lien.    Freeman  v.  Collier  Racket  Co.,  179, 

180. 
Article  3249.     Liens  on  railways.     Waters-Pierce  Oil  Co.  v.  New  York  d 

M.  T.  Co.,  404. 
Articles  3294-3301.     Liens   on   railways.     'Waters  Pierce   Oil  Co,   v.   New 

York  d  M.  T.  Co,,  404. 
Article  3379.     Notice  of  claim  for  damages.    Houston  d  T,  C,  R,  R   Co,  v. 

Mayes,  36. 
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Article  4218fff.     School  land.     Carter  v.  Clifton,  133,  134. 

Article  4436.     Railway  culverts.     Houston  de  T.  C.  R.  R.  Co.  v,  Barr,  673. 

Articles  4497-4500.     Failure  to  furnish  cars.     Houston  d  T,  C.  R.  R,  Co. 

V.  Mayes,  622. 
Article  4864.     Sequestration.     Watt  v.  Parlin  &  Orendorff  Co.,  442. 
Article  5111.     Assessment  for  taxes.     Haynes  v.  State,  497. 
Article  5119.     Assessment   for  taxes.     Haynes  v.   State,  495-497. 
Article  5120.     Assessment  for  taxes.     Perry  v.  State,  58. 

[Revised  Stotutes,  1879.] 
Article  3195.     Limitation.     Poland  v.  Porter,   339. 

■ 

[Acts  of  Legislature.] 

Act  of  February  4,  1841.    2  Gram.  Laws,  636.    Fraudulent  land  certificate. 

Kirhy  v.  Hay  den,  212. 
Act  of   March,   1891.     Laws,   22d  Leg.,   p.   44.     Separate   negro  coaches. 

Southern  Kans.  Ry.  Co.  v.  State,  219. 
Act  of  May,  1899.     Laws  26th  Leg.,  p.  20.     Stock  law.    Missouri,  K.  d  T. 

Ry.  Co.  1?.  Tolbert,  10. 
Act  of  March,  1901.     Laws  27th  Leg.,  p.  31.    Venue.    International  d  O. 

N,  R.  Co.  V.  Elder,  608. 
Act  of  April  15,  1901.     Laws  27th  Leg.,  p.  253.     School  land.     Carter  r. 

Clifton,  134. 
Act  of  April  19,  1901.     Laws  27th  Leg.,  p.  294.     School  land.     Carter  v. 

Clifton,    134. 
Act  of  March,   1905.     Laws  29th  Leg.,  p.  71.     Courts  of  Civil  Appeals. 

Walker  v.  Dickey,  124. 
Act  of  April    17,    1905.     Laws  29th   Leg.,   p.   318.     Assessment  of  taxes. 

Haynes  v.  State,  499,  500. 
Act  of  April  17,  1906.    Laws  29th  Leg.,  p.  321.    Taxation.    Perry  v.  State, 

57. 
Act  of  April  17,  1905.    Laws  29th  Leg.,  p.  358.    Taxation.     Producers  Oil 

Co.  V.  Stephens,  332. 
Act  of  May,  1905.     Taws  29th  Leg.,  First  Called  Session,  p.  541,  Section 

93.     Elections.    Brigance  v.  Horlock,  279. 

[Sayles  Civil  Statutes.] 

Articles  331a,  331b.     Contracts  for  through  shipment.     Houston  d  T.  O. 

R.  R.  Co.  1?.  Mayes,  36. 
Articles   5232a-5232q.     Delinquent    taxes.      Schaffer    v.    Davidson,     102; 

Haynes  v.  State,  494. 

[Paschal's  Digest.] 
Article  4624.     Limitation.     Poland  v.  Porter,  339. 

Statute  of  Frauds. 

1.  Land  certificates  could  be  sold  and  transferred  by  parol;   and,  prior  to 

1840,  the  civil  law  being  in  effect  in  Texas,  verbal  sales  of  land  were 
recognized.     Carlisle  v.  Gihhs,  189. 

2.  The  use  of  the  words  "granted  and  conveyed"  in  a  charge  was  calculated 

to  produce  the  impression  in  the  minds  of  the  jury  that  the  conveyance 
must  be,  prior  to  1840,  as  at  the  present  time,  by  a  memorandum  in 
writing.  It  was  therefore  error  to  refuse  a  requested  instruction  to 
the  effect  that,  prior  to  the  18th  day  of  January,  1840,  lands  in  Texas, 
or  right  to  lands,  could  be  sold  and  conveyed  by  parol  sale  with  the 
same  effect  as  in  writing.  Facts  considered,  and  held  to  require  the 
giving  of  said  special  charge.    Id, 

3.  When   it   appeared   from   plaintiff's   pleading  and   evidence  that  by   oral 

contract,  and  in  consideration  of  services  rendered,  he  claimed  an  inter- 
est in  certain  real  estate  then  o\sTied  by  the  defendant,  the  contract  was 
void  under  the  statute  of  frauds  and  the  court  properly  instructed  a 
verdict  for  the  defendant.     Dietrich  v.  Heintz,  602. 
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Stook  Law. 

Keeping  hogs  in  city.     See  Injunction,  4, 

1.  In  a  suit  for  the  value  of  a  mule  killed  by  one  of  defendant's  locomotives 

on  the  right  of  way  in  a  precinct  in  which  the  stock  law  was  supposed 
to  be  in  force,  the  court  did  not  err  in  permitting  an  inquiry  into  the 
the  validity  of  the  election  upon  said  stock  law.  Miaaouri,  K.  d  T.  Ry, 
Co,  V.  Tolhert,  8. 

2.  The  petition  for  an  election  upon  the  stock  law  prayed  for  an  election 

to  be  held  in  a  justice  precinct;  the  statute  provides  that  "if  the 
petition  be  from  the  free-holders  of  a  subdivision  of  any  county,  such 
subdivision  shall  be  particularly  described  and  the  boundaries  thereof 
designated;"  in  the  petition  offered  in  evidence  in  this  case  the  pre- 
cinct in  which  the  election  was  to  be  held  was  only  described  or 
designated  by  its  number.  Held,  because  of  this  defect  in  the  petition 
the  election  was  void.     Id, 

Street. 

Title  by  public  use.     See  Preacripiion,  1. 

Subrogation. 

To  rights  of  creditor.     See  Community  Property,  2. 

Suggr^tion  of  Death. 

Entry  of  record.     See  Practice  in  Trial  Court,  1, 

Surety. 

Release  by  extension  of  time.     See  Contract,  5. 

Surface  Water. 

Obstructing  flow  of.    See  Railwaya,  S-8. 

SurvlTor. 

Payment  of  community  debts.    See  Community  Property,  1-S. 

Taxation.     . 

Suit  against  State.     See  Injunction,  1, 
For  school  purposes.     See  School  Tax,  1. 

1.  The  tax  of  one  percent  upon  the  market  value  of  the  gross  product  of  oil 

wells,  imposed  by  section  13  of  the  Act  of  April  17,  1905  (the  Kennedy 
Tax  Law)  was  not  an  ad  valorem,  but  an  occupation  tax,  and  the  Act 
was  not  unconstitutional  as  violating  the  provisions  securing  equality 
and  uniformity  of  taxation  and  the  assessment  and  equalization  of 
values  in  the  county  in  which  the  property  is  situated.  Producera' 
Oil  Co,  i).  State,  327. 

2.  Section   13  of  the  Act  of  April   17,  1905    (the  Kennedy  Tax  Law),  does 

not  violate  any  of  the  provisions  of  the  Constitution  of  the  United 
States  in  restraint  of  class  legislation,  being  in  the  nature  of  an  occu- 
pation tax  in  which  the  Legislature  may  single  out  and  classify  sub- 
jects of  taxation,  subject  only  to  the  requirement  that  the  taxes  be 
equal  and  uniform  upon  subjects  of  the  same  class.     Id. 

3.  An  occupation  tax  upon  producers  of  oil   is  not  illegal  double  taxation, 

though  measured  by  the  market  value  of  a  percentage  of  their  gross 
annual  product  and  though  the  property  from  which  it  is  produced  is 
also  subjected  to  an  ad  valorem  tax  based  on  a  valuation  of  its  capacity 
to  produce  oil.     Id. 

4.  The  taxes   imposed  by  the  Act  of  April   17,   1905,  became  effective  from 

the  date  of  the  enactment  of  the  law.     Id. 

5.  The  penalties  imposed  by  the   Act  of  April   17.   1905    (the  Kennedy  Tax 

Law),  were  excessive,  within  the  meaning  of  the  constitutional  pro- 
hibition, and  not  recoverable;  but  the  entire  statute  was  not  in- 
validated thereby,  and  the  tax  itself  could  be  recovered  by  the  State.   Id. 

6.  A  recovery  of  taxes  by  a  cross-bill   in  an   action  against  the  officers  of 

the  State  to  enjoin  the  collection  by  them,  should  he  in  the  name  of 
the  State,  not  of  the  officers  sought  to  be  enjoined.    Id. 
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TuLMon— Continued, 

7.  In  a  suit  to  foreclose  a  tax  lien  the  petition  described  the  property  as 

*aot  No.  4,  block  L,  of  Cockrell's  Fairland  Addition  to  the  City  of 
Dallas,  Texas,  as  the  same  appears  on  the  map  thereof  on  record  in 
the  office  of  the  county  clerk  of  Dallas  County,  Texas,  in  volume  142, 
page  382,  records  of  Dallas  County,  Texas,  to  which  reference  is  hereby 
made."  Held,  sufficient  as  against  a  general  and  special  demurrer. 
When  the  description  given  in  the  assessment  of  property  for  taxes 
is  such  that,  by  applying  it  to  the  land,  it  can  be  identified,  it  is  a 
substantial  compliance  with  the  requirements  of  the  statute,  and  is 
sufficient.     Haynes  v.  State,  492. 

8.  Article  6119,  Revised  Statutes,  has  reference  more  particularly  to  acreage 

property,  and  should  not  be  made  to  control  article  5111  in  assessing 
property  which  has  been  laid  out  into  lots  and  blocks  and  made  an 
addition  to  a  city  or  town.  The  omission,  therefore,  from  the  tax  rolls 
of  the  abstract,  certificate  and  survey  number,  etc.,  is  immaterial  in 
the  case  of  city  property  if  the  description  otherwise  furnishes  the 
means  by  which  the  property  can  be  identified  from  the  description 
itself,  or  by  the  use  of  extrinsic  evidence.  A  more  liberal  rule  applies 
under  the  present  procedure  for  the  collection  of  taxes  than  under  the 
former.     Id. 

9.  The  failure  of  the  assessor  to  prepare  a  list  of  unrendered  property  and  to 

submit  such  list  to  the  Board  of  Equalization  for  its  approval,  as  re- 
quired by  the  statute,  did  not  of  itself  render  the  assessment  of  such 
property  void  where  the  property  was  placed  on  the  tax  rolls  by  the 
assessor  and  such  rolls  examined  and  approved  by  the  Board  of  Equaliza- 
tion. The  provisions  of  the  statute  in  this  respect  are  directory,  and 
in  order  for  a  taxpayer  to  take  advantage  of  such  failure  he  must  show 
that  he  has  been  injured  by  the  omission.    Id. 

10.  Where  the  description   of  the  property  on  the  tax  rolls  is  sufficient  to 

identify  the  same,  and  the  delinquent  rolls  show  that  the  taxes  have 
not  been  paid,  a  purchaser  of  such  property  can  not  claim  to  be  an 
innocent  purchaser.     Id. 

11.  Chapter  7,  title  130,  of  the  Acts  of  the  Twenty-ninth  T-«egislature  (General 

Laws  of  1905,  p.  318),  validating  defective  assessments,  is  not  retro- 
active nor  in  violation  of  sections  16  and  19  of  article  1  of  the 
Constitution.    Id. 

Tax  Sale. 

1.  In  a  suit  for  delinquent  taxes  upon  a  league  of  land  for  the  years  1887  to 

1896  inclusive,  brought  under  the  provisions  of  the  Act  of  1897  (Sayles* 
Rev.  Stats.,  arts.  5232a  et  seq.) ,  it  appeared  from  the  recitals  and 
documents  referred  to  in  the  decree  of  foreclosure  in  said  suit  that, 
in  no  year  during  said  period,  was  the  entire  league  delinquent  or  sold 
for  taxes,  but  that  only  a  part  of  said  league  was  delinquent  each  year, 
the  part  so  delinquent  varying  in  quantity  in  the  several  years  from 
316  to  3.005  acres;  the  decree  of  foreclosure,  however,  gave  judgment 
for  the  sum  total  of  the  taxes,  interest,  penalty  and  costs  due  for  said 
period,  and  foreclosed  the  lien  upon  the  entire  league  of  4,428  acres. 
Held,  because  the  court  had  no  authority  to  foreclose  a  lien  for  the 
delinquent  taxes  on  those  portions  of  the  league  on  which  the  taxes 
had  been  paid,  the  decree  was  void.    Schaffer  v.  Davidson^  100. 

2.  When  the  defendant  purchased  the  land  in  controversy  under  a  void  judg^ 

ment  in  a  tax  suit,  and  the  owner  sues  in  trespass  to  try  title  to  recover 
said  land,  the  purchaser  is  not  entitled  to  have  the  money  paid  by  him 
at  such  sale  refunded  before  the  plaintiff  can  recover.    Id. 

Telegraph. 

Allegation  of  contract.     See  Pleading,  i^- 
1.  The  omission,  from  a  paragraph  of  the  general  charge,  of  reference  to  the 
effect  of  the  regulations  of  a  telegraph  company  as  to  office  hours,  in 
qualifying  its  duty  as  to  prompt  transmission  and  delivery  of  a  dis- 
patch, wa«  not  prejudicial  where,  in  another  paragraph,  the  effect  of 
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Telegraph — Continued. 

such  regulations  on  defendant's  liability  was  properly  stated.  Western 
U.  Tel.  Co.  V.  Rovce,  84. 

2.  The  refusal  of  those  in  charge  of  a  funeral  to  delay  same  for  another  day 

to  permit  plaintiff  to  attend  did  not  destroy  her  right  to  recover  from 
a  telegraph  company  for  its  negligence  in  delivery  of  a  message  which 
might  have  enabled  her  to  be  present  on  the  day  fixed.     Id. 

3.  Where  the  defendant  telegraph  company  pleaded  and  proved  its  regula- 

tions as  to  office  hours  in  excuse  for  delay  in  transmitting  a  message, 
and  plaintiff  in  rebuttal  proved,  without  objection,  an  agreement,  on 
receiving  the  message,  to  **rush"  same,  .it  was  immaterial  that  plaintiff 
had  not  declared  on  such  special  undertaking.    Id. 

4.  The  plaintiff  was  permitted   to  ask  defendants'  manager   if  he  used  the 

telephone  in  his  office  in  his  efforts  to  find  the  addressee  of  the  telegram. 
The  question  was  objected  to  on  the  ground  that  defendant  could  not 
discharge  its  obligation  by  delivering  the  message  by  telephone.  Held, 
the  objection  was  properly  overruled  because  that  was  not  the  object 
or  purpose  of  the  question.     Western  V.  Tel.  Co.  v.  Craige^  214. 

5.  Certain  witnesses  for  defendant  testified  that  they  were  old  residents  of 

Beaumont  and  generally  familiar  with  the  city,  but  had  never  heard 
of  St.  Charles  street.  They  were  then  asked  if  they  knew  the  addressee 
of  the  telegram.    Held,  properly  excluded  because  immaterial.     Id. 

Telephone. 

Conversations  over.     See  Evidence,  SI. 

Tenant  in  Common. 

Recovery  against  stranger.     See  Trespass  to  Try  Title,  1. 

Tennre  of  Office. 

Dismissal  of  policemen.     See  Cities,  S-8. 

Trespass  to  Try  Title. 

1.  In  trespass  to  try  title  a  tenant   in  common   is   entitled   to   recover  the 

entire  estate  as  against  a  stranger.     Oorham  v.  Settegast,  254. 

2.  In  trespass  to  try  title  one  who  claims  by  collateral  descent  must  show 

who  was  last  entitled,  and  then  prove  his  death  without  issue;  next, 
prove  all  the  different  links  in  the  chain  of  descent  which  w^ill  show 
that  the  one  who  was  last  entitled  and  the  claimant  descended  from 
the  same  common  ancestor,  together  with  the  extinction  of  all  those 
lines  of  descent  which  could  claim  any  preference  over  the  claimant. 
He  must  prove  the  marriages,  births  and  deaths,  and  the  identity  of 
the  persons  necessary  to  fix  title  in  himself,  and  the  extinction  of  others 
who  have,  if  in  existence,  a  better  title.  He  must  prove  that  all  the 
intermediate  heirs  between  himself  and  the  ancestor  from  whom  he 
claims  are  dead;  without  issue.     Gorkam  v.  Settegast,  254. 

Trial  of  Bight  of  Property. 

Mortgagee  entitled  to  possession.     See  Sequestration,  I. 

1.  In  a  suit  for  the  trial  of  the  right  of  property,  a  judgment  was  entered 

quashing  the  claimant's  oath  and  bond  and  dismissing  the  suit  at  the 
claimant's  cost.  From  this  judgment  no  appeal  was  taken.  After  the 
adjournment  of  the  term  the  claimant  filed  another  oath  and  bond, 
and  the  plaintiff  moved  to  dismiss  the  proceeding  because  the  former 
judgment  of  dismissal  was  conclusive  of  the  claimant's  rights.  Held, 
the  motion  should  have  been  sustained.  Kempner  v.  First  Natl.  Bk.  of 
Crockett,  600. 

2.  The  finality  of  the  judgment  of  dismissal  was  not  affected  by  the  fact 

that  the  court,  at  the  time  it  was  rendered,  reserved  the  right  to  set 
it  aside  at  the  next  term.    This  right  expired  with  the  term.    Id. 

Trustees. 

Power  to  levy  school  tax.    See  School  Tom,  1. 
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TruBtee's  Sale. 

After  defeat  of  foreclosure  suit.    See  Election  of  Remedies ^  1. 

After  foreclosure  is  barred.     See  Limitation,  9. 

After  foreclosure  is  defeated.     See  Res  Adjudicata,  6. 

XJiury. 

1.  In  a  suit  to  cancel  a  loan  contract  on  the  ground  of  usury  it  appeared 
from  the  evidence  that  the  borrower  was  required  to  subscribe  to  a 
certain  number  of  shares  of  stock  in  the  loan  company  as  a  condition 
precedent  to  obtaining  the  loan;  that  the  agent  of  the  defendant  told 
the  plaintiff  (the  borrower)  that  subscribing  for  the  stock  was  a  mere 
matter  of  form,  that  he  would  not  be  a  stockholder,  that  no  payments 
would  be  credited  on  the  stock  but  on  the  loan,  and  that  the  stock 
would  cost  nothing;  that  of  the  monthly  payments  a  part  was  applied 
to  the  interest  and  a  part  to  the  principal  of  the  loan  or  stock;  that 
the  stock  payments  were  to  be  applied  to  the  principal  at  any  time 
plaintiff  wanted  to  pay  it  off,  and  that  a  certificate  of  stock  was  issued 
to  the  borrower  and  immediately  withdrawn.  Held,  that  the  issue  of 
usury  vel  non  was  properly  submitted  to  the  jury,  and  that  the  evi- 
dence supported  the  finding  that  the  purchase  of  stock  was  a  device 
to  evade  the  usury  laws.     Guarantee  8.  L.  &  /.  Co.  i?.  Mitchell^  165. 

▼ariance. 

Where  question  is  one  of  identity.     See  Misnomer,  1. 

In  date  alleged.    See  Pleading,  7. 

From  allegation  of  conversion.     See  Pleading,  8, 

From  contract  alleged.     See  Pleading,  11,  12. 

In  defendant's  initials.     See  Sequestration,  2. 

Yalne. 

Testimony  to  prove.     See  Evidence,  Jj^G,  48,  52,  5^,  58. 

Venue. 

1.  Under  the  Act  of  the  27th  Legislature,  chapter  27,  page  31,  requiring  all 
suits  against  railroad  corporations  for  personal  injuries  to  be  brought 
in  the  county  in  which  the  injury  occurred  or  in  the  county  of  plaintiff's 
residence  at  the  time  of  the  injury,  a  charge  which  defined  residence 
as  "a  fixed  and  permanent  abode  or  dwelling  place  for  the  time  being, 
as  contradistinguished  from  a  temporary  locality  of  existence,"  approved. 
International  d  O.  N.  R.  Co.  v.  Elder,  606. 

2. -In  a  suit  upon  two  promissory  notes  against  the  maker  and  several  en- 
dorsers, evidence  considered,  and  held  insufiicient  to  support  a  plea  of 
personal  privilege  and  of  abatement.     Myrick  Bros,  Co.  v.  Jackson,  663. 

Verdict. 

Signing  by  eleven.     See  Jury,  3. 

Against  prepond.erance  of  evidence.     See  Practice  on  Appeal,  2. 

Submission  on  special  issues.  See  Special  Issues,  1. 
1.  The  answer  of  the  jury  to  a  special  issue  was  "Yes,"  By  clerical  mistake 
it  was  copied  into  the  judgment  as  "No."  Held,  the  attention  of  the 
trial  court  should  have  been  specifically  called  to  the  mistake  in  the 
motion  for  new  trial,  and  a  specification  in  said  motion  that  "the  judg- 
ment is  contrary  to  the  verdict  of  the  jury,  and  is  not  supported  by 
nor  in  accordance  with  the  same,"  was  insufficient.  Moore  v.  Woodson, 
503. 

Verifloatlo^L. 

Of  plea  of  failure  of  consideration.     See  Pleading,  S. 

Waiver. 

Of  misjoinder  of  party.     See  Parties,  1. 
Of  rule  of  procedure.     See  Practice  in  Trial  Court,  S. 
1.  Demurrers  or  exceptions  not  brought  to  the  attention  of  the  trial  court 
are  presumed  to  have  been  waived.     Moore  v.  Woodson,  503. 
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Warranty. 

In  insurance  contract,  defined.     See  Insurance,  Fire,  5. 
Against  incumbrance  on  property.     See  Insurance,  Fire,  6. 

Wife. 

As  beneficiary  of  insurance  policy.     See  Benefit  Insurance,  S. 

Wife's  Separate  Property. 

Allegation  of.     See  Pleading,  15, 
1.  Land  acquired  by  the  wife  during  marriage  by  deed  containing  no  recital 
that  it  is  for  her  separate  estate  is  presumed  to  be  community  property, 
and  the  burden  of  proof  is  on  those  claiming  it  as  her  separate  estate 
to  show  that  fact.     Irvin  v.  Johnson,  436. 

WiU. 

Conveyance  held  testamentary.     See  Deed,  5. 

Witness. 

Juror  used  as.     See  Jury,  5. 

Impeachment  of.     See  Impeachment  of  Witness,  1;  Neu?  Trial,  2. 
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